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JUDGES 

OF  THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hon.  OLIVER  WENDELL  HOLMES,  Circuit  Justice WaaUington,  D.  C. 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge Providence.    R.   I. 

Hon.  WILLIAM  L.  PUTNAM,  Clrcylt  Judge Portland,  Mol 

Hon.  FRANCIS  C.  LOWELL.  Circuit  Judge Boston,  Uum. 

Hon.  CLARENCE  HALE,  District  Judge,  Maine Portland,  He. 

Hon.  FREDERIC  DODGE,  District  Judge.  MassachusetU Beaton,  Maes. 

Hon.  BDGAR  ALDRICH.  District  Judge.  New  Hampshire LltUeton,  N.  H. 
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Hon.  B.  HENRY  LACOMBE.  Circuit  Judge New  York.  N.  Y. 
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Hon.  HENRY  Q.  WARD,  Circuit  Judge New  York,  N.  Y. 
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Hon.  OEORGE  B.  ADAMS,  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Hon.  GEORGE  C.  HOLT,  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Hon.  CHARLES  M.  HOUGH,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York ^. Buffalo.  N.  Y. 

Hon.  JAMES  L.  MARTIN,  District  Judge.  Vermont Brattleboro,  Vt 
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Hon.  WILLIAM  H.  MOODY,  Circuit  Justice Washington,  D.  C. 

Hon.  GEORGB  M.  DALLAS,  Circuit  Judge Philadelphia.  Pa. 

Hon.  GEORGE   GRAY,    Circuit  Judge Wilmington,    Del. 

Hon.  JOSEPH  BUFFINGTON.  Circuit  Judge Pittaburgh,  Pa. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge,  Delaware Wilmington,   Del. 

Hon.  WILLIAM  M.  LANNING.  District  Judge.  New  Jersey Trenton,  N.  J. 

Hon.  JOSEPH   CROSS.   District   Judge,   New  Jersey    Elizabeth,   N.   J. 

Hon.  JOHN  B.  McPHERSON,  District  Judge.  E.  D.  Pennsylvania Philadelphia,  Pa. 
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Hon.  JAMES  B.  HOLLAND.  District  Judge,  B.  D.  Pennflylvania Phlladelphta,  Pa. 

Hon.  ROBERT  WODROW  ARCH6ALD,  District  Judge,  M.  D.  Pennsylvania.. Scranton.  Pa. 
Hon.  JAMES  8.  YOUNG,  District  Judge.  W.'  D.   Pennsylvania   Pittsburgh,  Pa. 


FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLER,  Circuit  Justice Washington,  D.  0. 

Hon.  NATHAN  GOFF,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge Ashevllle,  N.  C. 

Hon.  THOMAS  J.  MORRIS.  District  Judge,  Maryland Baltimore.  Md. 

Hon.  THOMAS  R.  PURNELL,  District  Judge,  E.  D.  North  Carolina Raleigh.  N.  C. 

Hon.  JAMES  E.  BOYD,  District  Judge,  W.  D.  North  Carolina Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLEY,  District  Judge,  E.  and  W.  D.  South  Car.  .Charleston,  S.  C. 

Hon.  EDMUND  WADDILL.  Jr.,  District  Judge,  B.  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  G.  DAYTON.  District  Judge,  N.  D.   West   Virginia PhllippI,  W.   Va 

Hon.  BENJAMIN  P.  KELLER,  District  Judge,  8.  D.  West  Virginia Bramwell.  W.  Va. 


FIFTH  CIRCUIT, 


Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington.  D.  0. 

Hon.  DON  A.  PARDEE,  Circuit  Judge ^ AtlanU.  Oa. 

Hon.  A.  P.  Mccormick,  circuit  judge Dallas.  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge Huntevllle,  Ala. 

Hon.  THOMAS    G.    JONES,    District  .Judge,  N.  and   M.   D.   Alabama Montgomery.  Ala. 

Hon.  OSCAR  R.  HUNDLEY,  District  Judge.  N.  D.  Alabama Birmingham,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  WM.  B.  SHBPPARD,  District  Judge,  N.  D.  Florida   Pensacola.  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia Atlanta,  Ga. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia Macon,  Ga. 

Hon.  EUGENE  D.  SAUNDERS,  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge.  W.  D.  Louisiana ....Shreveport,  La. 

Hon.  HENRY  C.  NILBS.  District  Judge,  N.  and  S.  D.  Mlssiss'ppl Kosciusko.  Miss. 

Hon.  DAVID  B.  BRYANT,  District  Judge.  B.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  tl.  MEEK,  District  Judge,  N.  D.  Texas Dallas,    Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  8.  D.  Texas Houston,  Tex. 

Hon.  THOMAS  8.  MAXBY.  District  Judge,  W.  D.    Texas Austin,  Tex. 


SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  Justice Washington,  D.  0. 

Hon.  HORACE  H.  LURTON.  Circuit  Judge Nashville,  Tenn. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge Kalamazoo,   Mich. 

Hon.  JOHN  K.  RICHARDS.  Circuit  Judge Cincinnati,    Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge,  B.  D.  Kentucky Maysvllle,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky Louisville,  Ky. 

Hon.  HENRY  H.  SWAN,  Di^itrlct  Judge.  B.  D.  Michigan Detroit,  Mich. 

Hon.  LOYAL  E.  KNAPPEN.  District  Judge,  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  ROBERT  W.  TAYLER,  District  Judge,  N.  D.  Ohio Cleveland.  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge,  S.  D.  Ohio Cincinnati,  Ohio. 

Hon.  JOHN  E.  SATER.  District  Judge,  8.  D.  Ohio Columbus.  Ohio. 

Hon.  EDWARD  T.  SANPORD,  District  Judge.  B.  and  M.  D.  Tennessee  >..Knoxvllle,  Tenn. 
Hon.  JOHN  B.  McOALL.  District  Judge.  W.  D.  Tennessee Mempbli»  Tenn. 


•Appointed  May  IS,  1908. 
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SEVENTH  CIRCUIT. 

Hon.  WILLIAM  R.  DAY,  Circuit  Justice Wasblngton,  D.  O. 

Hon.  PETER  8.  GROSSCUP.  Circuit  Judge Chicago,     III. 

Hon.  FRANCIS  E.  BAKER.  Circuit  Judge ludianapolla,  Ind. 

Hon.  WILLIAM  H.  SEAMAN,  Circuit  Judge Sheboygan.  Wi«. 

Hon.  CHRISTIAN  C.  KOHLSAAT,  Circuit  Judge Chicago.  III. 

Hon.  KENESAW  M.  LANDIS.  District  Judge,  N.  D.  Illinois Chicago,  III. 

Hon.  SOLOMON  H.  BBTHEA,  District  Judge.  N.  D.  Illinois Chicago,  III. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  E.  D.  Illinois Urbana.  111. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge,  S.  D.  Illinois Springfield,  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  JOSEPH  V.  QUARLES,  District  Judge.  E.  D.  Wisconsin Milwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN.  District  Judge,  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER,  Circuit  Justice Washington,  D.  O. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St  Paul,  Minn, 

Hon.*WILLIS  VAN  DBVANTBR.  Circuit  Judge Cheyenne,  Wyo. 

Hon.  WILLIAM  C.  HOOK,  Circuit  Judge Leavenworth,  Kan. 

Hon.  ELMER  B.  ADAMS,  Circuit  Judge St.  Louis,  Mo. 

Hon.  JACOB  TRIEBER,  District  Judge,  E.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS.  District  .Judge,  W.  D.  Arkansas Ft.  Smith.  Ark. 

Hon.  ROBERT  E.  LEWIS,  District  Judge,  Colorado Denver,  Colo. 

Hon.  HENRY  THOMAS  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowa Red  Oak,  Iowa 

Hon.  JOHN  C.  POLLOCK.    District  Judge,  Kansas Topeka,  Kan. 

Hon.  WM.  LOCHREN,  District  Judge,  Minnesota* Minneapolis.     Minn. 

Hon.  PAGE  MORRIS,  District  Judge.  Minnesota Duluth,  Minn. 

Hon.  DAVID  P.  DYER.  District  Judge,  E.  D.  Missouri St.  Louis,  Mo. 

Hon.  JOHN  P.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  THOMAS  C.  MUNGER,  District  Judge,  Nebraska Lincoln.  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,  North  Dakota Fargo,  N.  D.' 

Hon.  RALPH  E.   CAMPBELL.  District  Judge,  B.  Oklahoma Muskogee,  Okl. 

Hon.  JOHN  H.  COTTERAL,  District  Judge.  W.  Oklahoma Guthrie.  Okl. 

Hon.  JOHN  E.  CARLAND.  District  Judge,  South  Dakota Sioux  Falls,  8.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge,  Utah Salt  Lake  City,  Utah. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT, 


Hon.  JOSEPH  McKBNNA,  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland,  Or. 

Hon.  WM.  W.  MORROW.  Circuit  Judge San  Francisco,  Cal. 

Hon.  ERSKINE  M.  ROSS,  Circuit  Judge Los  Angeles,  Cal. 

Hon.  WM.  C.  VAN  FLEET.  District  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  JOHN  J.  DE  HAVEN.  District  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN,  District  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon  FRANK  8.  DIETRICH.  District  Judge,  Idaho Boise,  Idaho. 

Hon.  WILLIAM  H.  HUNT,  District  Judge,  MonUna Helena,  Mont. 

Hon.  EDWARD  8.  FARRINGTON.  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  E.  WOLVERTON,  District  Judge,  Oregon Portland,  Or! 

Hon.  EDWARD  WHITSON,  District  Judge,  E.  D.  Washington Spokane.   Wash. 

Hod.  CORNEUUS  H.  HANFORD,  District  Judge.  W.  D.  Washington Seattle.  Wash.' 


*  Resignation  accepted  April  8,  1908,  to  take  effect  on  qualification  of  successof. 
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ARGUED  AND  DETERMINED 
nr  m 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS^ 


FOWLER  V.  PALMER  et  al.       •••  .•••. :.. :  ••  :  ;  .\-  ! 
(Circuit  Court  of  Appeals,  Fonrtb  Circuit    February  7,  100&) 

No.  695. 

■QUITT— PLEADIRO— MnLTirABI0X78NES&~CBEDIT0B8'   BlIX. 

A  bill  by  a  Judgment  creditor  against  the  debtor  and  others  to  set  aside 
rarlons  conveyances  by  which  it  is  alleged  the  debtor  fraudulently  trans- 
ferred his  property  to  different  corporations  organissed  for  the  purpose  and 
of  which  he  owned  the  stock,  the  purpose  being  to  cover  it  up  and  place 
It  beyond  the  reach  of  execution  through  which  transfers  the  other  de- 
fendants have  acquired  or  claim  some  interest  in  different  portions  of  the 
property,  has  but  a  single  object,  which  is  to  reach  and  subject  the  prop- 
erty, is  based  on  a  series  of  transactions  forming  one  course  of  dealing, 
and  is  not  demurrable  for  multifariousness,  a1tiK>ugh  the  interests  of  the 
other  parties  defendant  are  separate  and  distiAt. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  19,  Equity,  ft  856.] 

"  Appeal  from  the  Circuit  Court  of  the  United  States  for*  the  Western 
District  of  Virginia,  at  Abingdon. 

Daniel  Trigg,  for  appellant. 

George  E.  renn  and  J.  T.  Coleman  (J.  I.  Hurt,  James  L.  White, 
and  R.  M.  Page,  on  the  brief),  for  appellees. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  BOYD, 
District  Judges. 

BOYD,  District  Judge.  On  the  16th  of  December,  1905,  A.  P. 
Fowler,  receiver  of  the  American  Exchange  National  Bank,  of  Syra- 
cuse, N.  Y.,  filed  in  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia,  his  bill  in  chancery,  as  follows : 

"To  the  Honorable  Judge  of  the  Circuit  Court  of  the  United  States  for  the 
Western  IMstrlct  of  Virginia: 

**1,  The  bill  of  complaint  of  A.  P.  Fowler,  receiver  of  the  American  Exchange 
National  Bank  of  Syracuse,  In  the  state  of  New  York,  who  Is  a  citizen  of  the 
•tate  of  New  York,  and  who  holds  his  position  as  receiver  of  the  said  bank 
by  appointment  of  the  Comptroller  of  the  Currency,  and  as  successor  by  sub- 
stitution, as  hereinafter  stated,  to  the  rights,  duties,  obligations,  and  respon- 
sibUlties  of  J.  W.  SchOfield,  the  former  receiver  of  the  said  American  Exchange 
National  Bank  of  Syracuse,  in  the  management  and  control  of  the  uncollected 
I  of  the  said  iMOkf  aU  of  which  came  into  his  hands  upon  his  appointment 
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as  such  receiver,  complainant  against  Cbarles  F.  Palmer  In  his  own  right;  C. 
P.  Palmer,  administrator  of  the  estat^f  6eorge  W.  Palmer,  deceased ;  the  Pal- 
mer Land  &  Cattle  Company,  incorporated ;  the  Palmer-Thomas  Lumher  Com- 
pany, incorporated ;  the  L.  A.  Palmer  COmimny,  incorporated ;  the  Holston  Mer- 
cantile Company,  Incorporated ;  the  Holston  Salt  &  Plaster  Company,  incorpo- 
rated— ^which  said  named  companies  ai'e  corporations  created  by  and  existing 
under  the  laws  of  the  state  of  Virginia,  and  doing  business  in  the  said  state, 
and  in  the  Western  District  of  Virginia ;  and  Charles  F.  Palmer  and  Leon  A. 
Palmer,  late  partners  under  the  firm  name  and  style  of  L.  A.  Palmer  &  Co. ; 
James  W.  Bell,  trustee,  under  a  deed  of  trust  executed  to  him  by  the  Palmer 
Land  &  Cattle  Company ;  Mrs.  Susan  M.  Palmer,  the  wife  of  Charles  F.  Palmer ; 
Walter  S.  Preston,  executor  of  A.  C.  Cummlngs,  deceased ;  the  L(ynchburg  Na-« 
tlona4  Bank ;  the  Bank  of  Chllhowie,  a  corporation  created  and  existing  under 
the  laws  of  the  state  of  Virginia ;  the  First  National  Bank  of  Lynchburg,  Lynch- 
burg, Va, ;  the  ^Chatham  National  Bank  of  New  York  City ;  the  Marion  Na- 
.•'tJonarf^anJcjft  JWrion,  Va. ;  the  Bank  of  Marion,  a  corporation  created  by  and 
'•existhig  ufldeif  the  laws  of  the  state  of  Virginia ;  the  American  National  Bank 
.opojAyage,- V^.  ;jthe  feltlzens*  Bank  of  Lebanon,  Va..  a  corporation  created  by 
/liVdixistlit^jHiilWrlbe  laws  of  the  state  of  Virginia;  the  Radford  Trust  Oom- 
'  'phrfy.'of  lladford,  Va.,  a  corporatlori  created  by  and  existing  under  the  laws 
of  the  state  of  Virginia ;  the  Drovers'  &  MechanlcB*  National  Bank  of  Balti- 
more. Md. ;  the  American  Bank  of  Orange.  Va.,  a  corporation  created  by  and 
existing  under  the  laws  of  the  state  of  Virginia ;  the  Saltville  Bank  of  Salt- 
ville,  Va.,  a  corporation  created  by  and  existing  under  the  laws  of  the  state 
of  Virginia;  the  Bank  of  Wythevllle,  Wytheville,  Va.,  a  corporation  created 
by  and  existing  under  the  laws  of  the  state  of  Virginia;  the  Bank  of  Glade 
Spring,  of  Glade  Spring,  Va.,  a  corporation  created  by  and  existing  under  the 
laws  of  the  state  of  Virginia ;  the  People^s  Nation£d  Bank  of  Lynchburg,  Va. ; 
the  BHrst  National  Bank  of  Abingdon,  Va. ;  V.  H.  Thomas  and  W.  F.  Smyth 
and  H.  L.  Morgan,  S.  F.  Akers,  trustee.  In  a  deed  of  trust  executed  to  him  as 
trustee  by  the  Holston  Mercantile  Company ;  Lynchburg  Grocery  Company,  a 
corporation  under  the  laws  of  the  state  of  Virginia :  S.  Frank  &  Sons ;  the  Cox 
Hat  Company ;  the  Chilhuwle  Milling  Company ;  the  Mathieson  AJkall  Works 
— the  last  three  named  bdng  corporations  under  the  laws  of  the  state  of  Vir- 
ginia; F.  A.  Davis  &  Sons;  the  George  DeWltt  Shoe  Company;  the  Baker 
Grocery  Company — corporations  created  by  and  existing  under  the  laws  of 
the  state  of  Virginia;  Harris,  Woodson  &  Co.;  O.  M.  McClung  ft  Company; 
Huntsman  Brothers  &  Co.;  Pulaski  Grocery  Company;  Cowan,  McClung  & 
Co. ;  Robert  Harris  &  Bros. ;  the  Abingdon  Grocery  Company ;  Frank  Shantz ; 
the  Selnshiner  Paper  Company ;  Carlin  &  Fulton ;  E.  W.  King  ft  Co. ;  £.  C.  De 
Witt  ft  Co. ;  the  Art  Bedstead  Company ;  George  B.  Thomas,  Jr. ;  John  £>. 
Hurst  ft  Co. ;  Lockett,  Reeves  ft  Co. ;  D.  M.  Ferry  ft  Co. ;  the  W.  H.  Miles  Shoe 
Company;  Wyndham  B.  Robertson  and  George  B.  Worden,  directors  In  the 
Holston  Mercantile  Company,  defendants. 

"Complainant  alleges  that  the  said  American  Exchange  National  Bank  of 
Syracuse  was  organized  on  the  12th  day  of  April,  1900.  with  a  capital. stock 
of  $200,000,  and  from  the  12th  day  of  April,  1900,  continued  to  do  business 
as  a  national  banking  corporation,  with  its  principal  office  and  place  of  busi- 
ness in  the  city  of  Syracuse,  Onondago  county,  N.  Y.,  down  to  and  including 
the  10th  day  of  February,  1904.  On  February  10,  1904,  and  at  the  close  of 
business  hours,  the  said  bank  being  insolvent,  closed  its  doors  and  suspended 
business. 

"On  the  11th  day  of  February,  1904,  the  Comptroller  of  the  Currency  of  the 
United  States,  William  B.  Rldgely,  having  become  satisfied  of  the  insolvency 
of  said  bank,  appointed  Josiah  Van  Vrauken,  Esq.,  as  receiver  of  the  same, 
under  and  in  accordance  with  the  statutes  and  laws  of  the  United  States,  his 
commission  bearing  date  the  11th  day  of  February,  1904;  that  on  said  date 
said  Van  Vranken  having  duly  qualified  as  such  receiver,  entered  upon  his 
duties  as  such,  took  possession  of  the  books,  records,  and  assets  of  the  said 
bank,  and  continued  to  act  as  such  receiver  until  the  lltb  day  of  April,  1*J04, 
he  having  resigned  as  such  receiver  and  bis  resignation  havifig  been  accepted, 
to  take  effect  on  such  date.    On  the  6th  day  of  April,  1904,  the  -  Comptroller 
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of  the  Currency,  In  accordance  with  the  statutes  and  lawB  aforesaid.  Issued  a 
commission  to  John  W.  Schofield,  thereby  appointing  him  receiver  of  said 
t^nk,  his  appointment  to  take  effect  on  the  11th  day  of  April,  1904 ;  that  on 
said  date  the  said  Schofield  duly  qualified,  entered  upon  his  duties,  and  took 
possession  of  the  books,  records,  and  assets  of  said  bank,  and  continued  to 
act  as  receiver  until  the  31st  day  of  March,  1905,  he  having  resigned  as  such 
receiver,  and  his  resignation  having  been  accepted  by  the  Comptroller  of  the 
Currency  to  take  effect  on  said  date.  By  commission  issued  by  the  Comptrol- 
ler of  the  Currency  under  the  statutes  and  laws  above  mentioned,  bearing  date 
tihe  22d  day  of  March,  1905,  youir  complainant  was  appointed  receiver  of  said 
bank,  such  appointment  to  take  effect,  by  the  terms  of  such  conunisslon,  on 
tbe  31st  day  of  March,  1905.  On  said  date  complainant  duly  qualified  and 
entered  upon  bis  duties  and  took  possession  of  the  books,  records,  and  assets 
of  said  bank,  and  ever  since  has  been  and  now  is'  acting  as  such  receiver. 

"2w  Your  complainant  alleges  that  hto  predecessor,  J.  W.  Scfaofleld,  as  snch 
receiver  of  the  American  Exchange  National  Bank  of  Syracuse,  N.  Y.,  re- 
covered in  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Vii^nia,  at  Abingdon,  Va^  tbe  following  named  Judgments.  Some  of  said 
judgments  were  obtained  at  the  October  t»m  of  aald  court,  1904,  and  others 
of  them  at  the  May  term,  1905: 

"No.  565.  Against  Charles  F.  Palmer,  administrator  of  the  estate  of  George 
W.  Palmer,  deceased,  for  ^,250,  with  interest  at  5%  from  January  18,  1904, 
till  paid,  and  costs  amoontUig  to  $1&65.  Date  of  Judgment,  December  22,  1904. 
docketed  in  Washington  county,  Va.,  January  10,  1905. 

"No.  566.  Against  Charles  F.  Palmer,  for  $4,500.  with  interest  at  6%  from 
May  9,  1904,  tlU  paid,  and  costs  amounting  to  $29.25.  Date  of  judgment,  De^ 
cember  22,  1904,  docketed  January  10,  1905,  in  Washington  county,  Va. 

*'No.  567.  Against  Charles  F.  Palmer  in  his  own  right  and  Charles  F.  Pal- 
mer, administrator  of  tbe  estate  of  Geo.  W.  Palmer,  deceased,  for  $19,500, 
with  interast  at  6%  on  $4,000  from  May  80,  1904 ;  on  $2,500  from  March  8, 19(H : 
on  $2,500  ft^m  March  23,  1904:  on  $5,4X)0  from  March  30,  1904;  on  $1,500 
from  May  4,  1904 ;  on  $4,000  from  March  30,  1904,  until  paid,  and  costs,  $24.35. 
Date  of  judgment,  December  22,  1904.  Docketed  in  Washington  county,  Va., 
January  10,  1905. 

•'No.  568.  Against  the  Holston  Salt  &  Plaster  Company  and  Charles  F. 
Palmer,  administrator  of  Geo.  W.  Palmer,  deceased,  and  Charles  F.  Palmer. 
In  his  own  right  for  $9,250,  with  interest  at  5%  from  November  18,  1903,  till 
paid,  and  costs,  $22.20. 

••No.  569.  Against  the  Holston  Salt  &  Plaster  Company  and  C.  F.  Palmer 
for  $4,750,  with  Interest  from  May  31,  1904,  and  costs,  $14.75.  Obtained  May 
5,  1905. 

•'No.  570.  Against  Charles  F.  Palmer,  administrator  of  the  estate  of  Geo.  W. 
Palmer,  deceased,  and  Charles  F.  Palmer  in  his  own  right,  for  $9,250,  with 
interest  at  5%  from  March  21,  1904,  until  paid,  and  $22.75  costs.  Date  of 
judgment,  December  22,  1904.  Docketed  January  10,  1905,  in  Washington 
county,  Va. 

••No.  571.  Against  L.  A.  Palmer  and  Charles  F.  Palmer  composing  the  firm 
of  L.  A-  Palmer  &  Co.,  for  $9,250,  with  Interest  at  5%  from  January  18,  IfXH, 
untU  paid,  and  $20.80  costs.  Date  of  Judgment,  December  22,  1904.  Docketed 
In  Washington  county,  Va.,  January  10,  1905. 

••No.  572.  C.  F.  Palmer,  and  C.  F.  Palmer,  administrator  of  Geo.  W.  Palmer, 
deceased,  for  $11,500,  with  Interest  from  March  1,  1903,  and  costs,  $24.  Judg- 
ment obtained  May  5,  1905. 

-No.  573.  Against  W.  F.  Smyth  and  Charles  F.  Palmer  for  the  sum  of  $675, 
with  interest  thereon  at  6%  from  April  28,  1904,  until  paid,  and  $20.35  costs. 
Date  of  Judgment,  December  22,  1904.    Docketed  January  10,  1905. 

"No.  574.  Against  the  Holston  Mercantile  Company  and  Charles  F.  Palmer 
for  $1,145.  with  Interest  at  6%  from  May  9,  190'i,  until  paid,  and  $20.35  costs. 

••No.  576.  Against  L.  A.  Palmer  and  Charles  F.  Palmer,  partners  under 
the  firm  name  and  style  of  *L.  A.  Palmer  &  Co.,*  and  Charles  F.  Palmer  for 
$500,  ^^th  Interest  at  6%  from  June  1,  1904,  till  paid,  and  $17.75  co6t8«  Ob- 
tained May  5,  1905, 
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"And  at  the  May  term,  1905,  he  recovered  the  following  judpnents: 

"No.  56a  Against  H.  M.  Wiley  and  Charles  P.  Palmer  for  $2,800,  with  In- 
terest at  6%  from  May  28,  1904,  till  paid,  and  ^14.75  costs.  Judgment  dated 
May  5,  1905. 

"No.  571.  Against  Charles  F.  Palmer,  administrator  of  Geo.  W.  Palmer,  de- 
ceased, for  $9,250,  with  Interest  from  January  18,  1904,  till  paid,  and  costs 
$17.75.    Judgment  obtained  May  5,  ]905. 

"No.  565.  Against  Charles  F.  Palmer  for  $9,250,  with  Interest  from  January 
18,  1904,  and  $17.75  cost& 

"All  of  the  said  Judgments  are  due  and  unpaid,  except  the  said  Judgment 
No.  574  against  the  Holston  Mercantile  Company — Judgment  May  5,  1906. 
Executions  have  Issued  from  time  to  time  upon  the  said  named  Judgments,  and 
are  now  alive  In  the  hands  of  the  marshal  of  the  Western  District  of  Virginia, 
but  he  refuses  to  levy  the  6ame  upon  the  property  held  by  the  hereinafter 
named  incorporated  companies  or  either  of  them  without  a  bond  of  indemnity, 
under  the  statutes  of  Virginia,  which  said  bond  complainant  and  his  predeces* 
sor  as  receiver  are  unable  to  give  or  secure,  the  said  American  Exchange  Na- 
tional Bank  of  Syracuse,  N.  Y.,  having  been  declared  Insolvent  under  the  na- 
tional banking  laws»  Copies  of  said  Judgments  are  filed  as  part  of  this  bill 
marked  'J.  W.  S.' 

"3.  Complainant  alleges  that  the  said  Judgments  Nos.  571  and  575,  re- 
spectively, are  based  and  were  obtained  upon  two  negotiable  notes  due  re- 
spectively the  18th  day  of  January,  1904,  and  the  Ist  day  of  June,  1904,  which 
were  executed  by  the  said  firm  of  L.  A.  Palmer  &  Co.  as  makers,  and  Indorsed 
by  the  said  Charles  F.  Palmer  and  George  W.  Palmer;  that  before  the  ma- 
turity of  the  said  notes  the  said  firm  of  L.  A.  Palmer  &  Co.,  or  the  Individual 
partners  thereof,  or  Charles  F.  Palmer,  procured  a  charter  of  incorporation 
under  the  laws  of  the  state  of  Virginia,  under  the  name  of  the  L.  A.  Palmer 
Company.  The  said  firm  of  L.  A.  Palmer  A  Co.  was  a  mercantile  and  manu- 
facturing concern,  engaged  at  Abingdon,  Va.,  in  the  manufacture  and  sale  of 
clothing,  pants,  overalls,  and  such  commodities;  employing  for  that  purpose 
a  number  of  hands,  and  being  possessed  of  machinery  and  stock  of  consider- 
able value,  to  the  amount  perhaps  of  $15,000.  No  evidence  of  the  sale  or  trans- 
fer of  any  property  or  assets  from  the  firm  of  L.  A.  Palmer  &  Co.  to  the 
said  cori)oratlon  appears  of  record ;  yet  the  bushiess  is  carried  on  in  the  same 
way  to  the  same  end,  at  the  same  place  without  any  apparent  change  of  the 
methods  pursued  by  the  partnership.  It  is  conducted  by  the  said  Leon  A. 
Palmer,  who  was  a  nominal  partner  in  L.  A.  Palmer  &  Co.,  and  a  director  and 
incorporator  in  the  L.  A.  Palmer  Company.  The  said  Charles  F.  Palmer  was 
the  sole  owner  of  the  firm  of  L.  A.  Palmer  &  Co.,  and  he  is  the  owner  of  the  sa- 
tire capital  stock  of  the  L.  A.  Palmer  Company.  The  other  directors  In  the 
concern  are  mere  figureheads  and  dummies.  They  are  L.  A.  Palmer  and  W. 
F.  Smyth,  to  whom  one  or  more  shares  of  stock  were  issued  to  nominally 
qualify  them  for  directors,  and  for  which  neither  of  them  paid  anything ;  and 
they  and  their  names  have  been  used  in  the  furtherance  of  an  end  of  decep- 
tion and  fraud  upon  and  against  the  creditors  of  L.  A.  Palmer  and  of  Charles 
F.  Palmer,  and  of  L.  A.  Palmer  ft  Co.  The  said  L.  A.  Palmer  Company  was 
capitalized  at  $10,000,  and  your  complainant  believes  that  the  assets  of  the 
firm  of  L.  A.  Palmer  &  Co.,  were  worth  fully  that  sum  or  more. 

"4.  Your  complainant  alleges  that  the  said  Holston  Mercantile  Company  is 
a  corporation  created  by  the  laws  of  the  state  of  Virginia,  and  that  the  en- 
tire ownership  was  in  the  said  Charles  F.  Palmer.  The  said  company  was  in- 
corporated on  the day  of  March,  1899.    Its  incorporators  were  the  said 

Charles  F.  Palmer,  president;  W.  F.  Smyth,  secretary;  George  W.  Palmer, 
treasurer  and  director ;  and  W.  B.  Robertson,  a  director ;  and  George  E.  Wor- 
den,  a  director.  The  officers  of  the  said  company  last  appointed  were  Charles 
F.  Palmer,  president ;  George  M.  Akers,  secretary ;  and  W.  B.  Robertson  and 
George  E.  Worden,  directors.  The  said  company  was  capitalized  at  $10,000, 
of  which  $8,000  of  the  stock  was  Issued. 

"Your  complainant  charges  that  the  assets  of  the  said  corporation  are  In 
law  and  equity  liable  to  the  liens  of  his  judgments  and  executions  hereinbe- 
fore mentioned,  the  same  being  the  property  of  the  said  Charles  F.  Palmer, 
though  nominally  held  by  the  said  corporation,  up  to  the  18th  day  of  Septem- 
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ber,  1905,  when  the  said  Holston  Mercantile  Company,  by  decil  of  that  date, 
executed  to  8.  F.  Akera,  as  trustee,  its  entire  assets,  consisting  of  Its  entire 
personal  and  mixed  property,  Inclnding  its  stocks  of  merchandise  in  the  store- 
house occupied  by  it  at  Bnena  Vista,  in  Washington  county,  Va.,  and  in  the 
Western  Dtstrlct  of  Virginia,  together  with  its  good  will,  bills  receivable,  and 
open  accounts.  In  trust  to  secure  certain  creditors  of  the  said  firm,  all  of 
whom  will  be  hereUuifter  named  as  defendants,  and  process  against  them  pray- 
ed for  If  necessar^  it  not  being  deemed  essential  to  do  so  at  this  time,  viz.: 
The  People's  National  Bank  of  Lyn<Aburg,  Va.,  the  Bank  of  WytheviUe,  the 
Bank  of  Olade  Spring,  the  Bank  of  Marion,  the  Chatham  National  Bank  of 
New  York,  the  Lynchburg  Grocery  Company,  S.  Frank  &  Sons,  the  Cox  Hat 
Company,  the  Chilhowie  Milling  Coiqpany,  the  Mathieson  Alkali  Works.  F.  A. 
DavlB  ft  Sons,  George  DeWltt.fiHioe  Company,  Becker  Gk«ooery  Company,  Harris, 
Woodson  &  Co.,  C.  M.  JfcClung  ft  Ca,  Huntsman  Bros,  ft  Co.,  Pulaski  Gro- 
cery Company,  Cowan,  McClung  ft  Co.,  Robort  Harris  ft  Bros.,  the  Abingdon 
Grocery  Company,  Frank  Shantz,  the  Seinsbiner  Paper  Company,  Carlin  ft  Ful- 
ton, B.  W.  King  ft  Co.,  S.  C.  DeWltt  ft  Co.,  the  Art  Bedstead  Co..  George  B. 
Thomas.  Jr.,  John  B.  Hurst  ft  Co.,  Lockett,  Reeves  ft  Co.,  D.  M.  Ferry  ft  Co., 
the  W.  H.  Miles  Shoe  Company,  and  providing  that  the  said  Akers  as  trustee 
should  immediately  take  possession  and  control  of  all  the  property,  personal 
and  mixed,  of  the  said  corporation,  and  proceed  to  make  sale  of  the  same, 
either  privately  or  by  public  auction,  as  a  whole  or  in  parcels  or  paits,  as  he 
may  deem  best  for  the  creditors,  and  authorizing  him,  at  his  discretion,  to 
run  and  operate  the  merchandise  business  of  the  said  company  for  the  period 
of  one  year  from  the  date  of  said  deed,  and  in  doing  so,  authorizing  him  out 
of  the  proceeds  of  sales  by  him,  to  purchase  trom  time  to  time,  for  cash,  such 
additional  stock  of  merchandise  as  will  aid  In  keeping  up  the  business  and  dis- 
posing of  the  other  stock  to  a  better  and  more  profitable  advantage ;  but  pro- 
viding that  any  number  of  creditors  secured  by  the  said  deed  whose  claims 
aggregate  95,000  might  require  the  said  trustee  at  any  time  to  sell  the  said 
stock  at  public  auction,  to  the  highest  bidder,  at  private  sale,  after  giving  rea- 
sonable notice  of  the  time  and  place  of  sale,  and  fttrther  providing  that  at  the 
end  of  said  twelve  months,  if  the  said  stock  is  not  in  the  meantime  disposed 
of,  the  said  trustee  shall  at  once  proceed  to  sell  the  same  at  public  auction,  to 
the  highest  bidder,  after  giving  a  reasonable  notice  of  time  and  place;  that 
the  said  trustee  shall  at  once  collect  all  the  bUls  receivable,  open  accounts  or 
other  indebtedness  due  the  said  corporation. 

**rhe  said  trustee  is  required  to  keep  accurate  accounts,  and  at  the  end  ot 
every  three  months  render  to  every  creditor  an  accurate  statement  of  his 
transactions,  and  append  to  such  statement  an  account,  showing  the  amount 
of  money  on  hand,  the  share  to  which  each  creditor  secured  by  this  deed  is 
entitled,  which  he  is  required  to  pay  over  within  ten  days  to  such  creditors. 
In  case  of  sale  at  public  auction,  upon  the  demand  of  creditors  or  at  the  end 
of  twelve  months,  as  above  provided  for,  the  fund  arising  from  the  said  sale, 
after  paying  expenses,  etc.,  attending  the  execution  of  the  trust  shall  be  ap- 
plied to  the  debts  thereby  secured. 

•The  trustee  is  allowed  $75  per  month  as  a  compensation  for  his  services. 
to  be  retained  monthly  out  of  the  proceeds  of  sale.  If  a  public  sale  is  had 
within  three  months  after  the  date  of  the  deed,  the  trustee  is  to  have  a  com- 
mission of  one  and  a  half  per  cent,  on  the  proceeds  of  sale  in  addition  to  his 
monthly  salary.  He  is  empowered  to  employ  an  assistant  in  running  the  said 
business  and  in  disposing  of  the  said  stock,  at  a  salary  not  exceeding  $30  per 
month,  to  be  paid  in  the  same  manner  as  his  own  compensation.  He  Is  au- 
thorized to  employ  an  attorney  for  advice  In  the  management  of  his  trust, 
and  to  pay  him  a  reasonable  sum  for  his  services.  After  payment  of  the  debts 
so  secured,  the  trustee  Is  required  to  return  to  the  corporation  or  its  assigns 
any  goods  remaining  on  hand,  together  with  all  bills  receivable  and  open  ac- 
counts uncollected,  and  to  pay  over  to  the  said  company  or  its  assigns  any 
money  in  his  hands  arising  under  the  said  deed;  and  there  are  certain  other 
provisions  as  to  the  powers  of  the  trustee  for  the  accommodation  of  the  house 
In  which  the  business  of  the  said  company  has  been  heretofore  conducted, 
or  for  the  rental  of  another  house  under  the  conditions  named  in  the  said 
deed. 
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"Your  complainant  Insists  and  alleges  that  the  property  named  in  thla  deed 
of  trust  Is  subject  to  the  lien  of  his  judgments  and  executions  hereinbefore  set 
forth  in  this  bill ;  that  it  is  lu  reality  the  property  of  Charles  F.  Palmer,  who 
is  the  owner  of  the  Holston  Mercantile  Company,  and  that  the  transfer  of  the 
same  and  that  the  attempted  appropriation  of  it  to  certain  creditors  is  a  fraud 
committed  under  the  cover  of  the  corporate  name  of  the  Holston  Mercantile 
Company  for  the  purpose  of  shielding  it  from  the  operat^n  of  complainant's 
Judgments  and  executions  named ;  that,  moreover,  it  purpcAlng  to  be  a  general 
assignment  of  the  property  and  assets  of  a  mercantile  concern,  it  is  contrary 
to  the  provisions  of  Code  Va.  §  24G0a,  to  prevent  merchants  engaged  In  buying 
and  selling  merchandise,  while  indebted,  from  selling  their  entire  stock  of  mer- 
chandise in  public,  or  selling  the  major  portion  thereof,  otherv.*lse  than  in  the 
ordinary  course  of  trade,  the  section  of  the  Code  to  which  it  Is  so  repugnant 
being  2460a,  which  provides  that  it  shall  be  unlawful  for  any  merchant  en- 
gaged in  buying  and  selling  of  mercliandlse,  while  he  is  indebted  to  any  person, 
to  sell  his  entire  stock  of  merchandise  in  public,  or  to  sell  the  major  portion 
thereof,  otherwise  than  in  the  course  of  trade  in  the  regular  and  usual  prosecu- 
tion of  the  seller's  business,  and  with  the  intent  of  ceasing  to  conduct  said 
business,  in  the  same  manner  and  at  the  same  place  as  he  has  heretofore  con- 
ducted the  same,  without  first  making  a  full  and  complete  inventory  of  the 
merchandise  so  proposed  to  be  sold,  in  which  inventory  the  values  shall  be  ex- 
tended at  the  ruling  wholesale  price  thereof ;  and  without  making  a  full,  true, 
and  accurate  schedule  of  all  persons  to  whom  be  is  indebted,  stating  therein 
the  post  ottice  address  of  each  of  said  creditors,  and  the  amount  owing  to  each 
of  them;  to  which  inventory  and  schedule  to  the  proposed  purchaser,  and 
f5hall  retain  exact  copies  same  is  true  and  accurate;  or,  if  the  seller  shall  as- 
sert that  he  is  not  indebted  to  any  person,  requiring  that  he  shall  make  an 
affidavit  to  that  effect,  and  deliver  the  same  to  the  purchaser  with  tlie  inven- 
tory provided  for  in  the  said  section,  and  which  further  provides  that  the 
seller  shall  deliver  said  inventory  and  schedule  to  the  proposed  purchaser, 
and  shall  retain  exact  copies  thereof  in  his  own  possession,  and  that  the  pur- 
chaser and  seller  shall  each  preserve  such  inventory,  schedule,  and  affidavit 
for  the  period  of  six  months  after  the  sale  and  purchase,  and  that  the  same 
shall  be  open  to  the  inspection  of  the  creditors  of  the  seller,  and  furtlier  pro- 
viding that  10  days  before  such  sale  shall  be  consummated,  and  before  the 
purchaser  takes  possession  of  the  merchandise  so  proposed  to  be  sold,  the  sel- 
ler and  proposed  purchaser  shall  join  in  giving  written  or  printed  notice  of  the 
proposed  srfle  and  purchase  of  such  merchandise  to  each  of  the  creditors  nam- 
ed In  said  schedule,  and  further  providing  that  if  the  seller  fail  to  make  such 
inventory  of  such  merchandise,  or  if  such  inventory  shall  fail  to  state  the  true 
value  of  the  said  goods  as  required,  or  if  the  seller  fail  to  make  such  schedule 
of  creditors  and  the  purchaser  shall  have  knowledge  of  the  fact,  and  if  the 
purchaser  shall  fail  to  require  the  affidavit  above  provided,  or  if  the  pur- 
chaser fail  to  give  the  creditors  named  in  said  schedule  notice  as  above  stated, 
in  the  manner  provided,  or  if  such  creditors  shall  not  correctly  state  the 
amount  of  such  merchandise  proposed  to  be  sold  and  the  consideration  to  be 
paid  therefor,  and  the  time  and  manner  of  making  the  same,  then  in  either 
of  such  events  said  sale  shall  be  prima  facie  presumed  to  be  fraudulent  and 
void  as  against  the  creditors  of  such  seller,  tPhd  the  merchandise  in  the  hands 
of  the  purchaser,  or  any  part  thereof,  If  it  be  found  in  his  hands,  shall  be 
liable  to  such  creditors.  The  purchaser  in  this  case  is  S.  F.  Akers,  the  tru^ 
tee.  Your  complainant  alleges  that  there  was  no  attempt  whatsoever  to  com- 
ply with  the  terms  of  the  law  in  this  behalf,  and  that  the  said  trustee  in  the 
said  deed  of  trust  knew  that  there  was  no  compliance  or  attempted  compliance 
with  the  same. 

"Your  orator  alleges  that  said  Akers  was  one  of  the  employ^  of  the  said 
Holston  Mercantile  Company  and  was  conversant  with  its  affairs,  and  that 
he  knew,  or  had  the  full  means  of  knowledge,  that  the  said  corporation  was 
owned  in  full  and  controlled  by  Charles  F.  Palmer,  and  that  he  had  actual 
knowledge  of  the  fact  that  the  purpose  of  the  said  deed  of  trust  was  to  com- 
mit a  fraud  upon  the  other  creditors  of  the  said  Charles  F.  Palmer,  and  among 
them  your  complainant,  in  order  to  defeat,  hinder,  and  delay  your  complainant 
in  the  collection  of  his  judgments  hereinbefore  set  forth.    It  is  submitted  that. 
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in  view  of  tbe  facts  stated,  that  s^id  deed  of  trust  Is  frandnlent  and  void, 
and  tbat  the  same  is  in  any  event  subordinate  to  the  lien  of  your  complain- 
ant's judgments  and  executions  hereinbefore  sot  forth.  A  copy  of  the  said 
deed  of  trust,  with  the  schedule  of  creditors,  is  filed  as  part  of  this  bill  mark- 
ed *B.  F.  A.,'  and  prayed  to  be  considered  as  part  of  this  bill. 

"5.  Your  complainant  alleges  that  tbe  entire  scheme  of  incorporating  the 
Ii.  A.  Palmer  Company  was  conceived  and  consummated  in  fraud  and  with 
the  intent  to  hinder,  delay,  defraud,  and  defeat  the  creditors  of  L.  A.  Palmer 

6  Co.  and  Charles  F.  Palmer  in  the  collection  of  debts  against  them  and 
against  the  said  estate  of  Qeorge  W.  Palmer.  This  would  appear  from  the 
fact  that  the  debts  upon  which  the  said  first-named  judgment,  viz..  No.  571, 
was  obtained,  became  due  on  the  18th  day  of  January,  1904,  and  the  charter 
of  incorporation  was  granted  on  the  23d  day  of  February,  1904.  Af  the  date 
of  granting  said  charter  the  said  Charles  F.  Palmer  was  the  sole  owner  of 
the  said  partnership,  and  of  tbe  assets  held  by  it,  and  was  apparently  pos- 
sessed of  considerable  property,  real  and  personal,  and  was  reputed  to  be  a 
man  of  considerable  wealth.  He  was,  in  fact,  indebted  beyond  the  conception 
of  any  of  his  creditors,  and  was,  in  fact,  Insolvent.  He  continued,  however, 
to  loU  the  said  bank  and  its  officers  and  the  said  J.  W.  Sdiofleld,  former  re- 
ceivei,  and  the  plaintiff  into  a  sense  of  security,  by  repeated  and  reiterated  as- 
surances and  promises  of  payment  of  this  and  a  number  of  other  debts,  upon 
which  he  was  liable  in  one  or  another  capacity,  as  principal  or  indorser,  in  the 
said  bank  in  a  sum  in  the  aggregate  of  more  than  $80,000,  upon  all  of  which 
your  complainant  has  obtained  judgment,  and  executions  thereon  have  been 
returned  nulla  bona.  Copies  of  the  said  judgments  are  herewith  filed  as  part 
of  this  bill  marked  respectively  Bxhibits  Nos.  565,  566,  567.  568,  569,  570,  571, 
572,  573,  574,  575.  The  Said  Holston  Salt  h  Piaster  Company,  at  the  time  its 
paper  was  negotiated  and  when  the  judgment  was  obtained  thereon,  was  a 
defunct  corporation  and  insolvent — any  assets  it  may  be  possessed  of  are  sub- 
ject to  the  lien  of  complainant's  said  judgments  and  executions. 

"6.  None,  nor  any  part,  of  the  said  judgments  have  been  paid  except  that 
numbered  574,  against  the  Holston  Mercantile  Company,  which  was  paid  up- 
on execution  on  said  judgment  Tbe  reason  of  this  was  that  the  said  Charles 
F.  Palmer  bad  failed  to  consummate  his  scheme  of  fraud,  as  to  that  concern, 
doubtless  by  inadvertence ;  a  pert  of  which  was  to  obtain  charters  and  convey 
bis  entire  properties  to  different  corporations  so  as  to  defeat  the  liens  of  judg- 
ments and  executions  tiiereon  as  the  same  might  be  obtained,  upon  his  paper 
which  was  running  to  maturity  in  the  said  American  Exchange  National  Bank 
of  Syracuse,  N.  Y.,  as  appears  from  the  said  judgments.  Accordingly,  and  to 
that  end,  he  obtained  a  charter  and  bad  incorporated  under  the  laws  of  Ylr- 
glnia«  the  Palmer  Lrand  &  Cattle  Company.  The  date  of  this  charter  was 
March  1,  1904.  The  authorized  capital  of  this  company  was  $25,000,  all  of 
which  was  issued. 

**?.  By  deed  made  the  1st  day  of  March,  1904,  Charles  F.  Palmer  and  Sue 
M.,  his  wife,  of  the  first  part,  conveyed  to  tbe  Palmer  Land  &  Cattle  Company, 
Incorporated,  of  the  second  part,  in  consideration  of  248  shares  of  the  stock 
of  the  Palmer  Land  &  Cattle  Company,  incorporated,  of  the  par  value  of  $24,- 
800,  and  In  further  consideration  of  $65,000  of  the  first  mortgage  6  per  cent. 
interest  bearing  coupon  bonds  of  said  company  of  date  March  1st,  1904, 
maturing  on  the  1st  day  of  Biarch,  1934.  to  be  secured  by  deed  of  trust  upon 
real  estate  in  said  deed  set  forth,  with  covenants  of  general  warranty,  in  the 
counties  of  Smyth  and  Washington,  Va.,  viz.: 

"No.  1.  That  tract  or  certain  parcel  of  land  lying  and  being  in  the  county  of 
WasMngton,  state  of  Virginia,  near  Abingdon,  containing  9  acres  more  or  less, 
being  the  same  property  conveyed  to  Charles  F.  Palmer  by  F.  S.  Findlay  and 
wife,  by  deed  of  date  March  20,  1800. 

**No.  2.  Those  three  tracts  of  land  known  as  the  Scott,  the  Pile,  and  the 
Sturgeon  lands,  lying  and  being  in  the  county  of  Washington,  state  of  Vir- 
f^inia,  and  in  the  SaHville  neighborhood,  containing  38  acres,  152  acres,  and 

7  -acres  and  55  rods,  being  the  same  lands  conveyed  by  George  W.  Palmer  to 
Harriet  A.  PaUner  by  deed  of  date  Alarch  5,  1894,  which  the  said  C.  F.  Pal- 
mer derived  by  inheritance  from  his  mother,  Harriet  A.  Palmer. 

**Na  8.  That  tract  or  parcel  of  land  lying  in  Washington  county,  Va.,  on 
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botb  sides  of  Fowler's  Miller  creek,  containing  800  acres,  being  the  same  land 
conveyed  by  Thomas  B.  Gardner  -and  wife  to  Harriet  A.  Palmer  by  deed  of 
date  November  15,  1894,  and  which  the  said  O.  F.  Palmer  derived  by  inherit- 
ance from  his  mother,  Harriet  A.  Palmer. 

*'No.  4.  That  tract  of  land  lying  tn  Washington  connty,  Va.,  on  the  south 
slope  of  Lee's  Knob,  near  Saltville,  Va.,  containing  49  acres  more  or  less,  being 
the  land  conveyed  by  B^  K.  Buchanan  and  wife  to  Harriet  A.  Palmer,  by 
deed  of  date  December  18,  1895,  and  derived  by  the  said  O.  F.  Palmer  by  de- 
scent from  Harriet  A.  Palmer,  his  mother. 

"No.  5.  That  tract  of  land  containing  9  acres  lying  on  the  south  side  of 
Walker's  Mountain  in  Washington  county,  Va.,  and  being  the  same  land  con- 
veyed to  C.  F.  Palmer  by  Joseph  M.  Thomas  and  wife,  by  deed  dated  Septem- 
ber 11,  1000. 

"No.  6.  That  tract  of  laud  lying  in  Washington  county,  Va.,  containing  5 
acres  and  74  rods  adjoining  the  land  of  Thomas  P.  Buchanan  and  others, 
and  being  the  same  land  conveyed  to  G.  F.  Palmer  by  E.  EL  Gardner,  by  deed 
of  date  November  1,  1000. 

"No.  7.  That  tract  of  land  lying  in  Washington  county  containing  5  acres, 
being  the  same  land  conveyed  by  James  H.  Moore  to  O.  F.  Palmer,  by  deed  of 
date  December  16,  1901. 

"No.  8.  That  tract  of  land  in  the  coimties  of  Smyth  and  Washington  form- 
erly owned  by  V.  H.  and  S.  M.  Thomas,  containing  1,059  acres,  on  the  waters 
of  North  Fork  of  Holston  River  in  Rich  Valley,  which  was  conveyed  to  the 
said  O.  F.  Palmer  by  B.  F.  Buchanan,  commissioner,  by  deed  of  date  March  5, 
1902., 

"No.  9.  That  tract  of  land  lying  on  the  north  side  of  Walker's  Mountain  in 
Washington  county,  Va.,  containing  361  acres,  and  being  the  same  land  con- 
veyed to  O.  F.  Palmer  by  William  P.  Douglas  and  othos,  by  deed  of  date 
November  24,  1902. 

"And  the  first  parties  for  the  consideration  aforesaid  did  sell,  transfer,  and 
convey  to  the  second  party  all  the  cattle,  horses,  mules,  hogs,  sheep,  upon  the 
lands  aforesaid  belonging  U>  the  said  0.  F.  Palmer  together  with  all  the  grain 
and  provender,  or  any  farming  instruments,  tools,  and  machinery  and  all 
Implements  pertaining  to  any  of  the  said  lands.  The  said  deed  was  made  on 
the  Ist  day  of  March,  1904,  and  admitted  to  record  on  the  7th  day  of  March, 
1904.  And  on  the  1st  day  of  March,  1904,  the  day  of  the  date  of  the  foregoing 
deed,  the  Palmer  Land  &  Cattle  Ck>mpany,  incorporated,  executed  a  deed  to 
James  W.  Bell,  trustee,  reciting  that  whereas  0.  F.  Palmer  and  wife,  by  deed 
of  an  even  date  therewith,  had  conveyed  to  the  Palmer  Company  various 
tracts  of  land  situate  in  the  counties  of  Washington  and  Smyth,  state  of 
Virginia,  with  the  appurtenances  thereto  belonging,  together  with  all  the  ca^• 
tie,  horses,  mules,  hogs,  sheep,  grain,  provender,  farming  implements,  tools, 
and  machinery  on  the  said  lands,  belonging  to  C.  F.  Palmer;  and  whereas 
the  said  Palmer  Company  as  part  consideration  of  said  conveyance  had  agreed 
to  execute  and  deliver  to  the  said  C.  F.  Palmer  its  coupon  bonds  to  the  num- 
ber of  65,  of  $1,000  each,  payable  to  bearer  on  the  1st  day  of  March,  1934,  with 
interest  at  the  rate  of  6%  per  annum,  payable  semiannually,  on  the  1st  days 
of  March  and  September,  which  bonds  were  to  be  secured  by  deed  of  trust  up- 
on the  property,  rights,  and  franchises  of  the  Palmer  Company;  and  whereas, 
by  unanimous  resolution  of  the  stockholders  of  the  said  Palmer  Company,  as 
also  by  unanimous  resolution  of  the  board  of  directors  in  other  meetings  duly 
and  legally  assembled  on  the  20th  day  of  February,  1904,  at  which  said  meet- 
ings all  of  which  said  stockholders  and  directors  were  present  in  person,  and 
said  bonds  were  authorized  and  directed  to  be  Issued  and  delivered  to  the  said 
C.  F.  Palmer  for  the  consideration  aforesaid;  and  whereas,  by  resolutions 
as  aforesaid  of  the  stockholders  and  board  of  directors  of  the  said  Palmer 
Company,  this  deed  of  trust  was  approved  by  the  same  and  ordered  to  bo  ex- 
ecuted and  delivered  for  equal  security  of  said  bonds  without  priority  or  pref- 
erence of  one  over  another,  that  for  and  in  consideration  of  the  premises  and 
the  sum  of  $1  in  hand  paid  by  the  trustee,  the  receipt  of  which  was  acknowl- 
edged, and  for  the  purpose  of  securing  equally  the  said  bonds  as  aforesaid  that 
day  executed  and  delivered  to  the  said  C.  F.  Palmer — the  said  Palmer  LAod 
4  Cattle  Company,  party  of  the  first  part,  did  grant,  bargain,  sell,  assign. 
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transfer,  convey,  and  confirm,  with  covenants  of  general  warranty  onto  the 
said  James  W.  Bell,  of  the  second  part,  all  and  singular  its  franchises,  and 
all  and  singular  those  certain  tracts  of  land  aggregating  about  2,000  acres, 
in  the  counties  of  Smyth  and  Washington,  Va.,  conveyed  by  the  Palmer  Land 
&  Cattle  Company  by  deed  as  aforesaid,  in  trust  nevertheless,  for  the  equal 
and  proportional  benefit  and  security  of  all  and  every,  the  present  and  future 
holders  of  any  and  every  bond  issued  thereunder,  without  preference  and 
priority  or  distinction  as  to  lien  or  otherwise,  of  any  one  lK>nd  over  another 
bond,  and  providing  and  covenanting  that  if  the  Palmer  Company  should  duly 
pay  the  said  bonds  and  interest  thereby  secured  according  to  the  tenor  and 
effect  thereof,  as  recited,  and  should  duly  keep  and  perform  all  and  singular 
the  covenants  and  agreements  contained,  then,  and  in  that  event,  the  said 
deed  of  trust  should  terminate  and  thereafter  be  void ;  otherwise,  to  continue 
and  remain  in  full  f6rce  and  effect. 

'*It  was  further  expressly  agreed  that  until  default  should  be  made  by  the 
said  Palmer  Company  in  the  payment  of  the  principal  and  Interest  of  the  said 
bonds,  or  any  of  them,  and  that  until  default  should  be  made  in  respect  of 
some  act  or  covenant,  obligation,  or  agreements  therein  required  to  be  done, 
performed,  or  kept  by  the  said  Palmer  Company,  the  said  Palmer  Company 
should  be  suffered  and  permitted  to  retain  actual  possession  of  all  and  singa- 
lar  the  premises  thereby  conveyed,  and  by  managers  to  use  and  operate  the 
same,  with  the  rights  and  franchises  pertaining  thereto,  apd  to  collect,  re- 
ceive, take,  use,  and  enj<^  the  eaminga,  income,  rents,  issues,  and  other  pro- 
ceeds thereof.  And  the  said  Palmer  Company  did  further  covenant  and  agree, 
that  it  would  well  and  truly  pay  unto  the  lawful  owners  or  holders  thereof  for 
the  time  being  the  said  65  bonds,  and  which  of  them  when  and  as  they  shotild 
become  due  and  payable,  according  to  their  tenor  and  effect  or  wb»i  declared 
due  and  payable  as  provided  by  said  deed ;  and  likewise  would  well  and  truly 
pay  all  Interest  which  should  from  time  to  time  become  due  find  payable  upon 
said  bonds,  when  and  as  the  same  should  become  due  and  payable,  and  that  it 
would  likewise  promptly  pay  off  all  taxes,  assessments,  fees,  license  charges, 
which  had  accrued  upon  or  might  be  levied  or  imposed  upon  the  properties  so 
conveyed,  or  upon  the  said  Palmer  Land  &  Cattle  Company  as  a  corporation ; 
and  the  Palmer  Land  &  Cattle  Company  did  further  covenant  and  agree  that 
it  would  keep  all  the  buildings  and  structures  erected  or  which  hereafter 
might  be  erected  upon  the  lands  so  conveyed,  sufficiently  insured  against  loss 
and  damage  by  fire,  and  would  assign  the  policies  taken  out  from  time  to  time 
to  the  said  James  W.  Bell,  trustee,  as  further  security  under  said  deed ;  that 
in  case  of  loss  by  fire  the  said  Bell,  trustee,  should  permit  the  said  Palmer 
Company  to  apply' all  moneys  received  from  Insurance  policies  to  rebuilding 
and  restoring  or  repairing  the  property  destroyed  or  damaged ;  and  the  cer- 
tificate of  the  president  and  treasurer  of  tiie  said  company  as  to  moneys  need- 
ed for  such  application  should  be  sufficient  warrant  to  the  trustee  for  paying 
over  said  moneys  and  the  property  so  secured,  restored,  and  rebuilt  may  be  and 
become  without  any  other  conveyance  to  the  operation  and  lien  of  this  inden- 
ture; It  was  further  covenanted  and  agreed  that  if  the  Palmer  Company 
should  fail  or  refuse  to  effect  insurance  as  provided,  or  should  fail  to  pay 
taxes,  assessments,  fees,  or  license  charges  levied  or  imposed  upon  it  for  the 
purpose  conveyed,  the  trustee,  upon  demand  of  any  bondholders,  and  upon 
being  provided  with  sufficient  funds  for  the  purpose,  might  effect  such  insur- 
ance, pay  such  taxes,  fees,  and  license  charges,  and  the  premiums  of  such 
amounts  so  paid  by  the  lawful  Interest  thereon  should  be  a  lien  upon  the 
franchises  and  premises  thereby  conveyed  and  be  included  as  a  part  of  the 
amount  of  the  obligations  secured  by  said  deed,  payable  on  demand  with  in- 
terest 

''And  it  was  furtlm*  covenanted  and  agreed  that  if  default  should  be  made 
in  the  time  and  the  punctual  payment  of  the  interest  upon  said  bonds  or  any 
of  them  to  another  part  of  such  Interest  when  such  interest  should  become  due 
and  payable,  or  in  case  default  should  be  made  In  any  wise  In  respect  to 
the  payment  and  discharge  of  the  taxes,  assessments,  f^es,  and  insurance 
premiums  mentioned,  or  in  any  part  thereof,  and  said  default  should  continue 
t6T  six  months,  then  and  in  either  ev^nt  at  the  option  of  the  holders  of  a 
majority  in  Interest  of  the  then  outstanding  bondft  served,  expressed  In  wri^ 
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iDg  to  the  said  trustee,  the  whole  of  the  principal  of  said  bonds  should  be- 
come and  be  made  due  and  payable  with  like  effect,  as  if  the  said  bonds  had 
regularly  matured  according  to  their  tenor  and  effect  In  case  the  holders  of 
a  majority  in  interest  of  the  said  bonds  then  outstanding  should,  as  provided 
for,  declare  the  principal  of  all  the  bonds  thereby  secured  to  be  due  and 
payable,  or  In  case  default  should  be  made  in  the  payment  of  said  bonds  or 
any  of  them  or  any  part  of  them  for  the  sum  become  due,  according  to  the 
tenor  and  effect  thereof,  then,  and  in  either  event,  it  was  further  covenanted 
and  agreed  that,  as  soon  as  such  default,  and  any  holder  of  any  of  said  bonds 
should  in  writing  request  or  desire,  or  his  heirs  or  assigns  should  think  fit,  the 
said  trustee  should  proceed  at  such  time  and  place  as  he  or  they  should  think 
best  to  sell  the  property,  rights,  and  franchises  thereby  conveyed,  or  so  much 
thereof  as  might  be  necessary  to  sell,  at  public  auction  to  the  highest  bidder; 
having  first  given  notice  for  four  weeks  of  the  time,  terms,  and  place  of  sale, 
in  one  or  more  newspapers  published  in  the  counties  of  Sm3i:h  and  Washing- 
ton, Va.,  and  should  apply  the  proceeds  of  sale  to  first  paying  taxes,  and 
other  like  charges  yearly  due  and  unpaid,  including  any  sums  which  might 
have  been  paid  by  any  bondholder  on  account  of  any  past  due  taxes,  assess- 
ments, fees,  license  charges,  compensation  to  amounts  to  the  equal  pro  rata 
payments  of  the  said  bonds  then  outstanding,  without  priority  or  preference 
of  one  bondholder  over  another,  and  the  price,  if  any,  should  be  paid  to  the 
said  Palmer  Company.  The  said  deed  of  trust  was  duly  acknowledged  on  the 
5th  day  of  March,  1904,  by  the  said  Palmer  Land  &  Cattle  Company,  incor- 
porated, by  Charles  F.  Palmer,  president,  and  attested  by  W.  F.  Smyth,  secre- 
tary. And  the  same  was  acluiowledged  on  the  7th  day  of  March,  1904,  by  the 
said  trustee,  and  admitted  to  record  on  the  7th  day  of  March.  1904.  Copies 
of  said  deed,  and  deed  of  trust,  are  filed  as  part  of  this  bill  marked  *C.  F.  P.  1,' 
and  *C.  F.  P.  2,'  respectively. 

**8.  Complainant  alleges  that  Charles  F.  Palmer  was,  moreover,  at  this  time 
engaged  in  an  extensive  lumber  business,  which  was  being  conducted  by  one 
V.  H.  Thomas,  under  the  firm  name  and  style  of  Palmer,  Thomas  &  Oo.; 
and  in  this  business  he  owned  and  was  operating  valuable  machinery,  stock* 
sawmills,  and  tramways  in  the  counties  of  Smyth,  Wythe,  and  Bland,  in  the 
state  of  Virginia,  and  in  the  Western  District  of  Virginia.  To  the  same  fraud- 
ulent end  he  procured  another  charter  of  incorporation  under  the  name  of  the 
Palmer-Thomas  Lumber  Company;  the  incoiT)orators  of  which  were  Charles 
F.  Palmer,  president  and  treasurer,  W.  F.  Smyth,  secretary,  and  V.  H.  Thomas, 
director — likewise  chosen  as  figureheads  and  dummies  without  any  financial 
Interest  In  the  said  company,  except  perhaps  that  the  said  Thomas  was  to  re- 
ceive a  portion  of  the  profit.  The  company  was  capitalized  at  $50,000,  all  of 
which  has  been  Issued.  The  date  of  this  charter  was  the  1st  day  of  March, 
1904,  and  on  the  same  day  a  deed  was  made  conveying  all  the  partnership  ef- 
fects to  said  corporation ;  and  the  said  Palmer  owns  the  entire  capital  stock 
thereof.  The  property  so  conveyed  Is  shown  by  the  deed  hereinafter  filed, 
marked  *V.  H.  T.' 

"9.  Your  complainant  alleges  that,  since  these  nominal  Incorporations  thtis 
variously  made,  the  said  Charles  F.  Palmer  has  continued  his  management  and 
control  of  the  property  conveyed  and  transferred  to  them,  without  accounting 
to  anybody,  and  your  orator  as  one  of  his  creditors  would  seem  to  have  been 
effectually  bound  and  gagged,  as  by  a  highwayman,  and  left  on  the  roadside 
without  legal  redress;  whilst  his  despoller  Is  left  to  enjoy  the  fruits  of  his 
enterprise.  By  this  species  of  legerdemain  he  has  sought  to  cover  up  and 
shield  his  property  from  his  creditors.  A  copy  of  the  deed  of  conveyance  to 
the  said  Palmer-Thomas  Lumber  Company  is  filed  as  part  of  this  bill,  marked 
'V.  H.  T.' 

•*10.  The  intention  was  by  this  first-named  deed,  on  the  part  of  Charles  F. 
Palmer,  to  convey  all  his  real  estate  to  the  said  corporation,  the  Palmer  Land 
&  Cattle  Company,  retaining  the  management  and  control  thereof,  subject  to 
the  obligations  of  the  deeds  for  30  years,  and  retaining  In  his  own  hands  a 
vast  amount  of  perscmalty  under  his  control,  and  subject  to  his  own  disposi- 
tion, so  as  to  delay,  defeat,  and  defraud  such  of  his  creditors  as  might'  be 
selected  by  him  as  victims. 
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^11.  A  large  amoixnt  of  tlie  stoek  and  bonds  secured  by  the  said  deed  of 
tmst  named  In  clause  7  have  been  transferred  by  the  said  Charles  F.  Palmer 
as  collateral  security  for  past  due  debts  to  certain  of  his  creditors,  individuals 
and  banks,  state  and  national,  the  exact  amount  transferred  or  the  propor- 
tion of  which  to  each,  complainant  is  unable  to  designate.  The  holders  of 
tiiese  securities,  the  amount  and  value  of  which  can  only  be  ascertained  by 
an  account,  are,  a«  far  as  complainant  can  ascertain  approximately,  as  fol- 
lows, viz.:  The  I^nchburg  National  Bank,  the  Bank  of  Ohllhowle,  the  estate 
of  A.  CS.  Cummlngs,  of  which  Walter  S.  Preston  is  executor,  the  First  National 
Bank  of  Lynchburg.  Va.,  the  Chatham  National  Bank  of  the  cl^  of  New 
York,  the  National  Bank  of  Virginia,  the  Marlon  National  Bank,  the  Bank  of 
Marion,  the  American  National  Bank,  the  Citizens'  Bank  of  Lebanon,  Va..  the 
Radford  Trust  Company,  the  Drovers'  &  Mechanics'  National  Bank  of  Balti- 
more. Md.,  the  American  Bank  of  Orange,  the  SaltvlUe  Bank  of  Saltvllle,  Va., 
the  Bank  of  WythevlUe,  Va.,  the  Bank  of  Glade  Springs,  Va.,  the  People's  Na- 
tional Bank,  Lynchburg,  Va. 

"12.  Yonr  complainant  is  informed  and  believes  that  the  said  named  Charles 
F.  Palmer,  before  and  after  effecting  the  incorporation  of  the  said  named 
Palmer  Land  &  Cattle  Company,  conveyed,  transferred,  and  assigned  to  his 
wife,  Mrs.  Susan  M.  Palmer,  valuable  real  and  personal  property  and  money, 
which  legally  and  equitably  belongs  to  his  creditors,  and  is  Justly  applicable 
to  the  debts  of  your  orator  hereinbefore  enumerated.  And  he  alleges  that  the 
said  Mrs.  Sue  M.  Palmer,  or  he  on  her  behalf,  has  invested  the  proceeds  of 
the  said  bonds  and  other  property  and  money  so  given,  assigned,  and  trans- 
ferred to  her  in  a  tract  of  land  near  Abingdon,  Va.,  for  which'  she  paid  $7,000 
in  cash,  which  was  conveyed  \o  her  by  James  W.  Bell  and  wife,  consisting  of 
70  acres,  as  shown  by  the  deed  executed  to  her  herewith  filed  as  part  of  this 
bill,  marked  *J.  W.  B.'  Simultaneously  with  the  execution  of  the  said  deed 
on  the  20th  day  of  September,  1904,  the  said  Palmer  and  wife  executed  a  deed 
of  trust  on  the  said  land  so  conveyed  to  her  to  H.  W.  Straley,  Jr.,  and  J.  I. 
Hurt,  trustees,  to  secure  a  debt  of  $4,000,  loaned  to  her,  and  due  two  years 
after  date  according  to  the  terms  of  the  said  deed  of  trust  Upon  the  said 
land  are  a  number  of  valuable  dwelling  houses,  the  rent  of  which  is  consider- 
able, which  she  is  collecting  and  appropriating.  The  said  Mrs.  Palmer,  or  be 
for  her,  has  erected  a  dwelling  house,  which  is  as  yet  unfinished,  of  great 
value,  and  which  must  have  cost  as  much  as  $8,000  to  $10,000  In  its  erection 
and  appc^tments. 

'*13.  Your  complainant  charges  that  Mrs.  Palmer  had  not  means  of  her 
own  outside  of  what  has  been  given  her  by  her  husband  with  which  to*  make 
such  a  purchase  or  to  erect  such  a  house,  or  to  acquire  such  property.  Your 
complainant  charges  that  this  gift,  transfer,  and  assignment  to  Mrs.  Sue  M. 
Palmer  was  made  by  Qbarles  F.  Palmer  with  the  view,  purpose,  and  intent 
to  defeat  and-  defraud  his  creditors,  and  that  the  said  Mrs.  Sue  M.  Palmer 
had  notice  thereof,  and  that,  moreover,  any  such  gift,  transfer,  or  assign- 
ment to  her  was  voluntary  and  made  with  the  intent  to  hinder  and  delay  hia 
creditors  in  the  o^leetion  of  their  Just  claims,  of  which  she  had  notice,  and 
that  such  gift,  transfer,  assignment,  and  conveyance  to  the  said  Mrs.  Palmer 
was  not  made  upon  a  consideration  deemed  valuable  in  law,  and  that  the 
same  is  void  as  to  complainant  as  creditors  of  the  said  Charles  F.  Palmer. 

''14.  Your  complainant  alleges  that  the  said  Charles  F.  Palmer,  with  intent 
to  hinder, « delay,  and  defeat  the  claims  herein  asserted  by  complainant,  hav- 
ing transferred  and  assigned  to  various  banks  and  creditors  of  his,  by  way  of 
collateral  security,  various  amounts  of  the  stock  and  bonds  of  the  said  in- 
corporated companies  as  stated,  that  in  some  instances  the  amounts  so  held 
as  oidlateral  are  largely  in  excess  of  the  demand.s  of  the  said  persons  and 
banks  against  him,  and  that  upon  a  fair  accounting,  even  if  the  holdings  of 
tbe  said  creditors  should  be  shown  to  be  valid  and  unimpeachable  and  supe- 
rior to  the  claims  of  the  complainant  as  above  set  forth,  that  there  would  be 
a  surplus  in  the  hands  of  such  holders,  which  would  be  liable  to  the  claims 
of  your  complainant.  And  in  this  connection  complainant  charges  that  the 
amount  and  value  of  the  property,  securities,  and  money  given  and  transferred 
to  the  said  Susan  M.  Palmer,  even  if  given  or  transferred  to  her  by  way  of 
oojnpensation  for  her  release  or  relinquishment  of  her  contingent  dower  in. the 
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real  estate  of  the  said  Charles  P.  Palmer,  Is  out  of  proportion  to  the  ralne  of 
such  relinquishment,  and  cannot  be  sustained  in  equity  against  the  daims  of 
complainant  herein  asserted. 

"15.  Your  complainant  alleges,  moreover,  that  the  said  Charles  F.  Palmer 
is  the  owner  of  a  tract  of  land  in  Washington  county,  Va.,  known  as  the 
*Conevey  Land'  lying  on  the  public  road  leading  from  Midway  to  Emory  & 
Henry  College,  in  Saltvllle  magisterial  district,  in  the  vicinity  of  Meadow 
View. 

"16.  Complainant  alleges  that  the  conveyance  of  Charles  F.  Palmer  and 
wife  to  the  Palmer  Land  &  Cattle  Company,  set  forth  in  paragraph  No.  7, 
was  a  transparent  attempt  to  convert  his  realty  into  personalty,  and  amounted 
to  no  more  than  a  conveyance  to  liimself,  made  to  facilitate  a  scheme  of 
fraud  upon  his  creditors. 

"17.  Complainant  alleges  that  the  property  mentioned  in  the  said  deed  to 
the  Palmer  Land  &  Cattle  Company  was  retained  in  the  possession  of  the. 
said  Palmer  and  has  continued  in  his  use,  enjoyment  and  control  without  ac- 
countability to  his  creditors.  The  attempt  to  place  this  property,  under  the 
contingencies  named  in  the  deed  of  trust  to  Bell,  trustee,  at  the  di^)08al  of 
the  trustee,  or  some  of  his  creditors,  cannot  be  sustained  in  a  court  of  equity, 
and  the  said  deed  of  trust  is  illegal  upon  its  face  and  void.  An  actual  change 
of  the  possession  of  the  property,  and  especially  the  personal  property,  named 
in  said  deed  of  assignment,  was  essential,  and  without  this  the  said  deed  is 
fraudulent  per  se,  and  void  as  to  existing  creditors.  The  said  personal  prop- 
erty was  valuable,  worth  many  thousand  dollars,  and  that  a  large  amount  of 
said  personal  property  has  been  and  is  being  converted  by  the  said  Charles 
F.  Palmer  to  his  own  use.  And  in  this  connectfon  complainant  charges  that 
the  said  trustee  had  notice  of  the  intent  with  which  the  said  trust  was  made. 
It  is  submitted  that  the  said  deed  of  trust  to  J.  W.  Bell,  trustee,  contravenes 
the  powers  of  the  grantor  therein,  under  the  law,  as  a  corporation,  to  tie  up 
for  an  unreasonable  time,  upon  contingencies,  and  reserve  to  itself  power 
over  the  property  conveyed,  Incompatible  with  the  avowed  purpose  of  the  deed 
and  adequate  to  the  defeat  thereof.  The  said  corporation,  which  is  virtually 
and  in  effect  Charles  F.  Palmer,  by  the  terms  of  said  deed  is  sulfered  to  re- 
main in  the  possession  of  the  said  property  conveyed  and  the  enjoyment  there- 
of without  accountability  until  default  is  made  in  the  payment  of  the  debts 
secured,  and  request  of  the  creditors  to  foreclose;  in  this  case  the  creditor 
being  Charles  F.  Palmer  himself,  who  was  the  sole  owner  of  the  stock  and 
bonds,  and  without  accountability  to  the  trustee  either  arising  from  a  sale 
thereof  or  the  renting  thereof,  or  otherwise.  The  law  does  not  authorize 
such  an  agreement.  It  is  fraudulent  per  se ;  and  the  owners  of  the  bonds  se- 
cured under  such  an  agreement,  even  though  bona  fide,  which  they  are  not, 
and  cannot  be,  are  not  protected  over  other  creditors  .of  the  grantor,  legal  or 
equitable.  It  is  palpable  and  manifest  from  the  face  of  this  deed  of  itMSt, 
and  the  deed  of  Charles  F.  Palmer  and  wife  made  contemporaneously  there- 
with, and  recorded  on  the  same  hour  of  the  same  day,  therewith,  that  the:^ 
contained  illegal  provisions  for  the  benefit  of  the  said  Charles  F.  Palmer,  and 
were  so  intended ;  and  that  the  same  are  prejudicial  to  other  creditors  of  the 
said  Palmer;  and  this  was  sufficient  notice  to  persons  dealing  with  such  stock 
and  bonds  of  the  illegal  and  fraudulent  character  thereof.  The  said  Charles 
F.  Palmer  by  this  manipulation  has  sought  to  shield  his  property  from  his 
other  creditors,  and  those  claiming  benefits  thereunder,  and  he  cannot  in 
equity,  or  under  the  statute  of  Virginia,  be  permitted  to  enjoy  benefits  at  the 
ei^pcnse  of  other  oredltors  of  the  debtor,  who  are  thereby .  hindered  and  de- 
layed in  the  collection  of  their  debts,  by  this  palpable  subterfuga 

*'18.  Complainant  alleges  .that  the  said  George  W.  Palmer  died  possessed  of 
considerable  property  which  is  liable  to  the  claims  of  the  creditors  of  his 
estate,  of  whom  your  complainant  is  one.  Among  other  things  he  owned  cer- 
tain certificates  on  the  Bank  of  Abingdon,  Va.,  a  defunct  corporation  of  which 
D.  A.  Preston  is  the  receiver  under  a  decree  of  the  Circuit  Court  of  Wythe 
county,  Va.  The  said  Charles  F.  Palmer  qualified  as  administrator  of  the  es- 
tate of  George  W.  Palmer,  and  gave  bond  as  such  upon  which  H.  L.  Morgan 
entered  as  security.  Complainant  alleges  that  said  certificates  of  deposit  are 
worth  sevwal  thousand  dollars ;  tiiat  ttie  said  lOharles  £*•  Poimer  oommltted 
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a  devastaTit  of  the  flald  estate  by  making  use  of  tbe  said  GertSflcateg  for  his 
private  benefit,  by  converting  the  same  to  his  own  use  in  the  payment  of  an 
indlTidual  debt,  to  the  First  National  Banlc  of  Abingdon,  Va.,  to  which  he 
transferred  said  certificate  as  collateral  security,  and  which  said  banl^  in 
turn  sold  the  said  certificate  to  one  J.  I.  Hurt.  The  said  certificates  were 
bought  and  paid  for  by  George  W.  Palmer  in  fate  lifetime,  and  were  Indorsed 
and  transferred  in  blank,  and  were  nerer  transferred  on  the  books  of  said 
bank,  nor  was  the  receiver  notified  of  the  said  transfer — hence  one  dealing 
with  said  certificates  was  put  upon  Inquiry  and  notice  of  the  ownership  there- 
of. Your  complainant  charges  that  the  said  First  National  Bank  of  Abingdon, 
Va.,  knew,  or  had  the  means  of  Imowing,  that  the  said  devastavit  was  being 
committed,  and  tbe  said  J.  I.  Hurt  also  had  notice  thereof  that  the  said  certifi- 
cates belonged  to  the  estate  of  George  W.  Palmer ;  that  the  said  certificates 
have  not  yet  been  paid  by  D.  A.  Preston,  the  trustee  of  the  Bank  of  Abingdon. 
The  said  devastavit  having  been  committed,  the  security  upon  tbe  bond  of  the 
administrator  is  responsible  to  the  extent  of  his  syretyship  on  said  bond. 

"19.  Complainant  alleges  that  the  act  of  incorporating  the  said  named  com- 
panies  or  either  of  them  was  done  with  the  view  to  defraud,  and  the  convey- 
ances to  them  were  made  in  order  to  so  dispose  of  the  stock  and  bonds  thereof, 
and  thereby  to  facilitate  the  end  of  hindering  and  delaying  tbe  creditors  of 
Charles  F.  Palmer  or  any  of  them  in  the  collection  of  their  debts,  and  not  for 
the  legitimate  ends  of  the  business  of  such  corporations,  and  was  an  act  of 
fraud  upon  the  rights  of  such  creditors  which  will  not  be  permitted  to  cloak 
and  shield  the  property  from  the  claims  of  his  creditors;  and  that  all  who 
have  dealt  with  or  claim  to  be  purchasers  of  such  stock  or  the  bonds  of  the 
said  incorporated  companies  had  notice  of  the  fraud,  alleged  in  this  bill,  and 
that  any  such  dealiJigs  tended  to  delay,  hinder,  and  defraud  the  other  creditors 
of  Charles  F.  Palmer  in  tbe  collection  of  their  d^ts  against  him ;  that,  more-  * 
ov^,  the  transfer  of  the  stock  and  bonds  of  the  said  named  incorporated  com- 
panies, in  so  far  as  they  were  made,  were  only  for  the  security  of  antecedent 
and  pre-existing  debts,  and  not  for  any  new  advance  or  credit,  and  that  hence 
the  takers  and  holders  thereof  cannot  be  considered  as  bona  fide  purchasers 
thereof;  that  the  said  named  antecedent  creditors  not  having  surrendered 
or  canceled  their  pre*exteting  debt  upon  receiving  such  additional  collateral 
securities  are  not  entitled  to  be  considered  in  a  court  of  equity  as  bona  fide 
purchasers  thereof,  and  complainant  alleges  that  in  no  case  was  the  antecedent 
debt  or  the  pre-existing  security  surrendered.  The  said  transferees  have  part- 
ed with  no  value,  surrendered  no  existing  right,  nor  placed  themselves  in  any 
worse  legal  position  as  to  their  debts  than  l)efore,  in  consideration  of  the  trans- 
fer complained  of. 

"Being  without  adequate  remedy  at  law,  and  only  relievable  in  a  court  of 
equity,  and  in  order  to  prevent  a  multiplicity  of  suits,  and  to  the  end  that 
the  rights  of  the  parties  hereto  may  be  asserted  and  determined, '  your  com- 
plainant prays  that  Charles  F.  Palmer  in  his  own  right;  and  Charles  F.  Pal- 
mer, administrator  of  the  estate  of  George  W.  Palmer,  deceased;  and  the 
Palmer  Land  &  Cattle  Company,  incorporated ;  and  the  Palmer-Thomas  Irumber 
Company,  incorporated;  and  the  L.  A.  Palmer  Company,  incorporated;  the 
Holston  Mercantile  Company,  incorporated;  the  Holston  Salt  &  Plaster  Com- 
pany, incorporated — which  sAid  companies  are  corporations  created  by  the 
laws  of  the  state  of  Virginia,  and  existing  and  doing  business  in  tbe  Western 
District  of  Virginia ;  and  Cliarles  F.  Palmer  and  Leon  A.  Palmer,  late  part- 
ners under  the  firm  name  and  style  of  L.  A.  Palmer  &  Co. ;  James  W.  Bell, 
trustee,  under  a  deed  of  trust  executed  to  him  by  the  Palmer  Land  &  Cattle 
Company ;  Mrs.  Susan  M.  Palmer,  wife  of  Charles  F.  Palmer ;  Walter  S.  Pres- 
ton, executorifiof  A.  C.  Oummings,  dieceased;  the  Lynchburg  National  Bank; 
the  Bank  of  Chilhowie,  Va. ;  First  National  Bank  of  Lynchburg,  Va. ;  the  Cha- 
tham National  Bank  of  New  York  City ;  Marion  National  Bank,  Marlon,  Va. ; 
the  Bank  of  Marion,  Marion,  Va. ;  the  American  National  Bank  of  Orange,  Va. ; 
the  Citizens'  Bank  of  Lebanon,  Va. ;  Radford  Trust  Company  of  Radford,  Va. ; 
Drovers'  &  Mechanics'  National  Bank  of  Baltimore,  Md. ;  the  American  Bank 
of  Orange,  Va. ;  the  Saltville  Bank  of  Saltville,  Va.,  a  corporation  created  by 
and  existing  under  the  laws  of  the  state  of  Virginia ;  the  Bank  of  Wytheville, 
of  Wytheville,  Va.,  a  corporation  created  by  and  existing  under  the  l^ws  of 
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the  State  of  Virginia ;  the  Bank  of  Glade  Spring,  of  Glade  taring,  Va.,  a  cor^ 
poratlon  created  by  and  existing  under  the  laws  of  the  state  of  Virginia ;  thd 
People's  National  Bank  of  Lynchbnrg,  Va. ;  the  First  National  Bank  of  Abing- 
don, Va. ;  V.  H.  Thomas ;  and  W.  F.  Smyth  and  H.  L.  Morgan ;  8.  F.  Akers, 
trustee,  in  a  deed  of  trust  executed  to  him  as  trustee  by  the  Holston  Mercan- 
tile Company;  and  Wyndham  B.  Robertson  and  George  E.  Worden,  directors 
in  the  Holston  Mercantile  Company — be  by  due  and  proper  process  of  subpoena 
made  parties  defendant  to  this  bill,  and  that  they  answer  the  same,  but  an 
answer  under  oath  is  expressly  waived. 

•*(1)  That  a  receiver  be  appointed  to  take  charge  of  the  assets,  lands,  stock, 
farming  implements,  tools,  machinery,  appliances,  goods,  wares,  merchandise, 
choses  in  action,  notes,  bonds,  and  evidences  of  debt,  books,  papers,  contracts, 
appurtenances,  and  appointments  of  the  said  named  incorporated  eompaniesi 
viz.,  the  Palmer  Land  &  Cattle  Company,  incorporated;  the  Palmer-Thomas 
Lumber  Company,  incorporated ;  the  L.  A.  Palmer  Company,  incorporated ;  the 
Holston  Mercantile  Company,  incorjwrated ;  and  the  Holston  Salt  &  Plaster 
"^^  Company — ^to  utilize  and  preserve  and  care  for  and  account  for  the  same  un- 
der the  future  orders  of  this  court,  so  that  the  same  may  be  subject  to  the 
decrees  and  orders  that  may  be  made  in  regard  thereto  upon  the  future  con- 
sideration of  the  rights  of  the  parties  or  any  other  creditors  of  Charles  F. 
Palmer,  claiming  an  interest  therein.  (2)  That  a  writ  of  injunction  may  issue 
inhibiting  and  enjoining  any  disposal  by  sale  or  otherwise  of  any  of  the  prop- 
erty held  by  the  said  Incorporated  (Companies,  except  by  and  under  the  order 
of  this  court;  through  and  under  Its  appointees  and  receivers,  and  until  the 
further  order  of  this  court.  <3)  That  the  agents,  servants,  and  employes  of 
the  said  named  Incorporated  companies,  their  respective  directors,  officers. 
.  and  managers,  and  said  respective  companies  be  required  to  turn  over,  in  full 
possession  and  control,  to  said  receiver,  the  properties  conveyed.  (4)  That  the 
conveyances  of  Charles  F.  Palmer  and  Susan  M.  Palmer,  his  wife,  to  the  Pal- 
mer Land  &  Cattle  Company,  of  date  March  1,  1904,  and  the  conveyance  of 
the  Palmer  Land  &  Cattle  Company  to  James  W.  Bell,  trustee,  of  date  March 
1, 1904,  and  the  conveyances  of  Charles  F.  Palmer  and  B.  H.  Thomas  to  the  Pal- 
mer-Thomas Lumber  Company  of  date  March  1,  1904,  and  the  conveyance 
of  the  Holston  Mercantile  Company  to  S.  F.  Akers,  trustee,  of  date  September 
18,  1905,  and  the  deed  of  J.  W.  Bell  and  wife  to  Susan  M.  Palmer  of  date 

day  of ,  19 — ,  be  declared  fraudulent  and  void  as  to  the  claims 

herein  asserted  by  the  complainant  as  being  intended  to  hinder,  delay,  and  de- 
fraud complainant  as  a  creditor  of  Charles  F.  Palmer  In  the  collection  of  his 
debts  as  evidenced  by  the  judgments  named  in  this  bill,  (f^  That  the  assets 
and  property  of  the  said  L.  A.  Palmer  Company  consisting  of  all  its  machin- 
ery, stock,  goods,  wares,  and  merchandise,  choses  in  action,  creditors,  and  hold- 
ings, be  declared  subject  to  the  debts  of  the  said  complainant  against  the  part- 
nership of  L.  A.  Palmer  &  Co.  and  Charles  F:  Palmer,  and  the  estate  of 
George  W.  Palmer,  of  which  the  said  Charles  F.  Palmer  Is  the  personal  repre- 
sentative, and  that  the  same  and  the  proceeds  thereof  be  applied  by  the  re- 
ceiver to  the  payment  of  your  complainant's  said  debt,  as  the  property  of 
L.  A.  Palmer  &  Co.  and  of  Charles  F.  Palmer,  and  that  the  property,  assets, 
and  effects  of  the  Holston  Mercantile  Company.  In  the  hands  of  S.  F.  Akers, 
trustee,  and  the  property  of  the  Holston  Salt  &  Plaster  Company  be  taken 
in  possession  by  the  said  receiver,  and  subjected  to  the  debts  against  Charles 
F.  Palmer  herein  asserted;  tliat  the  land  known  as  the  'Conevey  Place'  be 
sold. 

"That  all  necessary  and  proper  accounts  be  taken  by  a  commissioner  of  this 
court,  showing  what  assets,  real  and  personal,  of  the  estate  of  George  W.  Pal- 
mer, deceased,  went  into  the  hands  of  Charles  F.  Palmer  as 'executor,  and 
what  thereof  and  to  what  extent  the  said  estate,  or  the  personal  representa- 
tive thereof,  and  his  security  upon  his  official  bond  as  upon  and  for  a  devas- 
tavit of  said  estate,  is  liable  for  the  debts  of  complainant  herein  asserted; 
that  all  necessary  and  proper  accounts  be  ordered;  that  the  receiver  or  re- 
ceivers of  the  various  and  sundry  properties  may  be  authorized  to  take  full 
charge  of  the  same,  and  to  dispose  of  the  same  and  account  therefor  under 
the  orders  of  this  court;  and  that  general  relief  be  extended  In  the  premises 
in  view  of  the  rights  and  equities  of  the  complainant  and  of  the  other  parties 
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to  tills  bill;  and  tbat  aucb  general  relief  may  be  extended  in  tbe  premisea  aa 
to  equity  seems  meet 
*And  as  In  duty  bound,  your  complainant  will  ever  pray.  etc. 

*'A.  P.  Fowler, 
i .  "Receiver  of  tlxe  American  Exchange  National  Bank  of  Syracuse,  New  Ymrk. 

"By  His  Solicitor. 
"Daniel  Trigg,  Solicitor  for  Compt" 

Wc  have  deemed  it  necessary  to  set  out  the  complainant's  bill  at 
length,  in  order  that  the  point  before  us  might  be  fully  understood.  Fil- 
ed with  tfie  bill  and  as  exhibits  thereto  are  certified  copies  of  the  several 
judgments  set  out  in  the  bill,  as  are  also  copies  of  the  deeds  in  trust, 
deeds  of  conveyance,  etc.,  therein  referred  to,  but  we  do  not  think  it 
material  to  present  them  in  this  opinion.  The  defendant  C.  F.  Palmer, 
and  C.  F.  Palmer,  as  partner  in  L.  A.  Palmer  &  Co.,  answered  at 
length.  Some  others  of  the  defendants  also  filed  answers  and  one  or 
more  of  them  filed  special  pleas.  The  defendants  Walter  S.  Preston, 
the  First  National  Bank  of  Abingdon,  the  Holston  Mercantile  Com- 
pany et  al.,  tfie  Bank  of  Wytheville,  the  Drovers'  &  Mechanics'  Bank 
of  Baltimore,  the  People's  National  Bank  of  Lynchburg,  and  Charles 
F.  Palmer,  as  administrator  of  Geo.  W.  Palmer,  deceased,  severally 
demurred  to  the  bill,  the  ground  upon  which  the  demurrers  were  based 
being,  chiefly,  that  complainant's  bill  was  multifarious.'  On  this 
ground  the  court,  on  June  8,  1906,  dismissed  the  bill,  having  entered 
the  following  decree: 

•Tbls  cause  coming  on  to  be  heard  at  a  former  day  of  this  term,  and  argu- 
ments of  counsel  having  been  heard,  and,  as  the  court  Is  of  the  opinion  that 
the  complainant's  bill  is  multifarious,  it  Is  adjudged,  ordered*  and  decreed 
that  said  bill  be  and  the  same  is  hereby  dismissed ;  but  without  prejudice  to 
the  right  of  complainant  in  a  new  suit  or  suits.  It  is  further  ordered  that 
Walter  S.  Preston,  executor;  People's  National  Bank  of  Lynchburg;  Holston 
Mercantile  Company ;  W.  B.  Robertson ;  (George  B.  Worden ;  S.  F.  Akers,  trus- 
tee ;  Chas.  F.  Palmer,  Adm'r ;  Bank  of  Wytheville^  Drovers'  &  Mechanics'  Na- 
tional Bank  of  Baltimore;  and  ^irst  National  Bank  of  Abingdon — do  recoyer 
of  complainant  their  costs  in  this  behalf  expended,  to  be  taxed  by  the  clerk.^' 

From  this  decree  the  complainant  appealed  to  this  court,  and  the 
question  of  multifariousness  thus  raised  by  the  demurrers  to  the  bill 
is  alone  for  our  consideration.  The  bill  charges,  substantially,  that  the 
complainant  had  judgments  rendered  and  docketed  in  the  Qrcuit 
Court  of  the  United  States  for  the  Western  District  of  Virginia, 
amounting  in  the  aggregate  to  about  $80,000  against  the  defendants, 
Charles  F.  Palmer  et  al.,  and  that  the  said  Palmer,  in  order  to  defeat 
the  collection  of  these  judgments,  had  transferred  his  property,  real 
and  personal,  as  set  out  in  the  bill,  to  certain  partnerships,  torpora- 
tions,  and  companies,  of  which  he  was  a  member,  and  had  caused  the 
deeds  in  trust  and  the  conveyances  mentioned  in  the  bill  to  be  made 
by  which  his  property  was  transferred  and  conveyed  with  the  fraudu- 
lent purpose  of  defeating  the  collection  of  complainant's  judgments. 
In  other  words,  by  the  terms  of  his  bill  the  complainant  is  seeking  to 
pursue  certain  property  which,  in  the  outset,  as  is  alleged,  was  that  of 
the  defendant  Charles  F.  Palmer,  and  which,  as  is  further  alleged,  is 
liable  to  the  lienof  complainant's  judgments,  or  should  be  subjected  to 
their  satisfactioi9,  the  further  allegation  being  tbat  the  property  has 
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been  fraudulently  conveyed  by  Palmer,  or  the  ostensible  ownership 
thereof,  through  various  fraudulent  schemes  and  devices,  changed 
with  the  purpose  and  intent  of  putting  it  beyond  the  reach  of  com- 
plainant in  proceeding  by  execution  on  the  said  judgments.  The  bill 
sets  out  various  and  sundry  corporations,  partnerships,  and  companies 
which  are  alleged  to  have  been  mere  creatures  or  contrivances  of 
Palmer,  through  which  to  carry  out  his  fraudulent  and  unlawful 
schemes,  the  purpose  of  which  on  the  part  of  Palmer,  as  alleged,  was 
to  defeat  the  complainant  in  the  collection  of  said  judgments  by  thus 
conveying,  covering  up,  and  beclouding  the  title  of  his  (Palmer's) 
property.  The  prayer  of  the  bill  is  for  Ihe  writ  of  subpoena  to  parties 
named  therein,  and  the  relief  contemplated  is  for  injunction  restrain- 
ing the  further  transfer  or  disposition  of  the  property  described  as 
that' of  Palmer  and  for  a  receiver  to  take  charge  of  the  same;  also, 
that  the  several  deeds  in  trust,  transfers,  and  conveyances  alleged 
in  the  bill  be  declared  void  and  set  aside,  and  that  the  said  property 
be  subjected,  or  as  much  thereof  as  may  be  necessary  for  that  pur- 
pose, to  the  payment  of  complainant's  judgments,  and  for  an  account 
As  shown  by  the  bill,  the  individuals  who  are  named  as  trustees  in  the 
deeds  in  trust,  the  grantees  in  the  deeds  of  conveyance,  the  individual 
members  of  the  partnerships  and  the  incorporated  companies  named, 
all  of  them,  as  alleged,  being  the  instrumentalities  and  agencies  adopt- 
ed and  used  by  Palmer  in  the  inception,  progress,  and  consummation 
of  his  fraudulent  purpose  to  defeat  the  complainant  in  the  collection 
of  his  judgments,  are  made  defendants.  There  is  also  a  class  of  par- 
ties defendant  composed  of  banks,  both  national  and  state,  alleged  in 
the  bill  to  have  been  unlawfully  preferred  in  assignments  made  by 
Palmer  or  to  be  otherwise  interested  in  tlie  property  involved. 

Is  this  bill  bad  for  multifariousness?  We  think  not,  and  wc  are  of 
the  opinion  that  there  was  error  in  sustaining  the  demurrer  and  dis- 
missing complainant's  bill  on  that  ground.  If  we  understand  the  bill 
aright  it  seeks  but  a  single  object  and  that  is  to  reach  through  a  court 
of  equity  property  whi<i  it  is  alleged  should  be  subjected  to  the  satis- 
faction of  certain  judgments  for  money  recovered  in  a  court  of  law, 
on'  the  ground  that  the  property  has,  by  its  owner,  a  defendant  in  the 
said  judgments,  been  fraudulently  conveyed,  disposed  of  and  perverted 
with  the  intent  to  deprive  the  complainant  of  his  right  and  that  the 
said  defendant,  with  this  end  in  view,  has  so  devised  and  carried  out 
his  schemes  of  fraud  through  the  transfers,  conveyances,  and  disposi- 
tions of  the  property,  as  alleged,  as  to  place  it  beyond  the  reach  of 
legal  process.  The  property  which  the  complainant  is  pursuing  was 
owned  and  possessed  by  the  defendant  Charles  F.  Palmer,  as  is  al- 
leged, and  was  liable  for  the  payment  of  the  judgments^  but  that  the 
said  property,  in  the  progress  o£  Palmer's  fraudulen,t  scheme,  and  in 
order  to  carry  it  out,  has  passed  through  or  is  now  lodged  in  one  or 
more  of  the  defendants,  each  claiming  some  interest  therein,  or  having 
some  alleged  right  or  title  thereto,  to  be  affected  if  complainant's  bill 
be  true.  Under  such  conditions  the  bill  is  not  multifarious,  because 
there  is  not  that  distinct  or  separate  cause  of  action  contemplated  by 
this  term..  It  may. be. that  in  such  a  great  number. of, parties  it  will  bQ 
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disclosed  in  the  course  of  the  proceeding  that  some  of  them  are  with- 
out interest,  or  that  there  is  a  misjoinder  of  parties,  but  this  would 
not  constitute  a  multifarious  bill  to  be  dismissed  on  demurrer,  but 
would  create  a  situation  for  discontinuance  or  dismissal  only  as  to  such 
parties  as  are  improperly  brought  in,  and  as  to  the  subject-matter, 
should  the  action  become  so  ccMnplicated  and  confused  as  to  embar- 
rass the  court  in  its  investigation,  the  remedy  furnished  is  that  the 
court'  may  ex  mero  motu  refuse  to  pass  upon  matter  not  germane  to 
the  principal  subject  of  the  action. 

Starting  with  Palmer,  who  had  the  fraudulent  design  of  so  dispos- 
ing of  and  covering  up  his  property  as  to  deprive  the  complainant  of 
his  legal  remedy  to  have  it  subjected  to  the  payment  of  his  judgments, 
the  bill  sets  out  a  connected  story,  detailing  the  various  schemes,  arti- 
fices, and  plans  resorted  to  by  him  in  order  to  accomplish  his  pur- 
pose. With  this  beginning,  based  upon  the  fraudulent  intent  of  Palme." 
and  the  purpose  he  had  in  view,  the  object  of  complainant's  bill  is  to 
reach  the  property  wherever  or  with  whomsoever  it  may  be  found.  It 
it  said  in  Gaines  v.  Chew,  2  How.  (U.  S.)  619,  11  L.  Ed.  402,  that 
"what  shall  constitute  multifariousness  is  a  matter  about  which  there 
is  a  great  diversity  of  opinion."  We  concede  this  to  be  true,  and  wc 
readily  recognize  the  fact  that  in  many  instances  it  is  difficult  to  draw 
a  distinction  between  a  bill  which  is  bad  for  multifariousness  and  one 
that  is  not.  However,  we  think  that  tlie  line  is  sufficiently  clearly 
drawn  to  establish  the  principle  that  where  the  object  of  the  suit  is 
single  and  it  happens  that  different  persons  have  separate  interests 
in  distinct  questions  which  arise  out  of  the  single  object,  it  necessarily 
follows  that  such  different  persons  must  be  brought  before  the  court 
in  order  that  the  suit  may  conclude  the  whole  subject,  and  in  order 
to  determine  whether  a  suit  is  multifarious  or  in  other  words  contains 
distinct  matters,  the  inquiry  is  not  whether  each  defendant  is  connect- 
ed with  every  branch  of  the  cause,  but  whether  the  plaintiff's  bill  seeks 
relief  in  respect  of  matters  which  are  in  their  nature  separate  and  dis- 
tinct.   Salvidge  v.  Hyde,  6  Mad.  Ch.  138. 

In  Gaines  v.  Chew,  from  which  we  quote  above,  a  bill  was  filed 
against  the  executors  of  an  estate  and  all  those  who  purchased  from 
them,  and  the  court  held  that  the  demurrer  for  multifariousness  should 
be  overruled,  and  in  delivering  the  opinion  the  court  said: 

<  "The  complainants  have  made  defendants  the  executors  named  In  the  will 
of  1811,  and  all  who  have  come  to  the  possession  of  property,  real  and  per- 
sonal, by  purchase  or  otherwise,  which  belonged  to  Daniel  dark  at  the  time 
of  his  death." 

And  whilst  the  court  in  that  case  used  the  language  we  have  quoted, 
yet  in  further  cc»nmenjting  upon  the  doctrine  it  said : 

"In  general  terms  ^  bill  Is  said  to  be  mnltifarions  which  seeks  to  enforce 
against  different  individuals  demands  which  are  wholly  disconnected.  In 
illustration  of  this  it  is  said  if  an  estate  be  sold  in  lots  to  different  persons, 
the  purchasers  conid  not  join  In  exhibiting  one  bill  against  the  vendor  for  a 
specific  performance." 

This  last  declaration*  is  founded  in  reason,  because  although  it  was 
one  parcel  of  land  in  the  outset,  yet  when  it  was  divided  and  sold  to 
100  F.— 2 
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several  different  purchasers,  there  was  no  such  community  of  interest 
or  connected  right  as  to  authorize  all  of  them  to  be  joined  as  com- 
plainants in  the  same  action.  Each  purchaser's  right  was  entirely  sep- 
arate and  distinct  from  that  of  the  others. 

In  delivering  the  opinion  of  the  Supreme  Court  of  North  Carolina 
in  Bedsole  v.  Monroe,  40  N.  C.  313,  Chief  Justice  Ruffin  said : 

"If  the  grounds  of  the  bill  be  not  entirely  distinct  and  not  whole;  it  they 
arise  out  of  one  and  the  same  transaction  or  series  of  transactions,  farming 
one  course  of  dealing  and  all  tending  to  one  end;  If  one  connected  story  can 
be  told  of  the  whole ;  then  the  objection  (multifariousness)  cannot  apply.** 

In  our  opinion  the  principle  thus  laid  down  is  maintainable  not  only 
on  the  ground  that  the  basis  of  complainant's  bill  is  one  series  of  trans- 
actions connected  and  carried  out  for  the  purpose  of  accomplishing  a 
particular  end,  but  it  is  enforced  on  the  well-established  principle  of 
avoiding  a  multiplicity  of  suits,  so  as  not  to  take,  as  is  so  often  said, 
"two  bites  at  a  cherry,"  but  dispose  of  the  whole  subject  of  controversy 
and  its  incidents  and  corollaries  in  one  action.  Following  in  the  same 
line,  it  is  well  said  in  the  case  of  Fisher  v.  Trust  Company,  reported  in 
138  N.  C.  227,  50  S.  E.  660,  that  "if  the  fountain  is  tainted,  so  likewise 
is  the  water  that  flows  from  it  into  all  the  streams."  The  decision  in 
the  Bedsole  Case  is  in  entire  harmony  with  Mr.  Story  in  his  treatise 
on  Equity  Pleading,  §  271,  wherein  he  says: 

"The  rule  is  that  if  the  grounds  of  the  complainant's  bill  be  not  entirely  dis- 
tinct and  unconnected;  if  they  arise  out  of  one  and  the  same  transaction, 
forming  one  course  of  dealing  and  all  tending  to  one  end;  if  one  connected 
story  can  be  told  of  the  whole — the  objection  of  multifariousness  cannot  be 
sustained/* 

See,  also,  Oliver  et  al.  v.  Piatt,  3  How.  (U.  S.)  333,  11  L.  Ed.  622. 

In  a  leading  North  Carolina  case  (Parish  v.  Sloan,  38  N.  C.  610)', 
the  principle  we  are  considering  is  discussed  in  a  most  forceful  and, 
to  our  minds,  conclusive  manner.  There  the  plaintiflF  filed  a  bill  al- 
leging that  Dixon  Sloan,  one  of  the  defendants,  was  indebted,  and  exe- 
cutions were  issued  against  him,  and  certain  negroes  were  sold,  some 
of  them  being  bought  by  the  defendant  Faison,  and  the  remainder  by 
Daniel  C.  Moore,  and  on  the  same  day  Dixon  Sloan  sold  other  slaves 
to  Faison  upon  the  agreement  that  the  latter  should  convey  the  negroes 
purchased  at  the  sheriff's  sale  to  David  D.  Sloan,  in  trust  for  the  wife 
of  Dixon  Sloan,  during  her  life,  and  after  her  death  to  her  childreii, 
the  other  defendants.  It  was  alleged  that  this  transfer  was  made  in 
fraud  of  creditors,  etc.  It  was  further  alleged  that  John  C.  Moore 
was  security  for  Dixon,  and  held  a  mortgage  from  Sloan  on  several 
negroes  to  secure  him,  and  that  later  Dixon  Sloan  mortgaged  to  John 
C.  Moore  other  negroes  to  secure  another  creditor.  It  is  then  alleged 
that  all  the  debts  secured  by  the  mortgage  were  paid  by  the  sale  of 
some  of  the  negroes  conveyed  to  John  C.  Moore.  The  bill  prayed  that 
the  debts  due  tihe  complainant  be  paid  out  of  the  negroes  mortgaged  to 
John  C.  Moore,  and  if  they  were  not  sufficient,  then  out  of  the  negroes 
conveyed  to  David  D.  Sloan  in  trust  for  Mrs.  Dixon  Sloan  and  her 
children.  There  was  a  demurrer  filed  to  this  bill  upon  the  ground  that 
it  was  multifarious,  in  that  the  slaves  sold  by  Faison,  sheriff,  were  ia 
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ho  way  connected  with  the  mortgage  of  the  slaves  to  Moore.    In  over- 
ruling the  demurrer,  the  Supreme  Court  of  North  Carolina  said : 

"But  when  one  general  right  Is  claimed  by  the  complainant,  though  the  In- 
dividuals made  defendants  have  separate  and  distinct  rights,  yet  they  may  all 
be  charged  In  the  same  bill,  and  a  demurrer  four  that  cause  cannot  be  sus- 
tained-" 

The  same  doctrine  is  laid  down  by  Chancellor  Walworth  in  the  case 
of  Boyd  V.  Hoyt,  5  Paige  (N.  Y.)  65,  and  In  the  case  of  Whaley  v. 
Dawson,  2  Sch.  &  Lef .  370,  it  was  held  that,  in  English  cases,  demur- 
rers, because  the  complainant  demanded  in  his  bill  matters  of  distinct 
nature  against  several  defendants  not  connected  in  interest,  have  been 
overruled  where  there  has  been  a  general  right  in  the  complainant 
covering  the  whole  case,  although  the  rights  of  the  defendants  may 
have  been  distinct;  and  so  it  was  held  in  the  case  of  Dimmock  v. 
Vixby,  20  Pick.  (Mass.)  368,  that  where  one  general  right  is  claimed 
by  the  complainant,  although  the  defendants  may  have  separate  and 
distinct  rights,  the  bill  of  complaint  is  not  multifarious.  The  essential 
unity  of  the  proceeding  in  the  case  before  us  consists  in  the  fact  that 
the  property  of  C.  F.  Palmer,  the  debtor,  is  alone  sought  to  be  ap- 
propriated to  his  own  debt,  and  the  gist  of  the  bill  is  that  the  various 
parties  named  as  defendants  are  the  mere  conduits  used  by  the  defend- 
ant Palmer  to  fraudulently  put  his  property  beyond  thie  reach  of  his 
creditor. 

We  do  not  think  the  bill  should  have  been  dismissed  for  multifari- 
ousness, and  the  decree  sustaining  the  demurrers  on  this  ground  is,  in 
our  opinion,  error.  The  said  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia  is  therefore  reversed,  and 
the  cause  remanded. 

Reversed. 


THE  MTRTIE  M.  ROSS. 

(CIrcoit  Court  of  Appeals,  Sixth  Circuit    March  2,  190&) 

No.  1,720. 

1.  Appeai.  Ann  Bbbor— Assignments  of  Bkbob— ^utfxcienot. 

Under  rule  11  of  the  Circuit  Court  of  Appeals  (150  Fed.  xxvll»  79  C 
C.  A.  xxvil),  requiring  assignments  of  error  to  "set  out.  separately  and 
particularly  each  error  asserted  and  Intended  to  be  urged,"  general  as- 
signments, such  as  that  the  court  erred  in  decreeing  for  the  appellee  or 
in  not  sustaining  a  cross-bill,  are  insufflcient 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  toI.  8»  Appeal  and  Birror, 
i  2997.1 

2.  OoNTBACTs— Action  fob  Co^ipensation—Pebfobmahce. 

Under  a  contract  entered  Into  on  December  Ist,  by  which  libelant  agreed 
to  raise  a  steamer  which  had  been  sunk  in  Lake  ESrle  by  a  gale  a  few 
days  previously,  and  to  complete  the  work  that  fall,  weather  and  los 
permitting,  the  failure  to  so  complete  it  held,  under  the  evidence,  not  dne 
to  any  lack  of  due  diligence  in  prosecuting  it,  but  to  stormy  weather, 
which  delayed  the  work  until  it  was  completely  stopped  by  ice,  and  in- 
jury resulting  to  the  vessel  before  work  could  be  resumed  in  the  spring, 
to  the  action  of  the  elements,  and  not  to  libelant's  negligence,  which  would 
preclude  him  from  recovering  the  contract  prlos  when  the  work  was  coid- 
pleted. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  is  an  appeal  from  a  decree  In  a  salvage  case.  The  Myrtle  M.  Boss, 
a  small  steamer  trading  between  Lake  Erie  and  Detroit  and  St.  Glair 
river  ports,  owned  by  appellant,  laden  with  coal,  was  sunk  during  a 
gale  November  19,  1900,  in  Lake  Erie,  about  a  mile  and  a  half  from  the 
channel  toward  the  Canadian  shore.  The  appellee,  McMorran,  doing  busi- 
ness under  the  name  of  the  "Port  Huron  Wrecking  Company,"  owned  a 
wrecking  steamer,  the  Grol^  at  Port  Hurcm,  together  with  several  pontoons; 
one  Dieffenbach  being  In  general  charge  of  wrecking  operations,  November 
27th  (eight  days  after  the  Ross  was  sunk)  Nowlin,  with  one  Carry,  came  to 
Port  Huron  to  see  McMorran  about  raising  the  boat  McMorran  was  away. 
They  had  an  interview  with  Dieffenbach,  the  result  of  which  was  that  Nowlin 
offered  to  pay  $800  for  raising  the  boat,  while  Dieffenbach  refused  to  take  less 
than  $1,000  without  McMorran*s  approval.  The  next  day  (November  28th), 
on  McMorran's  return,  the  latter  wired  Nowlin's  brother  (who  acted  for 
the  latter  in  receiving  the  telegram):  *'One  thousand  dollars  is  the  lowest** 
November  30th  appellant  replied  by  wire:  "You  can  have  job  raising  Ross. 
Letter  will  follow,"  and  on  the  same  day  wrote  as  follows:  "Telegraphed 
you  this  p.  m.  that  I  would  accept  of  your  offer  in  raising  and  delivering  the 
boat  .Myrtle  M.  Ross  into  port,  either  at  Marine  City  or  Detroit  which  wiU 
let  you  know  later  on  which  place  we  wish  same  delivered  at  Will  send 
man  to  go  with  you  when  ready.  You  to  proceed  to  raise  the  boat  at  once. 
Better  wire  me  as  soon  as  you  are  ready  to  start,  so  I  can  send  man  on.  We 
will  require  you  to  put  three  chains  under  boat  when  raising  her,  as  we  do 
not  wish  to  have  her  strained,  but  I  believe  this  is  the  understanding  with 
you."  December  1st  McMorran  replied,  as  follows:  "I  have  your  favor  of 
the  30th  relative  to  raising  the  Myrtle  M.  Ross.  We  will  attempt  to  raise  and 
deliver  her  at  Marine  City  or  Detroit,  weather  and  Ice  permitting,  but  with 
the  understanding  that  if  the  Ice  is  not  such  that  it  is  safe  to  go  to  Detroit 
that  we  have  the  option  of  taking  her  to  the  nearest  point  of  safety  and 
that  the  money  for  raising  her,  namely,  $1,000,  be  paid  as  soon  as  boat  Is 
raised  and  delivered  at  nearest  point  possible  from  where  she  now  lays.  We 
will  start  putting  chains  under  her  at  once  If  this  is  in  accordance  with  your 
wishes.    Please  let  me  know  at  once.**    No  reply  was*  made  to  this  letter. 

The  wrecking  master,  Dieffenbach,  got  the  wrecking  outfit  ready  December 
1st  and  got  opposite  the  wreck  at  7  or  8  o*<dock  the  following  morning.  The 
wrecking  crew  immediately  made  fast  to  the  spar  and  to  the  boiler  house  of 
the  Ross.  The  latter  had  then  been  sunk  13  days.  She  was  In  about  20  feet 
of  water,  headed  about  north,  sitting  on  an  even  keel,  and  had  settled  in  the 
bottom  about  5  or  6  feet  aft  and  6  feet  forward.  Her  cabins  and  smokestack 
were  gone.  According  to  the  diver's  testimony  the  after  side  of  the  forecastle, 
where  the  bulkhead  was,  was  out,  and  a  plank  was  out  of  the  starboard  quar- 
ter, together  with  the  covering  board.  Part  of  her  stanchions  were  afloat 
The  diver  at  once  went  down  and  began  jetting  a  hole  under  the  wreck.  He 
got  one  hole  through  and  the  chain  pipe  in  place  by  the  evening  of  December 
3d.  The  chain  was  put  through  by  noon  of  the  next  day.  The  forward 
chain  was  through  by  5  p.  m.  on  the  5th.  To  put  the  other  chain  through 
would  require  only  an  hour.  The  wrecking  party  at  once  started  for  Port 
Huron,  reaching  that  place  about  11  p.  m.  The  entire  day  and  nearly  all 
the  night  of  the  6th  was  spent  pumping  out  the  pontoons  and  getting  th^n 
ready  for  service.  The  wrecking  party  left  Port  Huron  with  the  pontoons 
early  in  the  morning  of  the  7th  and  got  to  the  dock  near  the  wreck  on  the 
evening  of  that  day,  too  late  to  go  to  work.  On  the  preceding  day  Nowlin 
sent  one  Brown,  an  experienced  wrecker,  to  act  as  mate  of  the  Groh  during 
wrecking  operations,  with  the  understanding  that  Brown  was  to  measurably 
i^resent  appellant  and  was  to  be  paid  by  the  latter  in  case  McMorran  re- 
fused to  pay  him.  Brown  went  to  Port  Huron,  was  employed  by  McMorran, 
joined  the  wrecking  party  there  and  went  to  the  wreck  with  the  pontoons, 
remaining  until  the  wrecking  operations  were  finished.  On  December  7th, 
the  day  the  wrecking  part}'  reached  the  dodt  with  the  pontoons,  Nowlin  wir- 
ed McMorran:    "Unless  you  receive  other  instructions  from  me,  deliver  Rosa 
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to  Detroit  Wire  progrefis  made."  During  the  8th,  9th,  and  10th  the  weather 
was  too  rongh  to  work.  On  the  11th  the  chains  under  the  Ross  were  picked 
np,  hooked  onto  the  pontoons  and  were  about  ready  for  a  lift  Before  the 
lift  was  completed  a  strong  wind  sprang  up,  making  it  impossible  to  go  on 
with  the  work.  Before  the  wreck  was  left,  the  pontoons  were  sunk  from 
within  10  Inches  to  2  feet  of  thelf  tops.  Three  days  later,  and  as  soon  as  the 
storm  permitted,  the  party  returned  to  the  wreck  and  found  the  pontoons  had 
broken  loose,  one  going  far  away  to  the  eastward  and  the  other  lying  near 
the  wreck,  tipped  over,  hut  not  against  the  wre<A:.  Ice  had  already  begun  to 
form.  It  was  decided  that  It  was  too  late  In  the  season  to  raise  the  boat, 
and  the  pontoons  were  with  difficult  gotten  away  and  into  port  Brown 
made  a  personal  report  to  NowUn  of  the  wrecking  operations.  On  Decem- 
ber 19th  McMorran  wrote  Nowlin  as  follows:  "Referring  to  steamer  Myrtle 
Ross,  would  say  that  owing  to  the  constant  blowing,  the  wind  and  Ice  going, 
we  are  obliged  to  discontinue  operations  on  the  steamer,  and  shall  not  be 
able  to  do  any  more  until'  spring,  unless  weather  should  turn  warm."  No 
reply  to  this  letter  was  made. 

On  June  6th  following,  the  wrecking  party,  after  two  days  "sweeping," 
found  the  wreck.  The  bulwarks,  rail,  deck  frames  and  afterdeck  and  the 
upper  works  generally  Were  gone.  The  stem  was  found  cut  oflf  a  foot  and  a 
half  abore  the  deck  at  the  hawser  pipes,  the  toohor  was  pulled  way  out  on  the 
cbab).  and  the  rudder  was  about  25  or  30  feet  astern,  the  boat  sitting  up 
straight,  sunk  In  the  mud,  10  feet  aft  and  6  feet  forward.  By  June  18th  the 
Ross  was  raised.  In  the  operation  a  hole  was  cut  through  the  deck  and  a 
chain  put  under  the  deck  beam  to  assist  in  pulling  the  boat  out  of  the  mud. 
On  June  18th  McMorran  wrote  Nowlin:  "Are  you  prepared  to  receive  and 
pay  for  delivery  of  the  steamer  Myrtle  Ross?  I  expect  she  wUl  be  at  Marine 
City  today  or  tomorrow."  Nowlin  refused  to  receive  the  boat  or  to  pay  the 
contract  price  for  raising  her,  claiming  that  McMorran  had  not  carried  out 
his  contract,  and  demanded  damages  for  the  alleged  breach.  The  boat  was 
libeled  for  the  contract  price  of  $1,000,  together  with  $800  additional  for  six 
days'  services  of  the  Groh  during  the  time  Nowlin  was  declining  to  receive 
the  Ross.  Pending  the  libel  proceedings,  the  boat  was  sold  to  McMorran  for 
$900.  The  appellant's  answer  to  the  libel  alleged  an  absolute  guaranty  by 
McMorran  to  raise  the  Ross  and  to  deliver  her  In  good  condition  at  Detroit 
or  Marine  City  during  the  fall  of  1900 ;  alleged  that  the  libelant  had  aban- 
d(Nied  work  on  the  steamer  in  December,  when  It  was  possible  by  due  diligence 
to  raise  and  deliver  her  that  fall,  and  admitted  a  refusal  to  pay  the  contract 
price  until  the  damages  were  adjusted.  Appellant  filed  also  a  cross-libel, 
setting  up  the  same  absolute  guaranty  to  raise  and  deliver  the  Ross  during 
the  fall  of  1900  for  the  price  stated,  charging  a  breach  of  that  agreement  the 
unnecessary  abandonment  of  work  in  the  fall,  and  alleging  that  by  reason  of 
defective  appliances  used  and  appellee's  negligence,  including  the  leaving  of 
the  Ross  exi)osed  during  the  winter  to  the  forces  of  wind,  waves,  and  ice, 
the  boat  had  been  practically  ruined,  and  appellant  damaged  to  the  extent 
o^  $6,000. 

The  district  Judge  found  that  no  unconditional  agreement  was  made  by  Mc- 
Morran to  raise  and  deliver  the  boat  that  fall,  but  that  the  contract  was  only 
to  attempt  to  do  so,  weather  and  iqe  permitting;  that  McMorran  began  and 
prosecuted  the  wrecking  operations  with  due  diligence  and  with  care  and 
skill,  and  was  obliged  to  suspend  on  December  11th,  on  account  of  bad  weather 
and  ice;  and  that  the  injuries  to  the  Ross  were  not  occasioned  by  McMor- 
ran's  n^ligence  or  default  Decree  was  entered  In  favor  pf  McMorran  for 
$1,300. 

Upon  this  appeal,  the  errors  assigned  are  these:  (1)  That  the  court  erred 
In  ordering  and  decreeing  the  reoorery  by  libelant  of  the  sum  of  $1,300  and 
/Interest  on  $1,000  from  Juoe  18.  1904.  (2)  That  the  court  erred  in  not  sus- 
taining appellant's  cross-bill.  <8>  That  the  court  erred  in  dismissing  appel- 
lant's cross-bill.  (4)  That  the  court  erred  In  not  awarding  damages  in  favor 
of  the  appellant  and  against  libelant,  on  appellant's  cross-bllL 

J.  H.  Clark,  for  appellanf. 
F.  H.  Canfieitdy  foe  afipeUee;  ' 
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Before  SEVERENS  and  RICHARDS,  Circuit  Judges,  and 
KNAPPEN,  District  Judge. 

KNAPPEN,  District  Judge  (after  stating  the  facts  as  above). 
Rule  11  of  the  Circuit  Court  of  Appeals  (150  Fed.  xxvii,  79  C.  C.  A. 
xxvii)  requires  the  appellant,  in  assigning  the  errors,  to  "set  out  sepa- 
rately and  particularly  each  error  asserted  and  intended  to  be  urged." 
Under  the  repeated  decisions  of  this  court,  and  of  others  of  the  Courts 
of  Appeals  the  assignments  of  errors  presented  are  too  vague  and  in- 
definite to  comply  with  this  rule.  P.  P.  Mast  &  Co.  v.  Superior  Drill 
Co.,  154  Fed.  45,  50,  83  C.  C.  A.  157;  Deering  Harvester  Co.  v. 
Kelly,  103  Fed.  261,  43  C.  C.  A.  225;  McFarland  v.  Golling,  70 
Fed.  23,  22  C.  C.  A.  23;  Smith  v.  Hopkins,  120  Fed.  921,  67  C.  C. 
A.  193;  United  States  v.  Lee  Yen  Tai,  113  Fed.  465,  51  C.  C.  A. 
299 ;  United  States  v.  Ferguson,  78  Fed.  103,  24  C.  C.  A.  1 ;  Grape 
Creek  Coal  Co.  v.  Farmers'  Loan  &  Trust  Co.,  63  Fed.  891,  12  C. 
C.  A.  350;  Doe  v.  Waterloo  Mining  Co.,  70  Fed.  455,  17  C.  C.  A.  190. 
The  rule,  however,  provides  that  "the  court  at  its  option  may  notice 
a  plain  error  not  assigned."  We  have  exercised  this  option,  and  have 
examined  the  record  for  the  purpose  of  determining  whether  appel- 
lant is  entitled  to  relief  under  the  rule. 

1.  What  was  the  contract  between  the  parties?  This  is  purely  a 
question  of  fact,  and  is  so  conceded  by  counsel  for  both  sides.  The  evi- 
dence as  to  what  occurred  at  the  interview  between  Nowlin  and  Dief- 
fenbach,  on  November  27th,  is  conflicting,  the  former  claiming  that 
an  agreement  was  reached  for  the  raising  of  the  boat  that  fall,  leav- 
ing only  the  question  of  whether  McMorran  would  take  less  than 
$1,000,  while  Dieilenbach  claims  that  no  terms  were  agreed  upon. 
The  question  must  largely  be  decided  by  reference  to  the  correspond- 
ence between  and  conduct  of  the  parties,  and  the  practical  construc- 
tion thereby  placed  by  them  respectively  thereon.  Considering  this 
correspondence  and  conduct  of  the  parties,  we  are  satisfied  that  the 
contract  made  by  McMorran  was  not  to  raise  the  boat  in  any  event 
that  fall,  but  to  attempt  to  so  raise  and  deliver  her,  weather  and  ice 
permitting.  Among  the  considerations  which  prompt  us  to  this  con- 
clusion are  these:  The  suggestion  in  Nowlin's  letter  of  November 
30th,  that  McMorran  should  proceed  to  raise  the  boat  at  once,  scarce- 
ly accords  with  the  existence  of  a  guaranty  to  raise  the  boat  at  all 
hazards  during  that  season.  McMorran's  letter  of  December  1st,  in 
which  he.  states  merely  that  he  will  attempt  to  raise  and  deliver  the 
boat,  weather  and  ice  permitting,  is  out  of  harmony  with  an  alleged 
understanding  on  his  part  that  he  has  guaranteed  to  immediately 
raise  and  deliver  the  boat.  A  recognition  of  McMorran's  construction 
of  the  contract  is  further  evidenced  by  the  fact  that  no  protest  was 
made  by  Nowlin  against  the  quitting  of  the  work  on  December  15th, 
even  upon  the  receipt  of  McMorran's  letter  of  December  19th,  stating 
that  no  more  work  could  be  done  that  fall,  and  especially  in  view 
of  the  fact  of  Brown's  report  to  Nowlin  of  the  wrecking  operations. 
We  are  further  impressed  by  the  fact  that  Dieffenbach  had,  at  the  time 
of  his  interview  with  Nowlin,  no  actual  knowledge  of  the  condition 
of  the  wreck  or  of  the  work  to  be  done  upon  it,  and  with  the  im- 
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probability  that,  without  such  knowledge,  and  in  view  of  the  lateness 
-of  the  season  and  the  danger  of  immediate  stoppage  of  the  work  by 
weather  and  ice,  an  experienced  wrecker  would  have  been  so  apparent- 
ly imprudent  as  to  enter  into  a  guaranty  to  raise  the  boat  in  any  event. 
It  is  sufficient  to  say,  without  further  detail  of  reasons  prompting  the 
<:onclusion,  that,  in  our  opinion,  the  district  judge  rightly  construed 
the  contract  between  the  parties, 

2.  Was  the  failure  to  raise  the  boat  during  the  fall  due  to  a  lack  of 
-diligence  in  the  wrecker?  It  was  certainly  the  wrecker's  duty  to  ex- 
ercise reasonable  diligence  toward  effecting  the  raising  of  the  boat. 
What  is  reasonable  diligence  must  be  measured  by  the  attending  cir- 
cumstances, taking  into  account  the  lateness  of  the  season  and  the 
liability  to  interruption  by  storm  and  ice.  In  this  case  a  higher  de- 
gree of  diligence  was  required  than  would  have  been  necessary  ear- 
lier in  the  season.  The  only  respects  in  which  it  can  seriously  be 
suggested  that  the  wrecker  failed  in  his  duty  of  diligence  is  in  not 
employing  two  divers  for  work  at  the  same  time,  in  not  carrying  on 
the  work  of  putting  chains  under  the  wreck  during  the  night  as  well 
as  day,  and  in  not  having  the  pontoons  available,  so  as  to  avoid  in- 
terruption of  the  work  by  going  after  them.  Upon  the  question  of 
the  reasonable  requirement  of  two  divers  and  of  a  double  equipment 
for  day  and  night  work,  the  testimony  of  those  experienced  in  the 
business  is  conflicting.  On  the  part  of  the  appellant  several  witnesses 
testified  that  in  their  judgment,  at  that  season  of  the  year  and  under 
the  circumstances  shown,  two  divers  should  have  been  used  at  the 
same  time  and  the  work  carried  on  both  night  and  day.  On  the  con- 
trary, an  equal  number  of  witnesses  (aside  from  Dieffenbach)  and 
of  apparently  equal  competency,  testified  that  under  the  circumstances 
shown,  and  during  the  work  of  putting  the  chains  under  the  boat, 
preparatory  to  lifting,  it  would  have  been  unusual  and  extraordinary 
to  work  two  divers  at  once  and  to  work  nights ;  the  drift  of  some  of 
this  testimony  beinp^  that  two  divers  could  not  well  work  to  advantage 
together,  and  that  jetting  could  not  well  be  carried  on  at  night;  some 
of  the  witnesses  drawing  a  distinction  in  those  regards  between  wreck- 
ing by  means  of  lightering  or  patching  and  deep-water  wrecking  by 
pontoons,  such  as  employed  Here.  Upon  the  whole,  we  are  the  more 
impressed  with  the  contention  of  the  appellee,  and  are  inclined  to  the 
view  that  there  was  not  such  apparent  exigency  as  to  require  what 
would  apparently  have  been  an  unusual  degree  of  e:q)^dition.  Several 
considerations,  apart  from  the  direct  testimony  of  the  experts,  fortify 
us  in  this  view :  It  was  greatly  to  the  interest  of  the  appellee  to  finish 
the  work  as  speedily  as  practicable.  On  December  1st,  immediately 
upon  the  acceptance  of  McMorran's  terms,  the  latter  started  promptly 
for  the  wreck,  without  waiting  for  reply  to  his  communication,  and 
there  is  no  room  for  complaint  that  time  was  lost  by  failing  to  work 
nights,  except  during  the  work  of  putting  the  chains  under  the  boat. 
The  testimony  does  not  satisfy  us,  either  through  the  amount  of  com- 
pensation provided  or  otherwise,  that  the  parties  contemplated  the  un- 
usual night  work  by  divers. 

As  to  the  pontoons:  Manifestly,  had  Dieffenbach  taken  the  pon- 
toons with. him  when  he  f^rst  went  to  the  wreck,  the  work  of  getting 
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the  chains  under  the  Ross  would  have  been  delayed  by  practically  the 
time  required  to  pump  out  the  pontoons,  and  by  the  additional  time 
that  would  be  required  in  getting  to  the  wreck  with  them,  as  the 
Groh  or  some  other  boat  was  evidently  needed  for  pumping  out  the 
pontoons,  and  the  small  distance  between  Port  Huron  and  the  wreck 
required  but  little  time  for  traveling,  and  this  was  done  nights.  The 
preparation  of  the  pontoons  required  an  entire  day  and  the  greater 
part  of  the  following  night.  There  is,  moreover,  apparently  some 
force  in  the  suggestion  that  it  could  not  be  surely  known  until  the 
wreck  was  examined  whether  the  pontoons  could  certainly  be  used, 
although  their  use  was  contemplated;  and  the  work  at  the  wreck 
would  apparently  have  been  hampered  to  some  extent  by  the  neces- 
sity of  caring  for  the  pontoons  while  awaiting  their  use.  Unless, 
therefore,  the  circumstances  were  such  as  to  have  made  it  incumbent 
on  the  appellee  to  provide  an  additional  tug  and  crew  for  preparing 
and  taking  charge  of  the  pontoons,  it  would  not  appear  that  appellee 
unnecessarily  delayed  the  raising  of  the  Ross  by  going  back  after  the 
pontoons.  We  are  not  satisfied  that  the  exigencies  were  such  as  to 
require  such  additional  tug  and  crew,  or  that  such  course  was  con- 
templated by  either  party.  We  are  not  convinced  that  the  District 
Judge  erred  in  his  conclusion  that  the  appellee  had .  prosecuted  the 
work  with  due  diligence. 

3.  Is  the  appellee  responsible  for  the  injuries  suffered  by  the  Ross 
after  wrecking  operations  were  begun?  It  follows  from  the  conclu- 
sion that  lack  of  diligence  in  the  work  of  wrecking  is  not  satisfactorily 
shown,  that  appellee  should  not  be  held  responsible  for  injuries  by 
the  elements,  as  ice  and  sea,  or  from  passing  boats.  Appellant  con- 
tends, however,  that  substantial  injuries  were  occasioned  by  the  ac- 
tion of  the  pontoons  during  the  storm  which  raged  from  December 
8th  to  10th,  while  the  pontoons  lay  near  the  wreck.  The  wrecking 
work  having  been  under  prosecution  in  good  faith,  the  burden  is  on 
appellant  to  show  negligence,  and  the  judgment  of  the  wrecker  should 
not  be  weighed  with  scrupulous  nicety.  Gilman  v.  The  Tyler,  3 
Woods,  111,  113,  Fed.  Cas.  No.  5,446.  While  there  is  evidence  tend- 
ing to  show  that  the  pontoons  were  left  where  they  might,  through 
the  action  of  the  storm,  strike  the  wreck,  and  that  substantial  injuries 
were  caused  by  such  action  rather  than  by  the  heavy  ice  or  by  passing 
boats,  we  are  strongly  impressed  with  the  testimony  to  the  contrary, 
especially  that  of  the  diver,  whose  means  of  observation  were  better 
than  those  of  any  other  witness.  His  testimony  related  to  the  con- 
dition of  the  Ross  not  only  before  the  wrecking  operations  were  begun 
(before  detailed)  and  again  following  the  storm  of  December  8th  to 
10th,  but  also  at  the  time  the  wreck  was  raised  in  June.  His  testi- 
mony is  explicit  that  the  situation  of  the  pontoons  was  such  that  they 
could  not  have  struck  the  Ross  in  such  way  as  to  cause  the  damage 
appearing  in  the  spring.  He  fortifies  this  statement  by  testimony  that 
after  the  December  storm  he  went;  down  and  made  the  lifting  chain 
fast  to  the  wreck,  so  he  could  find  it  on  his  return ;  that  at  that  time 
the  wreck  was  in  substantially  the  same  condition  as  when  it  was  first 
examined ;  that  the  only  damage  done  by  the  wrecking  operations  was 
the  breaking  off  of  the  spar.  ^    It  is  not   without  significance  that 
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Brown,  who,  as  before  said,  in  a  measure  represented  Nowlin  in  the 
wrecking  operations  and  who  had  had  two  years'  wrecking  experi- 
ence, although  produced  as  a  witness  for  appellant,  gave  no  testimony 
as  to  the  causing  of  any  damage  by  the  pontoons. 

On  the  whole,  we  are  unable  to  see  that  the  District  Judge  has 
erred  in  his  conclusion  that  the  appellant  has  failed  to  sustain  the  bur- 
den of  proof  that  the  injuries  in  question  were  due  to  the  negligence 
of  the  wrecker. 

The  decree  appealed  from  is  affirmed. 

NOTE.— The  following  Is  the  (pinion  of  Swan,  District  Judge,  In  the  Dis- 
trict Court : 

SWAN,  District  Judge.  The  libel  In  this  case  was  filed  to  recover  com- 
pensatlou  for  the  services  of  libelant's  wrecking  outfit  In  raising  the  steamer 
Myrtle  M.  Ross  which  was,  in  the  latter  part  of  November,  1900,  while  cross- 
ing Lake  St.  Clair,  laden  with  a  cargo  of  coal,  swamped  and  sunk.  The 
claim  of  the  libelant  is  for  $1,300,  with  Interest.  A  cross-libel  was  filed  by 
the  owner  of  the  Myrtle  M.  Ross,  who  alleges  that  he  made  a  contract  with 
McMorran  to  raise  the  steamer  for  the  sum  of  $1,000  for  which  jJc^R>rran 
was  to  deliver  her  In  good  condition  at  Marine  City  or  Detroit  during  the 
fall  or  winter  of  1900,  and  for  such  services  libelant  agreed  to  pay  $1,000 ; 
that  the  contract  was  partly  oral  and  partly  In  writing.  The  proofs  show 
that  on  the  27th  of  November,  1900,  Nowlin  and  one  Capt.  Carry  went  to 
Port  Huron  for  the  purpose  of  getting  the  necessary  aid  to  raise  the  boat. 
Libelant  McMorran  was  not  at  home,  but  some  negotiations  were  had  be- 
tween Nowlin  and  one  Dieffenbach,  who  was  the  manager  or  wreck  master 
of  the  wrecking  outfit.  Dieffenbach  refused  to  make  a  price  to  Nowlin  for 
the  services  contemplated.  Nowlin  offered  to  pay  $800  for  the  work,  but 
Dieffenbach  would  not  close  a  contract  at  that  figure  without  submitting 
the  matter  to  McMorran.  Nowlin  and  his  companion  left  Port  Huron  with- 
out seeing  McMorran,  but  It  was  arranged  with  Dieffenbach  that  he  or  Mc- 
Morran would  wire  Allen  L.  Nowlin,  the  brother  of  respondent  and  cross- 
libelant,  at  Detroit,  the  next  day,  the  lowest  price  for  which  McMorran 
would  raise  the  boat.  The  following  day  Allen  L.  Nowlin  received  from  Mc- 
Morran a  telegram  addressed  to  himself  at  Detroit  which  reads,  viz.:  ''One 
thousand  dollars  Is, the  least.*'  November  30th,  two  days  after  the  tele- 
gram was  sent,  Allen  L.  Nowlin  wired  the  Port  Huron  Wrecking  Company, 
which  represented  McMorran,  **Tou  can  have  the  Job  raising  Ross;  letter 
wUl  follow."  The  letter  of  A.  L.  Nowlin  mentioned  in  the  telegram  Is  dated 
Clarence,  Mich.,  November  30,  1900,  and  reads  as  follows: 

-Port  Huron  Wrecking  Co., 

''Gentlemen:  Telegraphed  you  this  p.  m.  that  I  would  accept  your  offer 
in  raising  and  delivering  boat  Myrtle  M.  Ross  into  port  either  Marine  City 
or  Detroit,  will  let  you  know  later  on  which  place  I  wish  same  delivered  at. 
Will  send  a  man  to  go  with  you  when  you  are  ready;  you  to  proceed  to 
raise  boat  at  once.  Better  wire  me  as  soon  as  you  are  ready  to  start  so  I 
can  send  man  on.  We  will  require  you  to  put  three  chains  under  boat  when 
raising  her  as  we  do  not  wish  to  have  her  strained,  and  I  believe  this  is  the 
understanding  with  you. 

"Tours  truly,  A.  L.  Nowlin." 

This  correspondence  Is  claimed  to  constitute  the  contract  between  the 
parties  for  raising  the  boat,  or,  as  It  Is  put  In  the  brief  of  counsel  for  the 
Myrtle  M.  Ross — that  Is,  the  verbal  agreement  made  by  Arthur  W.  Nowlin 
and  Mr.  Dieffenbach  in  the  presence  of  Capt.  Carry;  together  with  the  tele- 
gram of  the  Port  Huron  Wrecking  Company  dated  November  28,  1900;  re- 
spondent's telegram  of  November  30,  1900,  and  the  letter  of  even  date  there- 
in mentioned.  The  theory  of  this  contention  Is  mainly  that  the  Port  Huron 
Wrecking  Company's  telegram  in  connection  with  Nowlln's  negotiations  with 
IHeffenbach  completed  the  contract,  Nowlin  returned  to  Detroit  where  he 
found  a  letter  from  McMorran  bearing  date  December  1,  1900,  as  follows: 
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"Allen  Tm  Nowlln,  Detroit,  MlchlgBn. 

"Dear  Sir:  We  Lave  your  favor  of  tbe  30th  relative  to  the  raising  of  tt%^ 
Myrtie  Ross.  We  will  attempt  to  raise  and  deliver  her  at  Marine  City  or 
Detroit,  weather  and  ice  permitting,  but  with  the  understanding  that  if  the 
ice  is  not  such  that  it  is  safe  to  go  to  Detroit  that  we  may  have  the  op- 
tion of  taking  her  to  the  nearest  point  of  safety  and  that  the  money  for 
raising  her,  viz.,  $1,000,  to  be  paid  as  soon  as  the  boat  is  raised  and  de- 
livered at  the  nearest  point  possible  from  where  she  now  lies.  We  will  start 
getting  chains  under  her  at  once  in  accordance  with  your  wishes.  Please  let 
me  know  at  once. 

"Yours  truly,  Henry  McMorran. 

Nowlln  testifies  that  he  did  not  receive  this  letter  until  some  time  after  he 
had  accepted  Mr.  McMorran's  offer  of  $1,000  owing  to  the  fact  that  he  was^ 
out  of  the  city.  The  proofs  do  not  show  that  McMorran  made  any  offer  as 
respondent  claims.  On  the  contrary  the  letters  and  telegrams  prove  that 
libelant  on  November  28th  wired  as  Dleffenbach  had  promised,  that  $1,000' 
would  be  the  lowest  price  for  which  he  would  contract.  After  the  receipt 
of  NowIin*s  telegram  of  November  30th  quoted  above,  and  calling  his  at- 
tention to  a  letter  which  would  follow,  McMorran  neither  wired  nor  wrote 
Nowlij  any  communication  except  that  of  December  1,  1900.  And  while 
Nowlm's  telegram  of  November  30th  says  "you  can  have  the  job,"  etc.,  and 
the  letter  of  that  date,  which  last  could  not  have  reached  McMorran  until 
the  Ist  day  of  December,  1900,  until  he,  McMorran,  wrote  the  letter  of  Decem- 
ber Ist  which  is  his  final  and  definite  action  upon  the  telegram  and  letter  of 
Nowlln  just  mentioned,  McMorran's  letter  of  December  1st  is  therefore  the 
answer  to  Nowlin's  telegram  and  letter  of  November  30th.  He  does  not  con- 
tract to  raise  the  Ross,  but  limits  his  engagement  to  "an  attempt,"  condi- 
tioned on  weather  and  ice  permitting;  the  payment  upon  performance  of  the 
price  to  be  paid,  and  the  right  to  deliver  the  Ross  at  the  nearest  safe  port 
if  ice  prevented  taking  wreck  to  Detroit  The  letter  closes:  "Please  let 
me  know  at  once.*'  Nowlln  made  no  answer  to  this  letter  or  its  closing 
request  Nowlln  .states  that  he  did  not  receive  it  until  some  days  after 
it  was  mailed.  The  fact  remains  that  he  received  it,  and  never  dissented 
from  or  objected  to  the  terms  it  specified  as  the  conditions  on  which  libelant 
would  undertake  the  work,  nor  yet  to  the  squallfication  of  libelant's  under- 
taking contained  In  the  words,  **we  will  attempt  to  raise  and  deliver  her  at," 
etc.  In  short  NowUn's  letter  of  November  30th  subjoined  to  his  telegram  of 
that  date  contains  certain  conditions  qualifying  the  telegram.  Libelant  an- 
swered these  with  his  letter  of  December  1st  stating  the  terms  on  which  he 
would  attempt  the  work,  etc.,  and  requested  an  answer.  Nowlln  failed  to 
answer  although  he  knew  that  libelant  had  commenced  work  on  the  wreck. 
Nowlln  therefore  is  estopped  to  deny  that  libelant's  undertaking  was  neither 
absolute  nor  to  be  performed  In  any  given  number  of  days  and  that  libelant 
was  working  under  the  terms  of  his  letter  of  December  1st  McMorran  sent 
his  wrecking  outfit  to  the  Ross  at  once  on  December  let,  and,  after  working 
there  many  days,  cold  weather  and  the  wind  prevented  a  continuance  of  the 
wrecking  operations,  and  the  effort  to  raise  the  steamer  that  fall  was  sus- 
pended until  spring,  when  tbe  vessel  was  raised  in  the  month  of  June. 

It  is  the  claim  of  the  cross-llbelant  that  in  the  performance  of  the  work  In- 
the  spring  the  steamer  was  greatly  injured  (although  he  does  not  abandon  his- 
claim  that  the  work  was  done  under  the  contract  alleged  to  have  been  creat- 
ed by  the  correspondence),  and  damages  are  claimed  to  the  amount  of  $6,000' 
for  the  total  loss  of  the  vessel  inasmuch  as  she  was  so  injured  that  she  had 
to  be  practically  rebuilt.  It  is  also  charged  that  injuries  were  occasioned  by 
the  manner  in  which  the  work  of  the  wreckers  was  done  in  raising  the  Ross.. 
Another  charge  is  that  the  work  was  not  prosecuted  with  diligence,  and  that 
it  should  have  been  done  in  four  or  five  days,  and  that  it  could  have  been  done 
in  that  time  if  a  larger  equipment  had  been  provided  and  the  pontoons  had 
been  brought  to  the  work  at  the  time  the  preparatory  work  was  done  upon 
the  steamer  to  put  her  in  readiness  for  use  of  the  pontoons.  These  complaints 
have  been  the  subject  of  a  large  amount  of  testimony  which  is  conflicting  and< 
irreconcilable. 
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The  claim  of  the  libelant  Included  not  only  the  $1,000  which  McMcnrran 
agreed  to  accept  and  which  was  to  be  paid,  as  he  states  In  his  letter  of  Decem- 
ber Ist,  as  soon  as  the  boat  was  raised  and  delivered,  but  also  for  six  days' 
delay  on  the  part  of  NowUn  in  not  meeting  his  payment,  and  detaining  the 
steamer  by  refusing  to  accept  delivery  of  the  vefisel  and  otherwise,  whereby 
libelant  lost  the  use  of  the  wrecking  steamer  Mary  Groh  which  was  used  in 
raising  the  Myrtle  M.  Ross,  the  services  of  which  were  worth  $50  per  day. 
Many  criticisms  are  made  by  Nowlin  upon  the  manner  in  which  the  work  was 
done,  including  damages  to  the  boat  in  the  work  of  raising  which  are  not  sus- 
tained by  the  testimony.  After  the  suspension  of  the  work,  December  19th, 
for  the  winter,  because  of  the  weather  conditions  which  prevented  its  continu- 
ance, the  steamer  Myrtle  M.  Ross  lay  sunk  all  winter.  The  evidence  pre* 
ponder  a  tes  that  the  damage  she  received  was  caused  by  the  ice  during  the 
winter ;  that  it  was  impossible  to  continue  the  work,  and  that  libelant  was  not 
in  fault  for  postponing  it.  Another  charge  is  that  libelant  was  guilty  of 
negligence  which  prevented  the  rising  of  the  Ross  before  the  close  of  naviga- 
tion because  the  pontoons  were  not  brought  down  to  the  wreck  wh^  the  steam- 
er first  came,  whereby  she  was  compelled  to  return  and  lost  a  day's  work  and 
was  not  able  to  complete  the  work  before  winter  set  in.  The  testimony  as 
to  whether  conditions  from  and  after  December  I9th  shows  that  the  velocity 
of  the  wind  and  the  low  temperature  were  such  as  to  prevent  further  opera- 
tions. The  wrecking  steamer  was  in  charge  of  libelant's  employ^,  a  compe- 
tent master,  and  its  conduct  was  committed  to  his  judgment  There  is  no  evi- 
dence Impugning  the  wreck  master's  competency.  Indeed,  one  of  the  cross- 
libel  ant's  witnesses  testifies  that  whether  the  pontoons  should  have  been 
brought  down  earlier  was  a  matter  upon  which  judgments  might  differ.  The 
fact  that  others  would  have  brought  the  pontoons  to  the  wreck  when  the  work 
was  b^un  does  not  condemn  the  master's  judgment  The  Star  of  Hope,  9 
Wall.  230. 

-  A  further  charge  is  that  the  failure  to  raises  before  the  weather  and  ice 
conditions  made  it  impossible,. was  in  part  caused  by  failure  to  work  nights  in 
raising  the  wreck,  and  doing  the  work  for  which  diveip  were  required  for  that 
purpose.  This  ground  is  negatived,  I  think,  by  a  preponderance  of  testimony, 
that  the  night  work  required  could  not  be  satisfactorily  done,  and  no  fault  can 
be  imputed  to  libelant  for  not  prosecuting  the  work  at  night  although  the  sea- 
son was  late.  The  contract  did  not  call  for  it  either  expressly  or  by  Impli- 
cation; nor  did  the  negotiations  had  with  Dleffenbacli  at  Port  Huron  accord- 
ing to  his  own  testimony  require  It.  There  are  other  charges  less  Important 
which  are  set  forth  in  the  cross-libel,  but  these  are  not  sustained  by  a  pre- 
ponderance of  testimony. 

The  libelant  is  entitled  to  a  decree  for  the  amount  claimed  in  his  libel,  name- 
ly, $1,300,  $1,000  whereof  was  specified  as  the  compensation  which  he  was  to 
have  received  upon  delivery  of  the  wreck  at  the  desijoiated  place,  and  $300  for 
the  detention  of  his  wrecking  steamer  from  June  ISth  to  June  24th,  Inclusive. 

The  cross-libel  must  be  dismissed  with  costs.  The  libelant  is  also  entitled 
to  interest  on  the  $1,000,  and  to  costs.  This  compensation  is  based  upon  the 
agreement  of  the  parties  evidenced  by  McMorran's  letter  of  December  1, 
1900,  which  is  the  measure  of  his  right  to  recovery  for  the  wrecking  opera- 
tions and  for  the  detention  of  the  wrecking  steams  by  Nowlln's  refusal  to 
accept  the  Ross  in  the  following  Jima 


WESTERN  LUMBER  CO.  v.  WILLIS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  %  1908.) 
No.  1,466. 

OoNTBACTS— Interpretation— Relation  of  Parties. 

In  the  Interpretation  of  a  contract,  the  court  may  consider  the  relation 
of  the  parties,  tlieir  connection  with  the  subject-matter  of  the  contract, 
and  the  circumstances  nnder  which  it  was  mnde,  and  determine  the  In- 
tention from  the  entire  agreement. 

[Ed.  Note.— For  cases  in  pumt,  see  Cent.  Dig.  vol.  11.  Contracts,  {  752.] 
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Z,  Same— IiiPOBsiBiUTT  or  Pebfobmancb. 

Plaintiff  agreed  to  point  out  public  lands  to  defendant's  timber  In- 
spector who  would  estimate  the  timber,  whereupon  defendant  would  ac- 
quire it  from  the  goyernment  by  selecting  tlie  same  in  lieu  of  forest 
reservation  lands  after  acquiring  the  right  to  make  such  selection  by 
purchase  from  persons  holding  forest  reserre  lands  ae  authorized  by  Act 
Ck)ng.  June  4.  1897,  c.  2,  80  Stat  36,-  and  would  pay  plaintiff  $1  per  1,000 
feet  of  timber  on  land  so  pointed  out,  examined,  and  estimated,  less  the 
cost  of  purchasing  the  reservation  scrip  necessary  to  acquire  such  lands. 
Held  that,  as  such  act  constituted  a  standing  offer  by  the  govemm^it  to 
exchange  any  of  its  lands  vacant  and  open  to  settlement  for  a  liUe  quan- 
tity of  similar  land  within  a  forest  reservation,  such  contract  was  not  ob- 
Jectionable  as  impossible  of  performance;  the  only  lands  which  defend- 
ant could  acquire  by  exchange  under  such  act  being  lands  vacant  and 
open  to  settleinent,  the  title  of  any  of  which  defendant  could  acquire  by 
the  exchange  of  title  to  forest  reserve  lands. 

3.  Samb—Iixegalitt— Public  Policy. 

A  contract  by  which  plaintiff  agreed  to  point  out  timber  lands  belonging 
to  the  United  States,  subject  to  exchange  for  reservation  lands  and 
which  defendant  agreed  to  procure  by  purchasing  the  title  to  reservation 
lands  and  exchange  the  same  for  the  lands  pointed  out,  was  not  illegal 
as  against  public  policy  because  the  right  of  exchange  created  by  'Act 
Cong.  June  4,  1897,  c.  2,  30  Stat.  36,  was  not  assignable ;  no  assignments 
being  contemplated  by  such  contract 

4.  Fbauds,  Statute  '  of— *'C5ontbacts  fob  Bbokeb's  Sebvioes.'* 

A  contract  for  plaintiff's  services  in  the  discovery  and  pointing  out  of 
public  timber  lands  to  defendant's  timber  inspector,  who  was  to  estimate 
the  timber  on  such  lands,  and  procure  title  thereto  in  defendant  by  ex- 
changing forest  reserve  lands  therefor,  and  pay  plaintiff  a  certain  sum 
per  1,000  feet  of  timber  on  the  land,  less  the  cost  of  reservation  scrip 
necessary  to  acquire  the  lands,  was  not  a  contract  for  brokers*  services 
In  purchasing  land  within  the  Montana  Code,  requiring  contracts  for 
broker's  services  to  be  In  writing. 

5.  Master  and  Servant— Action  fob  Compensation.- 

Where  a  complaint  for  timber  cruiser's  services  alleged  that  plaintiff 
was  to  be  paid  on  certain  terms  for  all  land  that  he  should  discover  and 
point  out  to  defendant's  timber  inspector,  which  land  was  to  be  acquired 
by  defendant  in  lieu  of  forest  reserve  lands  under  Act  Cong.  June  4,  1897, 
c.  2,  30  Stat  36.  and  Act  June  6,  1900,  c.  791,  31  Stat.  614,  which  limited 
the  land  subject  to  such  exchange  to  vacant  nonmineral  lands  open  to  set- 
tlement, plaintilTs  testimony  that  the  lands  included  were  those  open  to 
entry  excluding  unsurveyed  lands,  mineral  lands,  Northern  Pacific  Rail- 
road lands,  lands  appropriated  or  selected  by  others,  lands  not  subject 
to  entry  under  the  timber  and  stone  act,  and  lands  not  patented  to  the 
defendant,  did  not  create  a  variance  between  the  complaint  and  the 
proof. 

6.  Same. 

Where  plaintiff  contracted  to  point  out  public  timber  lands  to  defend- 
ant's timber  inspector  who  was  to  estimate  the  timber  thereon  and  pay 
plaintiff  $1  per  1,000,  less  the  cost  of  reservation  scrip  necessary  to  be 
purchased  in  order  to  obtain  the  lands  pointed  out  by  exchange,  the  con- 
tract excluded  lands  not  accessible  or  not  sufficiently  timbered  to  justify 
their  exchange,  and  hence  there  was  no  variance  between  the  contract 
pleaded  anj|plaintiff's  testimony  that  lands  that  were  not  estimated  by  de- 
fendant's tfniber  inspector,  and  which  were  not  accessible  or  not  sufficient- 
ly timbered  to  justify  their  purchase,  were  to  be  excluded. 

7.  Same— Question  fob  Jury— Presumptions. 

In  an  action  for  breach  of  a  timber  cruiser's  contract  only  covering  lands 
sufficiently  timbered  to  justify  exchange  for  reservation  lands,  whether 
certain  tracts  were  In  fact  excluded  for  failure  to  contain  a  sufficient 
quantity  of  tinjber  was  for  the  jurj',  and  It  would  be  presumed,  when  the 
Jury  determined  that  a  tract  was  excluded,  it  also  excluded  the  testimony 
relating  to  the  timber  thereon. 
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8.  Sams— Oontbaoiv-Bbbaoh  bt  Dbtbrdakt. 

Where  a  timber  crnlser's  contract  provided  that  defendant  shonld  pay 
$1  per  1,000  for  timber  on  land  pointed  out  by  plaintiff  which  defendant 
would  acquire  by  exchange  for  reservation  scrip,  lecB  the  cost  of  pur* 
chasing  the  scrip,  etc.,  plaintiff  was  entitled  to  recover  for  lands  pointed 
out  which  were  subsequently  iMitented  to  another  because  of  defendant's 
failure  to  obtain  title  from  the  United  States  by  reason  of  its  delay  and 
without  fault  on  plaintiff's  part 

9.  Sake— EvipENCB. 

Where  a  timber  cruiser's  contract  required  him  to  point  out  public  tim- 
ber lands,  subject  to  entry  to  defendant's  timber  Inspector,  whereupon 
such  inspector  would  estimate  the  timber  on  the  lands  according  to  which 
estimate  plaintiff  was  to  receive  payment,  and  such  inspector,  though  a 
witness,  testlHed  that  he  had  lost  his  fi^d  book,  and  had  no  estimates 
made  by  him  In  1900  which  had  been  sent  to  defendants  agent  who  testi- 
fied that  he  did  not  know  what  had  become  of  them,  plaintiff  was  entitled 
to  prove  by  another  estimator  who  estimated  the  timber  on  the  land  in 
that  year  for  another  that  the  land  averaged  400,000  feet  to  each  40-acre 
tract 

In  Error  to  the  Circuit  Court  of  the  ynited  States  for  the  District 
of  Montana. 

John  M.  Evans,  W.  M.  Bickford,  George  F.  Shelton,  and  Charles 
A.  Ruggles,  for  plaintiff  in  error. 

Elmer  E-  Hershey,  Thomas  C.  Marshall,  and  Henry  C.  Stiff,  for 
defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  This  was  an  action  at  law  by  the  de- 
fendant in  error  (plaintiff  below)  to  recover  from  the  plaintiff  in  er- 
ror 'defendant  below)  money  alleged  to  be  due  upon  a  contract.  The 
contract  set  forth  in  the  complaint  is  as  follows : 

"That  on  the  1st  day  of  January,  1900,  the  said  defendant  made  and  en- 
tered into  a  contract  with  the  said  plaintiff,  whereby  the  said  defendant  agreed 
with  the  said  plaintiff  that  all  lands  that  he  would  discover  and  point  out 
to  one  G.  W.  Sparks,  a  timber  inspector  in  the  employ  of  said  defendant,  t!bat 
the  said  defendant  would  have  the  said  Sparks  estimate  the  said  timber  on 
snch  lands,  and  that  all  lands  so  discovered  and  pointed  out  and  indicated  to 
the  said  Sparks,  timber  inspector  of  the  defendant,  aforesaid,  the  said  de- 
fendant would  acquire  and  purchase  said  land  from  the  government  of  the 
United  States,  by  selecting  the  same  in  lieu  of  forest  reservation  lands,  the 
right  to  make  which  selections  the  said  defendant  would  acquire  by  purchase 
from  divers  and  sundry  persons  of  forest  reserve  lands,  said  location  or  selec- 
tion being  under  the  act  of  June  4,^1897,  commonly  known  and  what  is 
called  forest  reservation  scrip,  and  that  the  said  defendant  would  pay  to  the 
said  plaintiff  one  ($1.00)  dollar  per  thousand  feet  for  every  thousand  feet  of 
timber  on  lands  so  pointed  out,  examined  and  estimated  by  the  said  Sparks, 
less  the  cost  of  purchasing  the  scrip  necessary  to  select,  locate  and  acquire 
said  lands." 

The  breach  of  the  contract,  as  charged  in  the  complaint,  is  as  fol- 
lows: 

"That,  pursuant  to  said  contract,  this  plaintiff  began  work  for  the  said 
defendant  in  January,  1900,  and  in  and  about  the  performance  of  the  con* 
tract  as  agreed  to  be  done  and  performed  by  him,  and  in  pursuance  thereof 
discovered,  pointed  out,  and  indicated  to  the  said  Sparks  lands  meeting  all  the 
requirements  of  the  said  contract,  and  the  same  were  inspected  and  estimated 
by  the  said  Sparks  and  the  timber  found  to  be  standing  thereon  amounted  to 
seventy-three  million  Ave  hundred  tbouBand  (73,600,000)  feet,  which  at  ona 
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($1.00)  dollar  per  1»000  feet,  wonld  amount  to  seyent^-three  thousand  five 
hundred  ($73,500)  dollars;  that  the  cost  of  scrip  so-called,  or,  In  fact,  for^t 
reservation  lands,  necessary  to  be  relinquished  to  acquire  the  above  timber 
lands  at  the  time  was  and  is  forty-four  thousand  one  hundred  ($44,100)  dol- 
lars, leaving  a  net  balance  due  to  the  said  plaintiff  on  account  thereof  of  the 
sum  of  twenty-nine  thousand  four  hundred  ($29,400)  dollars." 

The  defendant  in  its  amended  answer  denied  the  existence  of  any 
contract  between  the  plaintiff  and  the  defendant  as  set  forth  in  the 
complaint;  denied  that  the  plaintiff  had  done  or  performed  any  work 
under  any  such  contract  for  the  defendant,  or  that  there  was  any 
amount  due  or  owing  from  the  defendant  to  the  complainant  as  al- 
leged in  the  complaint.  The  statute  of  limitations  was  also  pleaded 
as  a  separate  defense.  In  the  reply  the  plaintiff  denied  the  affirma- 
tive allegations  of  the  amended  answer. 

The  case  was  tried  by  the  court  with  a  jury  and  resulted  in  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $3,650.  The  case  is  here  upon 
writ  of  error. 

Before  the  introduction  of  testimony,  counsel  for  the  defendant 
objected  to  the  introduction  of  evidence  upon  the  ground  that  the 
complaint  did  not  state  a  cause  of  action  against  the  defendant.  The 
objection  was  overruled,  and  the  ruling  of  the  court  is  assigned  as 
error.  It  is  contended  that  the  contract  alleged  in  the  complaint  was 
upon  its  face  impossible  of  performance,  and  therefore  void,  for  the 
reason  that  the  consideration  of  the  contract  was  to  be  determined 
exclusively  upon  the  basis  of  the  purchase  by  the  defendant  from  the 
government  of  the  United  States  of  all  lands  pointed  out  by  the  plain- 
tiff, and  that,  as  the  defendant  could  not  compel  the  United  States 
to  sell  all  of  the  lands  pointed  out  by  the  plaintiff,  the  contract  was 
impossible  of  execution.  In  the  interpretation  of  a  contract,  the  court 
may  consider  the  relations  of  the  parties,  their  connection  with  the 
subject-matter  of  the  contract,  and  the  circumstances  under  which 
it  was  made.  Rock  Island  Ry.  Co.  v.  Rio  Grande  R.  R.,  143  U.  S.  596, 
609,  12  Sup.  Ct  479,  36  L.  Ed.  277.  la  construing  a  contract,  the 
intention  is  to  be  collected,  not  from  detached  parts  of  the  contract, 
but  from  the  whole  of  it.  Canal  Co.  v.  Hill,  16  Wall.  94,  103,  21 
L.  Ed.  64 ;  9  Cyc.  579.  The  method  of  procedure  which  the  defend- 
ant was  to  pursue  in  purchasing  from  the  government  the  lands  point- 
ed out  by  the  plaintiff  is  stated  in  the  contract  set  forth  in  the  com- 
plaint. The  lands  were  to  be  purchased  from  the  government  by 
selecting  the  same  in  lieu  of  forest  reserve  lands,  and  the  right  to 
make  such  selections  the  defendant  was  to  acquire  by  the  purchase  of 
lands  from  the  owners  of  forest  reserve  lands.  The  exchange  was  to 
be  made  under  Act  June  4,  1897,  c.  2,  30  Stat.  36,  which  reads : 

"That  in  cases  in  which  a  tract  covered  by  •  •  •  a  patent  is  included 
within  the  limits  of  a  public  forest  reservation,  the  settler  or  owner  thereof 
may.  if  he  desires  to  do  so,  relinquish  the  tract  to  the  government,  and  may 
select  In  lieu  thereof  a  tract  of  vacant  land  open  to  settlement  not  exceeding 
in  area  the  tract  covered  by  his  claim  or  patent ;  and  no  charge  shall  be  made 
in  such  cases  for  making  the  entry  of  record  or  issuing  the  patent  to  cover 
the  tract  selected." 

We  find  this  act  to  be  a  standing  offer  on  the  part  of  the  govern- 
ment to  exchange  any  of  its  land  that  is  vacant  and  open  to  settle- 


Digitized  by 


Google 


WESTERN  LUMBER  OO.  V.  WILLIS.  Si 

ment  ior  like  quantity  of  similar  land  within  a  forest  reservation  for 
which  it  had  previously  issued  a  patent.  Olive  Land  &  Development 
Co.  v.  Olmstead  (C.  C.)  103  Fed.  668,  573 ;  Cosmos  Exploration  Com- 
pany V.  Gray  Eagle  Oil  Co.-  (C.  C.)  104  Fed.  20,  40-41.  There  is 
also  a  provision  relating  to  the  terms  upon  which  lands  vacant  and 
open  to  settlement  may  be  exchanged  for  an  unperfected  bona  fide 
claim  within  a  forest  reservation,  but  that  provision  has  no  bearing 
in  this  case.  Manifestly  the  only  lands  which  the  defendant  could 
acquire  by  exchange  with  the  United  States  under  the  act  of  June 
4,  1897,  were  lands  of  the  United  States  that  were  vacant  and  open  to 
settlement;  and  the  title  to  all  or  any  of  such  lands  the  defendant 
could  acquire  by  the  exchange  of  title  to  forest  reserve  lands.  The 
contract  in  this  respect  was  not  only  possible  of  performance,  but 
the  United  States  invited  all  persons  holding  title  to  the  lands  with- 
in forest  reserves  to  come  forward  and  exchange  such  title  for  title 
to  any  lands  that  it  might  have  elsewhere  vacant  and  open  to  settle- 
ment. It  was  the  policy  of  the  government  to  make  such  exchanges 
that  the  forest  reserves  might  be  free  from  occupation  by  settlers; 
and  the  services  which  the  plaintiff  contracted  to  perform  in  discov- 
ering and  pointing  out  lands  of  the  United  States  vacant  and  open 
to  settlement  were  to  be  rendered  for  the  purpose  of  enabling  de- 
fendant to  make  selections  of  such  lands  to  be  received  in  exchange 
for  the  title  to  forest  reserve  lands.  There  is  certainly  nothing  in 
such  a  contract  legally  impossible  of  performance. 

It  is  further  objected  that  the  contract  is  illegal  as  being  against 
public  policy,  and  therefore  void.  It  is  said  in  support  of  this  ob- 
jection that  the  right  created  by  the  act  of  June  4,  1897,  is  a  personal 
right,  and  is  not  assignable.  Decisions  of  the  Secretary  of  the  In- 
terior are  referred  to  as  establishing  this  rule.  John  K.  McCornack, 
33  Land  Dec.  Dep.  Int.  678 ;  Albert  L.  Bishop,  33  Land  Dec.  Dep,  Int. 
139 ;  Heirs  of  George  Liebes,  33  Land  Dec.  Dep.  Int.  458.  But  the  con- 
tract under  consideration  does  not  provide  that  the  defendant  shall 
acquire  the  title  to  lands  of  the  United  States  pointed  out  by  the 
plaintiff  by  the  exchange  of  forest  reserve  lands  which  it  is  to  acquire 
by  assignment.  On  the  contrary,  it  is  specifically  provided  that  the,de- 
fendant  is  to  acquire  the  forest  reserve  lands  by  purchase.  It  was  to 
become  the  owner  of  the  lands  with  full  title,  and  such  lands  were 
to  be  exchanged  in  one  transaction  for  the  full  title  of  lands  of  the 
United  States  elsewhere  vacant  and  open  to  settlement.  The  act  of 
June  4,  1897,  does  not  provide  that  the  owner  of  lands  in  forest  re- 
serve may  have  a  floating  right  to  select  lands  elsewhere,  or  that  there 
shall  be  issued  to  him  a  certificate  of  a  right  of  selection.  No  scrip 
in  any  fonn  is  issued  by  the  United  States  in  exchange  for  title  to 
forest  reserve  lands.  The  Interior  Department,  in  the  execution  of 
this  law,  has  required  from  the  beginning  that  a  relinquishment  by 
the  owner  of  forest  reserve  lands  and  a  selection  by  him  covering  all 
the  relinquished  land  shall  be  presented  together,  and  the  matter  dis- 
posed of  as  a  single  transaction.  The  contract  in  terms  referred  to 
such  a  transaction,  and  was  therefore  legal. 

It  is  next  objected  that  the  contract  was  for  the  purchase  of  land, 
and  that,  in  order  to  authorize  a  person  to  act  as  agent  for  another  in 
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purchasing:  land,  the  contract,  under  the  Civil  Code  of  Montana,  must 
be  in  writing.  The  contract  was  for  services  to  be  rendered  by  the 
plaintiff  in  the  discovery  and  pointing  out  of  lands  to  a  timber  in- 
spector who  was  to  estimate  the  timber  on  such  lands.  The  plain- 
tiff was  in  no  sense  employed  as  an  agent  or  broker  to  negotiate  for 
the  purchase  of  the  forest  reserve  lands,  nor  was  he  employed  to 
negotiate  with  the  officers  of  the  United  States  for  the  exchange 
of  such  lands  for  lands  of  the  United  States.  This  was  the  business 
of  the  defendant.  It  was  to  acquire  the  forest  reserve  lands  by  pur- 
chase, and  then  to  exchange  such  lands  for  lands  vacant  and  open 
to  settlement  discovered  and  pointed  out  by  the  plaintiff.  The  plain- 
tiff did  not  undertake  to  bring  together  the  defendant  and  the  owners 
of  forest  reserve  lands,  nor  the  defendant  and  the  officers  of  the 
United  States  with  respect  to  the  transaction  mentioqed  in  the  con- 
tract, nor  did  he  undertake  to  render  any  service  in  the  purchase  and 
exchange  of  titles.  His  services,  as  he  stated,,  were  confined  to  the 
discovery  and  pointing  out  of  lands  to  defendant's  timber  inspector. 

It  is  next  objected  that  there  is  a  fatal  variance  between  the  con- 
tract as  set  forth  in  the  complaint  and  the  contract  as  described  by 
the  plaintiff's  testimony.  This  objection  is  based  upon  the  provision 
of*  the  contract  alleged  in  the  complaint  that  the  plaintiff  was  to  be 
paid  upon  terms  named  for  "all  land  that  he  would  discover  and 
point  out  to  one  G,  W.  Sparks,  a  timber  inspector  then  in  the  employ 
of  the  said  defendant."  In  plaintiff's  testimony  he  stated  that  the 
lands  included  in  the  contract  were  those  that  were  open  to  entry, 
and  he  excluded  unsurveyed  lands,  mineral  lands.  Northern  Pacific 
Railroad  lands,  lands  appropriated  or  selected  by  others,  lands  that 
were  not  subject  to  entry  under  the  timber  and  stone  act,  and  lands 
that  were  not  patented  to  the  defendant.  But  the  contract  set  forth 
in  the  complaint  had  a  further  provision  identifying  the  land  to  be  ac- 
quired by  the  defendant  as  lands  to  be  selected  in  lieu  of  forest  re- 
serve lands  under  Act  June  4,  1897,  c.  2,  30  Stat.  36.  By  a  subse- 
quent act,  approved  June  6,  1900  (31  Stat.  614,  c  791),  it  was  pro- 
vided that  all  selections  of  land  in  lieu  of  a  tract  covered  by  an  un- 
perfected  bona  fide  claim,  or  by  a  patent,  included  within  a  public 
reservation,  as  provided  in  the  act  of  June  4,  1897,  should  be  con- 
fined to  vacant  surveyed  nonmineral  public  lands  which  are  subject  to 
homestead  entry,  not  exceeding  in  area  the  tract  covered  by  such 
claim  or  patent,  provided  that  nothing  in  the  amendatory  act  should  be 
construed  to  affect  the  rights  of  those  who  previous  to  October  1, 
1900,  should  have  delivered  to  the  United  States  deeds  for  lands  with- 
in forest  reservations  and  made  application  for  specific  tracts  of  lands 
in  lieu  thereof.  The  act  of  June  4,  1897,  as  amended,  plainly  excluded 
the  lands  described  by  the  plaintiff  in  his  testimony  as  not  within  the 
terms  of  his  contract.  And.  as  the  lands  described  by  plaintiff  as 
being  excluded  from  the  contract  were  not  vacant  lands  open  to 
settlement  under  the  act  of  June  4,  1897,  or  the  amendatory  act  of 
June  6,  1900,  there  was  no  variance  between  the  contract  as  alleged 
in  the  complaint  and  the  contract  as  described  by  plaintiff  in  his  tes- 
timony. 
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It  IS  further  objected  that  the  plaintiff  in  his  testimony  excluded 
lands  that  were  not  estimated  by  the  timber  inspector,  lands  that  were 
not  accessible,  and  lands  that  were  not  sufficiently  valuable  for  the  tim- 
ber standing  thereon  to  warrant  their  purchase,  and  that  there  was  a 
variance  in  this  respect  between  the  contract  set  forth  in  the  complaint 
and  the  contract  described  by  the  plaintiff  in  his  testimony.  The  con- 
tract as  set  forth  in  the  complaint,  interpreted  reasonably  and  as  a 
whole,  also  excludes  such  lands.  The  lands  were  to  be  discovered  and 
pointed  out  by  the  plaintiff  to  a  timber  inspector  who  was  to  estimate 
the  timber  on  such  lands.  Manifestly  lands  upon  which  there  was  no 
timber  were  not  to  be  inspected,  and  were  therefore  not  within  the  con- 
tract. But  the  fact  that  lands  were  discovered  and  pointed  out  by  the 
plaintiff  and  were  timber  lands  of  the  United  States  vacant  and  open 
to  settlement  did  not  necessarily  bring  them  within  the  terms  of  the 
contract.  They  were  to  be  selected  by  the  defendant,  and  it  was  to 
pay  the  plaintiflF,  for  services  in  discovering  and  pointing  out  such 
lands,  $1  per  1,000  feet  of  timber  on  such  lands  examined  and  esti- 
mated by  the  timber  inspector,  less  the  cost  of  purchasing  the  forest 
reserve  lands  necessary  to  locate  and  acquire  said  lands.  If  lands 
discovered  and  pointed  out  by  the  plaintiff  did  not  have  an  estimated 
quantity  of  timber  sufficient  to  pay  these  expenses,  plaintiff's  services 
would  be  idle  and  useless  and  without  any  compensation.  It  is  there- 
fore clearly  within  the  terms  of  the  contract  that  the  lands  plaintiff 
would  discover  and  point  out  should  be  estimated  by  the  inspector,  that 
they  were  to  be  accessible  lands,  and  lands  sufficiently  valuable  for  the 
timber  standing  thereon  to  warrant  their  purchase.  It  is  also  equally 
clear  that  lands  that  did  not  come  within  these  requirements  were  ex- 
cluded from  the  terms  of  the  contract  as  set  forth  in  the  complaint. 
There  is,  therefore,  no  variance  between  the  contract  and  plaintiff's 
testimony  in  this  respect. 

A  number  of  objections  are  made  that  testimony  was  admitted  as  to 
the  amount  of  timber  standing  upon  certain  tracts  of  land  which  It  is 
claimed  by  the  defendant  were  not  included  in  the  contract.  But 
whether  such  lands  were  in  fact  excluded  from  the  contract  was  a 
question  of  fact  for  the  jury  to  determine  from  the  testimony,  and  this 
testimony  was  directed  to  specific  subdivisions  of  the  various  sections 
of  land,  as  was  also  the  testimony  concerning  the  standing  timber 
on  such  subdivisions.  The  presumption,  therefore,  is  that,  when  the 
jury  determined  that  a  tract  of  land  was  excluded  from  the  contract, 
it  also  excluded  the  testimony  relating  to  the  timber  on  such  lands. 

It  is  objected  that  testimony  was  admitted  with  respect  to  the  timber 
standing  on  certain  sections  of  land  discovered  and  pointed  out  by  the 
plaintiff  to  defendant's  timber  inspector,  but  selected  by  one  Daly  for 
a  rival  corporation,  and  for  which  Daly  obtained  patent  from  the  gov- 
ernment. This  testimony  was  admitted  on  the  claim  of  plaintiff  that 
defendant  had  an  opportunity  to  acquire  the  title  to  these  lands  be- 
tween the  time  they  were  pointed  out  by  the  plaintiff  and  their  selec- 
tion by  Daly,  and  that  it  was  no  fault  of  the  plaintiff  that  defendant 
failed  to  secure  title  to  these  lands.  The  plaintiff  claimed  that,  having 
performed  his  part  of  the  contract,  these  lands  were  included  within 
its  terms.  The  question  was  one  of  fact  for  the  jury,  and  the  court 
160F.--3 
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properly  submitted  it  to  the  jury  for  determination.  The  claim  of  the 
defendant  that  the  lands  were  unconditionally  excluded  from  the  terms 
of  the  contract  because  no  patent  was  obtained  by  the  defendant  for 
the  lands  disregards  the  question  of  fact  whether  the  defendant  had 
used  due  diligence  in  proceeding  to  obtain  a  patent  for  the  lands. 

It  is  further  objected  that  under  the  contract  the  estimate  of  Timber 
Inspector  Sparks  as  to  the  quantity  of  timber  on  the  several  tracts  of 
land  inspected  by  him  was  conclusive ;  that  notwithstanding  this  provi- 
sion of  the  contract  the  court  admitted  the  testimony  of  one  Vogel  as 
to  the  amount  of  timbet*  on  certain  tracts  of  land  selected  by  Daly,  and 
the  court  further  informed  the  jury  in  its  instructions  that  Vogel 
placed  the  average  upon  the  Daly  selections  at  400,000  feet  to  40  acres, 
and  that  such  estimate  might  be  used  by  the  jury  as  the  basis  for  the 
lands  embraced  in  the  Daly  selections.  Sparks  was  a  witness  for  the 
plaintiff  on  the  trial.  He  testified  that  he  had  lost  his  field  book,  and 
that  he  had  no  estimates  made  by  him  of  the  timber  in  1900 ;  that  he 
made  his  report  to  McLaughlin,  the  agent  of  the  defendant.  Mc- 
Laughlin was  called  as  a  witness  for  the  defendant,  and  testified  that 
they  had  received  estimates  from  Sparks  for  certain  tracts  of  land,  but 
did  not  know  what  had  become  of  them.  Sparks  testified  as  to  esti- 
mates made  by  him  in  1906.  The  witness  Vogel  who  was  called  by  the 
plaintiff  testified  to  estimates  made  by  him  in  the  year  .1900  of  the 
timber  on  the  Daly  selections.  He  stated  that  the  average  was  400,000 
leet  to  each  40-acre  tract.  The  estimates  made  by  the  witness  appear 
to  have  been  made  about  the  same  time  as  the  first  estimate  made  by 
Sparks,  and,  as  far  as  appears  from  the  record,  was  the  best  evidence 
available  as  to  the  timber  on  these  sections  in  the  year  1900  when  the 
contract  was  entered  into  between  the  plaintiff  and  defendant.  We 
see  no  error  in  admitting  this  testimony  or  in  submitting  it  to  the  jury 
with  respect  to  the  Daly  selections. 

It  will  not  be  necessary  to  discuss  the  remaining  assignments  of  er- 
ror. The  questions  involved  are  substantially  the  same  as  those  w« 
nave  been  considering,  or  relate  to  questions  of  fact  submitted  to  the 
jury  by  the  court  with  proper  instructions. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


KENTUCKY  DISTILLERIES  &  WAREHOUSE  CO.  v.  LILLARD  et  al. 

(Circuit  Court  of  Appeals,  Sixth  arcuit     March  18,  1908.) 

No.  1,707. 

.  Appeai.  and  Error— Exceptions,  Bux  of— Settlement— Notice— Record. 
Notice  of  the  settlement  of  a  bill  of  exceptions  being  necessarily  given 
by  one  counsel  to  the  other  would  not  ordinarily  appear  in  the  records  of 
the  court 

.  B&cceptions,  Bill  op— Time— Extension— Motion  for  New  Tbiai.. 

Where  a  motion  for  a  new  trial  has  been  made  or  some  other  relief 
against  the  Judgment  which  the  court  has  power  to  grant  has  been  prayed, 
and  the  court,  instead  of  dismissing  the  motion,  holds  it  for  further  con- 
sideration and  disposition  at  a  subsequent  term,  the  Judgment  Is  not  final 
until  the  expiration  of  the  term  at  which  the  court  disposes  of  the  objee^ 
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tlons  made  thereto,  and  hence  a  bill  of  exceptions  settled  within  that  term 
is  in  time. 

'  [E/d.  Note.— For  cases  in  point,  see  Oent  Dig.  vol.  21,  HIsceptlODfl,  Bill 
of.  i  69.] 

tt.  Ck>NTBACTS— CONTEMPOBANEOUS  CONSTBUGTION. 

When  the  construction  of  a  contract  Is  In  doubt,  the  construction  which 
the  parties  have  placed  thereon  during  the  course  of  its  execution  may  be 
applied. 

[Ed.  Note.— For  cases  hi  point,  see  Cent.  Dig.  voL  11,  Contracts,  fi  753.1 

4.  CtoSTOMS  AND  USAOES--Pb007. 

Less  distinct  and  certain  proof  of  the  existence  of  a  custom  is  required 
when  the  parties  in  making  their  contract  apparently  have  in  mind  a 
usage  which,  if  tangible,  may  not  be  so  old  or  universal  and  uniform  as  it 
must  be  to  warrant  a  presumption  that  the  parties  knew  the  custom, 
and  contracted  with  reference  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  15,  Customs  and 
Usages,  f  §  41-46. 

Presumptions  as  to  customs  and  usages,  see  note  to  Great  Western  Ele- 
vator Co.  V.  White,  56  C.  C.  A.  394.] 

5.  Same— Findings— Evidence. 

Evidence  held  to  Justify  a  finding  that  a  contract  for  the  sale  of  distil- 
lery  slops  to  be  delivered  by  the  distillery  company  to  cattle  feeders  at 
the  feeding  lot,  which  had  been  leased  to  the  distilling  company,  was  made 
subject  to  a  custom  or  usage  requiring  such  company  to  equip  the  feeding 
lot  with  pens,  troughs,  tanks,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  16,  Customs  and 
Usages,  §)  41-46.] 

6.  Sales— CoNSTRUonoN  of  Contbaot— Delivery. 

A  contract  for  the  sale  of  distillery  slops  for  feeding  provided  that  the 
distillery  company  would  sell  and  deliver,  and  defendants  would  pur- 
chase, receive,  and  accept,  at  the  feeding  lot  recently  leased  by  the  dis- 
tilling company  the  slop,  etc. ;  and  another  paragraph  declared  that  de- 
fendants should  have  the  privilege  ^f  using  the  necessary  troughs  and  tubs 
which  the  distilling  company  was  to  place  in  the  feeding  lot  so 'leased. 
Held,  that  such  provisions  fairly  Implied  a  duty  on  the  part  of  the  dis^ 
tilling  company  to  place  the  tubs,  troughs,  etc.,  in  a  suitable  manner  for 
conducting  the  feeding,  and  that  they  should  be  connected  with  the  tanks 
and  tubs  by  pipes  in  the  usual  manner. 

7.  Damages— Contract— Breach. 

In  an  action  for  the  price  of  distillery  slops  to  be  used  for  feeding,  de- 
fendant counterclalmed  that,  by  reason  of  plaintiff's  failure  to  furnish 
the  feeding  lot  with  sheds,  tanks,  troughs,  pipes,  division  fences  and 
other  facilities  tor  feeding  cattle  therein,  defendant's  cattle  to  the  number 
of  1,100  had  greatly  suffered  from  hunger,  exposure,  and  disease,  from 
which  many  of  them  died,  and  the  rest  were  much  diminished  in  weight 
and  value  from  what  they  would  have  been  if  the  lot  had  been  properly 
equipped.  There  was  evidence  that  67  of  the  cattle  had  died  from  starva- 
tion and  from  crowding  in  great  numbers  around  the  few  troughs  that 
had  been  furnished,  and  of  their  value.  It  was  also  shown  that,  1,340 
failed  to  fatten  to  the  extent  they  might  reasonably  be  expected  to  do, 
with  evidence  of  such  extent,  and  that  these  cattle  became  thin  and  poor 
and  could  not  be  sold  for  more  than  75  cents  per  hundred  pounds  less  than 
if  they  had  attained  the  condition  they  would  have  attained  under  condi- 
tions required  by  the  contract,  and  that  extra  time  and  labor  was  neces- 
sary and  bestowed,  and  that  extra  feed  had  been  supplied  to  save  the  fail- 
ing animals.  Held,  that  such  damage  was  not  objectionable,  as  either 
speculative  or  remote. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  voL  15,  Damages,  U 
65-70.] 
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8.  SiLlCB— EXCESSITBNESS. 

A  verdict  for  defendants  on  such  counterclaim  for  $7,000  was  not  so 
grossly  excessive  as  to  pennlt  a  court  of  review  to  interfere. 

9.  Same— Dtjtt  to  Mitigate  Damages. 

Where  a  distilling  company  under  a  cattle- feeding  contract  was  bound 
to  construct  certain  furnishings  and  fittings  in  tlie  feeding  lot,  but  failed 
to  do  so,  the  cattle  owner  was  excrused  from  himself  providing  such  fur- 
nishings in  order  to  mitigate  his  damages  by  the  distilling  company's  re- 
peated promises  to  remedy  its  neglect,  so  long  as  the  cattle  owner  had 
ground  to  expect  that  such  promises  would  be  fulfilled. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  15,  Damages,  U 
124-132.3 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentuclqr. 

Wm.  M.  Bullitt,  for  plaintiff  in  error. 

L.  C.  Willis  and  T.  L.  Edelen,  for  defendants  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  plaintiff  in  this  cause  brought 
suit  to  recover  the  balance  due  from  the  defendants  on  a  contract  for 
supplying  them  with  slops  from  its  distillery,  for  cattle  feeding.  The 
defendants  admitted  the  execution  of  the  contract,  and  that  the  slops 
had,  in  a  way,  been  supplied;  but  advanced  a  counterclaim  based  on 
allegations  that  the  plaintiff  had  not  made  such  delivery  as  it  was 
bound  to  do  by  the  terms  of  the  contract,  and  had  otherwise  failed  to 
perform  its  stipulations ;  for  which  they  demanded  damages,  to  be  off- 
set against  the  demand  of  the  plaintiff,  to  the  extent  of  its  demand,  and 
a  judgment  for  the  overplus.  This  counterclaim  was  rested  upon  the 
ground  that  the  plaintiff  was  to  furnish  the  feeding  lot  with  sheds, 
tanks,  troughs,  pipes,  division  fences,  and  other  facilities  for  feeding 
cattle  in  it,  which  it  had  failed  to  (io ;  and  that  in  consequence  of  this 
neglect  their  cattle,  to  the  number  of  about  1,100,  had  greatly  suffered 
from  hunger,  exposure,  and  disease,  from  which  many  of  them  died, 
and  the  rest  much  diminished  in  weight  and  value  from  what  they 
would  have  been  if  the  feeding  lot  had  been  properly  equipped.  The 
plaintiff  demurred  to  the  counterclaim,  and  the  demurrer  was  sus- 
tained. The  defendants  declining  to  plead  further,  final  judgment  was 
entered,  and  the  defendants  brought  the  record  here  for  review  on  a 
writ  of  error.  The  judgment  was  reversed.  134  Fed.  16<S,  67  C. 
C.  A.  74.  The  parties  pleaded  to  issues  on  the  merits.  A  trial  thereon 
by  a  jury  has  been  had,  resulting  in  the  establishment  of  the  counter- 
claim by  a  verdict  and  judgment  for  the  defendants  for  the  sum  of 
$7,000;  and  the  case  is  now  brought  here  by  the  plaintiff.  Counsel 
for  defendants  make  a  preliminary  objection  to  the  bill  of  exceptions, 
and  move  to  strike  it  from  the  record.  The  objection  is  a  serious  one, 
because  the  bill  of  exceptions  is  indispensable  to  any  effective  review 
of  the  rulings  of  the  court  below. 

The  facts  on  which  the  motion  is  made  are  these:  A  judgment  in 
favor  of  the  defendants  for  $7,000  was  entered  in  the  usual  form  on 
October  4,  1905.  On  the  following  day,  the  court  being  still  in  session, 
the  plaintiff  entered  a  motion  for  a  new  trial,  and  the  entry  on  the  jour- 
nal was  "the  court  not  being  sufficiently  advised  on  said  motion  takes 
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time/'  The  court  thereupon  assigned  the  motion  for  argument  on  the 
3d  day  of  April,  1906.  The  motion  was  argued  by  counsel  for  both 
parties  at  a  session  of  the  court  at  Covington,  before  the  commence- 
ment of  the  next  term  at  Frankfort  where  this  cause  was  pending. 
The  next  term  of  the  court  at  that  place  passed  without  any  proceed- 
ings in  this  cause;  and  nothing  further  was  done  until  February  27, 
1907,  when  an  order  was  entered  denying  the  motion  for  a  new  trial, 
and  giving  the  plaintiff  60  days  within  which  to  prepare  and  file  a  bill 
of  exceptions.  On  the  17th  of  April,  1907,  a  bill  of  exception  was  pre- 
sented to  the  court  by  the  plaintiff  and  was  allowed  by  the  judge,  and 
was  filed  and  ordered  to  be  made  a  part  of  the  record  in  the  cause.  x\nd 
an  entry  to  that  effect  was  made  upon  the  journal  of  that  day.  It  is 
stated  by  counsel  for  defendants  at  the  bar  that  the  bill  was  allowed 
without  any  notice  of  its  intended  settlement,  and  in  vacation.  From 
the  record  it  would  seem,  however,  that  the  court  was  in  session  when 
the  bill  was  presented,  and,  on  being  allowed  by  the  judge,  was  ordered 
to  be  made  part  of  the  record,  and  the  record  must  control.  We  do 
not  intend  any  implication  that  we  think  a  bill  of  exceptions  may  not 
be  settled  by  the  judge  in  vacation.  As  to  whether  notice  was  given 
of  its  intended  settlement,  or  whether  counsel  for  plaintiff  was  present, 
the  record  is  silent.  Inasmuch  as  the  notice  if  given  would  pass  from 
counsel  for  one  party  to  those  of  the  other,  it  would  not  ordinarily 
appear  in  the  records  of  the  court.  No  motion  was  made  in  the  court 
below  for  amendment  of  the  bill ;  nor  was  any  complaint  made  there, 
nor  is  there  here,  that  the  bill  does  not  truly  and  fairly  represent  the 
proceedings  on  the  trial  of  the  cause.  The  principal  ground  on  which 
the  motion  to  strike  it  out  is  based  is  that  the  court  lost  control  over 
the  case  upon  the  lapse  of  the  term  at  which  the  judgment  was  entered. 
This  is  undoubtedly  the  rule,  if  at  the  expiration  of  the  term  the  judg- 
ment continues  final.  But  if  a  motion  for  a  new  trial  has  been  made 
or  some  other  relief  against  the  judgment  which  that  court  has  power 
to  grant  has  been  prayed,  and  the  court,  instead  of  dismissing  the  mo- 
tion, holds  it  for  further  consideration  and  disposition  at  a  subsequent 
term,  the  judgment  is  not  final,  but  subject  to  the  further  action  of  the 
court  until  the  expiration  of  the  term  at  which  the  court  disposes  of 
the  objections  made  to  the  judgment  It  is  sufficient  to  cite  the  cases 
of  Merchants'  Ins.  Co.  v.  Buckner,  98  Fed.  222,  39  C.  C.  A.  19,  a  case 
decided  by  this  court,  and  the  opinion  by  Judge  (now  Justice)  Day 
in  discussing  this  subject,  and  Minahan  v.  Grand  Trunk  Western  Ry. 
Co.,  138  Fed.  37,  41,  70  C.  C.  A.  463 ;  citing  Ward  v.  Cochran,  150 
U.  S.  597,  14  Sup.  Ct.  230,  37  U  Ed.  1195.  The  motion  must  be 
denied. 

The  contract  and  the  pleadings  are  fully  stated  in  the  report  of  our 
former  decision  (134  Fed.  168,  67  C.  C.  A.  74),  to  which,  to  save  time 
and  space,  we  refer  for  details.  Epitomized,  the  facts  are  that  on  No- 
vember 18,  1902,  the- plaintiff  had  a  distillery  in  Anderson  county,  Ky., 
the  refuse  from  which  it  was  intended,  as  is  customary,  to  utilize  by 
feeding  it  to  cattle.  The  defendants  owned  a  30-acre  lot  adjacent  to 
the  distillery,  and  proposed  to  engage  in  cattle  feeding.  And  on  that 
day,  and  the  day  following,  the  parties — that  is,  the  distillery  company 
and  the  Lillards — made  two  written  agreements.    By  one,  the  Lillards 
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leased  their  lot  for  the  term  of  10  years  to  the  company  at  an  annual 
rental  of  $250  for  the  purpose  of  enabling  the  company  to  furnish 
cattle-feeding  grounds  to  those  who  would  purchase  the  slops  and  use 
the  grounds  for  the  feeding.  The  other  was  a  contract  whereby  the 
company  agreed  to  furnish  the  Lillards  with  all  the  slop  made  from 
the  daily  consumption  of  1,200  bushels  of  grain  from  December  25, 
1902,  to  May  25,  1903,  and  deliver  it  at  the  feeding  lot  which  it  was 
leasing  from  the  Lillards.  The  principal  controversy  is  over  the  con- 
struction and  effect  of  the  stipulation  in  the  contract  about  the  delivery 
of  the  slop  to  the  defendants ;  and  more  particularly  upon  the  effect  of 
a  usage  or  custom  which,  as  the  defendants  pleaded,  existed  in  that 
iocality,  requiring  the  seller  of  slops  to  furnish  to  the  vendee  a  feed- 
ing lot  provided  with  sheds,  tanks,  troughs,  pipes  for  delivering  the 
slops  to  the  troughs,  and  other  facilities  necessary  for  the  use  of  the  lot 
for  feeding  the  slop  to  cattle.  And  we  may  remark,  in  passing,  that  it 
was  because  of  the  error  of  the  court  below  in  holding  that  such  a 
custom  was  repugnant  to  the  express  stipulations  of  the  contract  we 
reversed  the  judgment  on  the  former  hearing.  Upon  the  trial  which 
has  since  been  had,  the  lease  and  the  contract  were  put  in  evidence.  A 
considerable  numbier  of  witnesses  were  produced  by  both  parties  who 
gave  testimony  concerning  the  existence  of  the  usage  which  the  de- 
fendants claimed  to  have  existed,  and  further  testimony  was  given 
in  regard  to  the  fault  of  the  plaintiff  in  neglecting  to  furnish  the 
grounds  with  the  facilities  for  the  delivery  and  feeding  of  the  slop 
as  it  was  claimed  it  should  have  done,  and  the  damages  resulting  there- 
from. Evidence  was  also  given  in  regard  to  the  failure  of  the  defend- 
ants to  relieve  themselves  from  the  consequences  of  the  neglect  of  the 
plaintiff,  by  themselves  procuring  and  constructing  in  the  yard  the  re- 
quired furnishings.  Several  exceptions  were  taken  by  the  plaintiff  to 
the  rulings  of  the  court  upon  the  trial.  But  counsel  for  the  plaintiff 
has  brought  the  questions  involved  within  easy  compass  by  stating 
them  as  follows: 

*'(1)  There  should  have  been  a  peremptory  instruction  in  favor  of  the  Ken- 
tucky Company,  because  the  Lillard  Bros,  did  not  prove  the  existence  of  any 
'ustom  or  usage  which  required  the  Kentucky  Company,  to  equip  the  feeding 
lot  with  pens,  troughs,  tanks,  etc.  (2)  The  damages  are  not  sufficiently  proven, 
are  too  speculative  and  remote,  and  the  judgment  is  grossly  excessive.  (3) 
Lillard  Bros,  did  not  use  reasonable  exertion  to  save  themselves  from  the  loss 
arising  from  the  alleged  breach  of  the  contract,  and  therefore  they  cannot 
charge  the  Kentucky  Company  with  damages  which  with  reasonable  ex- 
pense and  exertion  they  could  have  prevented." 

With  regard  to  the  first  of  these  questions,  it  must  be  taken  to  be 
whether  there  was  any  evidence  having  substance  and  which  might 
reasonably  convince  the  jury  of  the  fact  that  the  alleged  custom  ex- 
isted. For  neither  could  the  court  below,  nor  could  this  court,  in  such 
circumstances,  weigh  the  evidence  in  its  own  balance.  If  the  testi- 
mony was  pertinent  and  had  significance  the  jury,  were  the  sole  judges 
of  its  value.  Mt.  Adams,  etc.,  R.  Co.  v.  Lowery,  74  Fed.  463,  20  C. 
C.  A.  696;  Travelers'  Insurance  Co.  v.  Randolph,  78  Fed.  754,  24 
C.  C.  A.  305 ;  Minahan  v.  Grand  Trunk  Western  Ry.  Co.,  supra.  To 
begin  with,  it  appears  that  the  distilling  company  leased  this  lot  "to 
be  used  as  a  cattle  feeding  lot,"  and  there  was  granted  to  it  "the  right 
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to  la>  upon  it  pipes  and  to  build  sheds  and  houses  for  the  storage  of 
forage."  The  defendants  were  to  build  an  inclosing  fence,  but  it  was 
distinctly  understood  that  all  inside  or  partition  fences  should  be  built 
at  the  expense  of  and  maintained  solely  by  the  company.  If  the  com- 
pany should  furnish  slop  to  defendants,  no  rent  should  be  paid  for  that 
year.  The  company  was  given  the  privilege  of  removing  "all  pipes, 
fixtures,  buildings  and  material  which  it  may  place  thereon  during 
the  continuance  of  this  lease"  at  its  expiration.  The  lessors  were  given 
the  refusal  during  the  continuance  of  the  lease  to  buy  the  slop  at  its 
market  price — ^that  is,  at  the  price  paid  for  other  slop  in  Kentucky  to 
be  fed  in  similar  conditions.  From  all  this  it  might  be  fairly  inferred 
that  the  company  expected  to  sell  its  slop  to  cattle  feeders  during  the 
time  the  lease  was  to  run.  It  contracted  to  give  at  all  times  the  refusal 
to  the  Lillards  of  the  slop  at  the  market  price,  and  to  put  in  the  divi- 
sion fences,  and  expressly  secured  the  right  to  lay  pipes  and  build 
buildings  as  it  might  deem  necessary  in  the  conduct  of  said  business — 
that  is,  the  cattle-feeding  business.  This  did  not  make  it  obligatory 
upon  the  company  to  build  any  structure  upon  the  land  or  do  an)rthing 
else  to  it,  unless  perhaps  it  should  sell  slop  to  the  Lillards.  But  it  has 
some  significance  in  showing  its  understanding  that  if  it  should  sell 
slop  to  cattle  feeders,  the  company  would  be  required  to  fit  up  the  lot 
for  the  business.  And  there  was  evidence  tending  to  show  that  after 
the  contract  was  made,  and  after  the  defendants  had  brought  their 
cattle  into  the  lot,  they  called  the  company's  attention  to  the  fact  that 
the  furnishings  had  not  been  supplied,  and  that  the  company,  not 
denying  its  obligation,  repeatedly  promised  to  put  them  in.  Now,  as 
the  contract  did  not  expressly  require  that  the  company  should  furnish 
the  fittings,  it  could  only  have  been  moved  to  recognize  its  obligation 
by  a  knowledge  that  it  was  customary  for  the  distiller  to  do  that,  and 
that  it  would  be  expected  as  an  incident  to  the  contract  When  the 
construction  of  a  contract  is  in  doubt,  the  construction  which  the  par- 
ties put  upon  it  during  the  course  of  its  execution  is  a  very  safe  guide. 
Columbus,  H.  V.  &  T.  Ry.  Co.  v.  Pennsylvania  Co.,  143  Fed.  757,  74 
C.  C.  A.  647.  Less  distinct  and  certain  proof  of  the  existence  of  a  cus- 
tom is  required  when  the  parties  in  making  their  contract  apparently 
have  in  mind  ^a  usage  which  if  tangible  may  nevertheless  be  not  so  old 
or  so  universal  and  uniform  as  it  must  be  to  warrant  a  presumption  that 
the  parties  knew  the  custom  and  contracted  with  reference  to  it  The 
testimony  of  the  witnesses  in  regard  to  the  usage  in  question  did  not  in 
all  respects  quite  agree,  but  there  was  a  general  trend  in  the  proof 
that  it  was  usual  to  expect  that  in  ordinary  circumstances — that  is, 
when,  as  here,  the  full  market  price  was  paid — ^the  seller  of  the  slop 
would  supply  the  conveniences  for  feeding,  though  the  rule  would  be 
different  if  the  price  was  diminished  to  such  an  extent  as  to  balance 
the  cost  of  supplying  them,  in  which  case  the  vendee  would  be  ex- 
pected to  supply  them.  And  we  think  that  the  proof  of  the  prevalence 
of  such  a  usage  and  of  the  fact  that  the  parties  had  it  in  mind  in 
making  their  contract  was  sufficient  to  warrant  the  jury  in  giving  it 
eflFect  in  their  verdict.  And,  further,  it  may  be  observed  that  there 
seems  room  for  the  application  of  the  rule  that  when  one  of  the  par- 
ties knows  that  the  other  party  understands  it  to  mean  something  which 
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is  possibly  within  the  range  of  its  terms,  the  contract  shall  be  taken 
in  that  sense.  The  contract  was  that  the  first  party  "subject  to  all  the 
terms  and  conditions  hereto  will  sell  and  deliver,  and  second  party 
will  purchase,  receive  and  accept  at  the  feeding  lot  recently  leased 
from  W.  F.  Lillard  *  *  *  the  slop,"  etc.  This  does  not  define 
any  particular  place  in  the  lot  It  might  mean  in  the  troughs  where 
the  cattle  were  to  find  it,  and  if  the  latter,  it  might  mean  that  tanks, 
tubs  and  pipes  would  be  necessary  for  its  distribution.  The  fourth 
paragraph  of  the  contract  is  that,  "second  party  shall  have  the  privi- 
lege of  using  the  necessary  troughs  and  tubs  which  first  party  is  to 
place  in  the  feeding  lot  leased  from  W.  F.  Lillard."  The  necessary 
tubs  and  troughs  were  to  be  placed  in  the  lot  by  the  company.  This 
would  seem  fairly  to  imply  that  they  should  be  placed  in  a  suitable 
manner  for  conducting  the  feeding,  and  that  they  should  be  connected 
with  the  tanks  and  tubs  in  such  a  way  as  to  make  them  usable,  and  the 
usual  way  was  by  pipes. 

2.  It  is  said  that  the  damages  were  not  sufficiently  proven ;  that  they 
are  too  speculative  and  remote;  and  that  the  judgment  is  grossly  ex- 
cessive. This  contention  is  so  groundless  that  it  may  be  dismissed  with 
a  few  words.  There  was  evidence  that  67  of  the  cattle  died  from 
starvation,  and  from  crowding  in  great  numbers  around  the  few 
troughs,  and  of  their  value;  that  1,340  failed  to  fatten,  to  the  extent 
they  might  reasonably  be  expected  to  do  with  the  quantity  of  feed 
fed  to  them,  and  the  extent  was  proved ;  that  these  cattle  became  thin 
and  poor,  and  could  not  be  sold  for  more  than  75  cents  per  100  pounds 
less  than  if  they  had  attained  the  condition  which  would  have  reason- 
ably been  expected  if  the  conditions  had  been  proper;  that  extra  time 
and  labor  became  necessary  and  was  bestowed;  and  that  extra  feed 
had  to  be  supplied  to  keep  up  the  failing  animals  and  save  them.  From 
the  testimony  shown  in  the  record,  we  think  the  jury  might  have  given 
the  defendants  a  larger  verdict  than  they  did.  And  the  damages  were 
not  remote.  They  were  the  natural  and  probable  result  of  conditions 
for  which  the  plaintiff  was  responsible.  If  the  damages  seem  large, 
they  are  not,  so  far  as  we  are  permitted  to  judge,  out  of  proportion 
to  the  fault. 

3.  In  substance,  this  allegation  of  error  is  that  the  defendants  did 
not  take  measures  to  remedy  the  fault  of  the  plaintiff  by  supplying  the 
proper  furnishings  themselves,  and  thereby  mitigate  the  damages.  The 
rule  of  law  thus  appealed  to  is  certainly  well  settled.  Lawrence  v.  Por- 
ter, G3  Fed.  G3,  11  C.  C.  A.  27,  26  L.  R.  A.  167;  Warren  v.  Stoddart, 
105  U.  S.  224,  26  L.  Ed.  1117.  And  the  court  gave  it  to  the  jury ;  but 
with  the  modification,  which  the  evidence  suggested,  that  if  the  failure 
of  the  defendants  to  take  such  action  was  fairly  attributable  to  the 
circumstances  that  upon  repeated  requests  the 'plaintiff  promised  from 
time  to  time  to  remedy  his  neglect  by  putting  in  the  furnishings,  such 
facts  would  excuse  the  defendants  so  long  as  they  had  ground  for 
expecting  the  plaintiff  would  do  its  duty.  This  modification  of  the 
rule  was  also  correct.  But  a  party  who  grounds  his  complaint  upon 
an  allegation  that  the  other  party  was  at  fault  in  confiding  in  his  rep- 
resentations and  promises  is  not  entitled  to  much  favor,  and  the  bur- 
den is  upon  him  to  show,  at  least,  from  what  time  the  other  should 
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have  abandoned  his  faith,  and  set  about  retrieving  his  error  and  mini- 
mizing the  damages.  Lillard  v.  Kentucky  Distilleries,  etc.,  Co.,  134 
Fed.  178,  67  C.  C.  A.  74,  and  the  cases  there  cited.  Not  only  is  this 
burden  not  sustained,  but  there  is  no  exception  and  assignment  of 
error  which  properly  presents  any  ruling  of  the  Circuit  Court  upon 
any  other  relevant  point  of  law  upon  this  subject  which  we  can  review. 
The  Judgment  should  be  affirmed,  with  costs. 


WATER,  MGHT  &  GAS  CO.  v.  CITY  OP  HUTCHINSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  9,  1908.) 

No.  2.675. 

L  Ei^EOTiON  OF  Remedies— Inconsistency  of  Alternate  Remedies. 

Where  plaintiff  sued  a  city  on  an  express  contract  for  lighting  and  was 
defeated,  such  suit  did  not  constitute  an  election  of  remedies  precluding 
plaintiff  from  thereafter  maintaining  a  suit  on  a  quantum  meruit  for 
the  reasonable  yalue  of  the  service  rendered,  such  remedies  not  being 
inconsistent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  18,  Election  of 
Remedies,  §§  12-15.] 

2.  Judgment— Res  Judicata— Natube  of  Action. 

Where  plaintiff  was  defeated  in  a  suit  on  an  express  contract  for  light- 
ing on  the  ground  that  the  contract  had  not  been  substantially  perform- 
ed, the  judgment  rendered  in  such  suit  was  not  res  judicata  against 
plaintiff's  right  to  maintain  a  subsequent  suit  on  a  quantum  meruit  un- 
der the  rule  that  when  judgment  goes  for  the  defendant  in  an  action  on 
an  express  contract  on  the  ground  that  the  contract  had  not  been  per- 
formed, such  judgment  is  not  a  bar  to  a  second  action  to  recover  the  rea- 
sonable value  of  the  same  service. 

[Ed.  Note. — For  cases  in  point,  see  Ctot.  Dig.  vol.  80,  Judgment,  H 
1089,  1090,  1234-1241.] 

8.  Same— Remedy  Chosen  bt  Mistake. 

The  fact  that  a  party  through  mistake  attempts  to  exercise  a  right  to 
which  he  is  not  entitled  or  has  made  choice  of  a  supposed  remedy  which 
never  existed,  and  pursued  it  until  the  court  adjudged  that  it  never 
existed,  does  not  preclude  him  from  afterwards  pursuing  a  remedy  for 
relief,  to  which  in  law  and  good  conscience  he  is  entitled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  80,  Judgment,  §S 
1089,  1090,  1234^1241.] 

4.  Judgment— Estoppei/— Different  Demand. 

A  judgment  in  a  former  cause  will  not  operate  as  an  estoppel  In  an 
action  on  a  different  claim  or  demand  unless  the  matters  actually  liti- 
gated and  determined  are  the  same. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  30,  Judgment,  H 
1234-1247.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

Frank  Doster  and  H.  S»  Lewis,  for  plaintiff  in  error. 
C.  M.  WilUams  and  A.  C.  Malloy  (  F,  F,  Prigg,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  PHILIPS, 
District  Judge* 
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PHILIPS,  District  Judge.  Broadly  stated,  the  question  for  decision 
on  this  record  is  whether  or  not,  under  the  facts  pleaded,  a  suit  found- 
ed upon  an  express  written  contract  for  electric  lights  furnished  by 
the  plaintiff  in  error  to  the  defendant  city,  and  judgment  for  the  de- 
fendant, is  a  bar  to  a  subsequent  quantum  meruit  action  for  the  value 
of  the  service  so  rendered  by  the  plaintiff  and  enjoyed  by  the  defend- 
ant. As  judgment  was  directed  in  favor  of  the  defendant  on  the  plead- 
ings, we  must  look  to  them  for  the  facts.  The  petition,  in  substance, 
alleges  that  the  plaintiff  furnished  electric  lights  for  the  defendant  on 
its  streets  at  its  special  instance  and  request,  from  the  month  of  July, 

1903,  to  the  month  of  November,  1905,  inclusive;  that  the  reasonable 
value  of  the  light  service  so  furnished  was  $262.04  per  month,  aggre- 
gating the  sum  of  $7,423.81,  with  interest  on  each  of  the  monthly  bills 
rendered,  the  itemized  account  of  which  was  attached  to  the  bill.  The 
answer,  after  denying  that  the  plaintiff  furnished  said  light  at  the 
special  instance  and  request  of  the  defendant,  and  alleging  that  such 
service  was  voluntary  on  the  part  of  plaintiff  against  the  objection  of 
defendant,  pleaded  in  bar  of  the  action  that  on  the  14th  day  of  July, 

1904,  the  plaintiff,  in  the  United  States  Circuit  Court  for  the  District 
of  Kansas,  instituted  against  it  an  action  to  obtain  judgment  for  the 
electric  light  service  aforesaid,  as  also  for  moneys  alleged  to  be  due 
the  plaintiff  for  hydrant  rental  in  said  city,  and  that  in  said  action  the 
plaintiff  recovered  judgment  for  the  sum  of  $8,301.77,  which  it  pleads 
as  an  adjudication  of  the  controversy  in  question.  The  defendant  filed 
with  the  answer  the  record,  pleadings,  proceedings,  etc.,  in  said  orig- 
inal suit  as  a  part  of  the  answer,  to  which  reference  is  made,  from 
which  it  appears  that  the  first  12  counts  of  the  original  petition  were 
based  upon  the  written  contract  between  the  plaintiff's  assignor  and 
the  defendant  city  for  electric  lights  furnished  to  the  defendant,  cover- 
ing the'  same  monthly  items  sued  for  in  the  present  action.  Other 
counts  in  the  original  petition  were  for  extra  lighting  service  alleged 
to  have  been  furnished  by  the  plaintiff  to  the  defendant.  The  other 
counts  of  the  petition  were  for  water  furnished  by  the  plaintiff's  as- 
signor to  the  city  under  written  contract,  amounting  to  $7,540,  for 
which  judgment  was  prayed,  with  interest.  It  seems  from  the  verdict 
returned  therein  that  the  jury  found  the  issues  for  the  plaintiff  on 
the  counts  for  hydrant  rental  alone.  As  to  the  extra  lighting  service 
sued  for,  the  court  directed  a  verdict  for  the  defendant,  on  the  ground 
that  no  evidence  was  adduced  in  support  thereof.  The  charge  of  the 
court  to  the  jury  in  said  first  action,  which  is  presented  as  a  part  of 
the  defendant's  answer,  explicitly  required  that  to  warrant  a  verdict 
for  the  plaintiff  on  account  of  the  electric  lights  furnished,  they  must 
find  that  the  light  was  substantially  in  accordance  with  the  terms  and 
agreements  of  the  contract  sued  on;  but  if  the  jury  should  "fail  to 
find  by  the  greater  weight  of  all  the  credible  testimony  in  this  case 
that  the  plaintiff  has  substantially  kept  and  performed  its  contract  with 
the  defendant  city  in  regard  to  the  lighting  of  said  city,  then  and  in 
that  event  your  verdict  will  be  for  the  defendant  on  this  branch  of  the 
case."  The  reply  to  the  answer  in  the  present  action,  after  admitting 
the  institution  of  the  former  suit  on  the  counts  for  electric  lig^t  fur- 
nished alleged  that: 
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"Said  plaintiff  avers  that,  as  to  said  electric  light  service,  its  demand  for 
payment  therefor  was  made  wholly  on  a  claim  of  express  contract  liability 
to  it  on  tlie  part  of  said  defendant,  and  in  nowise  on  a  claim  for  the  rea- 
sonable value  of  the  light  service  furnished  by  it,  as  by  it  now  alleged ;  said 
plaintiff  further  avers  that  on  the  trial  of  said  action  it  is  only  proved  by  said 
defendant,  and  found  by  the  Jury,  and  adjudged  by  the  court,  that  said  de- 
fendant was  not  imder  any  express  contract  liability  to  plaintiff  to  pay  for 
said  electric  light  service,  but  it  was  not  in  the  pleadings  in  said  cause  in 
anywise  alleged,  nor  by  the  plaintiff  proved,  nor  by  the  jury  found,  nor  by 
the  court  adjudged,  that  said  defendant  was  not  obligated  to  pay  said  plain- 
tiff for  the  reasonable  value  of  the  electric  light  service  furnished  by  said 
plaintiff  to  said  defendant  during  the  period  of  time  alleged  in  the  pleadings 
in  said  cause,  and  alleged  in  the  plaintiff's  petition  herein." 

In  other  respects  the  reply  tendered  the  general  issue  as  to  the  new 
matter  pleaded  in  the  answer. 

While  not  contending  that  the  plaintiff  had  not  the  right  in  the  first 
instance  to  a  quantum  meruit  action,  the  position  of  defendant's  coun- 
sel is  that  the  plaintiff  was  entitled  to  pursue  only  one  remedy,  and 
having  made  its  election  to  sue  upon  the  express  contract  and  lost,  it 
is  barred  from  thereafter  resorting  to  the  action  quantum  meruit. 
Judged  by  their  argument,  their  position  divides  itself  into  two  aspects, 
election  of  remedy  and  res  ad  judicata.  It  is  true  that  where  a  man  has 
a  right  to  choose  one  of  two  modes  of  redress,  which  are  so  incon- 
sistent that  the  assertion  of  one  involves  the  negation  or  repudiation 
of  the  other,  his  choice  of  the  one,  with  knowledge  of  such  facts  as 
would  authorize  a  resort  to  either,  will  preclude  him  from  going  back 
and  electing  again,  as  a  litigant  may  not  assume  contradictory  posi- 
tions. This  is  illustrated  by  the  principle  applied  in  Robb  v.  Vos,  155 
U.  S.  13,  15  Sup.  Ct.  4,  39  L.  Ed.  52,  where  an  attorney,  without  the 
knowledge  of  his  principal,  fraudulently  consented  to  a  judgment  and 
obtained  the  proceeds  of  the  sale  under  execution  thereon.  After 
knowledge  of  the  facts  the  client  appeared  in  an  action  in  the  state 
court  and  set  up  claim  to  the  proceeds,  founded  upon  the  proceedings 
under  the  judgment  and  execution.  It  was  held  that  he  was  estopped 
from  proceeding  in  equity  to  set  aside  the  sale  on  the  ground  that  the 
attorney  had  no  authority  to  appear  for  him.  He  was  estopped,  be- 
cause he  ratified  the  act  by  undertaking  to  obtain  the  proceeds.  So  in 
Thompson  v.  Howard,  31  Mich.  309,  312,  where  a  father  brought  an 
action  of  assumpsit  for  a  minor  son's  wages,  and  after  the  jury  dis- 
agreed he  discontinued  suit,  and  brought  an  action  for  enticing  away 
and  harboring  his  son.  It  was  held  that  his  attitude  was  double  and 
inconsistent.  In  the  case  where  a  contract  was  voidable  for  fraud, 
which  the  party  wronged  could  affirm  or  rescind,  he  could  not  main- 
tain an  action  for  the  sum  due  under  the  contract  and,  failing,  then 
bring  an  action  which  repudiated  the  contract  and  proceed  as  upon  a 
disaffirmance.  "One  is  to  recover  damages  in  respect  to  the  breach  of 
the  contract,  the  other  can  be  maintained  only  by  showing  that  there 
was  no  contract.  *  *  *  By  bringing  the  first  action,  after  knowl- 
edge of  the  fraud  practiced,  the  plaintiff  waived  the  right  to  disaffirm 
the  contract,  and  tfie  defendant  may  justly  hold  him  to  the  election." 
Conrow  v.  Little,  116  N.  Y.  387,  393,  394,  22  N.  E.  346,  347,  5  L.  R. 
A.  693. 
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So," It  is  said  in  Connihan  v.  Thompson,  111  Mass.  272: 

"The  defense  of  waiver  by  election  arises  where  the  remedies  are  Incon- 
sistent, as.  where  one  action  is  founded  on  an  affirmance,  and  the  other  upon 
a  disaffirmance  of  a  voidable  contract  for  the  fiAle  of  property." 

But  such  is  not  the  case  under  review.  It  is  familiar  practice  where 
A,  under  special  contract,  has  done  work  for  B,  such  as  undertaking 
to  build  a  house  and  the  like,  being  apprehensive  that  he  may  not  have 
come  up  to  the  full  measure  of  the  requirements  of  the  contract,  he 
may  in  a  suit  for  the  enforcement  of  the  contract  add  a  second  count 
in  quantum  meruit.  There  is  under  the  Code  practice,  extant  in  the 
state  of  Kansas,  nd  legal  incompatibiUty  in  counting  separately  on 
the  two  causes  of  action.  He  is  entitled  to  so  plead  to  meet  the  con- 
tingency of  the  proofs,  so  as  to  avoid  the  disaster  of  going  out  of  court 
on  failure  to  show  full  performance  of  the  contract.  Most  certainly 
the  court  would  not  drive  him  to  an  election  before  hearing  the  evi- 
dence; and  when  at  the  close  of  the  proofs  there  should  be  evidence 
sufficient  to  go  to  the  jury  on  the  two  aspects  of  the  case,  it  would  be 
an  abuse  of  discretion  on  the  part  of  the  court  to  deny  the  plaintiff  the 
right  to  take  the  opinion  of  the  jury  on  both  issues,  under  proper 
direction  that  the  plaintiff  is  not  entitled  to  recover  on  both  counts. 
Both  causes  of  action  are  ex  contractu,  one  resting  upon  promise  of 
the  parties,  the  other  upon  promise  which  the  law  implies.  As  each 
count  would  constitute  a  separate  cause  of  action,  we  know  of  no  estab- 
lished rule  of  procedure  that  w^ould  compel  the  plaintiff  to  embrace 
them  in  one  action. 

The  case  of  Maeder  v.  Wexler  (Sup.)  87  N.  Y.  Supp.  400,  arising 
under  the  New  York  Code,  which  is  closely  followed  in  Kansas,  is 
apposite;  in  which  it  was  held  that  a  judgment  in  favor  of  the  defend- 
ant on  a  building  contract,  because  of  failure  of  proof  of  performance 
by  the  plaintiff,  is  not  a  bar  to  a  subsequent  action  for  the  reasonable 
value  of  the  work  done  and  materials  furnished.  After  adverting  to 
the  fact  that  in  the  action  on  the  contract  the  plaintiff  failed  for  the 
reason  that  the  contract  had  not  been  performed  substantially,  the 
court  said  on  the  subsequent  action  for  the  recovery  of  the  value  of 
the  work : 

**Thl8  qnestlon  was  not  determined,  nor  entertained  even,  the  court  deciding 
that  the  contract  had  not  been  sufficiently  performed,  but  that  as  action  was  on 
the  contract  alleging  performance  there  was  nothing  left  to  do  but  to  dismiss 
the  complaint  as  to  that  branch  of  the  action  without  attempting  to  proceed 
and  ascertain  what  was  done,  and  what  should  be  paid  for.  That  action  was 
on  the  contract,  and,  failing  to  prove  performance,  the  plaintiff  could  not  In 
the  same  action  fall  back  on  another  theory  and  prove,  for  instance,  an  excuse 
for  nonperformance  and  recovery  on  a  quantum  meruit.  In  the  present  form 
of  action,  however,  we  can  discover  no  reason  why  it  should  not  be  at  liberty 
to  attempt  to  recover  for  the  reasonable  value  of  the  work  actually  performed, 
and  the  materials  actually  furnished." 

After  adverting  to  the  fact  that  the  defendant  urged  in  the  former 
action  that  the  plaintiff  recovered  for  certain  extra  work  outside  of  the 
contract  which  covered  the  work  now  sued  for,  the  court  said : 

"We  do  not  think  that  rule  applies,  or  ought  to  apply  in  this  case.  The 
plaintiff  attempted  to  combine  all  his  demands  arising  out  of  the  entire  tran»> 
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action  In  a  single  suit — those  on  the  contract,  as  well  as  those  for  extra 
work.  He  has  not  sought  to  vex  the  defendant  by  separate  actions,  but  the 
contrary.  The  fact  that  he  failed  to  recover  on  a  part  of  his  claim  on  the 
theory  first  attempted  ought  nqt  to  debar  him  from  trying  again  on  any  other 
ground  that  the  law  recognizes  and  permits.  The  institution  by  a  party  of  a 
fruitless  action  which  he  has  not  the  right  to  maintain  will  not  preclude  hhn 
from  asserting  the  rights  he  really  possesses.*' 

The  authorities  abundantly  support  the  proposition  that,  when  judg- 
ment goes  for  the  defendant  in  an  action  on  express  contract  on  the 
ground  that  the  contract  had  not  been  completed  by  the  plaintiff,  "such 
judgment  is  not  a  bar  to  a  second  action  to  recover  the  reasonable  value 
of  the  same  services."  Rossman  v.  Tilleny,  80  Minn.  160,  83  N.  W. 
42,  81  Am.  St.  Rep.  247 ;  Arthur  Fritsch  M.  Co.  v.  Goodwin  Mfg.  Co., 
100  Mo.  App.  414,  74  S.  W.  136;  Henrietta  Bank  v.  Barnett  (Tex. 
Civ.  App.)  25  S.  W.  456 ;  Kirkpatrick  v.  McElroy,  41  N.  J.  Eq.  539,  ■ 
7  Atl.  647;  Marsh  v.  Masterton,  101  N.  Y.  401,  6  N.  E.  59;  Buddress 
v.  Schafer,  12  Wash.  316,  41  Pac.  43 ;  City  of  Davenport  v.  Allen  (C. 
C.)  120  Fed.  172.  The  fact  that  a  party  through  mistake  attempts 
to  exercise  a  right  to  which  he  is  not  entitled,  or  has  made  choice  of  a 
supposed  remedy  that  never  existed,  and  pursued  it  until  the  court  ad- 
judged that  it  never  existed,  should  not  and  does  not  preclude  him 
from  afterwards  pursuing  a  remedy  for  relief,  to  which  in  law  and 
good  conscience  he  is  entitled.  Wra.  W.  Bierce  Lumber  Co.  v.  Hutch- 
ins,  205  U.  S.  340,  347,  27  Sup.  Ct.  524,  51  L.  Ed.  828 ;  Barnsdall  v. 
Waltemeyer,  142  Fed.  415,  73  C.  C.  A.  515;  Fuller-Warren  Co.  v. 
Harter,  110  Wis.  80,  85  N.  W.  698,  63  L.  R.  A.  603,  84  Am.  St  Rep. 
867;  Rowell  v.  Smith,  123  Wis.  510,  102  N.  W.  1. 

In  respect  of  the  judgment  in  the  former  suit,  constituting  res  ad- 
judicata,  the  rules  laid  down  in  Cromwell  v.  County  of  Sac,  94  U.  S. 
351,  24  L.  Ed.  195,  are  apt  and  comprehensive: 

"But  where  the  second  action  between  the  same  parties  is  upon  a  different 
claim  or  demand,  the  judgment  in  the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  or  points  controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered.  In  all  cases,  therefore,  where  It  is 
sought  to  apply  the  estoppel  of  a  Jud^men^  rendered  upon  one  cause  of  action 
to  matters  arising  in  a  suit  upon  a  different  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actually  litigated  and  determined  in  the 
original  action,  not  what  might  have  been  thus  litigated  and'  determined. 
Only  upon  snch  matters  is  the  Judgment  conclusive  in  ahother  action." 

After  citing  the  case  of  Washington,  Alexandria  &  Georgetown 
Steam  Packet  Company  v.  Sickles,  24  How.  333,  16  L.  Ed.  650,  which 
was  a  much  stronger  case  tor  the  defendant  than  the  one  at  bar,  the 
court  said: 

"It  is  not  believed  that  there  are  any  cases  going  to  the  extent  that,  because 
in  the  prior  action  a  different  question  from  that  actually  determined  might 
have  arisen  and  been  litigated,  therefore  such  possible  question  is  to  be  con- 
sidered as  excluded  from  consideration  in  a  second  action  between  the  same 
parties  on  a  different  demand;  although  loose  remarks  looking  in  that  direction 
may  be  found  in  some  opinions.  On  principle,  a  point  not  in  litigation  in  one 
action  cannot  be  received  as  conclusively  settled  in  any  subsequent  action  upon 
a  different  cause  because  it  might  have  been  determined  in  the  first  action." 

It  is  the  identity  and  the  legal  quality  of  the  subject  of  the  two  ac- 
tions, as  well  as  the  identity  of  parties,  which  create  the  estoppel.    It 
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may  not  depend  so  much  upon  the  identity  of  the  thing  sued  for  "but 
rather  from  the  want  of  identity  in  the  issues  involved  in  the  two  ac- 
tions/' This  is  aptly  illustrated  by  the  c^se  of  Buttrick  v.  Holden,  8 
Cush.  (Mass.)  233.  The  action  was  for  breach  of  contract  to  convey 
land.  The  defendant,  inter  aha,  interposed  the  defense  that  theretofore 
the  plaintiff  brought  bill  in  equity,  based  on  the  contract  for  a  specific 
performance,  in  which  the  rights  of  the  parties  in  the  premises  were 
tried  out,  and  the  bill  was  dismissed.  It  is  true  there  were  other  par- 
ties' to  that  suit,  but  Chief  Justice  Shaw  hit  the  mark  by  saying  : 

'*A  judgment  for  the  defendants  in  that  suit  does  not  tend  to  negative  the 
defendant's  breach  of  contract,  on  which  this  action  at  law  is  brought." 

The  rule  as  expressed  by  Bigelow  on  Estoppel,  p,  75,  is  as  follows : 

"The  peculiarity  of  the  plea  of  former  judgment  consists  In  the  fact  that  it 
shows  that  a  certain  claim  or  demand  has  already  been  tried  and  determined. 
To  this  end  it  must  be  shown  that  there  is  identity  between  the  present,  and 
the  previous  cause  of  action.  The  question  then  to  be  decided  is  whether  the 
two  causes  of  action  are  the  same.  If  they  are  not  Identical  the  defense  It 
not  good." 

In  McCall  v.  Jones,  72  Ala.  371,  the  court  sard : 

"The  rule  of  res  ad  judicata  or  former  recovery  is  confined  to  those  causes 
where  the  parties  to  the  two  suits  are  the  same,  the  identical  point  is  direct- 
ly in  issue,  and  the  judgment  has  been  rendered  in  the  first  suit  on  that  point" 

In  his  work  on  Judgments  (volume  1,  §  259),  Freeman  says : 

"The  best  and  most  Invariable  test  as  to  Whether  a  former  judgment  Is  a 
bar  is  to  Inquire  whether  the  same  evidence  will  sustain  both  the  present  and 
the  former  action.  If  this  Identity  of  evidence  is  found,  It  wlU  make  no  differ- 
ence that  the  form  of  the  two  actions  is  not  the  same.  ♦  ♦  ♦  Whatever  be 
the  form  of  the  action,  the  Issue  Is  deemed  the  same  whenever  it  may,  in  both 
actions  be  supported  by  substantially  the  same  evidence.  If  so  supported,  a 
judgment  In  one  action  is  conclusive  upon  the  same  issue  in  any  other  suit, 
though  the  cause  of  action  is  dlCEerent  On  the  other  hand,  if  dl£Cerent  proofb 
are  required  to  sustain  two  actions  a  judgment  in  one  of  them  is  no  bar  to  the 
other.  If  the  evidence  in  a  second  suit  between  the  same  parties  is  sufficient 
to  entitle  plaintiff  to  a  recovery,  hl«  right  cannot  be  defeated  by  showing  any 
judgment  against  him  in  any  action  where  the  evidence  in  the  present  suit 
could  not,  if  offered,  have  altered  the  result." 

To  the  same  effect  is  the  text  in  2  Black  on  Judgments,  §  726.  See, 
also,  Taylor  v.  Castle,  42  Cal.  372, 

In  the  former  action  between  these  parties,  the  special  written  con- 
tract declared  on  having  been  admitted  by  the  answer,  it  was  only 
necessary  for  the  plaintiff  to  show  a  substantial  compliance  with  its 
requirements  respecting  the  lights,  and  the  failure  of  the  defendant 
to  pay  therefor.  As  the  contract  fixed  the  amount  of  recovery,  no 
proof  was  necessary  as  to  the  value  of  the  material  and  services  render- 
ed ;  and  no  such  evidence  would  have  been  admissible  under  the  plead- 
ings. Whereas  under  the  petition  in  the  present  action  the  plaintiff  is 
required  to  go  into  the  question  as  to  the  character  of  the  material,  the 
extent  of  the  services  rendered,  the  reasonable  value  thereof,  and  the 
enjoyment  of  the  lights  by  the  defendant.  The  only  office  the  special 
contract  might  perform  in  this  action  would  be  to  limit  the  amount  of 
recovery. 
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The  case  of  'Franklin  v.  Matoa  Gold  Mining  Co.,  recently  decided 
by  this  court  (C.  C-  A.)  158  Fed.  941,  presents  an  apt  illustration 
of  the  rule  of  law  in  question.  The  action  was  predicated  of  a  verbal 
contract  for  the  delivery  of  certain  bonds  of  the  company  for  profes- 
sional services  rendered.  The  plea  interposed  by  the  defendant  was 
that  the  contract  was  not  in  writing,  and  was,  therefore,  within  the  stat- 
ute of  frauds.  This  defense  was  sustained.  But  it  was  held  that  the 
plaintiff  was  entitled  to  maintain  action  quantum  meruit.  No  ques- 
tion could  successfully  arise  in  such  second  action  that  the  former 
judgment  was  res  ad  judicata.  Notwithstanding  the  lights  furnished 
by  this  plaintiff  may  not  have  been  such  as  the  contract  called  for,  it 
would  offend  the  common  sense  of  justice  that  the  city  should  use  and 
enjoy  what  was  furnished  without  paying  the  reasonable  value  thereof, 
not  exceeding  the  contract  price. 

If  there  be  any  uncertainty  as  to  whether  the  recovery  had  by  the 
plaintiff  in  the  former  suit  embraced  the  items  of  the  account  sued  on 
in  the  present  action,  resort  may  be  had  both  to  the  record  and  ex- 
trinsic evidence,  "showing  the  precise  point  involved  and  determined." 
Russell  v.  Place,  94  U.  S.  606,  24  L.  Ed.  214. 

It  results  that  the  judgment  of  the  Circuit  Court  must  be  reversed, 
and  the  cause  remanded,  with  directions  to  grant  a  new  trial. 


EXCELSIOR  COAIi  CO.  ▼.  GILDERSLBBVE  et  al. 
(Circoit  Court  of  Appeals,  Second  Circuit.    March  10,  1908.) 

No.  161. 

1.  SaXBS— BBBAOH  of  WARBANTT—AonON—MATTER  TO  BE  PROVEN. 

In  an  action  for  breach  of  warranty  in  connection  with  a  sale,  plaintiff 
must  show  the  warranty,  a  breach,  and  damages. 

[Ed-  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  43,  Sales,  $  1258.] 

2.  Same— Implied  Wabbantt. 

That  the  sellers  of  a  barge  agreed  to  construct  four  coal  bins  In  it  to  be 
loaded  and  unloaded  separately  implies  a  warranty  of  fitness. 

[Bi.  Note.— F6r  cases  in  point,  see  Cent  Dig.  vol.  48,  Sales,  S§  772-776.] 

8.  Judgmekt— Res  Adjcdicat a— Identity  of  Issues. 

In  an  action  for  breach  of  warranty  respecting  a  barge  sold  by  defend- 
ants, judgment  for  plaintiff  in  limitation  of  liability  proceedings  brought 
by  plaintiff  after  an  accident,  in  which  one  man  was  killed  and  others 
were  injured,  caused  by  a  defective  condition  of  a  bulkhead  on  the  barge, 
did  not  establish  a  breach  of  warranty  on  defendants'  part,  since  the  mat- 
ter before  the  court  in  the  limitation  of  liability  proceedings  had  wholly 
to  do  with  plaintlflTs  liability  to  the  damage  to  claimants,  aud  had  nothing 
to  do  with  defendants'  liability  to  plaintiff;  any  consideration  of  what 
defendants  did  or  omitted  to  do  being  wholly  collateral  to  the  issues,  and 
any  finding  with  respect  thereto  not  being  binding  upon  defendants. 

[Ed.  Note. — For  cases  in  point,  see  Cent  I>i8.  toL  80,  Judgment  H 
1244-1247.] 

4.   l^IAIr- EVIDBNO»~IBRBOX7I.ARITT  ADMITTED^BfFBGT. 

Though,  in  an  action  for  breach  of  warranty  re^;>ecting  a  barge  sold 
by  defendants,  a  judgment  in  limitation  of  liability  proceedings  brought 
by  plaintiff  after  an  accident  in  which  one  man  was  kUled  and  others 
were  injured,  caused  by  a  defective  condition  of  a  bulkhead  on  the  barge* 
did  not  establish  a  breach  of  warranty  on  defeudants*  part  t^  claimed  by 
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plaintiff,  tbe  entire  record  of  snch  proceedings,  indndlng  the  Btenoff- 
rapher'8  minutes,  being  in  evidence,  and  embracing  testimony  which.  If 
properly  established,  would  have  been  admissible  independently,  and,  no 
objection  being  made  to  the  irregularity  of  the  proof,  the  jury  had  a 
right  to  consider  such  testimony. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trial,  §§  261-265.] 

5.  Appeal  and  Error— Review— Dibected  Verdict. 

In  reviewing  an  order  directing  a  verdict  for  defendant,  the  United 
States  Cii^cuit  Court  of  Appeals  must  give  plaintiff  the  benefit  of  all  in- 
ferences fairly  deduclble  from  the  testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Eirror, 
§  4024.] 

6.  Sales— Breach  of  Warranty— Question  for  Jury. 

In  an  actloi^  for  breach  of  warranty  respecting  a  barge  sold  by  defend- 
ants, held^  under  the  evidence,  improper  to  direct  a  verdict  for  defend- 
ants. 

[Ed.  Note.^ — ^For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Sales^  <§  1303- 
1308.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

Writ  of  error  to  review  a  judgment  entered  upon  the  verdict  of  a 
jury  directed  by  the  court  in  favor  of  the  defendant.  ■ 

Carpenter,  Park  &  Symmers  (James  K.  Symmers,  of  counsel),  for 
plaintiff  in  error. 

E.  H.  Rogers  and  J.  Parker  Kirlin,  for  defendants  in  error. 

Before  LACOMBE,  WARD,  and  NO  YES,  Circuit  Judges. 

NOYES,  Circuit  Judge.  This  is  an  action  to  recover  damages  for 
an  alleged  breach  of  warranty  in  connection  with  the  sale  of  a  barge. 
In  such  an  action  the  plaintiff  must  allege  and  prove;  (1)  The  war- 
ranty.    (2)  The  breach.     (3)  The  ('.images. 

Although  the  complaint  is  involved,  it  may  be  construed  as  alleging 
that  the  barge  was  constructed  with  four  coal  bins  to  be  loaded  and 
unloaded  separately,  and  was  warranted  fit  for  such  use.  In  support 
of  these  allegations  testimony  was  introduced  that  the  defendants  when 
they  sold  the  barge  agreed  to  construct  the  bins  for  such  purpose. 
This  implied  a  warranty  of  fitness.  With  respect  to  a  breach  of  war- 
ranty, the  complaint  alleges  that,  while  said  barge  was  being  unloaded 
some  eight  months  after  the  sale,  one  of  the  bulkheads  collapsed,  kill- 
ing one  man  and  injuring  others — all  this  by  reason  of  the  defective 
construction  of  the  bulkhead.  The  plaintiff  did  not  rely  upon  the 
testimony  of  witnesses  to  show  the  breach  of  warranty,  but  sought  to 
establish  it  as  an  adjudicated  fact  binding  upon  the  defendants  by  way 
of  estoppel.  Accordingly  the  plaintiff  offered  in  evidence  the  judg- 
ment and  entire  record  in  limitation  of  liability  proceedings  instituted 
by  the  plaintiff  after  said  accident. 

The  petition  in  these  proceedings  alleged  that  the  petitioner  was  the 
owner  of  the  barge ;  that  the  bulkhead  gave  way  injuring  several  per- 
sons; that  their  injuries  were  not  caused  by  any  fault  of  the  barge  or 
of  the  persons  in  charge  of  her,  but  were  caused  by  the  fault  of  the 
persons  unloading  the  cargo ;  that  the  injuries  were  occasioned  with- 
out the  privity  or  knowledge  of  the  petitioner ;  and  that  suits  had  been 
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brought  for  the  recovery  of  damages  for  such  injuries.  The  petition- 
er prayed  for  an  appraisal  of  its  interest  in  the  l^rge,  for  a  limitation 
of  its  liability,  and  for  an  order  restraining  suits  and  requiring  dam- 
age claimants  to  prove  their  claims  in  the  proceedings.  The  damage 
claimants  filed  answers  denying  that  the  damage  was  caused  through 
no  fault  of  the  barge  or  of  the  persons  in  charge  of  her,  and  alleging 
affirmatively  that  the  persons  in  charge  of  the  barge  and  of  the  dis- 
charge of  the  cargo  were  the  agents  of  the  petitioner,  and  that  the 
damage  was  caused  by  their  negligence.  The  plaintiff  claimed  that 
the  defective  construction  of  the  bulkhead,  involving  a  breach  of  the 
defendants'  warranty,  was  established  by  the  judgment  in  these  lim- 
itation proceedings.  The  trial  court  admitted  the  judgment  and  en- 
tire record  in  evidence,  but  subsequently  directed  a  verdict  for  the  de- 
fendant upon  the  ground  that  the  judgment  failed  to  establish  as  res 
adjudicata  the  alleged  breach  of  warranty.  The  first  inquiry,  therefore, 
is  as  to  what  the  judgment  in  the  limitation  of  liability  proceedings 
did  establish. 

The  limitation  of  liability  statute  is  for  the  protection  of  shipowners, 
and  provides  that  the  liability  of  the  owner  for  any  fault  occurring 
without  his  privity  or  knowledge  shall  not  exceed  the  value  of  his  in- 
terest in  the  vessel.  An  essential  question  under  the  petition  for  lim- 
itation of  liability  thus  was  whether  the  petitioner  had  any  knowledge 
of  the  fault  which  gave  rise  to  the  liability.  Unless  this  were  shown, 
the  owner  was  not  entitled  to  the  exemption  of  the  statute.  But  mani- 
festly the  determination  of  the  question  of  the  petitioner's  knowledge 
at  the  time  of  the  accident  failed  to  show  defective  construction  at  the 
time  of  the  warranty.  What  the  petitioner  knew  or  was  ignorant  of 
established  in  no  way  the  defendant's  breach  of  warranty.  The  charge 
of  negligence  in  the  discharge  of  the  vessel  undoubtedly  involved  an 
inquiry  as  to  the  condition  of  the  vessel  at  the  time  of  the  accident  If 
the  bulkhead  had  then  been  insufficiently  secured,  it  might  have  con- 
stituted negligence  to  discharge  one  bin  before  the  other;  but  it  was 
immaterial  whether  the  bulkheads  had  been  originally  constructed  im- 
properly, or  whether  they  subsequently  became  insecure.  The  ques- 
tion was  as  to  the  conditions  as  they  existed  at  tlie  time  of  the  accident, 
and  any  inquiry  as  to  conditions  before  that  time  was  outside  the  is- 
sues. In  other  words,  the  matter  before  the  court  in  the  limitation 
of  liability  proceedings  had  wholly  to  do  with  the  liability  of  the  own- 
ers to  the  damage  claimants,  and  had  nothing  to  do  with  the  liability 
of  the  vendors  to  the  owners.  Any  consideration  of  what  the  defend- 
ants did  or  omitted  to  do  was  wholly  collateral  to  the  issues,  and  any 
finding  with  respect  thereto  not  binding  upon  the  defendants.  "The 
former  verdict  is  conclusive  only  as  to  facts  directly  and  distinctly  put 
in  issue,  and  the  finding  of  which  is  necessary  to  uphold  the  judgment. 
The  doctrine  of  estoppel  is  restricted  to  facts  directly  in  issue,  and 
does  not  extend  to  facts  which  may  be  in  controversy,  but  which  rest 
in  evidence,  and  are  merely  collateral.  *  *  *  No  judgment  or 
decree  is  evidence  in  relation  to  any  matter  which  came  collaterally  in 

?uestion,  nor  to  any  matter  incidentally  cognizable,  or  to  be  inferred 
rom  the  judgment  only  bv  arf2:ument  or  construction."    Freeman  on 
Judgments  (4th  Ed.)  §§  257,  258. 
160  F.— 4 
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As  we  have  pointed  out,  any  inquiry  in  the  limitation  of  liability 
proceedings  involving  the  condition  of  the  vessel  at  the  time  of  the 
warranty  was  merely  incidental  to  the  inquiry  whether  there  had  been 
negligence  in  discharging  the  vessel.  If  the  petitioner  had  been  held 
free  from  negligence,  it  would  not  have  proved  that  the  defendants 
did  not  break  their  warranty-  That  the  petitioner  was  held  liable  does 
not  prove  they  broke  it.  The  defendants  were  entitled  to  their  day  in 
court.  They  had  a  right  to  try  out  the  question  whether  they  broke 
their  warranty.  Evidence  which  would  have  been  most  important  in 
an  action  against  them  by  the  owner  had  no  place  whatever  in  the  lim- 
itation of  liability  proceedings.  Thus  in  case  the  defendants  could  have 
shown  that  the  men  upon  the  barge  had  taken  down  the  bulkheads 
after  the  plaintiff  purchased  it  and  had  put  them  up  again  improperly 
it  might  have  been  a  good  defense.  But  there  is  no  theory  upon  which 
such  evidence  could  have  properly  come  into  the  limitation  proceed- 
ings. 

The  trial  court,  therefore,  was  right  in  holding  that  the  judgment 
in  the  limitation  proceedings  did  not  establish  a  breach  of  warranty  on 
the  part  of  the  defendants.  If  that  had  been  the  only  question  involved 
in  the  direction  of  the  verdict,  the  action  of  the  court  would  have  been 
correct.  But  the  case  did  not  stand  in  that  way.  The  entire  record, 
including  the  stenographer's  minutes,  had  been  admitted  in  evidence, 
and  was  in  the  case.  It  embraced  the  testimony  of  the  defendant 
Oliver  Gildersleeve.  This  testimony,  if  properly  established,  would 
have  been  admissible  independently.  But  no  objection  was  made  to 
its  irregular  proof.  It  was  admitted  before  the  jury,  and  they  had 
the  right  to  consider  it.  In  this  testimony  it  appears  that  the  witness 
was  repeatedly  inquired  of  regarding  that  most  essential  question, 
whether  the  bulkheads  were  so  constructed  that  the  pockets  could  be 
loaded  or  unloaded  separately.  The  witness  would  not  answer  that 
they  were  so  constructed  and  finally  answered : 

"We  build  those  bulkheads  as  the  parties  want  them,  and  It  Is  up  to  them  to 
say  what  they  can  do." 

Moreover,  the  defendants  cross-examined  the  witness  Keeler  in  the 
present  case  and  he  testified  as  to  the  construction  of  the  bulkheads 
and  that  they  were  not  built  in  the  customary  way. 

Considering  all  the  testimony,  therefore,  and  giving  the  plaintiff  the 
benefit  of  all  the  inferences  fairly  to  be  drawn  from  it  (as  we  are  bound 
to  do  when  a  case  comes  up  from  a  directed  verdict),  we  are  unable 
to  say  that  there  was  not  evidence  to  warrant  the  jury  in  bringing  in  a 
verdict  for  the  plaintiff. 

There-  was  error  in  the  direction  of  a  verdict  The  judgment  ia 
reversed,  and  cause  remanded  for  a  new  trial. 
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NATIONAL  CANDY  CO.  ▼.  MILLER 
(Circuit  Oonrt  of  Appeals,  Eighth  Circuit    March  9.  1908.) 
No.  2,661. 

1  BfABTEB  AND   SERVANT— I NJUBIBS  TO   SERVANT— DANOEBOUS  MaCHINEBT. 

Where  plaintiff  was  injured  while  operating  a  candy  cutter,  and  it  was 
undisputed  that  the  practical  operation  of  the  cutter  In  admitting  the 
cardboard  with  the  candy  thereon  to  pass  under  the  fender  over  the 
knlYes  could  not  well  have  admitted  of  a  smaller  space  than  that  allowed 
betiveen  the  fender  and  the  moving  candy,  the  machine  was  not  defective 
as  not  sufficiently  safeguarded. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, H  228-231.] 

Z  Same— "Fellow  Servants." 

Where  plaintiff  employed  to  operate  a  candy-cutting  machine  obtained 
the  candy  to  be  passed  through  the  machine  from  his  foreman,  who  had 
no  authority  to  hire  or  discharge  his  co-employ6s,  he  was  plalntiflTs  fel- 
low servant,  so  that  plaintiff  could  not  recover  for  the  foreman's  negli- 
gence In  furnishing  him  candy  which  was  not  sufficiently  cooled  to  be  cut 
in  safety  by  the  machine. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant,  §§  486-492. 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  271&-2730; 
Tol.  8,  p.  7662, 

Who  are  fellow  servants,  see  notes  to  Northern  Pac.  B.  Co.  v.  Smith,  8 
a  O.  A.  668,  Fllppin  v.  Kimball,  31  O.  C  A.  286.] 

3.  Sake— Fellow -Servant  Law. 

The  Missouri  fellow-seryant  law  does  not  extend  to  the  employment 
of  servants  In  a  candy  factory  engaged  In  cutting  slabs  of  candy  by  a 
machine. 

4.  Words  and  Phrases— "Fixed." 

The  word  "fixed,"  as  ordinarily  used,  means  securely  placed,  fast^ied. 
settled,  immovable,  unalterable. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp. 
2829-2830.] 

5.  Same— ••Traverse." 

The  word  **traverse,"  when  used  as  a  verb,  primarily  means  to  lay  In  a 
cross  direction,  to  cross,  while  the  participle  "traversing"  Implies  adjust- 
able laterally,  having  a  lateral  or  swinging  motion. 

[Ed.  Note, — For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p. 
7083.] 

6.  Master  and  Servant— Injuries  to  Servant— Statutes— Machines. 

Mo.  Rev.  St  1899,  §  6434  (Ann.  St  1906,  p.  3217),  provides  that  no  minor 
or  woman  shall  be  required  to  work  between  the  "fixed  or  traversing' 
parts  of  any  machine  while  it  is  in  motion.  Plaintiff,  a  minor,  was  em- 
ployed to  operate  a  candy-cutting  machine,  the  knives  of  which  were 
covered  by  a  hood  and  protected  by  wooden  guards.  The  candy  was  hand- 
ed to  plaintiff  in  slabs  on  pieces  of  cardboard,  and  he  was  directed  to 
shove  this  under  the  knives  by  seizing  the  cardboard  with  his  thumb  and 
first  finger,  and  pressing  the  candy  from  the  rear  with  the  palm  of  his 
hand  toward  the  fender.  The  cardboard  was  about  18  Inches  square,  and 
the  candy  thereon  from  10  to  12  inches  square,  so  that  plaintiff  had  ample 
opportunity  to  disengage  his  hand  from  the  cardboard  before  any  JeriJing 
motion  of  the  machine  could  have  drawn  his  hand  under  the  knives.  Held, 
that  plaintiff  was  entirely  outside  of  and  away  from  the  motion  of  the 
machine,  and  was  therefore  not  entitled  to  predicate  an  action  for  in- 
juries to  his  hand  by  being  caught  In  the  machine  on  such  section. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 
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William  R.  Gentry  (J.  E.  McKeighan  and  M.  F.  Watts,  on  the 
brief),  for  plaintiff  in  error. 

William  R.  Scullin  (Harry  H.  Haeussler,  George  A.  H.  Mills,  and 
F.  A.  Chopin,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  PHIUPS. 
District  Judge. 

PHILIPS,  District  Judge.  This  is  a  writ  of  error  to  have  reviewed 
the  judgment  obtained  by  the  defendant  in  error  (hereinafter  designat- 
ed the  plaintiff)  against  the  plaintiff  in  error  (hereinafter  designated 
the  defendant),  for  personal  injury.  At  the  ttme  of  the  injury  the 
plaintiff  was  a  minor  between  16  and  17  years  old,  well  developed 
mentally  and  physically.  The  defendant  was  conducting  a  candy  fac- 
tory in  the  city  of  St.  Louis,  and  the  plaintiff  was  in  its  employ  as  an 
operator.  The  cutting  machine  at  which  he  worked  is  best  illustrated 
by  the  two  exhibits  hereto  attached : 
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When  at  work  the  phiintiflF  stood  at  the  side  of  the  machine  where 
the  revolving  belt,  A,  ran.  The  candy  was  placed  by  a  fellow  work- 
man named  Nemuth,  who  prepared  it,  on  the  table,  E,  from  which 
the  plaintiff  took  it,  placing  it  upon  a  cardboard  on  the  belt,  A,  to  be 
run  under  and  cut  into  squares  by  the  knives.  The  belt,  A,  is  the 
conveyor  passing  over  two  rollers,  like  an  ordinary  belt  in  a  factory. 
The  knives  were  under  the  box  or  hood,  B,  to  protect  them,  and  pre- 
vent any  one  from  coming  in  contact  with  them  when  working  about 
the  machine.    Protruding  from  beneath  this  hooded  box  were  wooden 

?Liards  or  fingers,  marked  **C"  in  Exhibit  1,  and  "X"  in  Exhibit  2. 
he  candy,  when  placed  on  the  cardboard  as  the  belt  revolved,  was 
carried  directly  under  the  finger  guards  to  the  knives.  The  object 
of  the  finger  guards,  extending  the  length  of  the  knives,  was  to  pre- 
vent the  hand  or  fingers  of  the  operator  from  being  carried  too  near 
to  the  moving  knives.    After  the  candy  was  thus  passed  under  the 
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knives,  and  cut  into  strips,  it  came  out  upon  a  table,  designated  as  "D" 
in  Exhibit  1.  As  some  of  the  candy  would  slip,  and  not  be  cut  into 
the  desired  shape  in  passing  through  the  knives,  that  portion  of  it 
would  be  sprinkled  by  the  operator  with  a  little  sugar  kept  in  the 
bucket  marked  "F"  in  the  exhibit,  and  carried  back  on  the  cardboard 
by  this  operator,  and  again  placed  on  belt  A,  and  run  through  the 
knives,  turning  it  out  at  right  angles  to  its  former  position. 

Exhibit  2  shows  the  box  guard  over  the  knives  removed.  The  fin- 
ger fenders  stand  out  beyond  the  knives,  -just  high  enough  to  admit 
the  cardboard  and  candy  to  pass  freely  thereunder  to  the  knives. 

The  plaintiff  had  been  at  work  at  this  place  from  two  to  three  days 
before  the  accident,  and  was  fully  instructed  by  the  foreman  as  to 
the  manner  of  operating  the  candy  in  passing  to  the  knives,  and  how 
to  hold  his  hand  and  fingers  on  the  cardboard  in  guiding  it.  The  man- 
ner of  holding  the  hand,  as  was  customary,  and  as  he  was  directed, 
was  to  hold  the  palm  perpendicularly,  toward  the  finger  guards,  as  he 
steered  the  candy  with  his  finger  tips,  his  thumb  and  finger  being  on 
the  cardboard  behind  the  candy,  so  that  the  palm  of  his  hand  in  the 
movement  would  come  to  the  finger  g^ard,  when  he  should  at  once 
disengage  his  hand.  He  had  seen  the  knives,  knew  their  position  and 
manner  of  operation,  and  was  fully  advised  of  the  danger  of  permit- 
ting his  hand,  or  his  fingers  to  pass  under  the  guard.  The  grounds  of 
negligence  imputed  by  the  petition  to  the  defendant,  whereby  he 
claims  that  his  hand  passed  beyond  the  guard,  and  came  in  contact 
\yith  the  knives,  are  (1)  that  the  defendant  negligently  required  him  to 
operate  a  machine  Which  was  unsafe  and  dangerous,  because  its  opera- 
tion exposed  him,  and  brought  him  in  close  proximity  to  said  revolving 
blades;  (2)  that  he  was  compelled,  in  guiding  the  candy  into  said 
machine,  to  have  his  hands  on  the  candy  in  close  proximity  to  the  re- 
volving blades;  (3)  that  the  defendant  failed  to  instruct  him  in  the 
operation  of  the  machine,  or  warn  him  of  the  danger  of  having  his 
hand  drawn  into  the  same ;  (4)  that  the  defendant  negligently  furnish- 
ed him  candy  unsafe  and  unfit  to  be  passed  into  the  machine,  as  it 
was  at  the  time  of  a  soft,  sticky,  clinging  substance,  not  sufficiently 
cooled,  and  not  provided  against  the  contingency  of  its  sticking  to 
said  knife  blades ;  (6)  that  the  defendant  failed  to  provide  proper  and 
sufficient  guards  or  shields  around  said  blades ;  (6)  that  at  the  time  of 
the  accident  there  was  in  force  in  the  state  of  Missouri  the  following 
provisions  of  the  statute,  to  wit :  Rev.  St.  1899,  §§  6433,  6434  (Ann. 
St.  1906,  p.  3217): 

"Sec.  6433,  Belting,  etc.  To  be  Guarded— The  belting,  shafting,  gearing 
and  drums,  in  all  manufacturing,  mechanical  and  other  establishments  in  this 
state,  when  so  placed  as  to  be  dangerous  to  the  persons  employed  therein  or 
thereabouts  while  engaged  in  their  ordinary  duties,  shall  be  safely  and  se- 
curely guarded  when  possible;  if  not  possible,  then  notice  of  its  danger  shall 
be  conspicuously  posted  in  such  establishments. 

"Sec.  6434.  Minor  Or  Woman  Not  To  Clean  Or  Work  In  Certain  Places 
About  Moving  Machinery — No  minor,  or  woman  shall  be  required  to  clean  any 
part  of  the  mill,  gearing  or  machinery  in  any  such  establishment  In  this  state, 
whUe  same  is  in  motion,  or  work  between  the  fixed  or  traversing  parts  of 
any  machine,  while  it  is  in  motion  by  the  action  of  steam,  water  or  other  me- 
chanical power." 
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The  petition  charges  that  defendant  disregarded  said  statutory  pro- 
visions in  failing  to  safely  guard  the  belt  of  said  cutting  machine,  and 
failing  to  post  notices  of  the  danger  of  coming  in  contact  with  them, 
and  requiring  the  plaintiff,  a  minor,  to  work  upon  and  between  said 
cutting  machine,  and  between  the  fixed  and  traversing  parts  of  the 
same  while  it  was  in  motion.  It  is  quite  apparent  from  the  foregoing 
statement  of  facts  that  there  is  no  foundation  for  the  imputed  negli- 
gence as  to  the  character  of  the  machine  which  the  defendant  was  op- 
erating, or  in  its  failure  to  properly  guard  the  knives  of  the  machine. 
The  evidence  was  undisputed  that  its  practical  operation  in  admitting 
the  cardboard  with  the  candy  on  it  to  pass  under  the  fender  could 
not  well  have  admitted  of  a  smaller  space  than  that  allowed  between 
the  fender  and  the  moving  candy.  The  allegation  of  failure  to  advise 
the  plaintiff  of  the  manner  of  operating  the  candy  on  the  conveyor  and 
the  danger  to  him  of  suffering  his  hand  or  fingers  to  pass  under  the 
guard  is  wholly  contradicted  by  his  own  testimony. 

In  respect  of  the  imputed  negligence  of  the  defendant  in  furnishing 
to  the  plaintiff  candy  on  the  occasion  in  question  in  an  unsafe  and  un- 
fit condition,  the  substance  of  the  evidence  was  that  the  man  Nemuth 
who  had  charge  of  the  matter  of  the  preparation  of  the  candy,  and  de- 
livering it  on  the  table,  E,  was  an  experienced  man  for  such  work,  and 
that  the  candy  was  prepared  by  him  in  the  usual  manner,  and  no  dif- 
ficulty had  ever  been  experienced  before  in  passing  candy  so  pre- 
pared under  the  guard  to  the  knives.  The  plaintiff  claims  that  the 
candy  was  composed  of  cocoanut,  coated  with  chocolate.  Candy  of 
the  same  composition,  prepared  by  Nemuth  in  appropriate  block,  had 
been  passed  under  the  knives  by  the  plaintiff  immediately  before 
the  block  in  question,  without  any  difficulty.  He  claims  in  his  testi- 
mony that,  when  he  placed  the  second  block  of  candy  on  the  conveyor, 
by  reason  of  its  stickiness,  the  knives  jerked  suddenly  the  cardboard 
upon  which  the  candy  rested,  carrying  his  hand  underneath  the  fender 
in  contact  with  the  knives.  The  evidence  without  contradiction  show- 
ed that  immediately  after  the  accident  just  after  his  hand  was  released 
from  the  machine,  it  was  found  that  the  candy  had  passed  successfully 
through  on  to  the  table,  D,  properly  cut. 

On  this  state  of  the  proof  the  court  in  its  charge  said : 

"I  do  not  belleye  that  the  testimony  here  produced  would  Juetlty  the  court 
In  sabmittlng  to  you  the  question  as  to  whether  the  defendant  was  guilty  of 
negligence  in  the  kind  or  character  of  the  candy  used.  The  testimony  of  the 
plaintiff  on  that  subject  was  not  satisfactory  and  clear.  Men  of  general  knowl- 
edge know  that  candy  is  a  subf^tance  that  sticks  and  is  liable  to  clog.  So  far 
as  the  court  instructs  you,  it  limits  this  inquiry  to  the  statute  (section  6434).*' 

If  there  was  any  fault  in  the  matter  of  the  composition  and  prepara- 
tion of  the  particular  block  of  candy  in  question,  it  was  that  of  the 
man  Nemuth,  who  prepared  it.  He  and  the  plaintiff  were  fellow 
servants,  working  in  the  same  department,  the  one  mixing  and  prepar- 
ing the  blocks  of  candy  and  delivering  it  to  the  other  to  be  run  through 
the  machine.  The  fact  that  Nemuth  may  have  been  the  foreman  of 
the  gang  working  on  his  floor  in  that  department,  the  evidence  failing 
to  show  that  he  was  authorized  to  hire  or  discharge  his  co-employes, 
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did  not  destroy  the  relation  of  fellow  servants  between  them,  working 
under  a  common  master.  Weeks  v.  Scharer,  111  Fed.  330,  49  C.  C. 
A.  372;  Id.,  129  Fed.  333,  64  C.  C.  A.  11;  Louisville  &  N.  R.  Co.  v. 
Stuber,  108  Fed.  934,  48  C.  C.  A.  149,  54  L.  R.  A.  696 ;  N.  P.  Co.  v. 
Hambly,  154  U.  S.  358,  359,  loc.  cit,  14  Sup.  Ct.  983,  38  L.  Ed.  1009. 
The  fellow-servant  law  of  Missouri  does  not  extend  to  the  employ- 
ment in  which  the  plaintiff  and  Nemuth  were  engaged  as  servants. 

Aside  from  all  this,  the  trial  court  ruled  that  the  plaintiff  had  fail- 
ed to  make  out  a  case  to  go  to  the  jury  on  any  of  the  grounds  of  neg- 
ligence alleged  in  the  petition,  save  that  predicated  on  said  section 
6434,  Rev.  St.  Mo.  As  recovery  was  had  upon  this  statute,  and  the 
plaintiff  did  not  sue  out  any  writ  of  error  on  the  court's  ruling,  the 
only  remaining  question  for  our  determination  is:  Did  the  evidence 
bring  the  plaintiff's  case  within  the  purview  of  said  statute?  Under 
the  charge  of  the  court  the  recovery  must  have  been  had  upon  the 
latter  clause  of  section  6434  of  the  statute,  to  wit,  in  requiring  the 
plaintiff,  a  minor,  to  "work  between  the  fixed  or  traversing  parfs  of 
the  machine  while  it  is  in  motion." 

It  must  be  conceded  that  this  statute  is  not  perspicuous.  Precisely 
what  is  meant  by  the  "fixed"  or  "traversing"  parts  of  the  machine  is 
difficult  to  define.  Under  the  title  "Construction  of  Statutes,"  sec- 
tion 4160,  1  Rev.  St.  Mo.  1899  (Ann.  St.  1906,  p.  2252),  it  is  declared 
that: 

"Words  and  phrases  shall  be  taken  in  their  plain  or  ordinary  and  usual 
sense,  but  technical  words  and  phrases  having  a  peculiar  and  appropriate 
meaning  In  law,  shall  be  understood  according  to  their  technical  Import." 

The  word  "fixed,"  as  ordinarily  used,  and  as  defined  primarily  by 
the  dictionary,  means  "securely  placed,  or  fastened;  settled,  immova- 
ble; unalterable."  The  verb  "traverse,"  primarily  means,  "to  lay  in 
a  cross  direction,  to  cross";  while  the  participle  "traversing"  implies 
"adjustable  laterally,  having  a  lateral  motion,  or  swinging  motion." 
This  statute  would  be  more  comprehensible  and  susceptible  of  practical 
application  if  it  read,  "between  the  fixed  and  traversing  parts  of  any 
machine" ;  because  it  may  be  easily  perceived  that  it  was  the  conception 
of  the  Legislature  that  women  and  minors  wer^  assumed  to  be  less  ob- 
servant of  cautiousness  and  concentrated  consideration,  and  would  be 
exposed  to  a  more  special  danger  when  working  between  the  parts  of 
a  machine  fixed  with  traversing  motion,  crossing  or  laterally  adjusted. 
In  short,  that  they  would  be  liable  to  be  caught  and  injured  when  en- 
gaged about  such  constructed  parts  of  a  machine  than  if  working 
in  a  different  position.  Be  this  as  it  may,  it  is  to  be  kept  in  mind  that 
the  statute  does  not  interdict  the  employment  of  women  or  minors 
to  work  at  or  about  any  machine,  but  it  is  directed  only  against  require 
ing  them  to  work  between  the  designated  parts  of  the  machine.  This 
distinction  was  not  guardedly  kept  in  mind  by  the  trial  judge  in  his 
charge  to  the  jury  when  he  said : 

"The  court  charges  yon,  as  It  has  heretofore  charged  you,  that  the  employ- 
ment of  a  minor  in  that  establishment  about  the  machinery  described  to  yon 
was  an  act  of  negligence  upon  the  part  ot  the  defendant'' 
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It  hardly  admits  of  debate,  as  shown  by  the  photograph,  that  where 
the  plaintiflf  was  assigned  to  do  his  work,  to  the  left  of  the  table,  A, 
he  was  not  between  either  the  fixed  or  traversing  parts  of  the  machine, 
but  was  outside  of  and  away  from  such  motion. 

It  is,  moreover,  contrary  to  the  physical  facts  that  the  plaintiff  should 
have  sustained  his  injury  but  for  his  own  negligence.  As  the  candy 
on  the  cardboard,  according  to  his  testimony,  was  passing  for  the 
first  time  under  the  knives,  if  he  was  observing  the  instructions  given, 
the  tip  of  his  thumb  and  first  finger  was  on  the  cardboard  pressing 
the  candy  from  the  rear  with  the  palm  of  his  hand  towards  the  fender. 
So  if,  as  a  matter  of  fact,  the  motion  of  the  knives  was  arrested  by  rea- 
son of  the  stickiness  of  the  candy,  that  would  have  occurred  the  mo- 
ment the  knives  came  in  contact  with  the  front  block  of  the  candy. 
As  the  cardboard  was  about  a  foot  and  a  half  square,  and  the  candy 
placed  thereon  was  from  10  to  12  inches  square,  he  had  ample  time  to 
disengage  his  hand  from  the  cardboard  in  the  rear  of  the  candy  be- 
fore the  jerking  motion  could  have  possibly  drawn  his  hand  under, 
if  he  had  been  giving  any  heed  to  the  situation. 

The  request  made  by  the  defendant  that  no  recovery  could  be  had 
predicated  of  said  section  6434  of  the  statute  should  have  been  gfven. 
It  results  that  the  judgment  of  the  Circuit  Court  must  be  reversed 
and  the  cause  remanded,  with  directions  to  grant  a  new  trial. 


8ARGE3NT  v.   BliAKB. 

(Clrcnit  Court  of  Appeals,  EMghtb  Circuit.    March  19,  1908.) 

No.  2,623. 

!•  Bahkrtjptct—Fbaudulbnt  Transfer  under  Section  eTB—PATMENT  by  In- 

SOLVBNT    OF    INBIVIDXTAL    DbBTS'  WITH    PABTNEBSniP    PROPERTY    18    NOT— 
FaC1»— CONOLUSIONB. 

K.  and  M.  were  partners.  They  and  the  partnership  were  Insolvent. 
K.  took  $234.34  with  M.'s  consent  out  of  the  partnership  funds  for  him- 
self, and  In  consideration  thereof  and  of  M.'s  covenant  to  as.sunie  and  pay 
the  partnership  debts  conveyed  to  him  the  remainder  of  the  partnership 
property  and  the  partnership  business.  Immediately  thereafter  M.  paid 
to  Mrs.  P.,  his  mother,  out  of  the  funds  which  had  been  partnership  prop- 
erty, $3,731.90,  which  he  owed  her  for  money  he  had  borrowed  to  put  in- 
to the  partnership  business.  Mrs.  S.  did  not  have  reasonable  cause  to  be- 
lieve that  any  preference  was  Intended  by  this  payment,  nor  did  she  have 
any  cause  to  believe  that  it  was  made  with  Intent  to  binder,  delay,  or 
defraud  creditors  of  the  firm,  or  of  the.  firm  partners.  K.  and  M.  had  no 
intent  to  hinder,  delay,  or  defraud  creditors  to  any  greater  extent  than 
the  payment  to  Mrs.  S.  would  necessarily  hinder  or  prevent  them  from  col- 
lecting their  debts.  Within  four  months  K.  and  M.  and  the  partnership 
were  adjudged  bankrupts.  The  trustee  brought  suit  to  recover  the  $3.- 
731.00  of  Mrs.  S. 

Held  the  trustee  was  not  entitled  to  recover  this  money  of  Mrs.  S. 

2L  Same— Intent  to  Hinder,  Delay  or  Prevent  Collections  Unlawfully 
Requisite  to  Fraudulent  Transfer. 

Intentional  transfers  by  Insolvents  to  secure  or  pay  pre-oxtsMng  debrs 
within  four  months  prior  to  the  filing  of  a  petition  In  bankruptcy  which 
are  not  voidable  as  preferences  under  section  67e.  or  violative  of  other 
pEOVislons  of  law,  and  which  are  inade  without  intent  to  hinder,  delay, 
or  defraud  creditors  more  than  such  securities  or  payments  necessarily 
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have  that  effect  do  not  evldcnee  an  intent  to  hinder,  delay,  or  defraud 
creditors  within  the  meaning  of  section  G7e  of  the  Bankruptcy  Act  of 
July  1,  1898,  c.  541,  30  Stat.  564  (U.  S.  Comp.  St.  1901,  p.  3449). 

It  is  not  eveo"  intent  to  hinder  or  delay  creditors  In  collecting,  or  to 
prevent  them  from  collecting,  but  an  Intent  to  do  so  unlawfully  only  that 
is  denounced  by  that  section. 

8.  Same— Section  5f  Governs  Pbopertt  of  Bankbupts  when  Petition  is 
Filed. 

Act  July  1,  1898,  c.  541,  §  5f.  30  Stat.  548  (U.  S.  Ctomp.  St.  1901,  p.  8424), 
enunciates  a  rule  of  administration  of  partnership  and  individual  prop- 
erty, and  it  governs  only  such  partnership  and  such  individual  property 
as  the  alleged  bankrupts  owned  at  the  time  the  petition  is  filed  and  that 
which  has  been  previously  transferred  fraudulently,  or  to  make  a  void- 
able preference. 

4.  Partnership— Pabtnebs  have  Right  op  Disposition  Until  Partnership 

Property  is  Placed  in  C?ustody  of  the  L/aw— Preference  of  Partner- 
ship Creditors  then  B^bst  Attaches. 

Until  partnership  property  is  placed  in  the  custody  of  the  law  by  some 
suit  or  act  which  Invokes  the  interposition  of  a  court  to  administer  it, 
partners,  with  the  consent  of  each,  have  the  right  and  the  power  to  con- 
vert it  into  individual  property,  to  apply  it  to  the  payment  of  individual 
debts  in  preference  to  the  debts  of  the  partnership,  or  to  make  any  other 
disposition  of  it  in  good  faith  which  does  not  constitute  a  voidable  pref- 
erence.   Insolvency  does  not  destroy  or  diminish  this  right  of  disposition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  88,  Partnership,  H 
112,  118.] 

The  right  of  the  creditors  of  a  partnership  to  be  paid  out  of  the  part- 
nership property  in  preference  to  the  individual  creditors  does  not  attach 
until  an  application  is  made  to  some  court  for  the  administration  of  the 
partnership  property,  nor  then,  unless  some  partner  has  at  that  time  that 
right,  for  the  preferential  equity  of  the  partners  is  the  mere  right  to  en- 
force the  right  of  the  partners  to  compel  such  a  preference. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  88,  Partnership, 
1-315.] 

Before  the  partnership  property  is  placed  in  custodia  legin  it  is  not 
held  in  trust  for  the  partnership  creditors,  and  they  have  no  lien  upon  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  38,  Partnership, 
S  315.] 

5.  Bankruptcy— Partnership— Payment  op  Individual  Debt  with  Pabtneb- 

SHiP  Property  by  Insolvent  no  Eviden<;e  of  Intent  to  Defraud  ut»- 
DEB  Section  67e. 

When  all  the  partners  consent,  their  application  of  the  partnership  prop- 
erty to  the  payment  of  an  individual  debt  of  a  partner  within  four  months 
of  the  filing  of  a  petition  in  bankruptcy,  and  while  the  partners  and  the 
partnership  are  insolvent,  does  not  evidence  any  intent  to  hinder,  delay, 
or  defraud  the  creditors  of  the  partnership  within  the  meaning  of  section 
67e  of  the  Bankruptcy  Law,  Act  July  1,  1898,  c.  541,  30  Stat.  564  (U.  S. 
Comp.  St.  1901,  p.  3449).  and  it  is  not  void  or  voidable  where  the  creditor 
paid  has  no  reasonable  cause  to  believe  that  a  preference  was  intended 
thereby. 
8.  Partnbbship— Contract— Consideration— The  Assumption  by  an  Insol- 
vent of  the  Debts  of  an  Insolvent  Partnership  was  a  Valuable  Con- 
sideration. 

The  covenant  of  an  insolvent  partner  to  assume  and  pay  the  debts  of 
an  Insolvent  partnership  is  a  valuable  consideration  sufliclent  to  support 
a  conveyance  of  an  interest  in  the  partnership  property. 

7.  Same— AssuikiPTiON  of  Partnership  Debts  Creates  no  Trust  ob  Lien  in 
Favor  of  Pabtnebship  Creditobs. 

The  assumption  of  payment  of  partnership  debts  by  one  partner  in 
consideration  of  an  absolute  conveyance  of  the  partnership  property  to- 
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him  by  the  other  creates  no  trust  In  and  fastens  no  Hen  upon  the  prop 
erty  thus  conveyed  In  favor  of  the  partnership  creditors  prior  to  any  re- 
quest for  the  interposition  of  a  court  to  administer  the  partnership  prop- 
erty. 
(Syllabus  by  the  Court) 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
western Division,  Judicial  District  of  Missouri. 
For  opinion  below,  see  162  Fed.  263. 

Willard  P.  Hall  (A.  E.  Spencer,  on  the  brief),  for  appellant. 
Edwin  A.  Krauthoif  (Arthur  Miller,  Samuel  Feller,  and  Karnes  & 
New,  on  the  brief),  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  In  December,  1902,  King  and  Max- 
well formed  a  partnership  in  the  business  of  dealing  in  paints,  oils, 
glass,  and  other  articles  at  Kansas  City,  in  the  state  of  Missouri,  un- 
der the  name  of  King  &  Maxwell  Paint  &  Glass  Company,  and  Max- 
well borrowed  $3,500  of  his  mother,  Mrs.  Sargent,  to  put  into  the 
business,  and  gave  her  his  promissory  note  for  the  money  payable  with 
interest  in  three  years  from  the  date  of  the  note.  He  paid  the  interest 
on  it  from  time  to  time  until  on  June  11,  1904,  he  paid  her  $2,500  of  it, 
and  on  June  14,  1904,  $1,231.90,  the  amount  still  owing  upon  it,  and 
she  surrendered  the  note  to  him.  During  the  year  1903  and  the  first 
half  of  the  year  1904  the  company  made  a  profit,  or  the  partners 
thought  it  made  a  profit,  of  $3,800.  Between  February  1,  1904,  and 
June  18,  1904,  $9,096.08  which  was  derived  from  the  sales  of  mer- 
chandise by  the  partnership  was  deposited  in  the  banks  to  the  credit 
of  the  company,  and  prior  to  June  11,  1904,  all  this  money,  except  $3,- 
731.90  subsequently  paid  to  Mrs.  Sargent  and  $867.60  paid  for  mer- 
chandise bought,  was  drawn  out  of  the  bank  by  the  partners  as  in- 
dividuals. On  June  11,  1904,  or  a  day  or  two  before  that  day,  Max- 
well learned  that  King,  who  had  the  financial  management,  had  drawn' 
out  all  the  money  that  he  had  put  into  the  firm  as  capital  and.  his  half 
of  the  profits,  which  amounted  to  about  $4,400  in  all,  with  the  excep- 
tion of  $234.34.  Maxwell  was  dissatisfied  with  King's  action,  and 
upon  consultation  they  agreed  that  in  consideration  of  $234.34  paid 
to  him  out  of  the  moneys  of  the  company,  and  of  Maxwell's  covenant 
to  assume  and  pay  all  the  firm  debts.  King  should  sell  and  convey  his 
interest  in  the  property  of  the  company  and  in  the  business  to  Max- 
well, should  authorize  Maxwell  to  carry  on  the  business  in  the  name 
of  the  company,  and  should  agree  to  keep  out  of  any  like  business 
for  a  year.  On  June  11,  1904,  the  $234.34  was  paid  to  King,  and  he 
executed  and  delivered  to  Maxwell  a  formal  bill  of  sale,  in  which 
the  terms  just  stated  were  clearly  embodied,  and  delivered  to  him  the 
-exclusive  possession  of  the  property  and  business  of  the  company. 
At  this  time  the  partnership  and  each  of  the  partners  was  insolvent,  its 
liabilities  were  probably  about  $25,000  and  its  assets  about  $15,000, 
but  each  of  the  partners  testified  that  he  did  not  know  or  think  at  that 
time  that  the  firm  was  insolvent.  After  Maxwell  had  purchased  the 
interest  of  his  partner  in  the  firm  property  and  business,  and  had  rcceiv- 
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ed  his  bin  of  sale  and  exclusive  possession  and  control  of  the  property, 
and  on  the  same  day,  he  bought  a  draft  for  $2,500  with  a  check  which 
he  drew  in  the  name  of  the  company  upon  the  moneys  that  had  been 
theretofore  deposited  to  its  credit  in  a  bank,  and  he  sent  this  draft  to 
his  motlier  in  part  payment  of  his  note.  On  June  14,  1904,  he  bought 
in  the  same  way  and  sent  to  her  another  draft  for  $1,231.90,  the 
balance  then  owing  on  the  note  she  held,  and  she.  surrendered  it  to  him 
paid.  King  testified  that  he  never  consented  to  the  application  of  the^ 
partnership  funds  to  the  payment  of  the  individual  debt  of  Maxwell 
to  his  mother.  Mrs.  Sargent  did  not  have  reasonable  cause  to  believe 
that  it  was  intended  by  this  payment  to  give  her  a  preference  over  any 
other  creditor  of  Maxwell  or  of  the  partnership.  She  did  not  know, 
believe,  or  have  reasonable  cause  to  believe  that  these  payments  were 
made  with  the  intent  on  the  part  of  Maxwell  to  hinder,  delay,  or  de- 
fraud any  of  his  creditors  or  any  of  the  creditors  of  the  company,  or 
that  they  were  made  out  of  the  funds  or  property  of  the  partnership. 
On  June  23,  1904,  a  petition  in  bankruptcy  was  filed,  and  on  August 
1,  1904,  the  partnership  and  the  individuals  King  and  Maxwell  were 
ndjudged  bankrupts.  The  evidence  at  the  final  hearing  in  this  suit 
disclosed  no  facts  material  to  the  questions  before  this  court  which 
have  not  now  been  stated.  Upon  these  facts  the  court  below  rendered 
a  decree  that  the  amounts  paid  to  Mrs.  Sargent  belonged  to  the  estate 
of  the  partnership,  "the  partnership  firm,"  in  the  words  of  the  decree, 
**at  the  time  of  said  payments  by  said  James  E.  Maxwell  to  the  defend- 
ant Laura  A.  Sargent,  being  insolvent,  and  the  same  having  been  so 
paid  to  the  defendant  in  fraud  of  the  equitable  preferential  right  there- 
to of  the  partnership  creditors  of  said  partners"  and  that  she  should 
pay  them  back  to  the  trustee  of  that  estate  with  interest.  Mrs.  Sar- 
gent appealed  from  this  decree. 

This  suit  was  instituted  by  the  exhibition  in  the  court  below  of  a 
bill  in  equity  against  Mrs.  Sargent  alone,  in  which  the  trustee  set 
forth  two  inconsistent  causes  of  action,  first,  that  Maxwell  paid  Mrs. 
Sargent  $3,731.90  out  of  the  funds  of  the  partnership  with  intent  to 
hinder,  delay,  or  defraud  its  creditors  at  a  time  when  it  was  insolvent 
and  did  not  owe  her  anything,  and  that  Mrs.  Sargent  knew  this  at 
the  time  she  received  the  payment ;  second,  that  Maxwell  paid  her  this 
$3,731.90  with  intent  to  prefer  her  over  his  other  creditors  of  the  same 
class,  that  the  payment  did  thus  prefer  her,  and  that  Mrs.  Sargent  had 
reasonable  cause  to  believe  that  the  payment  was  intended  to  give  such 
a  preference.  The  proof  was  that  the  bill  of  sale  from  King  to  Max- 
well had  been  made  and  delivered  so  that  it  had  made  all  the  debts  of 
the  company  his  individual  debts  by  his  assumption  of  them,  and  all 
its  property  his  individual  property  before  he  paid  Mrs.  Sargent,  and 
that  she  had  no  cause  to  believe  and  did  not  believe  that  any  prefer- 
ence was  intended,  nor  that  the  payment  was  made  to  hinder  or  de- 
fraud any  creditor.  The  result  was  that  at  the  close  of  the  evidence 
the  first  cause  of  action  upon  the  face  of  the  transaction  failed,  because 
the  payment  was  not  made  out  of  the  funds  of  the  partnership,  and  the 
second  failed,  because  Mrs.  Sargent  had  no  cause  to  believe  that  a 
preference  was  intended  bv  the  payment.  Bankruptcv  Law  of  Julv  1, 
1898,  c.  541,  30  Stat.  5G2,  §  60b  (U.  S.  Comp.  St.  190i,  p.  3418,  §  SOb). 
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In  order  to  escape  from  this  conclusion  counsel  for  the  trustee  invoke 
tlie  provision  of  section  6£  of  the  bankruptcy  law  that  the  net  proceeds 
of  die  property  of  the  partnership  shall  be  appropriated  to  the  pay- 
ment of  the  partnership  debts,  and  the  net  proceeds  of  the  individual 
estate  of  each  partner  to  the  payment  of  his  individual  debts,  and  the 
provisions  of  section  67e  that  transfers  made,  by  a  bankrupt  within 
four  months  of  the  filing  of  the  petition  against  him  with  the  intent  on 
his  part  to  hinder,  delay,  or  defraud  his  creditors  shall  be  null  and  void 
as  against  the  creditors  of  such  debtor,  except  as  to  purchasers  in 
good  faith  and  for  a  present  fair  consideration,  that  unexempt  prop^ 
erty  so  transferred  shall  remain  a  part  of  tlie  estate  of  the  bankrupt, 
and  shall  pass  to  his  trustee  whose  duty  it  shall  be  to  reclaim  and  re* 
cover  it  for  the  benefit  of  the  creditors,  and  they  argue  tl^at  the  bill 
of  sale  from  King  to  Maxwell,  and  the  contract  of  payment  of  the 
note  by  Maxwell  to  Mrs.  Sargent,  were  void  under  these  sections 
because  their  effect  was  that  property  of  the  partnership  estate  was 
applied,  after  the  firm  and  the  partners  were  insolvent,  to  pay  the  in- 
dividual debt  of  one  of  the  partners. 

The  only  evidence  that  Maxwell  intended  to  hinder  or  defraud  the 
creditors  of  the  partnership  is  that,  while  the  firm  and  the  partners 
were  insolvent,  King  conveyed  his  interest  to  Maxwell,  and  the  latter 
paid  his  mother  in  preference  to  his  other  creditors.  The  only  way 
in  which  Maxwell  could  have  made  this  payment  in  bad  faith  would 
have  been  to  have  made  it  in  whole  or  in  part  in  secret  trust  for  hinP 
self,  or  with  the  actual  intent  to  hinder  or  defraud  the  creditors  of 
the  company  more  than  the  mere  payment  of  the  debt  to  his  mother 
out  of  the  property  of  the  former  partnership,  in  preference  to  the 
claims  of  the  partnership  creditors,  must  necessarily  have  delayed  or 
prevented  their  collection  of  their  claims,  and  there  was  no  evidence 
of  any  such  trust  or  intent.  The  evidence  was  that  he  intended  to  pay 
his  mother  in  preference  to  the  partnership  and  to  other  creditors, 
that  his  mother  had  loaned  him  the  money  to  engage  in  and  conduct 
the  partnership  business,  that  he  had  purchased  the  interest  of  his  part- 
ner, and  that  as  soon  as  the  business  and  the  property  became  his  he 
paid  her  the  debt  which  he  owed  her. 

The  facts  that  the  payment  to  Mrs.  Sargent  had  the  inevitable  effect 
to  deprive  the  creditors  of  the  partnership  of  an  opportunity  which 
they  would  otherwise  have  had  to  collect  their  claims  in  whole  or  in 
part,  and  that  Maxwell  knew  that  this  would  be  its  effect,  and  hence 
must  have  intended  that  result,  do  not  establish  the  fact  that  he  in- 
tended to  hinder,  delay,  or  defraud  those  creditors  within  the  meaning 
of  section  67e.  It  is  every  intent  to  hinder,  delay,  and  defraud  cred- 
itors unlawfully  only,  not  every  intent  to  hinder  or  delay  them  in 
collecting,  or  to  prevent  them  from  collecting,  their  claims  that  avails 
to  avoid  a  transfer  under  that  section.  An  insolvent  debtor  has  the  jus 
disponendi  of  his  property  until  the  commencement  of  proceeding^jb 
bankruptcy  against  him.  He  has  the  legal  right  to  secure  and  pay  ms 
debts  with  it  provided  always  the  security  or  the  payment  is  not  viola- 
tive of  any  of  the  acts  of  Congress  or  of  any  of  the  laws  of  the  land. 
A  preference  of  one  creditor  over  others  by  such  a  payment  or  by 
such  security,  which  is  free  from  actual  or  constructive  fraud,  and 
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from  any  purpose  to  affect  other  creditors  injuriously  beyond  the  nec- 
essary effect  of  the  security  or  preference,  is  vaKd  and  lawful,  and  it 
cannot  evidence  such  an  intent  to  hinder,  delay,  or  defraud  creditors 
as  will  make  it  void  or  voidable  under  section  G^e.  Coder  v.  Arts,  152 
Fed.  943,  947,  82  C.  C.  A.  91 ;  Sabin  v.  Columbia  River  Lbr.  &  Fuel 
Co.,  25  Or.  15,  34  Pac.  692,  695,  42  Am.  St.  Rep.  756 ;  Lampson  & 
Powers  V.  Arnold,  19  Iowa,  479,  484 ;  Stewart  v.  Dunham,  116  U.  S. 
61,  66,  6  Sup.  Ct.  1163,  29  L.  Ed.  329. 

Since  the  payment  and  the  preference  were  made  in  good  faith,  the 
only  question  remaining  is,  were  they  unlawful?  If  so,  they  were 
made  with  intent  to  hinder,  delay,  and  defraud  creditors  within  the 
meaning  of  the  law,  if  not,  they  were  made  without  any  such  intent, 
and  they  were  not  voidable.  If  Mrs.  Sargent  had  been  a  creditor  of 
the  partnership,  the  payment  could  not  have  been  avoided,  and  if  she 
was  paid  out  of  the  individual  property  of  Maxwell  the  payment  was 
T\ot  voidable,  because  she  had  no  cause  to  believe  that  a  preference  was 
intended  thereby.  Did  the  facts  that  both  partners  and  partnership 
were  insolvent  when  the  bill  of  sale  and  payment  were  made,  and 
that  the  payment  was  made  after  the  bill  of  sale  was  delivered  out  of 
funds  which  had  been  partnership  property  before  King  sold  and 
conveyed  his  interest  to  Maxwell  render  the  payment  illegal  and  void- 
able? Counsel  for  the  trustee  argue  that  this  question  should  be  an- 
swered in  the  affirmative,  because,  as  they  contend,  (a)  the  net  pro- 
ceeds of  all  the  partnership  property  which  were  applied  to  the  pay- 
ment of  individual  debts  within  four  months  preceding  the  commence- 
ment of  proceedings  in  bankruptcy  against  it  must  be  appropriated 
to  the  payment  of  the  partnership  debts  to  the  exclusion  of  the  in- 
dividual debts  of  the  partners  under  section  5f ;  (b)  that  the  sale  by 
King  to  Maxwell  was  fraudulent  and  void;  (c)  that  notice  of  the  sale 
was  not  immediately  giveii  to  the  bank;  and  (d)  that  the  assumption 
of  the  firm  debts  by  Maxwell  fastened  a  trust  or  lien  upon  the  firm 
property  in  favor  of  the  firm  creditors.  They  cite,  in  support  of  their 
first  contention,  Bryan  v.  Bemheimer,  181  U.  S.  188,  21  Sup. 
Ct.  557,  45  L.  Ed.  814,  Davis  v.  Bohle,  92  Fed.  325,  34  C.  C.  A. 
372,  In  re  Sievers  (D.  C.)  91  Fed.  366,  and  In  re  Knight  (D.  C.) 
125  Fed.  35,  in  which  the  courts  have  held  that,  inasmuch  as  the 
making  of  a  general  assignment  is  an  act  of  bankruptcy,  property 
conveyed  by  such  an  assignment  passes  to  the  trustee  in  bankruptcy 
as  of  the  date  of  the  assignment  as  against  the  assignee,  as  against 
purchasers  from  him  after  the  bankruptcy  proceedings  are  instituted, 
and  as  against  purchasers  from  him  who  have  not  paid  for  their  pur- 
chases, where  the  bankruptcy  proceedings  are  commenced  within  four 
months  after  the  general  assignments,  and  they  argue  by  analogy  that, 
wherever  a  payment  of  an  individual  debt  is  made  out  of  the  partner- 
ship property  within  four  months  of  the  institution  of  bankruptcy 
proteedings,  the  title  to  the  trustee  relates  back  and  attaches  to  that 
property  as  of  the  date  of  the  payment.  They  insist  that  the  mere  fact 
that  partnership  property  is  applied  to  the  payment  of  individual  debts 
within  the  four  months  constitutes  the  transaction  a  fraudulent  trans- 
fer or  preference  although  the  payee  has  no  reason  to  believe  it  was 
intended  as  such,  and  they  cite  In  re  Jones  (D.  C.)  100  Fed.  781,  783; 
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In  re  Gillette  (D.  C.)  104  Fed.  769,  771,  772;  In  re  Head  (D.  C.)  114 
Fed.  489,  490,  491;  Collier  on  Bankruptcy  (6th  Ed.)  p.  85;  In  re 
Johnson,  Fed.  Cas.  No.  7,369 ;  Collins  v.  Hood,  Fed.  Cas.  No.  3,015 ; 
In  re  Cook,  Fed.  Cas.  No.  3,150;  In  re  Wilcox  (D.  C.)  94  Fed.  84. 
But  the  analogy  between  a  general  assignment  and  the  application  of 
partnership  property  to  the  payment  of  an  individual  debt,  or  the  ap- 
plication of  individual  property  to  the  payment  of  a  partnership  debt, 
for  if  one  is  fraudulent  and  void  the  other  is,  is  neither  complete  nor 
persuasive,  and  the  construction  of  section  6f  here  sought  is  neither 
expressed  by  the  words  of  the  section  nor  is  it  natural  or  reasonable. 
The  parties  against  whom  general  assignments  have  been  held  futile 
to  convey  title  against  a  trustee  have  all  been  volunteers,  parties  who 
neither  paid  nor  surrendered  anything  before  the  bankruptcy  pro- 
ceedings were  commenced,  and  as  they  held  no  higher  title  or  better 
equity  than  the  bankrupt  their  titles  passed  to  the  trustee.  In  the 
case  at  bar,  on  the  other  hand,  Mrs.  Sargent  surrendered  her  note  in 
good  faith,  and  released  her  claim  upon  her  debtor  for  $3,731.90  be- 
fore the  bankruptcy  proceedings  were  instituted.  Unless  the  pay- 
ment was  unlawful,  and  for  that  reason  evidenced  an  intent  of  Max- 
well to  defraud  his  creditors,  a  question  to  be  further  considered,  the 
only  act  of  bankruptcy  here  was  the  preference  of  Mrs.  Sargent  to 
other  creditors,  which  by  the  express  terms  of  section  60b  was  not 
voidable  because  she  had  no  reasonable  cause  to  believe  that  it  was 
intended  to  give  her  a  preference  thereby.  A  general  assignment  is 
voidable  without  regard  to  such  cause  to  believe. 

The  clause  of  section  5f  upon  which  counsel  rely  is  nothing  but 
the  familiar  rule  of  administration  of  partnership  and  individual  es- 
tates which  has  been  imported  into  the  bankruptcy  law  from  the  courts 
of  equity.  "The  net  proceeds  of  the  partnership  property  shall  be  ap- 
propriated to  the  payment  of  the  partnership  debts,  and  the  net  pro- 
ceeds of  the  individual  estate  of  each  partner  to  the  payment  of  the  in- 
dividual debts."  The  partnership  property  and  the  individual  estate 
at  what  time,  four  months,  or  at  some  indefinite  time  within  four 
months  before  the  petition  is  filed,  or  at  the  time  it  is  filed?  This  sec- 
tion treats  of  administration  in  the  bankruptcy  court  and  hence  of  the 
partnership  and  individual  property,  the  title  to  which  is  in  the  bank- 
rupt at  the  time  the  petition  against  him  is  presented  to  the  court  and 
that  which  he  had  transferred  in  fraud  of  his  creditors.  Section  70. 
Any  other  interpretation  would  produce  intolerable  vexation  and  con- 
fusion, for  in  the  daily  conduct  of  business  partners  are  necessarily 
and  constantly  applying  partnership  property  to  the  payment,  not  only 
of  large  individual  obligations,  but  to  the  payment  of  their  petty  indi- 
vidual debts  for  living  expenses,  and  are  often  devoting  their  individu- 
al property  to  the  promotion  of  the  partnership  business  and  the  dis- 
charge of  the  partnership  debts.  It  never  could  have  been,  it  never 
was,  the  intention  of  Congress  that  these  transactions — ^these  trans- 
formations of  partnership  into  individual  and  of  individual  into  part- 
nership property  within  four  months,  or  within  any  other  time  pre- 
ceding the  commencement  of  bankruptcy  proceedings — should  either 
be  rescinded  or  avoided  by  subsequent  adjudications  in  bankruptcy 
unless  they  were  actually  fraudulent  or  voidably  preferential.    It  did 
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not  make  them  fraudulent  in  themselves.  The  terms  of  section  5£ 
and  the  natural  and  rational  interpretation  of  them  in  the  light  of  the 
general  rules  of  law  and  of  the  entire  act  in  which  they  appear,  limit 
their  application  to  partnership  and  individual  property  at  the  com- 
mencement of  bankruptcy  proceedings,  and  to  property  the  trans- 
fer of  which  is  fraudulent  for  other  reasons  than  that  partnership 
property  was  applied  to  the  payment  of  individual  debts,  or  individual 
property  to  the  payment  of  partnership  debts.  This  conclusion  is  in 
accord  with  the  general  principles  applicable  to  the  management  and 
disposition  of  partnership  property. 

There  are  two  rules  of  law  which  at  different  times  apply  to  the 
management  and  disposition  of  the  property  of  a  partnership,  first, 
partners  own,  and,  with  the  consent  of  each,  have  the  right  and  power 
to  sell  and  dispose  of  the  partnership  property,  to  transform  it  into 
the  individual  property  of  one  or  more  of  the  partners,  to  apply  it  or 
its  proceeds  to  the  payment  of  their  individual  debts  in  preference  to 
those  of  the  partnership,  and  to  make  such  other  honest  disposition 
of  it  as  they  deem  fit;  second,  in  the  administration  of  the  property 
of  a  partnership  in  the  courts  the  creditors  of  the  partnership  have  the 
right  to  the  application  of  the  partnership  property  to  the  payment  of 
the  partnership  debts  in  preference  to  the  individual  debts  of  the  re- 
spective partners.  The  first  is  a  rule  of  operation,  the  second  a  rule 
of  administration.  The  first  governs  during  the  operation  of  the 
partnership  business  and  the  disposition  of  the  partnership  property  by 
the  partners,  the  second  operates  during  the  administration  of  the  part- 
nership property  after  it  is  brought  into  the  custody  of  a  court.  The 
first  rule  prevails  until  by  some  suit  or  act  the  interposition  of  some 
court  is  invoked  to  administer  the  partnership  property,  and  until  that 
time  the  second  rule  is  ineffective.  Before  the  partnership  property  is 
placed  in  custodia  legis  for  administration,  it  is  not  held  in  trust  for 
the  payment  of  the  partnership  creditors  in  preference  to  the  creditors 
of  the  individual  partners.  The  partnership  creditors  have  no  lien  up- 
on it,  and  no  independent  ri^8:ht  to  its  application  to  the  payment  of 
their  claims  in  preference  to  the  claims  of  the  creditors  of  the  individu- 
al partners.  Each  partner,  however,  has  the  right  to  require  the  part- 
nership property  to  be  applied  to  the  payment  of  the  partnership  debts 
in  preference  to  the  debts  of  the  individual  partners,  to  the  end  that 
he  may  not  be  required  to  pay  the  former  out  of  his  individual  estate. 
The  ri^ht  of  the  creditors  of  the  partnership  to  payment  out  of  the 
partnership  property  in  preference  to  the  individual  creditors  is  the 
mere  right  by  subrogation  or  derivation  to  enforce  this  right  of  one  of 
the  partners  after  the  partnership  property  has  been  placed  in  the 
custody  of  the  law.  Until  it  has  been  so  placed  each  partner  has 
plenary  power  at  any  time  to  release  or  waive  this  right,  and  if  each 
partner  has  done  so  and  at  the  time  the  property  comes  within  the 
jurisdiction  of  a  court  no  partner  has  this  right,  then  no  creditor  of 
the  partnership  has  it,  for  a  stream  cannot  rise  higher  than  its  source. 

Before  the  petition  in  bankruptcy  was  filed  in  this  case,  and  be- 
fore any  of  the  property  involved  in  this  controversy  was  placed  in 
the  custody  of  the  law.  King  had  taken  $231.34  out  of  the  partner- 


Digitized  by  V:iOOQIC 


SARGENT   V.  RLAKE.  66 

ship  property,  and  had  transformed  it  into  his  individual  property, 
with  the  consent  of  Maxwell,  and  in  consideration  of  that  consent, 
and  of  Maxwell's  assumption  of  the  partnership  debts,  had  conveyed 
all  his  interest  in  the  remainder  of  the  partnership  property  to  Max- 
well, and  had  thereby  transformed  it  into  Maxwell's  individual  proper- 
ty, and  out  of  that  individual  property  Maxwell  had  paid  his  individual 
debt  to  his  mother.  Unless  these  releases  of  these  partners  were  void- 
able and  were  avoided,  neither  of  them  had  any  right  thereafter,  and 
hence  none  of  the  creditors  of  the  partnership  had  any  right,  to  the 
application  of  the  $3,731.90  which  had  been  paid  to  Mrs.  Sargent  to 
the  payment  of  partnership  obligations. 

Counsel  say  that  King's  bill  of  sale  and  the  release  it  evidenced  were 
void  (1)  because  he  subsequently  testified  that  he  never  consented  to 
the  payment  of  Mrs.  Sargent  out  of  the  proceeds  of  the  partnership 
property  in  preference  to  the  creditors  of  the  partnership,  but  his  bill 
of  sale  contained  that  consent,  for  it  granted  full  title  and  plenary 
power  of  disposition  of  all  the  partnership  property,  except  the  $234.- 
34  which  he  took  as  his  share,  to  Maxwell,  and  he  is  estopped  from 
avoiding  the  legal  effect  of  the  conveyance  he  made  by  subsequent  tes- 
timony that  he  did  not  intend  that  it  should  have  that  effect ;  (2)  be- 
cause the  assumption  of  the  debts  by  the  insolvent  Maxwell  was  not 
a  valuable  consideration  for  King's  conveyance,  but  while  there  are 
authorities  to  that  effect  (Darby  &  Co.  v.  Gilligan,  33  W.  Va.  246,  249, 
10  S.  E.  400,  6  L.  R.  A.  740),  the  better  reason  and  the  weight  of  au- 
thority are  to  the  contrary,  for  a  promise  to  pay  the  debt  of  another, 
although  the  promisor  may  never  be  able  to  do  so,  creates  a  legal  and 
a  moral  obligation  burdensome  to  the  promisor  and  presumptively 
beneficial  to  the  promisee  (Ex  parte  PeaJce,  3,  Maddock's  Chan.  191, 
195,  198;  Howe  v.  Lawrence,  9  Cush.  [Mass.]  533,  556,  57  Am.  Dec. 
68,  and  cases  there  cited ;  McDonald  &  Co.  v.  Cash  &  Hainds,  57  Mo. 
App.  536,  544,  and  cases  there  cited;  Kansas  City  Southern  Ry.  Co. 
v.  Q.  O.  &  K.  C.  R.  R.  Co.  [Mo.  Sup.,  decided  May  29,  1907] 
no  opinion  filed;  Gratton,  etc.,  Co.  v.  Troll,  77  Mo.  App.  339) 
and  the  consent  of  Maxwell  that  King  should  withdraw  the 
$234.34,  which  he  took,  constituted  in  itself  a  sufficient  consid- 
eration to  sustain  the  bill  of  sale;  (3)  because  Kincf's  sale  was  not 
accompanied  by  delivery  in  a  reasonable  time  and  foflowed  by  an  ac- 
tual and  continued  change  of  possession  of  the  things  sold  as  required 
by  Rev.  St.  Mo.  1899,  §  3410  (Ann.  St.  1906,  p.  1940),  but  the 
evidence  is  that  it  was  accompanied  by  such  a  delivery  and  followed 
by  such  a  change  of  possession;  (4)  because  notice  of  the  purchase 
by  Maxwell  was  not  immediately  given  to  the  bank  in  which  the  funds 
of  the  partnership  were  deposited,  but  this  fact  is  not  material  because 
the  bank  paid  out  the  moneys  upon  deposit  with  it  without  objec- 
tion upon  drafts  drawn  by  Maxwell  in  the  name  of  the  partnership, 
which  by  the  terms  of  the  bill  of  sale  he  had  the  right  to  use  for  a 
year;  (6)  because  the  assumption  of  the  partnership  debts  by  Max- 
well created  a  trust  in  favor  of  the  partnership  creditors  and  imposed 
an  equitable  lien  upon  the  partnership  property  for  their  benefit,  but 
the  weight  of  authority  and  the  better  reason  sustain  the  view  that  it 

160  F.-^ 


Digitized  by 


Google 


06  160  FBDSRAL  RBPORTEB. 

had  no  such  effect  at  any  time  before  the  $3,731.90  was  paid  to  Mrs. 
Sargent  or  before  an  application  was  made  for  the  interposition  of  a 
court  to  administer  the  partnership  property. 

There  is  another  reason  why  this  bill  of  sale  cannot  be  disregard- 
ed in  this  suit  In  the  most  favorable  view  to  the  trustee  it  was  void- 
able only,  not  void.  King,  the  grantor,  has  not  set  it  aside.  He  can- 
not rescind  or  avoid  it  until  he  pays  back  the  $234.34  which  he  re- 
ceived, and  proves  to  the  satisfaction  of  some  court  that  he  was  induced 
by  some  misrepresentation  or  deceit  to  make  it,  and  there  is  no  such 
evidence  in  this  case. 

Finally,  counsel  for  the  trustee  argue  that  the  bill  of  sale  and  the 
payment  must  be  considered  as  a  single  transaction,  that  they  evi- 
dence an  application  of  partnership  property  to  the  payment  of  an  in- 
dividual debt  of  one  of  the  partners  within  four  months  of  the  bank- 
ruptcy while  the  partnership  and  the  partners  were  insolvent,  and  that 
such  an  application  is  unlawful,  and  proves  the  intent  of  the  debtors 
to  hinder,  delay,  and  defraud  the  creditors.  Concede  that  the  entire 
transaction  was  the  intentional  payment  of  a  debt  of  one  of  the  part- 
ners out  of  the  partnership  property  in  preference  to  the  partnership 
creditors;  the  question  then  becomes,  may  partners  lawfully  appro- 
priate partnership  property  to  the  payment  of  their  individual  debts ' 
when  they  and  the  partnership  are  insolvent?  Authorities  are  cited 
which  either  directly  or  indirectly  indicate  that  this  question  should 
be  answered  in  the  negative.  Arnold  v.  Hagerman,  45  N.  J.  Eq.  196, 
198,  199,  17  Atl.  93,  14  Am.  St.  Rep.  712 ;  Flack  v.  Charron,  29  Md. 
311 ;  In  re  Estate  of  Edwards  &  Wigginton,  47  Mo.  App.  307 ;  Earle 
V.  Art  Library  Pub.  Co.  (C.  C.)  95  Fed.  544;  Darby  &  Co.  v.  Gilligan, 
33  W.  Va.  246,  249,  10  S.  E.  400,  6  L.  R.  A.  740;  TilVs  Case,  3  Neb. 
261 ;  Roop  V.  Herron,  15  Neb.  73.  78.  80,  81,  17  N.  W.  353 ;  In  re 
Jones  (D.  C.)  100  Fed.  781,  783 ;  In  re  Gillette  (D.  C.)  104  Fed.  769, 
771,  772;  In  re  Head  (D.  C.)  114  Fed.  489,  490,  491;  Collier  on  Bank- 
ruptcy (6th  Ed.)  p.  85 ;  In  re  Johnson,  Fed.  Cas.  No.  7,369 ;  Collins 
V.  Hood,  Fed.  Cas.  No.  3.015 ;  In  re  Cook,  Fed.  Cas.  No.  3,150.  The 
decisions  in  these  and  many  other  cases  have  been  carefully  considered, 
but  because  insolvency  does  not  deprive  persons  of  their  right  to  dis- 
pose of  their  property  for  lawful  purposes,  because  the  application 
of  partnership  property  with  the  consent  of  all  the  partners  to  the 
payment  of  the  individual  debts  of  the  partners  in  preference  to  those 
of  the  partnership  is  a  lawful  purpose  so  long  as  no  application  for  the 
interposition  of  a  court  to  administer  the  property  is  made,  and  the 
creditors  paid  have  no  reasonable  cause  to  believe  that  a  preference 
is  intended,  because  until  the  partnership  property  is  placed  in  custodia 
legis  the  rule  of  administration  does  not  take  effect  and  the  prefer- 
ential equities  of  the  partnership  creditors  do  not  attach  to  it  either 
by  way  of  trust  or  lien,  and  because  the  Supreme  Court,  by  whose  de- 
termination this  court  must  be  guided,  and  the  weight  of  modern  au- 
thority have  so  determined,  we  are  constrained  to  hold  and  do  decide 
that,  when  all  the  partners  consent,  their  application  of  the  partner- 
ship property  to  the  payment  of  an  individual  debt  of  a  partner  with- 
in four  months  of  the  filing  of  a  petition  in  bankruptcy  while  the  part- 
ners and  the  partnership  are  insolvent  does  not  evidence  any  intent 
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on  the  part  of  the  debtors  to  hinder,  delay,  or  defraud  the  creditors 
of  the  partnership  within  the  meaning  of  section  67e  of  the  bank- 
ruptcy law,  and  it  is  not  void  or  voidable  where  the  creditor  paid  has 
no  reasonable  cause  to  believe  that  a  preference  was  intended  by  the 
payment.  Case  v.  Beauregard,  99  U.  S.  119,  125,  126,  127,  25  L.  Ed. 
370;  Fitzpatridc  v.  Flannagan,  106  U.  S.  648,  656,  1  Sup.  Ct.  369, 
27  L.  Ed.  211;  Huiskamp  v.  Moline  Wagon  Co.,  121  U.  S.  310,  323, 
7  Sup.  Ct.  899,  30  L,  Ed.  971;  Ex  parte  Peake,  1  Haddock's  Chan. 
191, 197,  198;  Allen  v.  Center  Valley  Co.,  21  Conn.  130,  54  Am.  Dec. 
333 ;  Armstrong  v.  Fahnestock,  19  Md.  58,  65 ;  Howe  v.  Lawrence, 
9  Cush.  (Mass.)  553,  57  Am.  Dec.  68;  Upson  v.  Arnold,  19  Ga.  190,. 
63  Am.  Dec.  302;  Goddard-Peck  Grocery  Co.  v.  McCune,  122  Mo.' 
426,  25  S.  W.  904,  29  L.  R.  A.  681 ;  Schmidlapp  &  Bros.  v.  Currie 
&  Co.,  65  Miss.  597,  599,  30  Am.  Rep.  530;  Fulton  v.  Hughes,  63 
Miss.  61,  64;  McDonald  &  Co.  v.  Cash  &  Hainds,  57  Mo.  App.  536; 
Siegel  v.  Chidsey,  28  Pa.  279,  70  Am.  Dec.  124;  Case  v.  Ellis,  4  Ind. 
App.  224,  30  N.  E.  907;  Ex  parte  Ruffin,  6  Ves.  119;  Kimball  v. 
Thompson,  13  Mete.  (Mass.)  283;  Ladd  v.  Griswold,  9  111.  25,  46  Am. 
Dec.  443;  Smith  v.  Edwards,  7  Humph.  (Tenn.)  106,  46  Am.  Dec. 
71;  Robb  v.  Mudge,  14  Gray  (Mass.)  534;  Baker's  Appeal,  21  Pa. 
76,  59  Am,  Dec.  752 ;  Sigler  &  Richey  v.  Knox  Co.  Bank,  8  Ohio  St. 
511 ;    Wilcox  V.  Kellogg,  11  Ohio,  394. 

In  Case  v.  Beauregard,  99  U.  S.  119,  125,  25  L.  Ed.  370,  a  partner- 
ship composed  of  May,  Graham,  and  Beauregard  was  insolvent,  and 
each  of  its  members  was  insolvent.  It  owed  the  Fourth  National 
Bank  of  New  York  $235,000.89,  and  May  owed  the  United  States 
over  $300,000.  In  this  state  of  the  case  May  and  Graham  transferred 
their  interest  in  the  partnership  property,  which  consisted  of  a  lease 
and  the  equipment  of  a  railroad,  to  the  United  States  in  part  payment 
of  May's  individual  debt.  The  United  States  sold  this  interest  for 
$228,000  to  third  parties  who,  with  Beauregard,  disposed  of  the  part- 
nership property  for  stock  in  the  lessor  railroad  company.  The  bank 
brought  a  suit  in  equity  against  all  these  parties  to  set  aside  the  trans- 
fers of  the  partnership  property  to  pay  the  individual  debt  of  May  and 
to  subject  it,  or  its  proceeds,  to  the  payment  of  the  bank's  claim  against 
the  partnership  on  the  ground  that  the  creditors  of  the  partnership 
were  entitled  to  a  preference  in  payment  out  of  its  property  over  the 
individual  creditor  of  May,  but  the  Supreme  Court  affirmed  a  decree 
which  dismissed  the  bill  because,  before  the  interposition  of  a  court  was 
asked,  the  equities  of  the  partners  in  the  property  of  the  partnership 
had  been  extinguished,  and  for  that  reason  the  derivative  equity  of 
the  partnership  creditor  had  come  to  an  end  at  the  same  time.  The 
court  said: 

•*It  Is,  therefore,  always  essential  to  any  preferential  right  of  the  creditors 
that  there  shall  be  property  owned  by  the  partnership  when  the  claim  for 
preference  is  Bought  to  be  enforced.  Thue,  In  Ex  parte  Baffin,  6  Ves.  119, 
where  from  a  partnership  of  two  persons  one  retired,  assigning  the  partner- 
ship property  to  the  other,  and  taking  a  bond  for  the  value  and  a  ooveuaut 
of  indemnity  against  debts,  It  was  ruled  by  Lord  Eldon  that  the  joint  cred- 
itorf  had  no  equity  attaching  upon  partnership  effects,  even  remaining  In 
q;)ecie.    And  mich  has  been  the  rule  generally  accepted  ever  since,  with  the 
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single  quallflcatlon  that  the  assignment  of  the  retiring  partner  ia  not  mala 
flde." 

In  Schmidlapp  &  Bros.  v.  Currie  &  Co.,  55  Miss.  597,  599,  30  Am. 
Rep.  530,  Harney  and  Washington  were  partners.  Harney  owed  Ode- 
neal,  but  neither  Washington  nor  the  firm  was  indebted  to  him.  Har- 
ney conveyed  and  Washington  consented  to  a  transfer  of  all  the  part- 
nership property  and  business  to  Odeneal  in  part  payment  of  his  in- 
dividual debt.  Odeneal  took  Currie  into  partnership  with  him,  and 
Schmidlapp  &  Bros.,  who  were  creditors  of  the  first  partnership,  at- 
tached the  property  formerly  owned  by  that  firm,  on  the  ground  that 
,  the  transfer  was  made  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  partnership,  and  was  therefore  fraudulent  and  void 
as  to  them.    The  court  refused  to  sustain  the  attachment,  and  said : 

"If  at  a  time  when  the  firm  was  still  in  existence,  when  no  legal  Hens  of 
any  sort  had  attached,  when  it  was  neither  bankrupt  nor  contemplating 
bankruptcy,  all  the  members  hare  agreed  to  a  particular  disposition  of  its 
assets,  and  that  disposition  is  neither  colorable  nor  fraudulent — that  Is  to 
say,  is  upon  a  bona  fide  consideration,  and  reserves  no  benefit  to  the  grantors 
— inasmuch  as  none  of  the  partners  can  be  heard  to  complain  of  such  dis- 
position, so  none  of  the  creditors  of  the  firm,  or  of  the  individual  members 
composing  it,  can  question  or  attack  it" 

In  Fulton  v.  Hughes,  63  Miss.  61,  65,  Fulton  and  Hughes  were 
partners.  On  March  17,  1884,  Fulton  sold  to  Hughes  all  the  part- 
nership property  except  certain  accounts  valued  at  $500,  which  he  re- 
ceived to  his  individual  use,  and  Hughes  assumed  and  agreed  to  pay 
all  the  debts  of  the  firm.  On  June  2,  1884,  Hughes  transferred  tfie 
books  and  accounts,  which  belonged  to  the  former  firm,  in  payment  of 
a  debt  of  $955  which  the  firm  owed  his  mother,  and  in  payment  of  his 
own  individual  debt  of  $500  which  he  owed  her.  A  creditor  of  the 
former  firm  garnisheed  persons  indebted  to  the  firm,  and  the  mother, 
to  whom  these  claims  had  thus  been  assigned,  appeared  and  contested 
the  right  of  the  firm  creditor  to  collect.    The  court  said : 

'The  creditors  of  the  firm  had  no  lien  upon  the  goods  or  choses  in  action 
which  had  previously  belonged  to  the  firm,  but  which,  on  its  dissolution,  be- 
came the  property  of  Hughes,  and  since  he  alone  was  owner,  he  might  law- 
fully appropriate  them  to  the  payment  of  any  debt  which  he  owed,  whether  it 
was  a  debt  due  by  the  late  firm  or  by  himself  alone." 

To  a  similar  eflfect  are  Roach  v.  Brannon,  57  Miss.  490,  and  Eld- 
ridge  v.  Phillipson,  58  Miss.  270.  These  cases,  and  the  rule  of  the 
Supreme  Court  of  Mississippi  illustrated  by  them,  have  been  adopted 
and  approved  by  the  Supreme  Court  of  the  United  States  in  Fitz- 
patrick  v.  Flannagan,  106  U.  S.  655,  658,  1  Sup.  Ct.  369,  27  L.  Ed. 
211. 

In  Fitzpatrick  v.  Flannagan,  106  U.  S.  648,  657,  1  Sup.  Ct.  369, 
27  L.  Ed.  211,  the  partners  and  the  partnership  were  insolvent  from 
the  commencement  to  the  ^nd  of  the  transactions.  One  of  the  partners 
died.  The  surviving  partner  continued  the  business,  applied  some  of 
the  partnership  property  to  the  payment  of  his  individual  debt  which 
he  had  incurred  to  borrow  money  to  pay  pressing  obligations  of  the 
partnership.  A  creditor  of  the  partnership  attached  the  property  on 
the  ground  that  the  surviving  partner's  transfer  to  pay  his  individual 
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debt  was  fraudulent  and  void  as  against  the  creditors  of  the  partner- 
ship. The  Supreme  Court,  speaking  of  this  transfer  which  was  made 
between  the  death  of  the  deceased  partner  and  the  commencement 
of  the  attachment  suit  said : 

•*Any  intermediate  disposition  of  the  property,  made  in  good  faith,  even 
although  it  may  haye  been  specifically  a  part  of  the  partnership  assets,  and 
even  if  it  has  been  applied  to  the  payment  of  his  individual  obligations,  will 
be  valid  and  effectual;  and,  without  circumstances  showing  an  actual  in- 
tention to  defraud,  cannot  be  treated  as  a  fraud  in  law  upon  partnership 
creditors,"  and  a  Judgment  which  sustained  the  attachment  was  reversed. 

The  sale  of  the  partnership  property  by  King  to  Maxwell  and  the 
subsequent  payment  by  Maxwell  of  his  individual  debt  with  the  pro- 
ceeds of  a  part  of  this  property  were  not  in  themselves  evidence  of  an 
intent  on  the  part  of  the  debtors  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  partnership,  the  entire  evidence  in  the  case  fails  to  con- 
vince that  the  debtors,  or  either  of  them,  ever  had  any  such  actual  inten- 
tion, the  creditor  paid  had  no  reasonable  cause  to  believe  that  a  prefer- 
ence was  intended  by  the  payment,  and  the  trustee  cannot  recover  of 
Mrs.  Sargent  the  $3,731.90  which  she  received  in  payment  of  the  note 
of  her  son.  The  decree  below  must  be  reversed,  and  the  cause  remand- 
ed with  directions  to  dismiss  the  bill,  and  it  is  so  ordered. 


^  

In  re  GRAINGER.* 

(Oircnlt  Court  of  Appeals,  Ninth  Circuit    February  8,  1908.) 

No.  1,444. 

1.  CHATTBii  MoBTQAGi»— Validity— Statutes— Pbopebty   Subject  to  Mobt- 

OAOE. 

Civ.  Code  Cal.  8  2955,  provides  that  mortgages  may  be  made  only  on  the 
personal  property  therein  specified.  Subdivision  8  includes  upholstery, 
furniture,  and  household  goods ;  and  subdivision  18,  the  machinery,  casks, 
pipes,  tubes,  and  utensils  used  in  the  manufacture  or  storage  of  wine, 
fruit  brandy,  fruit  syrup,  or  sugar ;  also  wines,  fruit  brandy,  fruit  syrup 
or  sugar,  with  the  cooperage  in  which  the  same  are  contained.  Held, 
that  neither  of  such  provisions  authorized  a  chattel  mortgage  on  a  sodn 
fountain,  carbonator,  candy  machines,  tables,  chairs,  and  other  utensils  in 
a  candy  and  Ice  cream  store. 

2.  Bankruptcy— Chattel  Mobtgaqes— Vaudity  as  Against  Cbeditobs. 

Civ.  Code  Cal.  §  2955,  provides  that  mortgages  may  be  made  only  on 
certain  enumerated  personal  property,  and  section  2973  declares  that 
mortgages  of  personal  property  other  than  that  specified  In  section  2955  . 
shall  be  valid  between  the  parties,  their  heirs,  legatees,  and  personal  rep- 
resentatives and  persons  who,  before  parting  with  value,  have  actual  no- 
tice  thereof.  Held,  that  a  chattel  mortgage  of  property  other  than  that 
specified  in  section  2955,  executed  in  good  faith  for  a  bona  fide  considera- 
tion, was  valid  against  the  mortgagor's  trustee  in  bankruptcy  and  general 
creditors. 

8l  Same— Contract  of  Bankrupt— PEBroRMANCE  by  Trustee  of— Obdeb  op 

COUBT. 

Where  a  bankrupt  had  purchased  a  com  popper  under  a  conditional  sale 
contract  with  which  he  had  not  complied  at  the  time  bankruptcy  inter- 
vened, the  trustee  was  under  no  obligation  to  carry  out  the  agreement 
and  pay  the  balance  of  the  contract  price,  and  having  sold  the  popper  with 

^Rehearing  denied  June  10,  1908. 
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Other  goods  belonging  to  the  bankrupt  en  masse,  without  regard  to  It? 
present  worth,  he  had  no  power  to  pay  to  the  seller  the  balance  of  the 
purchase  price  without  an  order  of  court  entered  on  notice  to  the  cred> 
Itors. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  Division  of  the  Southern  District  of 
California. 

Tanner,  Taft  &  Odell,  for  bankrupt, 
Shankland  &  Chandler,  for  petitioner. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  There  is  no  dispute  about  the  facts  of  this 
case,  which  are  in  substance  as  follows:  On  the  31st  day  of  Octo- 
ber, 1905,  the  bankrupt  and  his  wife  borrowed  of  the  petitioner  $1,- 
500,  giving  their  note  therefor,  payable  on  demand,  and  secured  by 
a  mortgage  duly  acknowledged,  and  accompanied  by  the  affidavits 
of  the  mortgagors  and  mortgagee  to  the  effect  that  it  was  made  in 
good  faith  and  without  any  design  to  hinder,  delay,  or  defraud  credit- 
ors, and  which  mortgage  was  duly  recorded  November  1,  1905,  in 
the  recorder's  office  of  Los  Angeles  county,  Cal.,  in  Book  163  of  Mort- 
gages, page  207,  covering  certain  real  estate  therein^^  described  and 
situated  in  the  city  of  Redlands,  county  of  San  Bernalfaino,  and  also 
all  the  fixtures,  appliances,  tools,  and  machinery,  except  one  piano 
and  one  desk  situated  in  the  store  occupied  by  Grainger  at  No.  161 
Pier  avenue,  Ocean  Park,  in  the  city  of  Santa  Monica,  county  of  Los 
Angeles.  Subsequently,  and  about  June  1,  1906,  the  bankrupt  hav- 
ing an  opportunity  to  sell  the  Redlands  property,  requested  the  peti- 
tioner to  release  the  land  from  the  lien  of  the  mortgage,  and  to  take 
from  him  a  mortgage  on  all  of  his  goods,  fixtures,  machinery,  and 
furniture  in  the  store  at  No.  161  Pier  avenue,  in  the  city  of  Santa 
Monica,  being  the  same  place  in  which  was  the  personal  property  de- 
scribed in  the  first  mortgage  mentioned.  Without  any  other  con- 
sideration, the  petitioner  released  the  Redlands  realty,  and  took  from 
the  bankrupt  a  new  note  executed  by  himself  and  wife  for  the  pre- 
ceding indebtedness  of  $1,500,  but  making  it  payable  in  installments. 
$100  to  become  due  July  1,  1906,  $150  on  the  first  days  of  August, 
September,  and  October,  1906,  respectively,  and  other  payments  in 
monthly  installments,  with  interest  at  the  rate  of  8  per  cent,  per  an- 
num, payable  monthly.  To  secure  this  indebtedness,  but  without  re- 
leasing the  old  chattel  mortgage,  the  petitioner  accepted  a  new  chattel 
mortgage  from  the  bankrupt  and  his  wife,  duly  acknowledged  by 
them  on  the  1st  day  of  June,  1906,  which  mortgage  was  in  due  form 
and  was  accompanied  by  affidavits  of  the  mortgagors  and  of  the  mort- 
gagee, to  the  effect  that  the  same  was  made  in  good  faith,  and  without 
any  design  to  hinder,  delay,  or  defraud  creditors,  and  which  mort- 
gage was  recorded  June  1,  1906,  in  Book  177  of  Chattel  Mortgages, 
page  196,  Records  of  Los  Angeles  county.  The  goods  and  chattels 
covered  by  this  second  mortgage  were  in  the  store  at  No.  161  Pier 
avenue,  Santa  Monica,  and  consisted  of  1  soda  fountain,  1  carbona- 
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tor,  1  candy  pulling  machine,  3  showcases,  6  tables,  24  chairs,  8 
stools,  1  cigar  case,  1  cash  register,  1  light  and  cooking  plant,  1  can- 
dy cutter,  2  freezers,  1  2-horse  power  motor,  marble  slabs,  about  $700 
worth  of  ice  cream,  tubs  and  cans,  1  cream  separator,  milk  cans,  ice 
box,  all  candy  jars  and  glasses,  1  dropping  machine,  10  tons  salt,  stock 
of  extracts,  all  linoleum,  1  candy  furnace,  copper  kettles,  1  horse,  1 
wagon,  1  popcorn  crisp  machine  with  popper,  8  ice  cream  cabinets, 
all  candy  tools,  1  popcorn  popper,  and  all  stock  and  raw  materials 
therein.  The  indebtedness  from  the  mortgagors  to  the  petitioner  was 
bona  fide  in  every  respect,  and  the  mortgages  were  taken  in  good 
faith  and  without  any  idea  either  on  the  part  of  the  petitioner  or  on 
the  part  of  the  bankrupt  that  he  was  in  an  insolvent  condition,  or  that 
bankruptcy  proceedings  were  contemplated. 

On  the  9th  of  August,  1906,  Grainger  filed  his  petition  in  bankrupt- 
cy, and  was,  on  the  10th  of  that  month,  duly  adjudicated  a  bankrupt. 
On  the  same  day  the  Los  Angeles  Trust  Company  was  appointed  re- 
ceiver of  his  estate,  and  qualified  as  such,  and  on  the  20th  day  of  the 
same  month  sold  as  perishable  all  candy,  gum,  and  grape  juice  com- 
ing into  its  possession.  On  the  22d  of  August,  1906,  the  trust  company 
was  discharged  as  receiver  and  appointed  trustee  of  the  estate,  and  as 
such  took  possession  of  the  property.  It  was  then  stipulated  by  the 
parties  in  interest  that  the  trustee  should  sell  all  of  the  property  pur- 
suant to  an  order  of  the  bankruptcy  court,  and  that  the  lien  of  the 
mortgages  of  the  petitioner,  if  any  it  had,  should  be  transferred,  and 
the  moneys  derived  from  the  sale  should  be  charged  with  the  lien  of 
the  mortgages,  if  any  there  was.  All  of  the  property  was  sold  on  the 
6th  day  of  September,  1906,  for  the  total  sum  of  $950,  which  sale 
was  confirmed  by  the  court  In  due  time  the  petitioner  filed  its  petition 
with  the  court  asking  that  the  money  derived  from  the  saleof  the  goods 
be  turned  over  to  it  on  its  mortgage  indebtedness.  The  goods  were 
sold  en  masse,  and  among  them  was  a  combination  peanut  and  popcorn 
popper  which  on  May  1,  1906,  the  bankrupt  had  ordered  of  the  Cali- 
fornia Supply  Company,  at  the  price  of  $155,  of  which  he  had  paid 
$50,  leaving  a  balance  due  of  $105  of  the  purchase  price.  At  the  time 
he  purchased  the  popper  he  agreed  to  sign  a  contract  by  which  the 
supply  company  should  retain  title  to  the  popper  until  the  debt  should 
be  paid  oflf  at  the  rate  of  $15  per  month.  The  popper  was  delivered  on 
the  16th  of  May,  1906,  and  on  the  9th  of  June  of  that  year  Grainger 
signed  the  contract  and  paid  the  $50  mentioned.  That  contract  was 
never  recorded,  and  the  petitioner  had  no  notice  of  its  existence  when 
it  accepted  the  mortgage  of  June  1st  covering  the  same.  At  the  time 
the  trustee  took  possession  of  the  popper  it  had  notice  of  the  rights  of 
the  supply  company,  and  its  claim,  and  on  August  16,  1906,  the  receiv- 
er was  duly  notified  that  the  supply  company  claimed  the  popper,  and 
received  like  notice  as  trustee,  and  on  the  day  of  sale  the  supply  com- 
pany notified  the  trustee  at  the  place  of  sale  that  it  claimed  the  popper, 
and  also  appeared  before  the  referee  when  the  order  was  made  con- 
firming the  sale,  and  protested  against  such  confirmation.  The  referee 
held  that  the  supply  company  was  entitled  "to  the  sum  of  $105  due 
upon  the  peanut  and  popcorn  popper  sold  to  the  said  bankrupt  under 
contract  on  the  16th  day  of  May,  1906,"  and  also  denied  the  petition- 
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er's  petition  for  the  money  arising  from  the  sale  of  the  chattels  covered 
by  the  mortgages  under  which  it  claimed,  which  action  of  the  referee 
was  affirmed  by  the  court  below  when  brought  before  it. 

The  claim  of  the  petitioner  here  is  that  the  court  below  erred  in 
holding  that  the  $105  due  the  supply  company  on  the  contract  sale  of 
the  popcorn  popper  should  be  paid  to  that  company  as  a  prior  claim, 
and  that  the  court  also  erred  in  holding  that  the  petitioner  had  no  lien 
on  the  chattels  covered  by  its  mortgages  as  against  the  creditors  of  the 
bankrupt  or  the  trustee. 

Section  2955  of  the  Civil  Code  of  California  provides,  "Mortgages 
may  be  made  upon  the  following  personal  property,  and  none  other" — 
enumerating  in  22  subdivisions  a  large  number  of  chattels;  subdivi- 
sions 8  and  13  being  the  only  ones  under  which  it  is  even  claimed  that 
the  articles  described  in  the  chattel  mortgages  here  in  question  come. 
Those  subdivisions  read  as  follows : 

"8.  Upholstery,  furniture,  and  household  goods." 

"13.  The  machinery,  casks,  pipes,  tubes,  and  utensils  used  In  the  manu- 
facture or  storage  of  wine,  fruit  brandy,  fruit  syrup  or  sugar ;  also  wines,  fruit 
brandy,  fruit  syrup  or  sugar,  with  the  cooperage  in  which  the  same  are  con- 
tained." 

We  think  it  plain  that  the  articles  enumerated  in  the  chattel  mort- 
gages here  in  question  are  not  embraced  by  either  of  these  subdivisions 
of  section  2955  of  the  Civil  Code  of  California.  The  above-mentioned 
section  is  a  part  of  title  14,  c.  2,  art.  3,  of  the  Civil  Code,  and  succeed- 
ing sections  of  the  same  article  prescribe  the  form  of  mortgages  of 
personal  property,  and  declare  that  such  a  mortgage  "is  void  as  against 
creditors  of  the  mortgagor,  and  subsequent  purchasers  and  incum- 
brancers of  the  property  in  good  faith  and  for  value,  unless : 

"1.  It  Is  accompanied  by  the  affidavit  of  all  the  parties  thereto  that  it  Is 
made  In  good  faith  and  without  any  design  to  hinder,  delay,  or  defraud  cred- 
itors. 

"2.  It  Is  aclsnowledged,  or  proved,  certified,  and  recorded  In  Ulce  manner  as 
grants  of  real  property."  , 

By  a  subsequent  statute  of  California,  now  embodied  in  section  ^973 
of  the  same  article  of  the  Civil  Code,  it  is  provided  that: 

"Mortgages  of  personal  property  other  than  that  mentioned  In  section  twen- 
ty-nine hundred  and  fifty-five,  and  mortgages  not  made  in  conformity  with  the 
provisions  of  this  article,  are  nevertheless  valid  between  the  parties,  their 
heirs,  legatees,  and  personal  representatives,  and  persons  who  before  parting 
with  value  have  actual  notice  thereof." 

While,  therefore,  it  is  true  that  none  of  the  personal  property  cov- 
ered by  the  chattel  mortgages  under  which  the  petitioner  claims  came 
within  any  of  the  enumerations  of  section  2955  of  the  Civil  Code,  it 
was  authorized  to  be  mortgaged  by  the  subsequent  act  embodied  in 
section  2973  of  the  same  Code,  and  was,  as  has  been  expressly  held 
by  the  Supreme  Court  of  the  state,  good  as  between  the  parties  there- 
to, and  as  to  all  other  persons  except  creditors  of  the  mortgagor  and 
subsequent  purchasers  in  good  faith  and  for  value.  Perkins  v.  Maier 
&  Zobelein  Brewery,  133  Cal.  497,  498,  65  Pac.  1030,  and  cases  there 
cited. 
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It  is  not  contended  that  there  was  any  actual  fraud  in  the  making 
or  taking  of  these  chattel  mortgages ;  on  the  contrary,  it  appears  that 
they  were  executed  to  secure  money  loaned  by  the  petitioner  in  good 
faith  to  the  mortgagors,  and  it  further  appears  that  the  mortgages 
were  in  the  prescribed  form,  were  accompanied  by  the  prescribed  af- 
fidavit of  the  mortgagors  and  mortgagee,  and  that  they  were  duly  put 
upon  the  public  records  long  prior  to  the  adjudication  in  bankruptcy. 
Nor  is  it  pretended  that  any  of  the  creditors  of  the  bankrupt  mort- 
gagor ever  secured  any  lien  of  any  character  upon  any  of  the  prop- 
erty. 

In  the  case  of  Lemon  v.  Wolff  et  al.,  121  Cal.  272,  275,  63  Pac. 
801,  it  was  held  by  the  Supreme  Court  of  that  state  that  a  chattel 
mortgage  which  is  good  as  between  the  parties  thereto  can  only  be 
questioned  by  creditors  of  the  mortgagor  who  have  acquired  a  lien 
upon  the  mortgaged  property,  or  who  seek  to  levy  process  there- 
on, and  that  a  mere  creditor  at  large,  without  some  process  for  the 
collection  or  enforcement  of  his  debt,  cannot  do  so. 

It  is  true  that  in  the  case  of  Ruggles  v.  Cannedy,  127  Cal.  290, 
53  Pac.  911,  59  Pac.  827,  46  L.  R.  A.  371,  decided  intermediate  the  de- 
cisions in  Lemon  v.  Wolff,  and  Perkins  v.  Maier  &  Zobelein  Brewery, 
the  Supreme  Court  of  California  held  that  where  creditors  of  an  insol- 
vent mortgagor  of  personal  property  are  prevented  from  suing  by  rea- 
son of  the  adjudication  of  his  insolvency  under  the  state  insolvency  act, 
and  are  limited  to  the  proof  of  their  claims  against  him,  such  proof  is 
the  equivalent  of  a  judgment,  and  shows  sufficient  interest  of  the  cred- 
itors in  the  mortgaged  property  to  warrant  the  assailing  of  the  chattel 
mortgage  as  a  void  act  for  want  of  prompt  record,  and  that  the  as- 
signee in  insolvency  represents  the  interest  of  the  creditors,  and  may 
recover  the  property  for  their  benefit ;  but  the  present  case  arises  un- 
der the  United  States  bankruptcy  act. 

In  York  Manufacturing  Company  v.  Cassell,  201  U.  S.  344,  26 
Sup.  Ct.  481,  50  L.  Ed.  782,  it  appeared  that  the  York  Manufactur- 
ing Company  had  supplied  certain  machinery  to  the  Mount  Vernon 
Ice,  Coal  &  Milling  Company,  afterwards  adjudged  a  bankrupt  cor- 
poration, under  a  conditional  contract  providing,  among  other  things, 
that  the  title  to  and  ownership  of  the  machinery  should  remain  in 
.  the  York  Manufacturing  Company  until  the  entire  purchase  price 
agreed  upon  should  be  actually  paid  in  cash,  the  vendor  being  given 
the  right  to  enter  the  premises  of  the  vendee  and  remove  the  prop- 
erty in  case  of  default.  Twenty-five  per  cent,  only  of  the  price  of  the 
machinery  was  ever  paid.  A  statute  of  Ohio,  where  the  case  arose, 
required  such  a  contract  to  be  filed  for  record,  which  was  not  done 
in  that  case.  There  was  also  a  statute  of  the  same  state  relating  to 
chattel  mortgages  which  declared  such  a  mortgage  absolutely  void 
as  against  creditors  of  the  mortgagor,  and  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  unless  the  mortgage,  or  a  true 
copy  thereof,  should  be  deposited  forthwith  as  directed  in  the  act. 
The  Supreme  Court  in  the  case  cited  referred  to  a  decision  of  the 
Supreme  Court  of  Ohio,  in  which  that  court  held  that  the  chattel 
mortgage  was  not  void  for  lack  of  filing  as  between  the  parties  there- 
to, but  that  the  Ohio  statute  only  avoided  the  instrument  as  to  those 
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creditors  who,  between  the  time  of  the  execution  of  the  mortgage 
and  the  filing  thereof,  had  taken  steps  to  "fasten  upon  the  property 
for  the  payment  of  their  debts." 
In  York  Manufacturing  Company  v.  Cassell,  the  court  said : 

"We  have  not  been  referred  to  any  decision  of  the  Supreme  Court  of  Ohio 
as  to  the  meaning  of  the  statute  requiring  the  filing  of  contracts  of  condi- 
tional sales,  but  we  concur  with  the  Circuit  Court  of  Appeals  in  this  case, 
that  the  statute  would  render  the  unfiled  contract  void  as  to  the  same  class 
of  creditors  mentioned  In  the  chattel  mortgage  statute.  Therefore  the  con- 
tract would  be  void  as  to  creditors  who  before  its  filing  had  ^fastened  upon 
the  property*  by  some  specific  lien.  As  to  creditors  who  had  no  such  lien,  be- 
ing general  creditors  only,  the  statute  does  not  avoid  the  sale,  which  Is  good 
between  the  parties  to  the  contract." 

And  the  Supreme  Court  in  York  Manufacturing  Company  v.  Cas- 
sell proceeded : 

"We  come,  then,  to  the  question  whether  the  adjudication  In  bankruptcy 
was  equivalent  to  a  Judgment,  attachment  or  other  specific  Hen  upon  the  ma- 
chinery. The  Circuit  Court  of  Appeals  has  held  herein  that  the  seizure  by 
the  court  of  bankruptcy  operated  as  an  attachment  and  an  Injunction  for  the 
t)enefit  of  all  persons  having  Interests  In  the  bankrupt's  estate.  We  are  of 
'  opinion  that  it  did  not  operate  as  a  Hen  upon  the  machinery  as  against  the 
York  Manufacturing  Company,  the  vendor  thereof.  Under  the  provisions  of 
the  bankrupt  act  the  trustee  In  bankruptcy  Is  vested  with  no  better  right 
or  title  to  the  bankrupt's  property  than  belonged  to  the  bankrupt  at  the  time 
when  the  trustee's  title  accrued.  At  that  time  the  right,  as  between  the  bank- 
rupt and  the  Tork  Manufacturing  Company,  was  in  the  latter  company  to 
take  the  machinery  on  account  of  default  In  the  payment  therefor.  The  trus- 
tee under  such  circumstances  stands  simply  in  the  shoes  of  the  bankrupt,  and 
as  between  them  he  has  no  greater  right  than  the  bankrupt.  This  Is  held  in 
Hewit  V.  Berlin  Machine  Works,  194  U.  S.  296,  24  Sup.  Ct  G90,  48  L.  Ed.  986. 
The  same  view  was  taken  in  Thompson  v.  Fairbanks,  196  U.  S.  516,  25  Sup. 
Ot.  306.  49  L.  Ed.  577.  It  was  there  stated  that,  *urider  the  present  bankrupt 
act,  the  trustee  takes  the  property  of  the  bankrupt,  In  cases  unaffected  by 
fraud.  In  the  same  plight  and  condition  that  the  bankrupt  himself  held  it,  and 
subject  to  all  the  equities  Impressed  upon  It  In  the  hands  of  the  bankrupt.' 
See  Yeatman  v.  Savings  Institution,  95  U.  S.  764,  24  L.  Ed.  589;  Stewart  v. 
Piatt,  101  U.  S.  731,  25  L.  Ed.  816;  Hauselt  v.  Harrison,  105  U.  S.  401,  26  L. 
E>d.  1075.  The  same  doctrine  was  reaffirmed  in  Humphrey  v.  Tatman,  198 
U.  S.  91,  25  Sup.  Ct  567,  49  L.  Ed.  956.  The  law  of  Ohio  says  the  conditional 
sale  contract  was  good  between  the  parties,  although  not  filed.  In  such  a  case 
the  trustee  In  bankruptcy  takes  only  the  rights  of  the  bankrupt,  where  there 
are  no  specific  liens,  as  already  stated." 

Upon  the  authority  of  this  decision  of  the  Supreme  Court  we 
think  it  must  be  held  that  the  chattel  mortgages  here  in  question  are 
valid  as  against  the  general  creditors  of  the  bankrupt. 

We  have  been  referred  to  no  statute  of  California  requiring  such 
conditional  contracts  as  that  covering  the  com  popper  to  l^  filed 
for  record,  and,  as  a  consequence,  none  prescribing  the  effect  of  such 
nonfiling;  but  conceding  the  validity  of  the  supply  company's  condi- 
tional sale  as  against  the  petitioner's  mortgage,  yet  that  claimant  did 
not  pursue  the  remedy  allowed  by  law  for  the  recovery  of  the  possession 
of  its  property,  but,  after  its  sale  along  with  the  property  of  the  bank- 
rupt, claimed,  and  was  by  the  court  below  allowed,  the  balance  of  the 
contract  price  of  the  popper  out  of  the  gross  proceeds  of  the  prop- 
erty sold  en  masse,  and  without  regard  to  the  worth  of  the  popper 
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which,  for  the  reason  stated,  was  impossible  of  ascertainment.  The 
trustee  was  under  no  obligation  to  carry  out  the  bankrupt's  agree- 
ment to  purchase  the  popper  and  pay  the  balance  of  the  contract  price 
therefor.  And  if  he  had  desired  to  do  so,  in  order  to  acquire  title 
to  the  popper,  such  payment  could  only  have  been  made  by  an  order 
of  the  court  upon  notice  to  the  creditors.  Sections  253,  256,  263, 
Loveland  on  Bankruptcy  (3d.  Ed.)  and  Order  28  of  General  Orders 
in  Bankruptcy  (89  Fed.  xi,  32  C.  C.  A.  xxviii). 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court 
below  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 


8.  M.  HAMILTON  OOAL  CX).  v.  NE>W  YORK  &  PHILADELPHIA  CX)AL  & 

COKE  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit     March  10,  1908.) 

No.  180. 

Btidence-^Wbitteit  CoNTBAcrr— Ambiguous  Teems— Exflanatiow  bt  Pabol. 

Where,  in  an  action  for  breach  of  a  contract  to  deliver  a  certain  number 
of  tons  of  "our  Big  Vein  Cumberland  coal'*  per  month,  the  parties  were 
not  agreed  as  to  the  meaning  of  such  phrase,  the  court  erred  in  confining 
parol  evidence  to  explain  the  same  to  the  meaning  of  the  term  "Big  Vein 
Cumberland  coal,"  eliminating  the  word  "our,"  since,  the  contract  being 
ambiguons,  the  evidence  admitted  to  explain  it  should  be  sufficiently  broad 
to  show  the  real  intention  of  the  parties. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  20,  Evidence,  SS  2129, 
2131.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Writ  of  error  to  review  a  judgment  of  the  Circuit  Court  entered 
upon  the  verdict  of  a  jury  in  favor  of  the  defendant  in  error,  who  was 
the  plaintiff  below.  In  the  following  opinion  the  parties  are  designated 
as  in  the  court  below. 

Frederick  Dallam  and  Herbert  Barry,  for  plaihtiff  in  error. 
'  Harold  W.  Hardon,  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge.  This  was  an  action  to  recover  damages 
for  the  alleged  breach  of  a  written  contract  dated  September  19,  1905, 
wherein  the  defendant  agreed  to  sell  and  deliver  to  the  plaintiff,  be- 
ginning October  1st  of  that  year,  "  *  ♦  *  (1,500)  fifteen  hundred 
to  (2,000)  two  thousand  tons,  buyers  option,  per  month  for  one  year, 
of  our  Big  Vein  Cumberland  coal.  *  *  *  "  For  some  time  after 
the  contract  became  operative,  the  defendant  delivered  and  the  plaintiff 
accepted  coal  of  a  certain  grade  under  it.  A  dispute  then  arose  as  to 
the  kind  of  coal  designated  by  the  phrase  "our  Big  Vein  Cimibcrland" 
in  the  contract,  the  outcome  of  which  was  this  litigation. 

The  meaning  of  the  phrase  "our  Big  Vein  Cumberland  coal,"  there- 
fore, presented  the  question  of  primary  importance  upon  the  trial.  The 
court,  however,  practically  ignored  the  word  "our,"  and  treated  the 
contract  as  if  simply  calling  for  the  delivery  of  "Big  Vein  Cumber- 
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land  coal/*  as  that  term  should  be  explained  by  extrinsic  evidence. 
Accordingly  testimony  was  offered  to  establish  both  the  geological  and 
commercial  meanings  of  the  term.  This  tended  to  show  that  scien- 
tifically Big  Vein  Cumberland  coal  is  coal  from  the  "upper  productive 
coal  measures/'  and  is  now  taken  from  the  Pittsburgh  seam — ^as  it  is 
called — in  Pennsylvania.  The  testimony  as  to  the  commercial  meaning 
of  the  term  varied ;  some  witnesses  testifying  that  it  merely  designates 
a  certain  grade  of  coal.  But  the  defendants,  insisting  upon  including 
the  word  "our"  in  the  term,  desired  to  go  further  with  the  parol  evi- 
dence, and  offered  to  show  that  in  their  negotiations  prior  to  the  ex- 
ecution of  the  contract  the  parties  had  agreed  upon  the  grade  of  coal 
to  be  delivered  under  the  designation  "Hamilton's  Big  Vein  Cumber- 
land coal";  and  also  offered  to  prove  the  meaning  attached  by  them 
to  the  phrase  "our  Big  Vein  Cumberland  coal,"  The  trial  court  re- 
jected the  defendant's  offer  and  excluded  the  evidence. 

This  action  of  the  court  in  confining  the  parol  evidence  to  the  mean- 
ing of  the  term  "Big  Vein  Cumberland  coal"  was  erroneous.  The 
phrase  used  in  the  complaint  is  "our  Big  Vein  Cumberland  coal/'  and 
there  was  no  more  reason  for  omitting  the  word  "our"  from  it  than 
any  other  word.  The  phrase  "our  Big  Vein  Cumberland"  was  am- 
biguous even  after  the  reception  of  evidence  explaining  the  meanings 
of  the  last  three  words.  It  was  capable  of  several  applications:  (1) 
It  might  have  been  used  descriptively  as  designating  the  particular 
coal  taken  from  some  mine  in  the  Pittsburgh  seam  which  the  defend- 
ant dealt  in.  (2)  It  might  have  meant  coal  of  a  grade  corresponding 
to  that  from  the  Pittsburgh  seam,  and,  perhaps,  taken  in  its  immediate 
vicinity,  which  the  defendants  designated  in  their  business  and  to 
their  trade  as  "Hamilton's  Bi^  Vein  Cumberland  coal."  (3)  It  might 
have  meant  coal  which  in  this  particular  transaction  the  parties  had 
agreed  should  be  designated  as  "our  [Hamilton's]  Big  Vein  Cumber- 
land coal."  The  contract  being  ambiguous,  parol  evidence  was  prop- 
er to  explain  its  meaning.  And,  when  such  evidence  came  in,  it  should 
have  been  along  sufficiently  broad  lines  to  show  what  was  meant  by 
the  entire  phrase  used  in  the  contract  to  resolve  the  ambiguity  and  to 
show  the  real  intention  of  the  parties.  Especially  should  this  have  been 
the  case  with  respect  to  a  contract  which  itself  referred  to  previous 
conversations.  That  parol  evidence  of  prior  negotiations  is  admissible 
for  these  purposes  is  settled  by  numerous  authorities.  The  following 
cases  are  merely  illustrative;  In  Kilby  v.  Hinchman-Renton  Fire 
Proofing  Co.,  132  Fed.  957,  961,  66  C.  C.  A.  67,  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  said : 

"  *  ♦  ♦  Where,  in  the  application  of  a  contract  to  its  subject-matter,  an 
ambiguity  or  uncertainty  arises  which  cannot  be  removed  by  an  examination 
of  the  agreement  alone,  parol  evidence  of  the  circumstances  under  which  it 
was  made  and  of  statements  made  in  the  negotiations  which  preceded  it  may 
be  admitted  to  resolve  the  ambiguity,  and  to  prove  the  real  intention  of  the 
parties." 

In  Wolff  V.  Wells,  Fargo  &  Co.,  115  Fed.  32,  35,  52  C.  C  A.  626, 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  said : 

"  ♦  ♦  •  If  there  is  any  uncertainty  or  ambiguity  as  to  the  meaning  of 
the  words  used  in  the  written  contract,  where  it  is  based  upon  or  refers  to  a 
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conyersatioii,  parol  evidence  may  be  admitted,  not  to  vary  tbe  terms  of  tbo 
contract,  but  to  explain  tbe  sense  in  whicb  tbe  language  in  tbe  writing 
was  used.  Sucb  attendant  and  surrounding  circumstances  are  competent 
evidence  for  tbe  purpose  of  placing  tbe  court  in  tbe  same  situation  and  giv- 
ing it  tbe  same  advantage  for  construing  tbe  instrument  as  were  possessed 
by  tbe  parties  wbo  executed  it  Tbe  object  or  tendency  of  sudh  evidence  Is 
not  to  contradict  or  vary  tbe  terms  of  tbe  writing,  but  is  for  tbe  purpose  of 
enligbtening  tbe  court  so  as  to  enable  It  to  more  fully  understand  tbe  language 
employed  tberein.*' 

In  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co.  (C.  C.)  106 
Fed.  684,  687,  Judge  Colt  said  : 

«  •  ♦  •  xbe  case  presents  a  contract  whicb  is  capable  of  two  interpreta- 
tions. This  bein^  true,  it  was  clearly  proper  for  tbe  master  to  admit  evidence 
of  previous  negotiations  and  surrounding  facts  and  circumstances  relating  to 
tbe  subject-matter  of  tbe  contract,  in  order  to  reach  an  interpretation  of  tbe 
language  used  in  accordance  with  tbe  understanding  of  tbe  parties  at  tbe  time 
tbe  contract  was  entered  into.  That  such  evidence  is  admissible  where  a 
contract  is  capable  of  two  Interpretations  and  a  doubt  exists  as  to  tbe  true 
meaning  is  well  established." 

And  in  the  early  case  of  Hart  v.  Hammett,  18  Vt.  127,  it  was  held : 

"When  technical  words  are  used  in  a  written  agreement,  parol  evidence  is 
admissible  to  show  their  meaning ;  and,  if  it  thereby  appears  that  tbe  words 
used  may  have  different  applications,  parol  evidence  is  admissible  to  prove 
what  was  said  by  the  parties  at  the  time  of  the  execution  of  the  written 
agreement,  for  the  purpose  of  showing  the  sense  in  which  they  understood 
tbe  words." 

The  provisions  of  the  contract  in  suit  being  ambiguous,  it  was  error 
to  exclude  the  evidence  offered  by  the  defendant  to  explain  their  mean- 
ing. 

Judgment  reversed^  and  cause  remanded  for  a  new  trial, 


UNITED  STATES  v.  VILLARI,  MITCHELL  &  CO. 

UNITED  STATES  v.  W.  L.  RATHBfUN  ft  CO.  (two  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit.    Deceml)er  4,  1907.) 

Nos.  26,  24,  25  (3,T67,  3,762,  3,7G5). 

1.  OuflrroMs  Dtjtibs— Fbuit  iiv  Paokaqes— Aixowancb  fob  Dbgat— "Dutiable 

Mebohandise." 

The  rule  that  fruit  imported  in  a  rotten  and  wholly  worthless  condition 
does  not  constitute  dutiable  merchandise  applies  as  well  to  fruit  in  pack- 
ages as  to  fruit  in  bulk ;  and  in  tbe  assessment  of  duty  on  fruit  imported 
in  packages  allowance  should  be  made  for  the  decayed  portions,  even 
though  not  separated  from  tbe  sound,  but  all  being  sold  together  at  auc- 
tion. 

2.  Sams— ESviDENCE^EsTnfATioN  of  Dboat—Repbbsbntattve  Paokaqes. 

In  proof  of  the  amount  of  decay  in  an'  importation  of  fruit  in  packages, 
evidence  was  given  as  to  tbe  percentage  of  decay  in  certain  sample  padc- 
ages  whicb  represented  each  of  the  lots  in  question,  had  been  used  as  the 
basis  of  auction  sales,  and  consisted  of  at  least  10  per  cent,  of  all  tbe 
packages.  Held,  that  the  percentage  thus  shown  for  tbe  sample  packages 
might  be  taken  as  showing  tbe  amount  of  decay  in  the  other  packages  also. 

Appeals  from  the  Circuit  C^urt  of  the  United  States  for  the  South- 
em  District  of  New  York, 
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In  the  Rathbun  Cases  there  was  no  opinion  below.  The  decision 
in  the  Villari  Case  is  reported  in  147  Fed.  766.  The  Circuit  Court 
reversed  a  decision  by  the  Board  of  United  States  General  Appraisers 
(G.  A.  5,865 ;  T.  D.  25,843),  which  had  affirmed  the  assessment  of  du- 
ty by  the  collector  of  customs  at  the  port  of  New  York. 

The  Importations  in  controversy  consisted  of  oranges,  lemons,  llmee,  and 
grape  fruit,  in  boxes;  each  piece  of  fruit  being  wrapped  separately  in  paper. 
The  collector  imposed  duty  on  the  entire  amount  imported,  without  any  allow- 
ance for  decay.  The  importers  contended  that  such  allowance  should  be  made, 
in  accordance  with  the  rule  established  by  the  decision  of  the  Supreme  Court 
in  Lawder  v.  Stone.  18T  U.  S.  281,  23  Sup.  Ct.  79,  47  L.  Ed.  178.  It  was  there 
held  that  the  decay  of  fruit  should  not  be  considered  a  damage  on  account  of 
which  duty  should  be  abated  only  in  case  of  abandonment  under  the  provi- 
sions of  Customs  Administrative  Act  June  10,  1890,  c.  407,  §  23,  26  Stat  140 
(U..  S.  Comp.  St.  1901,  p.  1930),  but  that  it  should  be  regarded  rather  as  a 
case  of  nonimportation  by  reason  of  which  no  duty  could  properly  accrue. 
In  that  case  the  fruit  was  imT)orted  in  bulk  and  the  decayed  portion  was  In 
the  form  of  worthless,  unmerchantable  slush.  The  Board  of  General  Apprais- 
ers overruled  the  importers'  contentions  for  the  following  reasons,  as  stated 
In  the  board's  opinion: 

"SOMERVILLE,  General  Appraiser.  The  witnesses  who  testified  at  the  hear- 
ing before  the  board  do  not  seem  to  have  examined  more  than  about  10  per 
cent  of  the  packages  covered  by  their  Invoices,  and  the  percentages  of  the  de- 
cayed fruit  out  of  the  entire  quantity  of  fruit  which  they  did  examine  have 
been  loosely  estimated  as  running  in  most  cases  from  about  20  per  cent  to 
50  per  cent  The  injury  done  to  the  fruit  by  decay  is  spoken  of  as  a  damage, 
and  there  Is  no  pretense  that  these  estimates  are  more  than  an  approximation, 
based  upon  the  Judgment  of  the  witnesses  as  to  the  probable  fractional  part 
6t  the  importation  actually  spoiled  or  decayed.  All  the  goods  appear  to  have 
been  sold  in  original  packages,  and  there  was  no  separation  of  the  fruit  alleg- 
ed to  be  decayed  from  that  which  was  sound  at  the  time  the  sale  was  con- 
ducted. In  this  respect  the  present  case  differs  widely  from  that  of  Lawder  v. 
Stone,  supra.  The  court  there  found  that  a  portion  of  pineapples  had  rotted 
so  as  to  become  worthless  slush,  commercially  valueless,  condemned  under 
the  sanitary  regulations  of  the  city  of  Baltimore,  and  dumped  overboard.  In 
the  case  now  before  us  it  appears  that  In  some  instances  the  fruit  brought 
prices  equivalent  to  the  market  price  of  sound  fruit,  and  in  other  instances 
somewhat  less.  On  the  whole,  we  cannot  see  that  the  tes,timony  in  the  cases 
under  consideration  differs  greatly  from  that  introduced  in  the  Case  of  Max- 
fleld  &  Co..  G.  A.  5,779  (T.  D.  25,552).  where  we  held  that  the  importer  had 
failed  to  show  with  sufficient  certainty  and  by  satisfactory  evidence  the 
quantity  of  merchandise,  if  any,  which  was  so  destroyed  as  to  become  value- 
less, and  that  under  the  rule  laid  down  by  the  Supreme  Court  In  the  Lawder 
Case,  187  U.  S.  281,  23  Sup.  Ot  79,  47  L.  Ed.  178,  the  mere  fact  that  the  goods 
were  damaged  so  as  to  be  merchantable  to  a  less  extent  than  sound  fruit 
would  not,  in  our  judgment,  constitute  a  nonimportation.  ♦  ♦  •  We  are, 
moreover,  of  opinion  that,  where  a  deduction  of  duty  is  claimed  for  an  alleged 
nonimportation  of  goods,  proof  as  to  the  amount  of  decay  in  one  package  out 
of  every  ten  is  not  sufficient  to  authorize  the  board  in  finding  that  a  like  per- 
centage of  loss  occurred  in  other  cases  or  packages  which  were  not  examined. 
*  ♦  ♦  In  our  Judgment,  the  present  cases  fail  to  come  within  the  principle 
settled  in  the  Lawder  Case,  supra ;  and  the  testimony,  moreover,  is  too  vagrue 
to  Justify  us  in  granting  any  relief  In  any  instance." 

On  appeal  to  the  Circuit  Court  additional  evidence  was  taken,  establishing 
the  percentage  of  decay  in  certain  sample  packages  from  each  of  the  lots  in  ques- 
tion, which  packages  had  been  selected  as  the  basis  of  auction  sales  and  consist- 
ed of  at  least  10  per  cent  of  the  packages  in  each  lot.  This  evidence,  together 
with  that  taken  by  the  Board  of  General  Appraisers,  showed  the  facts  to  be 
the  same  as  in  Courtin  &  Golden  v.  U.  S.  (C.  C.)  143  Fed.  551,  and  to  resemble 
the  case  of  Stone  v.  Shallus.  143  Fed.  486,  74  C.  C.  A.  506,  in  that  the  fruit 
was  imported  in  packages,  rather  than  in  hulk,  but  differing  from  the  latter 
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case  in  that  there  the  decayed  portions  had  been  culled  ont,  while  here  they 
were  sold  unseparated  from  the  sound  in  the  packages  in  which  imported.  The 
Circuit  Court  reversed  the  decision  of  tlie  Board  of  General  Appraisers,  on 
the  authority  of  the  Courtin  &  Golden  Case,  supra. 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Walden  &  Webster  (Howard  T.  Walden,  of  counsel),  for  import- 
ers. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  decisions  of  the  Circuit  Court  are  affirmed, 
upon  the  opinion  of  the  Circuit  Court  of  Appeals,  Fourth  Circuit, 
in  Stone  v,  Shallus,  143  Fed.  486,  74  C.  C.  A.  506. 


WARS  ▼.  WUNDEJ^t  BREWING  CO.  OF  SAN  FRANCISCX)  et  at 

(Ciicait  Court  of  Appeals,  Ninth  Circuit    February  3,  1908.) 

No.  1,434. 

APPSAIi  AND  ErBOB— REVIKW— FlNDlICQS  OF  FACT. 

An  appellate  court  on  a  writ  of  error  cannot  weigh  the  evidence,  but 
must  take  the  facts  as  found  by  the  court  below,  unless  there  is  a  total 
want  of  evidence  to  ernstain  the  findings. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
H  3955-^969.] 

In  l^iTor  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

C.  N.  Riggins  and  R.  H.  Cross,  for  plaintiflF  in  error. 
Fabius  T.  Finch,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  This  action  was  brought  by  the  trustee  of 
the  estate  of  the  bankrupt  to  set  aside  an  alleged  preference.  The  case 
is  brought  here  by  writ  of  error. 

We  cannot  agree  with  the  counsel  for  the  plaintiff  in  error  that  there 
was  a  total  want  of  evidence  to  support  the  findings  of  the  trial  court. 
Such  being  the  case,  it  is  well  settled  that  the  appellate  court  cannot 
weigh  the  evidence,  but  must  take  the  facts  as  found  by  the  court 
below.  Stanley  v.  Supervisors,  121  U.  S.  547,  7  Sup.  Ct.  1234,  30  L. 
Ed.  1000 ;  Pacific  Postal  Telegraph  C.  Co.  v.  Fleischner,  66  Fed.  902, 
14  C.  C.  A.  166. 

The  judgment  is  affirmed. 

CONSOLIDATED   ENGINE  STOP  CX>.   ▼.   LANDERS.   FRARY  ft  CLARK. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  11,  1908.) 

No.  94. 

1.  PATEirrs— iNTRTNocMEirp— Thsottub  Valve. 

Tbe  Stannard  patent.  No.  509,834,  for  an  improyement  In  throttle  Talres, 
eonaisting  of  an  electrically  controlled  emergency  valve  to  shut  off  the 
Bteam  paasing  to  an  engine,  has  as  an  element  of  each  claim  a  steam  pas- 
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sageway  to  permit  steam  to  pass  into  the  chamber  at  one  end  of  a  balanced 
puppet  valve,  and  is  not  infringed  by  the  device  of  the  Lodte  patent,  No. 
812,279,  which  has  no  such  steamway  nor  its  equivalent 

2.  Same— CoNSTBUCTioN  of  Olaiics. 

A  patentee  who  has  made  a  particular  feature  an  element  of  his  claims, 
although  it  may  not  have  been  essential  to  his  invention,  cannot  claim 
that  it  Is  immaterial  or  that  a  device  which  dispenses  with  it  is  an  in- 
fringement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  |  376.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

For  opinion  below,  see  151  Fed.  775. 

Emerson  R.  Newell,  for  appellant 
E.  S.  Beach,  for  appellees. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge.  This  is  a  suit  alleging  the  infringement  of 
patent  No.  509,334,  granted  November  21,  1893,  to  John  E.  Stan- 
nard,  for  improvements  in  throttle  valves.  The  defenses  are  nonin- 
fringement and  the  invalidity  of  the  patent.  The  former  defense  will 
be  first  considered.  If  there  be  no  infringement,  consideration  of  the 
other  questions  is  unnecessary. 

The  patented  device  is  a  throttle  valve  to  shut  off  the  steam  passing 
to  an  engine,  and  may  be  operated  by  means  of  an  electrical  connection 
from  any  point  in  a  factory.  It  is  an  emergency  valve,  and  is  designed 
to  be  used  whenever,  in  case  of  accident  or  for  other  reasons,  it  is 
desired  to  stop  the  engine  without  the  delay  of  communicating  with  the 
engineer.  The  following  drawing  taken  from  the  complainant's  brief 
illustrates  the  construction  of  the  throttle  valve: 


The  shell  or  valve  body  (a)  is  cross-shaped,  having  two  cylindrical 
passages  intersecting  at  right  angles.  The  vertical  passage  is  the 
steamway^  and  is  practically  a  part  of  the  steam  pipe  from  the  boiler 
to  the  engine.  Fitted  to  slide  in  the  horizontal  passage  is  the  valve  or 
shut-off  plug  (b),  of  sufficient  size,  when  in  position,  to  close  the  steam- 
way.  Connected  with  the  shut-off  plug  by  a  comparatively  small  rod, 
slightly  longer  than  the  diameter  of  the  steamway,  is  the  piston  or 
disk  (c)i  On'  the  piston  is  the  cone-shaped  valve  (n).  At  the  left  end 
of  the  shut-off  plug  (b)  is  the  handled  rod  (e),  which  passes  through 
the  cap  (r)  oA  the  left  end  of  the  horizontal  passage.    At  the  right  end 
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of  this  passage  is  the  cap  (7),  provided  with  an  outlet  to  the  atmosphere 
controlled  by  the  plug  cock  (f).  This  plug  cock  is  turned  by  the  lever 
(g),  to  which  is  attached  the  weighted  lever  (h).  The  movement  of  this 
weighted  lever  is  controlled  by  an  electrical  connection.  The  passage- 
way (p)  shown  in  this  drawing  is  described  in  the  specification  and 
claim,  but  is  not  shown  in  the  drawings  of  the  patent.  It  extends  from 
the  steamway  to  the  opening  between  the  cap  (r)  and  the  plug  (b). 

The  operation  of  the  device  is  as  follows :  When  the  throtlde  valve 
is  open  and  steam  is  passing  freely  from  the  boiler  to  the  engine  the 
parts  will  be  in  the  position  shown  in  the  illustration.  The  plug  cock 
(f)  will  be  closed.  The  shut-off  plug  (b)  will  be  at  the  left  side  of  the 
steamway  and  will  not  interfere  with  the  passage  of  steam.  The  steam 
will  pass  through  the  passageway  (p)  and  fill  the  space  between  the 
plug  (b)  and  the  feft  end  of  the  chamber.  The  steam  in  this  opening 
would  naturally  tend  to  move  the  plug  to  the  right  and  thus  close  the 
steamway.  So,  although  the  patent  is  silent  about  a  passageway  from 
the  steamway  to  the  opening  at  the  right  of  the  piston  (c),  it  is  evident 
that  it  is  intended  either  that  one  should  be  provided  or  that  the  piston 
should  be  sufficiently  loose  to  allow  the  steam  to  leak  through.  The 
pressure  of  the  steam  thus  filling  the  opening  at  the  right  of  the  piston 
(c)  would  act  in  opposition  to  the  pressure  at  the  left  of  the  plug  (b), 
which  would  not  move.  This  balancing  of  steam  pressure  is  the  reason 
why  valves  of  this  character  are  called  "balanced  valves." 

Now,  when  an  emergency  arises  and  a  person  at  a  distant  point 
desires  to  stop  the  engine,  he  makes  an  electrical  connection  which  ac- 
tuates the  weighted  lever  (h).  This  in  turn  moves  the  lever  (g)  and 
opens  the  plug  cock  (f),  allowing  the  steam  in  the  opening  at  the  right 
of  the  piston  (c)  to  escape  into  the  atmosphere.  The  pressure  no  longer 
balances.  There  is  nothing  to  oppose  the  pressure  of  the  steam  at  the 
left  of  the  plug  (b),  which  moves  from  the  position  shown  in  the  draw- 
ing to  the  right  until  it  closes  the  steamway  and  causes  the  engine  to 
stop.  When  it  is  desired  to  start  the  engine  again,  the  plug  cock  (f) 
is  closed,  the  shut-off  plug  (b)  is  pushed  to  the  left  by  the  handle  (e), 
steam  enters  on  both  sides,  and  the  plug  is  balanced  as  before. 

Having  considered  the  construction  and  operation  of  the  device,  it 
is  desirable  to  note  the  following  claims  of  the  patent  which  it  is  claim- 
ed the  defendant  infringes : 

"1.  Tbe  comblDation  of  a  suitable  shell  or  valve  body,  provided  with  an 
opening  for  the  passage  of  steam,  a  shutoff  plug  (b),  having  a  portion  (c)  ar- 
ranged therein,  a  passageway  (p)  In  the  shell  to  allow  the  steam  to  enter  the 
opening  between  the  screw  cap  (r)  and  the  plug  (b),  means  arranged  to  open 
and  close  the  outlet  from  the  chamber  formed  between  the  portion  (c)  and  the 
screw  cap  (y),  whereby  the  steam  upon  the  opening  of  said  outlet  is  allowed  to 
operate  to  carry  the  body  of  the  plug  across  the  steamway  and  close  the  valve, 
substantially  as  and  for  the  purposes  stated. 

**2.  The  combination  of  the  shell  (a),  a  plug  (b)  having  a  disk  (c)  arranged 
therein  and  having  an  opening  for  the  passage  of  steam  between  the  parts  (b> 
and  (c),  a  plug  cock  (f>  mounted  in  one  end  of  the  valve  body,  a  steamway 
(p)  formed  in  the  wall  of  the  valve  body  at  the  opposite  end  portion,  a  lever  (g) 
mounted  upon  the  plug,  a  lever  (h)  plvotally  mounted  adjacent  thereto,  a 
weight  arranged  upon  the  lever  (h),  a  latch  arranged  to  hold  the  lever  (h)  in  its 
raised  position,  and  means  to  move  said  latch  and  release  the  lever  and  allow 
It  to  fall  by  gravity  and  engage  the  lever  (g),  thereby  turning  the  plug,  sub- 
stantially as  and  for  the  purposes  stated." 
leOF.— 6 
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It  will  be  observed  that  an  essential  feature  of  the  invention  as  stated 
in  the  claims  and  specifications  is  the  passageway  (p).  It  is  particularly 
included  in  both  claims.  Jn  the  first  claim  it  is  described  as  "a  passage- 
way (p)  in  the  shell  to  allow  the  steam  to  enter  the  opening."  In  the 
second,  claim  it  is  spoken  of  as  "a  steamway  (p)  formed  in  the  wall  of 
the  valve  body."  In  the  specification  it  is  described  as  "the  opening 
or  channel  (p)  in  the  shell."  The  passageway  (p)  is  thus  evidently  in- 
tended to  be  a  separate  and  distinct  passage  in  the  shell  or  wall  of  the 
valve  body,  as  illustrated  in  the  foregoing  drawing  taken  from  the 
complainant's  brief.  Certainly  a  passageway  chanheled  in  the  shell, 
if  not  actually  bored  through  it,  is  required  by  the  claims.  And,  the 
patentee,  having  made  the  passageway  (p)  a  separate  element  of  his 
claims,  no  other  throttle  valve  infringes,  unless  it  too  possesses  such  a 
passageway  or  its  equivalent. 

The  defendant's  device  is  called  an  "automatic  engine  stop"  and  is 
manufactured  under  patent  No.  812,279,  issued  February  13,  1906, 
to  Nathaniel  C.  Locke.  The  following  drawing  from  the  patent,  show- 
ing the  main  valve,  illustrates  the  device  so  far  as  is  necessary  for  the 
purposes  of  this  case : 

Top. 


6/ 
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I  indicates  the  steam  inlet  from  the  boiler,  and  O  the  outlet  to  the 
engine.  62  and  63  show  a  double  puppet  valve  which  controls  the 
passage  of  the  steam  through  the  steamway.  This  carries  the  piston 
(60;  which  is  loose  in  the  cylindrical  portion  (64)  of  the  casing.  65 
is  a  chamber  at  the  right  end  of  the  piston.  40  is  a  pipe  leading  to 
what  is  called  the  "fluid  pressure  motor"  and  the  "relief  valve/'  not 
shown  in  the  drawing.  It  is  unnecessary  to  describe  the  fluid  pres- 
sure motor  and  the  relief  valve,  further  than  to  say  that  they  are  de- 
vices by  which,  when  operated  through  an  electrical  connection,  the 
steam  is  allowed  to  flow  put  into  the  atmosphere  and  the  pressure  in  the 
pipe  (40)  and  the  chamber  (65)  is  reduced. 

The  operation  of  the  device  is  as  follows :  When  the  main  valve  is 
open  the  steam  enters  through  tihe  inlet  (I),  floods  the  whole  chamber, 
and  passes  through  the  open  puppet  valves  to  the  engine.  In  filling 
the  chamber  it  necessarily  fills  the  space  (66)  at  the  left  of  the  puppet 
valve,  and  also  flows  past  the  loose  piston  (60)  into  the  chamber  (65), 
and  thence  through  the  pipe  (40)  into  the  fluid  pressure  motor.  The 
chamber  being  filled  with  steam,  the  pressure  in  all  directions  is  the 
same,  the  puppet  valves  and  piston  are  balanced,  and  the  steam  flows 
freely  to  the  engine.  When  the  relief  valve  is  opened  the  steam  in 
the  fluid  pressure  motor  escapes,  the  pressure  in  its  chamber,  in  the 
pipe,  and  in  the  chamber  (65)  is  diminished,  the  piston  is  unbalanced, 
and  the  pressure  of  the  steam  on  the  left  end  of  the  puppet  valves  forces 
them  to  the  right,  seats  them,  and  shuts  off  the  steam  from  the  en- 
gine. 

It  thus  appears  that  the  defendant's  device  is  a  balanced  emergency 
valve  of  the  same  general  character  as  the  complainant's.  In  deter- 
minin|[  whether  it  infringes,  we  will  apply  the  test  already  led  up  to : 
Does  it  possess  the  passageway  (p)  of  the  patent  in  suit  or  its  equiva- 
lent? Now  a  comparison  of  the  two  devices  shows  nothing  corres- 
sponding  to  this  separate  passageway  in  the  defendant's  construction. 
The  puppet  valves  are  so  located  in  the  main  steamway  that  they  are 
balanced  by  the  steam  flooding  it.  They  are  closed  when  pressure  is 
removed  from  one  end  by  the  direct  pressure  of  the  steam  in  the  main 
steamway.  There  is  no  separate  passageway  to  the  left  end  of  the 
puppet  valve,  and  no  necessity  for  any.  The  body  or  shell  of  the  de- 
fendant's device  is  so  constructed  that  the  steam  in  the  main  steam- 
way furnishes  all  the  pressures  required  for  the  different  operations 
of  the  valves  and  pistons.  The  Stannard  four-branch  construction, 
on  the  other  hand,  involves  a  separate  chamber  at  the  left  of  the  shut- 
off  plug  and,  consequently,  a  separate  passageway  to  it. 

But  the  complainant  contends  that  the  principle  that  a  single  de- 
vice may  be  the  equivalent  of  two  or  more  elements  of  a  claim  should 
apply  in  this  .case;  that  the  defendant's  main  steamway  fulfills  the 
functions  of  both  the  main  steamway  and  the  separate  passageway  of 
the  patent  in  suit.  This  contention  is  not  well  founded.  While  the  de- 
fendant's steamway  does  fulfill  the  function  of  the  complainant's  steam- 
way, it  does  not  convey  a  separate  supply  of  steam  to  the  end  of  the 
puppet  valve,  and  consequently  it  does  not  fulfill  the  function  of  the 
passageway  (p).    It  is  true  that  in  the  defendant's  device  this  addition- 
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al  supply  of  steam  is  not  required ;  but  that  does  not  change  the  nature 
of  what  the  defendant's  steamway  actually  does.  The  operation  of  the 
defendant's  device  and  its  general  nature  is  very  similar  to  that  of  the 
complainant's.  It  employs  the  double  puppet  construction,  instead  of 
a  single  shut-off  plug  and  the  relief  valve,  and  its  connections  are  much 
more  complicated.  Had  the  claims  of  the  Stannard  patent  contained 
less  elements,  it  might  have  been  difficult  to  avoid  the  charge  of  in- 
fringement. Especially,  had  the  patentee  been  willing  to  let  them  stand 
without  the  requirement  of  the  passageway  (p),  there  would  have  been 
ground  for  claiming  that  the  whole  chamber  of  his  throttle  valve  was 
the  main  steamway — the  steam  leaking  to  the  left  behind  the  shut-off 
plug  and  to  the  right  in  front  of  the  piston — and  thus  corresponding 
to  tfie  defendant's  steamway.  It  will  be  remembered  that  he  did  not 
provide  for  a  passageway  to  the  right,  although  it  was  as  necessary 
that  steam  should  enter  there  as  to  the  left.  But,  while  the  require- 
ment of  an  additional  passageway  may.  have  been  unnecessary,  the 
patentee  chose  to  make  it  an  element  of  his  claims.  The  defendant's 
device  does  not  possess  it,  or  its  equivalent.  Consequently,  while  the 
defendant's  construction  may  accomplish  the  same  purpose  as  that  of 
the  complainant's,  it  does  not  infringe. 

The  language  of  the  Supreme  Court  of  the  United  States  in  Wright 
V.  Yuengling,  155  U.  S.  52,  16  Sup.  Ct.  3,  39  L.  Ed.  64,  well  applies  to 
this  case : 

"Now,  while  this  Bemicircular  connecting  piece  may  be  an  Immaterial  feature 
of  the  Wright  invention,  and  the  purpose  for  which  It  is  employed  accomplish- 
ed, though  less  perfectly,  by  the  extension  of  the  guiding  cylinder  in  the  man- 
ner indicated  in  defendant's  device,  yet  the  patentee,  having  described  it  in  the 
specification  and  declared  it  to  be  an  essential  feature  of  his  invention,  and 
having  made  it  an  element  of  these  two  claims.  Is  not  now  at  liberty  to  say 
that  It  Is  immaterial,  or  that  a  device  which  dispenses  with  It  Is  an  infringe- 
ment, though  It  accomplishes  the  same  purpose  In  perhaps  an  equally  effective 
manner." 

For  these  reasons,  we  hold  that  infringement  has  not  been  shown, 
and  the  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 


BRADY  BRASS  CO.  v.  AJAX  MH3TAL  CO. 
(Circuit  Court  of  Appeals,  Third  Circuit    February  21,  190a) 

No.  67. 

1.  Patents— Invention— Changing  Pbopobtions  in  Aixot. 

A  mere  difference  In  the  proportions  of  the  constituents  of  an  alloy, 
however  useful  the  result  may  be,  does  not  entitle  the  originator  to  the 
monopoly  of  a  patent,  where  such  result  was  reached  gradually  by  con- 
tinued experimentation  by  the  patentees  and  by  others,  all  leading  to- 
ward the  same  proportions,  and  the  final  product  differs  from  those  of 
the  prior  art  only  In  degree. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  §  19.] 

2.  Same— Allot  fob  Journal  Bearings. 

The  Hendrlekson  &  Clamer  patent,  No.  655,402,  for  an  alloy  for  anti- 
friction bearings  "consisting  of  less  than  seven  per  cent,  of  tin  and  more 
than  twenty  per  cent,  of  lead  and  the  balance  of  copper,"  Is  void  for  lack 
of  Invention  in  view  of  the  prior  art. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 
For  opinion  below,  see  155  Fed.  409. 

Morgan  J.  O'Brien,  for  appellant. 
A.  B.  Stoughton,  for  appellee. 

Before  GRAY,  Circuit  Judge,  and  McPHERSON  and  CROSS, 
District  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  an  interlocutory 
decree  of  the  Circuit  Court  for  the  District  of  New  Jersey,  in  a  suit 
charging  infringement  of  letters  patent  No.  655,402,  for  an  alloy  for 
antifriction  bearings.  The  decree  sustains  the  validity  of  the  patent, 
and  finds  infringement.    The  specifications  and  claim  are,  as  follows : 

••One  object  of  the  present  Invention  is  to  fill  a  recognized  want  and  pro- 
vide an  alloy  for  journal  bearings  which  shall  hold  up  within  Itself  more 
lead  than  was  heretofore  possible  without  the  use  of  nickel,  which  is  claim- 
ed in  our  applications  serially  numbered  737,304  and  737,305.  It  is  generally 
known  by  those  skilled  in  the  art  that  the*  lead  in  a  copper,  tin,  and  lead  alloy 
is  only  mechanically  held,  while  the  copper  and  tin  are  not  a  merely  mechan- 
ically-mixed alloy  nor  a  simple  solution  of  the  one  in  the  other,  but  in  cer- 
tain proportions  they  are  a  chemlcally-constituted  compound,  and  if  an  ex- 
cess of  either  one  or  the  other  constituents  is  present  there  wUl  remain  one 
or  more  not  chemically-combined  ingredients  outside  of  the  crystallized 
chemically-combined  constituents.  The  elements  tin  and  copper  when  brought 
together  In  the  molten  state  combine  to  form  several  well-deflned  compounds, 
such  as  SnCus,  SnGu2,  SnCu,  according  to  the  amount  of  tin  present.  Any 
excess  of  tin  above  that  required  for  the  formation  of  these  compounds  will 
mix  with  the  copper  to  form  the  so-called  *eutectiC  alloy.  This  part  of  the 
alloy  has  a  much  lower  melting-point  than  any  of  the  chenAally-combined 
dystallized  portions  and  acts  as  the  cementing  material.  dWe  first  of  the 
compounds  solidifies  In  the  mass  at  a  temperature  between  1,700°  and  1,800'', 
and  the  eutectic  alloy  being  rich  in  tin  and  having  a  formula  of  seventy- 
three  parts  copper  and  twenty -seven  parts  tin  does  not  solidify  until  the  mass 
has  cooled  to  about  980**  Fahrenheit.  We  have  discovered  that  a  much  higher 
percentage  of  lend,  which  is  desirable,  can  be  added  to  such  alloy  containing 
less  than  seven  per  cent,  of  tin  than  can  be  added  to  such  alloy  containing 
more  than  seven  per  cent  of  tin,  because  the  alloy  containing  less  than  seven 
per  cent,  of  tin  when  poured,  for  example,  into  green-sand  molds  contains 
very  little  or  none  of  the  eutectic  alloy.  Consequently  the  whole  mass  wUl 
solidify  at  a  comparatively-elevated  temperature  and  in  so  doing  will  hold 
up  the  lead,  so  that  a  comparatively-large  proportion  of  it,  as  more  than 
twenty  per  cent,  may  be  iutrodU9ed  without  separation. 

**To  make  our  improved  alloy,  the  copper  is  heated  and  melted  until  it  is 
thoroughly  liquid.  The  tin  and  lead  are  then  added  in  the  proportions  of 
under  seven  per  cent.,  by  weight,  of  tin  and  not  less  than  twenty  per  cent, 
by  weight  of  lead.  The  alloy  is  then  cast  in  suitable  molds,  which  may  or 
may  not  be  of  green  sand. 

"We  are  aware  of  the  fact  that  our  alloy  may  be  built  up  by  the  u»  of 
brass  scrap  which,  as  Is  well  known,  may  contain,  in  addition  to  copi)er, 
antimony,  zinc,  iron,  arsenic,  phosphorus  and  bismuth  and  any  and  all  soft 
metals  in  varjring  proportions. 

"It  will  be  obvious  to  those  skilled  in  the  art  to  which  our  invention  apper- 
tains, that  modifications  may  be  made  in  details  without  departing  from  the 
spirit  thereof.  Hence  we  do  not  limit  ourselves  to  the  precise  mode  of  pro- 
cedure hereinabove  set  forth ;  but,  having  thus  described  the  nature  and  ob- 
jects of  our  invention,  what  we  claim  as  new,  and  desire  to  secure  by  let- 
ters patent  is,  a  bearing  consisting  of  Isss  than  seven  per  cent,  of  tin  and 
more  than  twenty  per  cent  of  lead  and  the  balance  of  copper,  substantially  as 
described.*' 
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The  patent  is  therefore  for  a  product,  and  not  for  a  process.  A  cop- 
per, tin  and  lead  alloy  for  journal  bearings  is,  as  admitted  by  the  pat- 
entee, old  in  the  art,  and  journals  made  of  such  an  alloy  had  been 
used  long  prior  to  the  date  of  the  patent.  There  is  no  claim  for  any 
particular  method  of  combining  the  constituents  of  this  alloy,  and 
the  specification  only  states  the  ordinary  foundry  practice  well  known  \ 

and  recognized  by  those  -skilled  in  the  art.  The  discovery,  as  alleged, 
is  "that  a  much  higher  percentage  of  lead  can  be  added  to  such  al-  ■ 

loy  containing  less  than  seven  per  cent,  of  tin  than  can  be  added  to 
such  alloy  containing  more  than  seven  per  cent,  of  tin,  because  the 
alloy  containing  less  than  seven  per  cent,  of  tin,  when  poured,  for  ex- 
ample, into  green-sand  molds,  contains  very  little  or  none  of  the 
eutectic  alloy."     In  the  making  and  use  of  this  copper-tin-lead  al-  I 

loy,  it  had  long  been  known,  as  stated  in  the  specifications  of  the  j 

patent  in  suit,  that,  while  the  copper  and  tin  unite  intimately  together,  i 

so  as  to  approach  almost  a  chemical  union,  the  lead  is  held  moAani- 
cally  in  the  interstices  of  the  copper-tin  alloy.  The  lead,  being  soft 
and  plastic,  acts  as  the  lubricant,  which  gives  the  chief  value  to  the  i 

alloy  as  a  journal  bearing  material.  As  said  by  the  experts,  the  copper 
and  tin,  when  united,  form  a  matrix  for  the  holding  of  the  lead,  the 
small  interstices  acting,  as  it  were,  as  frames  into  which  the  lead  dis- 
poses itself. 

It  is  not  necessary  for  us  to  inquire  just  how  the  tin  added  to  the 
copper  promotes  the  efficiency  of  the  alloy  for  the  purpose  intended. 
The  patent  itself  speaks  of  the  whole  mass  of  copper  and  tin  solidify- 
ing at  a  con^ratively  elevated  temperature,  and  that  in  so  doing, 
it  will  "hold  iP"  the  lead,  which  fuses  and  solidifies  at  a  much  lower 
temperature.  It  would  appear,  also,  from  the  discussions  by  the  ex- 
perts, that  the  copper  alone,  while  giving  strength  and  toughness, 
has  not  sufficient  hardness,  and  this  hardness  is  increased  by  the 
amalgamation  with  it  of  spiall  quantities  of  tin.  Whatever  may  be 
the  true  metallurgical  function  of  the  tin  in  this  alloy,  it  had  been 
recognized  long  before  the  date  of  the  patent  in  suit,  that  a  proportion 
of  tin  relatively  smaller  than  that  of  the  copper,  or  even  the  lead,  was 
necessary  to  the  efficiency  of  the  product.  Lead  being  the  more  plastic 
constituent  and  forming,  so  to  speak,  the  lubricant  in  the  alloy,  the 
problem  presented  in  the  prior  art  was  to  produce  the  alloy  with  a 
maximum  of  lead.  It  was  found  that,  when  tin  was  used  in  undue 
proportion,  there  is  produced,  besides  the  tin-copper  alloy  solidifying 
at  a  high  temperature,  another  and  nonhomogeneous  alloy,  which 
only  solidifies  at  a  much  lower  temperature  and  tends  to  segregate 
some  of  the  molten  lead,  which  liquidates  at  .the  bottom  of  the  cast- 
ing, and  to  prevent  its  proper  distribution  through  the  mass.  This 
is  the  eutectic  alloy  mentioned  in  the  specifications  of  the  patent  in 
suit.    To  obtain  as  much  as  possible  of  the  desirable  lead  constituent  | 

in  the  alloy,  it  was  rlecessary  to  reduce  the  tin.  These  matters  were  all 
understood  in  the  trade  long  before  the  application  for  the  patent  in  j 

suit,  and  efforts  were  being  made  to  solve  the  problem. 

Apparently,  it  was  thought  that  the  limits  within  which  the  pro- 
portion of  tin  could  be  safely  reduced  with  beneficial  results,  were 
narrow,  as  a  certain  amount  of  tin  was  necessary  to  hold  the  lead  al- 
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loyed  with  the  copper,  and  to  give  the  copper-tin  alloy  the  necessary 
hardness.  Nevertheless,  it  was  well  understood  that,  as  the  propor- 
tion of  tin  was  decreased,  a  larger  proportion  of  lead  could  be  homo- 
geneously distributed  through  the  alloy.  In  February  and  March 
of  1892,  Dr.  Dudley,  a  distinguished  metallurgist  and  chemist  em- 
ployed by  the  Pennsylvania  Railroad  Company,  who  devoted  much 
time  and  study  to  the  composition  of  journal  bearing  alloys,  and  whose 
high  reputation  is  recognized  bv  counsel  on  both  sides,  published  an 
article  in  the  Journal  of  the  Franklin  Institute,  on  "Bearing  Metal 
Alloys."  In  this  article.  Dr.  Dudley  discusses  to  some  extent  the 
history  of  the  art  of  "Bearing  Metal  Alloys,"  and  especially  of  the 
copper-tin-lead  alloy,  as  used  in  railroad  car  journals.  As  to  this, 
he  says : 

"The  value  of  lead  In  a  copper-tin  alloy  for  bearing  metal,  being  apparently 
90  well  established,  It  became  a  question  of  how  much  lead  could  be  gotten 
Into  the  alloy  without  running  Into  dlflOlcalty." 

As  he  is  here  speaking  of  the  art  prior  to  1892,  we  may  remark  in 
passing  that  there  can,  of  course,  be  no  claim  for  discovery  of  the 
adaptability  of  a  copper-tin-lead  alloy  for  use  as  a  bearing  metal  at 
the  date  of  the  application  for  the  patent  in  suit,  to  wit,  March  7, 
1900.    Further  on  in  this  article,  Dr.  Dudley  says : 

"It  should  be  stated  here,  that  as  the  amount  of  tin  is  diminished,  and  the 
amount  of  lead  is  increased,  the  tendency  of  the  metal  to  yield  more  readily 
under  pressure  increases,  so  that  it  becomes  essential  to  guard  against  pos- 
sible dangers  of  having  a  metal  which  would  yield  too  readily  under  the  load. 
After  considerable  preliminary  work,  bearings  were  cast  and  a  wearing  test 
made,  the  resulta  of  which  are  as  follows,  the  new  metal  being  called  al- 
loy •B': 

••Alloy  *B'  V.  Phosphor-Bronxe. 

Composition  Composition 

Alloy  B.  Phosphor-Bronze. 

Per  Cent  Per  Cent 

Copper 77.00  79.70 

Tin     8.00  10.00 

Lead 15.00  0.50 

Phosphorus     none  0.80** 

After  commenting  on  the  successful  manufacture  and  use  of  jour- 
nals made  of  alloy  "B"  as  above  described,  he  proceeds  to  remark 
that: 

"It  is  not  at  all  certain,  however,  that  a  still  further  modification  in  the 
diminution  of  tin  and  Increase  of  lead,  would  not  give  even  better  results. 
Some  experiments  have  been  made  towards  still  further  diminishing  the  tin, 
and  increasing  the  lead,  but  it  is  found  that  a  certain  amount  of  tin  is  neces- 
sary to  hold  the  lead  alloyed  with  the  copper,  and  apparently  the  limit  of  the 
diminution  of  tin  and  increase  of  lead  is  not  a  great  ways  from  the  composi- 
tion of  alloy  'B.' " 

Dr.  Dudlev,  in  a  paper  published  in  the  Railroad  and  Engineering 
Journal,  in  February,  1892,  again  says : 

**AU  we  can  say  is,  that  all  the  experiments  made  show  that,  both  In  re- 

,gard  to  heating  and  in  regard  to  loss  of  metal  by  wear,  no  other  bearing 

metal  that  we  have  experimented  with  gives  as  good  results  as  the  Ex.  B. 

metal.    It  is  entirely  possible  that  a  still  further  diminution  of  tin  and 

increase  of  lead  might  give  better  results.*' 
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Prof.  John  W.  Langley,  an  expert  witness  called  on  behalf  of  the 
defendant,  63  years  old,  a  graduate  of  Harvard  University,  and  who 
states  that  he  has  been  all  his  adult  life  engaged  in  scientific  and  tech- 
nical teaching,  or  in  metallurgical  manufacture,  after  testifying  as 
to  the  list  of  copper-tin-lead  alloys  known  to  the  trade  in  1892,  as  stat- 
ed by  Dr.  Dudley,  testifies  as  follows : 

"The  above  shows  a  progressive  increase  in  the  lead,  and  a  partial  unifor- 
mity In  the  decrease  in  the  tin,  both  changes  being  progressive  proximations 
toward  the  composition  of  copper  73,  tin  7,  and  lead  20,  which  is  that  of  the 
patent  in  suit,  and  would  show  that  this  latter  is  a  mere  change  in  proportions 
towards  which  the  state  of  the  art  was  already  drifting,  and  therefore  did 
not  involve  an  act  of  invention,  or  introduce  any  changes  other  than  those 
already  in  progress  in  the  normal  development  of  the  art." 

We  do  not  think  this  conclusion  of  Prof.  Langley  is  successfully 
controverted  by  any  evidence  disclosed  by  the  record.  The  product 
for  which  claim  is  made  in  the  patent  in  suit,  was  clearly  the  result 
of  experimentation  on  the  line  pointed  out  by  Dr.  Dudley  eight  years 
before.  It  is  hard  to  imagine,  even,  how  it  could  have  been  otherwise 
obtained.  Dr.  Dudley  understood,  and  doubtless  others  did,  that  there 
might  be  a  still  further  reduction  of  tin  without  destroying  its  neces- 
sary function  in  the  alloy,  which  would  thereby  permit  a  larger  pro- 
portion of  lead  to  be  used.  In  fact,  there  is,  we  think,  satisfactory 
evidence  that  such  an  alloy  was  successfully  made  by  the  Brady  Metal 
Company,  during  the  period  between  1892  and  the  date  of  the  appli- 
cation for  the  patent  in  suit,  in  which  the  proportions  of  tin  and  lead 
were  within  the  limits  prescribed  in  the  claim  of  the  patent.  We  are 
not  concerned  now  with  the  criticism  made  upon  this  particular  man- 
ufacture, as  evidence  of  a  prior  public  use.  We  only  deal  with  it  as 
an  admitted  fact,  showing  that  the  experimentation  and  the  results 
were  in  line  of  Dr.  Dudley's  prediction  of  1892.  It  was  a  practical 
advance  in  the  art,  which  experience  and  continued  experimentation 
would  seem  to  have  made  inevitable. 

Aside  entirely  from  any  consideration  of  the  alleged  anticipation, 
the  alloy  of  the  patent  in  suit  differs  from  those  that  preceded  it,  and 
notably  from  that  of  Dr.  Dudley's  Exhibit  "B"  alloy,  only  in  degree. 
That  this  is  so,  we  think  is  abundantly  supported  by  the  evidence  al- 
ready adverted  to,  and  by  the  weight  of  the  testimony  taken  as  a 
whole.  Dr.  Dudley,  notwithstanding  his  contribution  to  the  art,  and 
his  having  at  one  time  expresed  his  opinion  that  the  alloy  of  the  patent 
in  suit  had  probably  been  anticipated,  and  was  not  entitled  to  the 
monopoly  that  had  been  granted  to  it,  afterwards  changed  his  mind 
and,  with  rare  modesty,  attributed  to  the  patentees  a  merit  which  he 
might  as  well  have  claimed  for  himself.  He  was  therefore  called  as 
a  witness  by  the  complainant.  Upon  cross-examination,  however,  he 
testified,  as  follows:  ' 

"XQ.  23.  At  the  time  of  writing  that  article  fof  February  1892),  you  recog- 
rized.  did  you  not,  that  It  was  advisable  to  slightly  decrease  the  amount  of  - 
tin  and  slightly  Increase  the  amount  of  lead  in  the  Exhibit  B  metal? 

"i.  I  should  say  yes,  a  more  valuable  bearing  metal  would  be  obtained 
by  uuch  changes. 


Digitized  by  V:iOOQIC 


BBADT  BRASS  CO.  V.  AJAX  METAL  OO.  89 

••XQ.  21  Can  yon  point  out  any  difference,  except  a  difference  of  degree,  be- 
tween the  Exhibit  B  metal,  and  a  bearing  metal  composed  of  less  than  7  per 
cent  tin,  more  than  20  per  cent,  lead,  and  the  balance  copper? 

"A.  I  should  say  the  valuable  properties  of  the  latter  metal  would  be  great- 
er  than  these  of.  the  Exhibit  B  metal,  all  our  experiments  indicating  that 
a  diminution  of  tin  and  Increase  in  lead  in  bearing  metals  gave  a  more  valu- 
able alloy. 

"XQ.  25.  Are  you  able  to  point  out  any  difference,  except  a  difference  In 
degree,  In  the  chemical,  physical  or  mechanical  properties  of  these  two  al- 
loys? 

"A.  If  .by  degree,  you  mean  the  same  characteristics,  I  should  think  the  al- 
loy containing  less  than  7  per  cent,  of  tin  and  more  than  20  per  cent,  of  lead, 
the  balance,  substantially  copper,  would  have  the  same  characteristics,  chemi- 
cal, physical  and  mechanical  in  different  degrees  as  the  Exhibit  B  metal." 

Dr.  Chandler,  one  of  the  complainant's  expert  witnesses,  says  upon 
cross-examination : 

"I  myself  do  not  know  why  this  alloy  I  last  referred  to  (meaning  the  alloy 
of  the  patent  in  suit)  is  so  decidedly  better  than  the  other  alloy  of  your  ques- 
tion, except  because  It  contains  more  lead  and  less  tin." 

Dr.  Richards,  an  expert  witness  for  defendant,  says : 

•The  two  alloys  possess  the  same  essential  characteristica,  and  differ  only 
in  the  degree  to  which  those  characteristics  are  developed.  I  agree  entire- 
ly on  this  question  with  complainant's  witness,  Dr.  Dudley.     ♦    ♦    • 

"I  know  of  no  such  critical  difference  being  observed  in  the  properties  of 
these  bearing  metals  In  question  when  the  tin  Is  reduced  below  7  per  cent. 
and  the  lead  is  increased  above  20;  the  experience  of  those  who  have  made 
and  used  these  alloys,  is  that  as  the  tin  is  reduced  from  8  per  cent  down 
and  the  lead  is  Increased  from  15  per  cent,  up,  the  alloy  becomes  by  degree 
a  better  bearing  metal." 

•  He  had  previously  testified  as  follows : 

'*A8  far  as  I  know  myself  and  can  learn  from  the  testimony  of  those  who 
have  used  these  metals  for  bearings,  the  metal  made  with  less  than  7  per 
cent,  tin  and  over  20  per  cent  lead  is,  when  well  made,  superior  In  anti- 
friction quality  to  the  Exhibit  B  metal  which  contains  8  per  cent  of  tin 
and  15  per  cent,  of  lead;  but  the  difference  is  one  of  gradual  improvement 
as  the  tin  decreases  and  the  lead  increases  a  better  antifriction  metal  is 
obtained,  without  there  being  any  break  or  change  per  saltum  in  the  anti- 
friction qualities  of  the  alloy.  It  Is  a  question  of  gradual  reduction  of  the 
tin,  gradual  increase  of  the  lead,  giving  gradually  a  better  alloy,  with  prob- 
ably some  increased  difficulty  in  obtaining  the  alloy  homogeneous." 

We  do  not  think  the  force  of  this  testimony  is  at  all  affected  by  .that 
of  Prof.  Sauveur,  who  was  called  in  rebuttal  and  presented  a  theory 
of  a  "critical  point"  in  the  composition  of  these  alloys,  which  was 
first  discovered  and  explained  by  the  patentees  of  the  patent  in  suit. 
A  careful  reading  of  his  testimony  has  not  thrown  any  new  light  upon 
the  question  here  under  consideration-  To  give  the  scientific  or  metal- 
lurgical reasons  why  7  per  cent,  or  less  of  tin  permits  the  use  of  20 
per  cent,  or  more  of  lead,  in  an  alloy  of  copper,  tin,  and  lead,  has  no 
bearing  upon  the  mode  in  which  the  usefulness  of  those  proportions 
was  ascertained.  The  empiricism  by  which  the  praticability  and  use- 
fulness of  an  alloy  so  constituted  is  determined,  is  the  foundation  for 
the  scientific  explanation  given  by  this  scientific  witness,  as  well  as 
by  the  specification  of  the  patent  in  suit.  It  is  a  theory  after  the  fact 
and  explanatory  of  the  fact    There  is  no  evidence  to  show  that  there 
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is  an  absolute  and  sudden  change  at  this  precise  so-called  "critical 
point"  of  7  per  cent,  of  tin  and  more  than  20  per  cent,  of  lead.  On 
the  contrary,  the  weight  of  the  testimony  is  all  to  the  effect  that  the 
change  in  conditions  is  gradual  in  approaching  this  point.  In  otlier 
words,  there  is  a  gradual  bettering  of  the  result  as  the  decrease  from 
the  8  per  cent,  of  tin  in  Dr.  Dudley's  experiment  proceeds  to  the  7 
per  cent,  of  the  patent  in  suit.  There  is  no  "critical  point,"  on  one 
side  of  which  there  is  an  absolutely  bad  product  and  on  the  other 
side  an  absolutely  good  product.  Dr.  Dudley  might  as  well  have 
called  his  8  per  cent,  of  tin  a  "critical  point"  and  claimed  a  monop- 
oly of  the  whole  field  below  that  figure.  In  the  words  of  Dr.  Richards, 
already  quoted : 

"The  dlflference  Is  one  of  gradual  Improvement;  as  the  tin  decreases  and 
the  lead  Increases,  a  better  antifriction  metal  is  obtained,  without  there  being 
any  break  or  change  per  saltum  in  the  antifriction  qualities  of  the  alloy." 

It  is  interesting  to  note  that  Dr.  Sauveur  himself  testifies  that  this 
so-called  "critical  point"  in  copper-tin  alloys  was  known  at  least  three 
years  prior  to  the  application  for  the  patent  in  suit.  He  refers  to  a 
publication  of  the  proceedings  of  the  Institution  of  Mechanical  En- 
gineers (in  England),  of  1897,  in  which  is  shown  a  diagram  which  indi- 
cates the  existence  of  a  "critical  point"  corresponding  to  nine  per  cent, 
of  tin.  This  means,  of  course,  9  per  cent,  simply  of  the  alloy  of  copper 
and  tin,  which  is  equivalent  to  7  per  cent,  of  the  whole  copper-tin-lead 
amalgam,  and  he  adds  that  this  constitution  of  copper-tin  alloys  has 
been  detected  "by  all  students  who  have  conducted  the  necessary 
experiments." 

A  mere  difference  in  the  proportions  of  the  constituents  of  an  alloy' 
however  useful  the  result  may  be,  does  not  entitle  the  originator  to 
the  monopoly  of  a  patent,  in  the  absence  of  other  circumstances  than 
those  here  disclosed. 

Being  of  the  opinion  that,  for  the  reasons  stated,  the  patent  in 
suit  is  invalid,  it  is  unnecessary  to  consider  the  other  grounds  of  de- 
fense, though  we  may  be  permitted  to  say,  that  the  prior  public  use 
set  up  in  the  answer  of  the  defendant,  seems  to  us  to  have  been  sus-- 
tained  by  the  testimony. 

The  decree  of  the  court  below  is  therefore  reversed. 
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PORTLAND  GOLD  MINING  CO.  ▼.  HERMANN. 

(Qtrcult  Court  of  Appeals,  Eighth  Circuit.    January  18,  190a) 

No.  2,539. 

1.  Patents— Action  fob  lNrBiNOEM£MT— PLBAoiNa. 

The  petition  in  an  action  at  law  for  Infringement  of  a  patent  held  not 
Instifflcient  as  counting  on  the  recovery  of  profits  Instead  of  damages. 

2.  SA3CE— iNrsINOKlfENT'— COHBnVATION   OT  OLD   ELEMENTS. 

A  patent  for  a  combination  of  well-known  mechanical  appliances  Is 
limited  to  the  combined  apparatus  as  specified,  and  no  great  liberality  In 
applying  the  doctrine  of  mechanical  equlralents  can  be  Indulged  In  its 
fiivor,  and  no  one  Is  an  infringer  unless  he  uses  all  of  the  elements  claim- 
ed in  substantially  the  same  mode  of  operation. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  88,  Patents,  U  882- 
389.] 

3.  Saitb— Appabatxts  fob  Sobebntno,  Washing  and  Assobtino  Obbs. 

The  Hermann  patent,  No.  719,942,  for  apparatus  for  screening,  washing, 
and  assorting  ore,  claim  4,  construed,  and  held  not  infringed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Horace  N.  Hawkins  and  A.  J.  O'Brien  (Edmund  F.  Richardson  and 
W.  J.  Chinn,  on  the  brief),  for  plaintiff  in  error. 
William  O'Brien,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  The  defendant  in  error  (hereinafter 
designated  the  plaintiff)  sued  the  plaintiff  in  error  (hereinafter  desig- 
nated the  defendant),  a  mining  corporation,  for  damages  for  the  in- 
fringement of  letters  patent,  No.'  719,942,  issued  February  3,  1903, 
entitied  "Apparatus  for  Screening,  Washing,  and  Assorting  Ores." 
On  trial  to  a  jury  the  issues  were  found  for  the  plaintiff  on  the  fourth 
claim  of  the  patent,  and  the  damages  were  assessed  at  $1. 

The  first  insistence  of  defendant  is  that  the  petition  counts  on  dam- 
ages for  profits,  which  are  not  recoverable  in  an  action  at  law,  as  de- 
clared by  this  court  in  the  recent  case  of  Brown  v.  Lanyon,  148  Fed. 
838,  78  C.  C.  A.  528.  The  only  basis  for  the  contention,  put  forth  for 
the  first  time  on  this  writ  of  error,  that  the  petition  is  for  an  accounting 
of  profits,  is  the  concluding  paragraph  of  the  petition  that : 

*"rhe  defendant  ♦  ♦  ♦  has  continued  and  persisted  In  continuing 
*  •  •  to  use  said  machine  and  improvement  so  patented,  to  the  damage  to 
the  plnintlflf  In  the  sum  of  fifty  thousand  dollars.  That  the  profit  to  the  de- 
fendant from  the  said  use  of  said  machine  and  the  value  to  it  of  the  use  there- 
of has  been  not  less  than  the  sum  of  fifty  thousand  dollars.  Wherefore,  the 
plaintiff  prays  Judgment  against  the  defendant  for  the  said  sum  of  fifty  thou- 
sand dollars,  together  with  the  costs." 

The  argiunent  is  that  as  damai^es  for  the  use  are  alleged  to  be 
$50,000,  and  the  profits  of  the  defendant  therefor  are  $50,000,  the 
prayer  for  judgment  covers  the  profits  as  well  as  the  damages  for  the 
invasion.     It  is  quite  apparent,  however,  that  the  double  statement 
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of  the  $50,000  sued  for  resulted  rather  from  the  pleader  confounding 
the  damages  in  such  action  with  the  claim  for  profits  as  synonymous. 
The  case  presented  throughout  the  averring  portion  of  the  petition 
is  for  damages  at  law  arising  from  the  infringement  of  the  plaintiff's 
exclusive  right  to  the  use  of  his  patented  device.  Relief  can  be  ad-  . 
ministered  in  lawsuits  only  in  accordance  with  the  facts  set  out  in  the 
pleading,  regardless  of  the  prayer.  As  the  profits  are  based  upon  the 
existence  of  established  royalties,  involving  matters  of  accounting 
cognizable  in  equity,  tlie  bill  should  be  framed  accordingly,  containing 
the  essential  averments  authorizing  an  inquiry  for  the  ascertainment 
of  profits.  There  are  no  facts  alleged  in  the  petition  as  a  basis  for  the 
ascertainment  of  profits.  While  at  one  time  in  the  progress  of  the 
trial  plaintiff's  counsel  sought  to  raise,  by  questioning  a  witness,  an 
issue  respecting  royalties,  it  was  cut  off  by  the  court  on  objection. 
As  the  patent  was  comparatively  new  when  this  suit  .was  brought, 
there  was  no  established  business  as  a  basis  for  other  than  nominal 
damages. 

Turning  to  the  question  of  infringement,  the  claim  of  the  plaintiff 
rests  upon  a  combination  patent — the  combining  of  anterior,  independ- 
ent devices  in  such  new  form  of  arrangement  as  to  possess  the  qual- 
ity of  novelty  and  usefulness.  The  statute  itself  provides  that  things 
to  be  patented  must  be  invented  things,  as  well  as  new  and  useful 
things.  Thompson  v.  Boisselier,  114  U.  S.  11,  6  Sup.  Ct.  1042,  29 
L.  Ed.  76;  Gardner  v.  Herz,  118  U.  S.  191,  6  Sup.  Ct.  1027,  30 
L.  Ed.  158. 

The  material  specifications  for  this  patent  are  substantially  as  fol- 
lows :  The  invention  relates  to  improvements  in  apparatus  for  screen- 
ing and  washing  ore  preparatory  to  sorting,  including  means  for 
separating  the  dry  from  the  wet  screenings,  together  with  apparatus 
for  drying  the  latter.  That  the  ore  when  taken  from  the  mine  is  coat- 
ed with  fine  material  adhering  thereto  during  the  operation  of  min- 
ing and  hoisting,  which  contains  values,  adhering  to  the  worthless 
rock  as  well  as  to  the  rich  ore.  To  avoid  the  waste  of  the  valuable 
material  thus  adhering  to  the  worthless  rock  and  to  remove  the  coat- 
ing of  fine  material  from  the  ore  in  order  that  it  may  be  intelligently 
sorted,  is  the  object  of  the  screening  and  washing  operation  descritn 
ed  in  the  specification. 

The  drawing  accompanying  the  application  is  here  presented . 

It  is  an  orehouse,  with  two  inclined  chutes  at  the  top,  the  extremi- 
ties of  which  unite  to  form  an  apex  at  the  track  upon  which  the  load- 
ed ore  cars  are  run  from  the  mine ;  the  chutes  being  so  arranged  that 
the  ore  may  be  discharged  from  the  cars  on  opposite  sides.  The  up- 
per portion  of  each  chute,  upon  which  the  ore  is  first  discharged,  con- 
sists of  a  grizzly,  composed  of  flat  bars,  the  space  between  the  bars 
increasing  in  width  from  the  top  downwardly.  Underneath  these  bars 
is  located  a  screen  in  the  usual  manner.  The  fine  material  which 
passes  through  the  screen  is  in  a  dry  state  and  falls  into  a  bin  under- 
neath, thence  into  a  hopper,  and  finally  into  a  car  below.  Below  the 
screen,  and  forming  a  continuation  of  the  inclined  chute,  is  a  per- 
forated plate,  plain  or  stepped,  the  latter  being  preferred  since  it  causes 
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the  ore  to  roll  over  a  number  of  times  on  its  way  down,  better  exposing 
it  to  the  action  of  the  water.  This  construction  permits  of  locating 
a  perforated  pipe  below  each  step,  but  protected  from  the  falling  ore. 
These  pipes  discharge  jets  of  water  on  the  ore  as  it  falls,  and  facilitates 
the  operation  of  washing  the  ore  clean  for  the  purpose  stated.  Above 
the  stepped  perforated  plate  and  mounted  on  the  sides  of  the  chute 
are  perforated  water  pipes,  arranged  in  any  suitable  manner  to  dis- 
charge jets  of  water  on  the  ore  as  it  passes  downwardly  over  the  per- 
forated plate.    The  fine  material  washed  from  the  ore  passes  through 
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the  perforated  plate  into  settling  tanks,  from  which'  it  may  be  removed 
to  a  drying  tank,  adjacent  to  the  bin  and  communicating  therewith  by 
an  opening  normally  closed  by  a  hinged  door  which  may  be  opened 
for  the  purpose  of  throwing  the  dry  ore  into  the  hopper.  Furnaces 
(19)  may  be  constructed  underneath  the  tank  (16)  for  the  purpose  of 
drying  the  ore.  From  the  fire  boxes  of  these  furnaces  hot  air  flues 
pass  underneath  the  tanks  (16  and  17),  their  inner  extremities  com- 
municating with  upright  pipes  (21),  forming  stacks  for  the  escape 
of  the  products  of  combustion.  Beneath  this  fire  box  is  located  an 
ash-chute  (22).  Steam  pipes  or  any  other  suitable  drying  apparatus 
may  be  employed.  At  the  lower  extremity  of  the  perforated  p^ate  (13) 
are  located  the  ore  assorting  tables  (23).  In  pr^tice,  a  person  stands 
on  each  side  of  the  tables  and  sorts  the  ore,  dropping  it  into  a  hole  in 
the  floor.  Hence  it  passes  to  a  hopper  and  finally  into  cars.  The 
worthless  rock  passes  from  these  tables  into  cars. 

At  the  trial,  either  by  the  action  of  the  plaintiff  or  the  ruling  of 
the  court,  the  cause  was  submitted  to  the  jury  alone  upon  the  fourth 
claim  of  the  patent,  which  is  as  follows: 

"4.  In  apparatus  of  the  class  described,  the  combination  with  a  snitable  sup- 
porting struetnre,  of  a  grizzly  located  at  the  top,  an  inclined  perforated  plato 
forming  a  continuation  of  the  grizzly,  an  ore  assorting  table  at  the  lower  ex- 
tremity of  the  said  plate,  means  for  spraying  water  upon  the  ore  as  it  passes 
downwardly  over  the  perforated  plate  to  the  table,  suitable  bins  below  for 
receiving  the  dry  and  wet  screenings,  and  means  for  drying  the  latter,  sub- 
stantially as  described.** 

Reduced  to  its  essence,  this  claim  is  a  combination  with  a  suitable 
supporting  structure  of  a  grizzly  located  at  the  top,  an  inclined  per- 
forated plate  forming  a  continuation  of  the  grizzly,  that  is,  on  which 
the  grizzly  discharges.  The  claim,  it  will  be  noticed,  does  not  men- 
tion a  screen  underneath  the  grizzly;  but  under  the  grizzly  is  a  per- 
forated plate  forming  a  continuation  of  the  grizzly ;  an  ore-assorting 
table  at  the  lower  extremity  of  said  plate;  means  for  spraying  water 
on  the  ore  as  it  passes  downwardly  over  the  plate  to  the  table,  the 
pipes  being  perforated  so  as  to  spray  inwardly  over  the  material  as 
it  passes  on.  The  next  element  of  the  combination  is  suitable  bins  be- 
low for  receiving  the  wet  and  dry  screenings,  and  meatus  for  drying  the 
latter — that  is,  the  wet  screenings — substantially  as  described.  A  kind 
of  furnace,  marked  "20,"  is  located  under  the  bins  (16  and  17).  The 
specification  states  that  steam  pipes  may  be  used  in  this  drying  process, 
although  no  pipes  are  shown  in  the  drawing.  They,  however,  would 
be  mere  mechanical  equivalents.  In  his  testimony  the  plaintiff  dis- 
claimed any  invention  respecting  the  grizzlies  employed  in  his  device. 
He  said  "it  is  as  old  as  the  hills."  This  appliance  for  an  allied  pur- 
pose was  clearly  anticipated  by  the  Thomas  patent.  No.  109,969,  grant- 
ed December  6,  1870 ;  as  in  the  patent  No.  38,569,  granted  May  19, 
1863. 

The  second  element  is  a  screen  underneath  the  grizzly,  inclined  in 
the  same  direction — that  is  to  say,  a  grizzly  discharging  ore  over  its 
lower  end  onto  a  screen  further  down  the  slope — and  is  substantially 
found  in  patent  No.  639,710,  granted  to  Cherry,  December  26,  1899. 
What  is  called  the  '*wet  grizzly,"  having  a  spraying  apparatus  over 
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it  discharging  a  spray  upon  the  ore  as  it  goes  down,  has  its  mechan- 
ical equivalent,  in  substantial  operation  and  effect,  in  the  Bacon  patent, 
No.  375,673,  granted  February  9,  1886,  used  for  washing  phosphate 
rock.  This  patent  shows  a  series  of  parallel  inclined  bars,  in  con- 
struction the  same  in  effect  as  a  grizzly,  on  which  the  phosphate  rock 
was  thrown  for  the  purpose  of  washing  while  moving  down  the  in- 
cline. The  spraying  apparatus  consists  of  pipes  arranged  from  the 
sides  of  the  screen  and  also  across  so  that  the  water  discharges  on 
four  sides  on  the  screen  and  rock  as  the  latter  moves  down  the  in- 
clined bars,  substantially  in  the  same  way  as  it  is  discharged  in  the 
plaintiff's  patent.  About  the  only  difference  is  the  material  acted  upon, 
one  being  ore  rock  and  the  other  phosphate  rock ;  but  the  function  is  the 
same,  and  the  principle  is  the  same.  With  some  modification,  but  in 
substantial  form,  the  elements  of  the  wet  screen  are  found  in  the  Don- 
ner  patent,  No.  366,820,  granted  July  19,  1887.  The  only  difference 
is  that  in  the  Donner  machine  the  screen  and  spray  are  arranged  in 
series,  one  above  another,  to  more  perfectly  perform  the  washing  func- 
tion. 

The  next  element  of  this  claim  is  "an  ore-assorting  table  at  the  lower 
extremity  of  the  said  plate" — that  is,  where  the  ore  empties  or  falls 
after  the  spraying  process. 

The  last  element  is  "suitable  bins  below  for  receiving  the  dry  and 
wet  screenings,  and  means  for  drying  the  latter,  substantially  as  de- 
scribed." 

In  its  final  analysis  the  testimony  of  the  plaintiff  shows  that  his 
chief,  if  not  his  only,  claim  to  exclusive  use  rests  upon  "means  for 
spraying  water  upon  the  ore  as  it  passes  downwardly  over  the  per- 
forated plate  to  the  table," — that  is  to  the  assorting  table.  He  states 
in  respect  of  this  improvement,  in  his  application  and  specification, 
that  it  is  "to  avoid  waste  of  the  valuable  material  adhering  to  the 
worthless  rock  and  to  remove  the  coating  of  fine  material  from  the  ore 
in  order  that  it  may  be  intelligently  sorted,  is  the  object  of  the  screen- 
ing and  washing  operation"  described ;  whereby  he  makes  a  valuable 
saving  to  the  mine  operator.  No  invention  can  be  predicated  inde- 
pendently of  this  washing  apparatus  as  such.  The  publication  of  Au- 
gust 18,  1889,  entitled  "The  Colliery  Guardian  and  Journal  of  the  Coal 
and  Iron  Trades,"  on  file  in  the  Patent  Office  at  Washington,  presents 
an  apparatus  for  the  mechanical  separation  of  valuable  ores,  which  is 
the  mechanical  equivalent  of  the  plaintiff's  device  in  this  respect.  This 
is  an  apparatus  used  in  Sweden  long  anterior  to  the  use  in  the  Cripple 
Creek  district.  It  presents  chutes  inclining  both  ways  downwardly 
for  the  cars  to  dump  the  rock,  placed  upon  inclined  screens  of  differ- 
ent perforations,  different  fineness ;  there  are  pipes  and  screens  located 
above  them  across  the  screens,  and  the  rock  dumped  upon  this  inclined 
screen  moved  downward  and  is  washed  by  the  spraying.  The  slimes 
go  into  the  bin,  and  they  are  discharged  into  some  receptacle  under- 
neath, substantially  in  the  same  manner  as  in  the  plaintiff's  device. 
There  was  also  the  Watkins  patent,  granted  July  16,  1901,  on  an  ap- 
plication filed  August  27,  1900,  No.  678,819.  'This  patent  discloses 
a  scries  of  parallel  inclined  bars  for  receiving  the  ore  moving  down 
over  the  inclined  bars.    Underneath  the  series  of  parallel  bars  in  the 
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nature  of  a  grizzly  were  screens  inclined  downwardly  in  substantially 
the  same  direction  as  the  bars  are  inclined,  and  they  are  below  the 
screen.  The  patentee  in  his  specification  in  that  case  said :  "I  provide 
on  the  front  of  the  hopper  a  U-shaped  keeper  for  support  of  a  hose,  that 
may  be  used  for  delivering^  water  upon  the  material. on  the  riddle;"  the 
cross-bar  and  U-shaped  holder  in  which  the  hose  may  be  made  to  rest 
while  it  discharges  water  over  the  riddle — ^that  is,  he  calls  the  bars  a 
riddle.  This  unquestionably  is  a  wet  screen  and  grizzly  with  means 
for  discharging  water  over  the  bars  or  grizzly,  and  washing  the  ore 
as  it  comes  down.    It  is  entitled : 

"An  apparatus  for  treating  Band  and  other  placer  materials  as  well  as  ar- 
tificially pulverized  ore,  and  separating  therefrom  the  gold  or  other  precious 
metals  contained  therein.  It  is  particularly  adapted  for  treating  such  material 
in  large  quantity  and  with  great  rapidity.** 

The  patentee  says,  after  he  designates  the  parallel  inclined  bars  as 
riddle,  it  is  sometimes  called  a  grizzly  in  the  ore-producing  Western 
states. 

The  ordeal  through  which  the  plaintiff's  application  for  a  patent 
passed,  as  disclosed  by  the  file  wrapper  and  contents  in  the  Patent 
Office,  discloses  how  exceedingly  narrow  is  the  footing  on  which  this 
patent  rests.  The  application  was  made  in  December,  1901.  The 
fourth  claim  as  therein  expressed  was  as  follows : 

'*In  means  for  screening  and  washing  ore,  the. combination  of  an  inclined 
chute  having  a  perforated  bottom,  and  side  pieces,  and  perforated  water 
pipes  mounted  on  the  side  pieces  and  arranged  to  .spray  water  upon  the  ore 
as  it  passes  down  the  chute,  substantially  as  described." 

This  claim  was  rejected  in  February,  1902.  The  Examiner  of  Pat- 
ents stated : 

"Claim  4  is  misstated,  as  the  sides  of  the  chute  are  not  perforated.  How- 
ever, the  claim  is  rejected  upon  either  Bacon  or  Donner,  cited,  as  there  would 
be  no  invention  in  the  mere  transposition  of  the  spray-pipes  from  the  main 
frame  to  the  chute-frame." 

In  March,  1902,  the  claimant  amended  his  fourth  claim  as  follows : 

"In  means  for  screening  and  washing  ore,  the  combination  of  an  Inclined 
chute  having  Side  pieces,  and  a  perforated  bottom,  perforated  water  pipes 
mounted  on  the  side  pieces  and  arranged  to  spray  water  upon  the  ore  as  it 
passes  down  the  chute,  and  an  ore-assorting  table  at  the  lower  extremity 
of  the  chute,  substantially  as  described." 

This  was  again  rejected  in  May,  1902,  the  Examiner  stating: 

"Claim  4  is  rejected  on  Bacon,  cited,  as  involving  nothing  more  than  an 
arbitrary  arrangement  of  the  water  pipes  having  no  functional  significance." 

In  June,  1902,  the  applicant  again  amended  this  claim  as  follows: 
"In  means  for  screening  and  washing  ore,  the  combination  of  a  grizzly,  a 
screen  of  suitable  mesh  located  underneath  the  grizzly  and  inclined  in  the 
same  direction  as  the  latter,  an  inclined  trough  or  chute  located  below  the 
screen  and  forming  a  continuation  thereof,  suitable  means  located  above  the 
perforated  plate  for  discharging  water  upon  the  ore  as  it  passes  downward 
thereon,  and  suitable  receptacles  located  below  the  screen  and  the  perforated 
plate  for  receiving  the  dry  and  wet  screenings,  substantlall7  as  described.'* 
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In  August,  1902,  the  Examiner  replied  that  the  first  claim  was 
utterly  destitute  of  patentable  novelty  in  view  of  Bacon  and  Wat- 
kins,  of  record,  and  it  was  therefore  rejected. 

"There  Is  no  invention  in  aggregating  Bacon's  spraying  devices  with  Wat- 
kins'  separator.  •  ♦  ♦  The  terms  'Inclined  trough/  line  4,  claim  4,  is  not 
understood,  there  heing  no  inclined  trough  shown  or  described.  However, 
the  claim  is  rejected  in  view  of  Bacon  and  Watlcins,  above  cited,  it  being  for 
the  mere  aggregation  of  Bacon's  spraying  mechanism  with  Watkins'  washer 
and  separator." 

The  claimant  responded  to  this  in  September,  1902,  in  which  he 
insisted  that  his  amended  claims  were  believed  to  be  allowable,  call- 
ing attention  to  the  fact  that  in  the  patents  of  record : 

**No  provision  is  made  for  keeping  a  portion  of  the  fine  material  as  it  leaves 
the  ore  or  rock  in  a  dry  state.  It  will  he  understood  that  when  the  ore  is  dis- 
charged upon  the  grizzly,  a  portion  of  the  finer  material  which  adheres  to  it 
may  be  removed  in  a  dry  state  without  the  assistance  of  water.  Applicant's 
construction  makes  provision  for  keeping  this  portion  separated  from  the  wet 
portion,  whereby  the  expense  of  drying  a  certain  portion  of  the  screenings  is 
avoided." 

In  view  of  our  concurrence  on  the  question  as  to  whether  the  ap- 
paratus employed  by  the  defendant  constitutes  an  infringement  of  the 
plaintiflF's  patented  combination  device,  we  pass,  without  expressing 
an  opinion  upon  the  validity  of  the  patent,  to  the  consideration  of  the 
question  of  infringement. 

The  defendant  employed  in  its  stnicture  a  single  inclined  chute  or 
grizzly  "as  old  as  the  hills"  at  the  top  of  the  structure  into  which  the 
ore  as  it  comes  from  the  mine  in  cars  is  dumped.  In  passing  over 
this  stereotyped  grizzly  the  finer  loose  particles  of  ore  pass  through 
the  bars  of  the  grizzly  into  the  screen  beneath,  through  which  the 
valuable  dusty  particles  are  sifted  to  the  bin  or  floor  below,  where  it 
is  collected  and  sacked,  without  further  process,  for  shipment.  This 
was  an  old  process  and  an  old  result.  The  ore  rock  passes  off  the 
dry  grizzly,  first  onto  the  assorting  tables,  suitably  arranged  at  the 
lower  outlet  of  the  grizzly,  where  it  is  taken  in  hand  by  sorters,  w.ho, 
according  to  the  evidence,  were  from  14  to  28  in  number,  and  by 
manipulation  and  hammering  the  richer  ore  is  separated,  and  thrown 
into  chutes,  passing  to  the  bin  beneath,  from  which  it  is  shipped.  This 
part  of  the  ore  thus  manually  separated  at  the  assorting  tables  never 
passes  through  the  washing  apparatus.  The  remaining  rock  is  by  the 
hands  of  the  sorters  thrown  into  the  chute  carrying  it  through  the 
wet  grizzly,  where  it  is  sprayed  by  application  of  the  water,  which 
may  be  the  mechanical  equivalent  of  the  apparatus  so  employed  by  the 
plaintiff.  The  slimes  thus  washed  off  pass  down  through  the  screen 
into  the  bins  beneath,  from  which  they  are  carried  by  wheelbarrows 
to  the  drying  bins  some  20  or  30  feet  distant.  The  rock  thus  washed 
does  not  pass  onto  any  assorting  tables  for  assortment,  but  it  passes 
to  the  ground  beneath,  from  which  it  is  carried  by  a  revolving  belt 
up  an  elevator  to  hand  cars  and  thence  to  the  dump. 

There  is  a  sharp  conflict  in  the  testimony  as  to  whether  the  defend- 
ant copied  from  the  first  prints  made  by  the  plaintiff  of  his  device,  oi 
whether  the  plaintiff  did  not  get  his  plan  from  the  blue  print  gotten 
160  F.— 7 
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out  by  the  defendant's  employes.  But  as  this  was  a  question  for  the 
jury  we  need  not  discuss  the  proofs.  The  evidence  shows  that  the 
defendant  used  for  only  about  three  weeks  the  inclined  perforated 
plate  claimed  by  the  plaintiff,  as  it  proved  to  be  troublesome  in  buck- 
ling up  and  soon  wore  out.  It  substituted  therefor  grizzly  bars.  The 
assorting  tables  as  employed  by  the  defendant  had  long  been  in  use  by 
it  for  such  purpose.  The  first  marked  difference  in  the  defendant's 
device  from  that  of  the  plaintiff  is  both  in  the  position  and  office  of 
the  assorting  tables.  In  the  plaintiff's  specification  the  ore-assorting 
table  is  at  "the  lower  extremity  of  the  said  plate,"  that  is  at  the  end 
of  the  wet  grizzly,  so  that  the  ore  rock  passed  continuously  and  auto- 
matically from  the  top  of  the  ore  chute  over  the  dry  grizzly  onto  the 
inclined  perforated  plate,  through  the  washer,  to  the  assorting  table, 
where  the  worthless  rock  passed  on  through  the  chute  to  the  dump- 
ing car.  As  stated  in  the  specification  of  plaintiff's  patent,  the  pur- 
pose of  having  the  ore-assorting  table  in  the  position  stated  was  that 
afttT  the  washing  process  "the  ore  may  be  intelligently  sorted," 
whereas  in  the  defendant's  device  the  ore-assorting  table  was  at  the 
end  of  the  dry  grizzly,  where  its  continuous  descent  was  arrested 
after  the  loose  material  was  shaken  therefrom  in  the  falling  process 
and  passed  into  the  dry  bins,  and  the  ore  rock,  before  any  washing 
process,  was  taken  in  hand  by  sorters,  manipulated,  broken  with  ham- 
mers, the  valuable  ore  thus  separated  and  passed  into  the  dry  bins, 
and  only  the  remaining  rock  passed  through  the  washing  apparatus. 
Another  difference  in  the  arrangement  and  process,  as  specified  in 
claim  4,  is  the  means  for  drying  the  wet  screenings,  stated  in  claim 
4  to  be,  ''the  means  for  drying  the  latter,  substantially  as  described." 
The  description  as  given  in  the  preceding  specification  and  accompany- 
ing diagram  is: 

^'Furnaces  (19)  may  be  constructed  underneath  the  tank  (16) — that  is,  the 
tank  where  the  wet  screenings  fell — for  the  purpose  of  drying  the  ore.  From 
the  flre-boxes  of  these  furnaces  hot  air  flues  (20)  pass  underneath  the  tanks 
(16  and  17),  their  inner  extremities  communicating  with  upright  pipes  (21), 
forming  stacks  for  the  escape  of  the  products  of  combustion.  Beneath  each 
flre-box  (19a)  is  located  a  downwardly-inclined  ash-chute  (22).  It  is  evident 
that  steam-pipes  or  any  other  suitable  drying  apparatus  may  be  employed.** 

Notwithstanding  the  technical  quibbling  of  plaintiff's  counsel  that  this 
specification  does  not  necessarily  limit  the  drying  furnace  in  the  place 
below  the  screens  so  as  to  connect  automatically  or  immediately,  it  must 
be  conceded  that  the  descriptive  words  "substantially  as  described" 
mean  the  furnace  or  its  mechanical  equivalent  shown  by  Figs.  19  and 
20  in  the  drawing.  It  does  not  refer  to  drying  appliances  located  any- 
where, at  any  place,  or  any  distance.  If  so,  as  pertinently  suggested 
by  the  expert  witness  Gen.  Speer,  it  might  be  made  to  mean  drying 
by  the  sun  or  the  wind,  which  would  hardly  constitute  a  mechanical 
appliance.  Its  reasonable  import  is  artificial  drying,  by  heat,  and  con- 
fined to  the  thing  represented  in  the  specification  as  a  furnace,  or  by 
steam  pipes  located  under  the  bin  for  receiving  the  screenings.  In 
the  defendant's  device  the  wet  slimes  were  carried  in  wheelbarrows 
to  the  drying  bins,  from  20  to  30  paces  distant,  to  the  receptacle  where 
they  were  deposited. 


Digitized  by  V:iOOQIC 


PORTLAND  GOLD  M][NINO  CO.  7.  HERMANN.  99 

In  a  combination  device  consisting  in  congeries  of  well-known  me- 
chanical appliances,  no  liberality  of  construction  is  accorded  to  it  to 
create  a  monopoly ;  but  it  is  limited  to  the  descriptive  elements  in  the 
combination  as  expressed  in  the  specifications ;  and  no  great  liberality 
of  the  doctrine  of  mechanical  equivalents  can  be  indulged  in  its  favor. 
As  the  applicant  for  such  combination  of  old  devices  chooses  his  own 
expressions  in  presenting  it,  and  is  required  to  enumerate  the  elements 
of  his  claim,  he  is  limited  to  the  combined  apparatus  as  specified.  And 
no  one  is  an  infringer  of  a  combination  claim  unless  he  uses  the  ele- 
ments thereof,  and  in  substantially  the  same  mode  of  co-operation. 
In  Cimiotti  Unhairing  Company  v.  American  Fur  Refining  Company, 
198  U.  S.  399,  410,  25  Sup.  Ct.  697,  702  (49  L.  Ed.  1100),  the  court 
said: 

"In  making  bis  claim  the  Inventor  la  at  liberty  to  cboose  bU  own  form  of 
expression,  and  wbile  tbe  courts  may  constme  the  same  in  view  of  the  speci- 
fications and  the  state  of  the  art,  they  may  not  add  to  or  detract  from  the 
claim.  And  It  Is  equally  true  that,  as  tbe  Inventor  is  required  to  enumerate 
the  elements  of  his  claim,  no  one  Is  an  Infringer  of  a  combination  claim  unless 
he  uses  all  tbe  elements  thereof." 

Again  the  court  said,  page  414  of  198  U.  S.,  page  702  of  25  Sup. 
Ct  (49  L.  Ed.  1100): 

"The  other  elements  of  the  eighth  claim  are  to  be  used  In  connection  with 
the  apparatus  shown  In  the  Sutton  patent,  substantially  as  described.  If  the 
device  of  the  respondent's  shows  a  substantially  different  mode  of  operation, 
even  though  the  result  of  the  operation  of  the  machine  remains  the  same,  In- 
frlngment  Is  avoided." 

A  combination  is  not  infringed  unless  all  its  elements  as  they  arc 
claimed  are  used,  whether  they  are  essential  or  not.  Royer  v.  Schultz 
Belting  Company  (C.  C.)  28  Fed.  850;  Snow  v.  Lake  Shore  &  M. 
S.  Railway  Company  (C.  C.)  18  Fed.  602.  The  governing  principles 
applicable  to  a  mere  combination  patent,  like  the  plaintiff's,  without 
any  invention  as  to  any  one  of  its  elemental  parts,  are  very  aptly  stated 
by  Robinson  on  Patents,  vol.  1,  p.  228  : 

"A  combination  Is  a  union  of  elemental  means  In  a  mode  of  co-operation: 
and,  as  such.  It  necessarily  performs  functions  Into  which  all  Its  elements  enter 
as  operative  agents,  and  produces  results  which  depend  upon  the  presence  and 
action  of  every  one  of  the  elements  combined.  •  •  •  The  identity  of  a 
combination  depends  upon  that  of  Its  elemental  means  and  that  of  the  co- 
operative law  under  which  Its  elements  are  united ;  any  substantial  change 
In  either  means  of  law  destroying  its  identity  and  resulting  in  the  final  seg- 
regation of  the  elements  or  in  a  new  and*  whoUy  different  combination. 
♦  •  •  A  patented  combination  Is  the  combination  described  and  claimed  in 
the  patent;  1.  e..  It  is  composed  of  the  described  elements  coactlng  under  the 
described  co-operative  law,  whether  or  not  such  description  correctly  enumer- 
ates the  true  elements  or  sets  forth  the  real  mode  of  their  co-operation." 

In  paragraph  922  he  sums  up  the  rule  as  follows : 

"A  combination  is  a  group  of  instruments  or  operations  united  under  a  co- 
operative law.  Its  Identity  depends  upon  the  presence  In  the  combination  of 
each  one  of  these  elements  or  its  equivalent,  and  upon  their  co-operation  In  this 
specific  manner  to  produce  the  ultimate  result  Hence  any  change  In  the  num- 
ber of  Its  elements,  or  In  their  essential  character,  or  In  their  mode  of  co- 
operation, Is  a  departure  from  the  substance  of  the  combination,  and  consti- 
tutes a  different  Invention.    A  patented  combination  la  the  combination  de- 
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soribed  and  claimed  In  the  patent  which  protects  It  Of  whateyer  elements  It 
may  actually  be  composed  and  whatever  may  be  the  method  of  their  union  as 
the  Inventor  conceived  and  practices  his  Ihvention,  the  elements  specified  in 
the  patent,  and  the  co-operative  law  there  described,  are  those  which  char- 
acterize the  patented  combination  and  form  the  subject  of  the  exclusive  priv- 
ileges of  the  patentee.  The  infringement  of  a  combination  patent,  therefore, 
consists  in  the  manufacture,  use,  or  sale  of  any  combination  In  which  precisely 
the  same  elements  or  their  equivalents  are  united  under  the  same  co-operative 
law.  To  make  or  use  or  sell  a  combination  In  which  the  same  elements  are 
differently  combined,  or  a  combinatlop  which  comprises  only  a  portion  of  these 
elements,  though  the  discarded  elements  are  practically  useless,  and  though 
the  combination  thus  created  was  suggested  by  the  former,  Is  not  an  Infringe- 
ment" 

The  application  of  these  recognized  principles  demonstrates  that 
the  defendant's  apparatus  was  no  infringement  of  the  combination 
apparatus  for  which  the  plaintiff  obtained  his  patent  right.  The  ore 
as  it  is  emptied  from  the  delivery  cars  at  the  top  of  the  chute  onto  the 
dry  grizzly,  in  the  defendant's  apparatus,  does  not  descend  continuous- 
ly and  automatically  over  the  dry  grizzly  onto  the  wet  grizzly  through 
the  washing  apparatus  and  onto  the  ore-assorting  tables  at  the  bottom 
of  the  wet  grizzly.  The  descent  by  gravity  in  the  defendant's  ap- 
paratus is  arrested  at  the  end  of  the  dry  grizzly,  where  it  passes  out 
onto  the  assorting  tables,  and  the  sorting  by  hand  takes  place  before 
any  application  of  water  to  the  ore,  and  only  a  part  of  the  rock  left 
after  the  manual  separation  of  the  richer  parts  at  the  ore  assorting 
tables  passes  onto  the  wet  grizzly  to  be  washed.  There  are  no  ore 
assorting  tables  at  the  lower  extremity  of  the  washer  plate,  and  no  as- 
sorting, in  fact,  is  done  there.  This  differentiation  brings  the  case 
clearly  within  the  ruling  in  American  Chocolate  Machinery  Company 
V.  Helmstetter,  142  Fed.  978,  74  C.  C.  A.  240.  The  Holmes  patent 
in  that  case  was  for  a  machine  for  coating  confectionery,  claim  1  cover- 
ing "the  combination  with  the  drop  dipping  mechanism,  of  a  jarring 
device  for  removing  surplus  coating  material  from  the  drops."  It 
was  held  that  this  combination  was  not  infringed  by  a  machine  in 
which  the  dipping  and  jarring  devices  are  merely  aggregated,  the 
jarring  operation  being  performed  after  the  dipping  has  been  com- 
pleted, and  the  tray  containing  the  drops  removed  to  another  frame. 
The  court  laid  down  the  following  rule : 

**To  constitute  a  combination  it  Is  essential  that  there  should  be  some  Joint 
operation  performed  by  its  element?,  producing  a  result  due  to  their  joint  and 
co-operating  action,  while  in  an  aggregation  there  is  a  mere  adding  together 
of  separate  contributions,  each  operating  independently  of  the  other." 

It  was  held  that  the  defendant's  machine  was  merely  an  aggrega- 
tion of  two  devices,  not  acting  together  automatically,  but  there  was 
an  interposition  by  handling  after  the  dipping  process  was  gone  through 
with,  and  the  jarring  process  was  independent  of  that.    The  court  said: 

'*There  is  no  mechanical  or  functional  mutuality  of  operation.  It  is  not  a 
combination  because  there  is  no  co-operation  between  tbe  coating  and  jarring 
mechanisms,  because  the  two  devices  do  not  unitedly  perform  their  functions* 
and  because  they  are  not  necessarily  combined  in  one  machine,  and  do  not  act 
together  to  secure  the  final  result" 
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Quoting  from  Beecher  Manufacturing  Company  v.  Atwater  Manu- 
facturing Company,  114  U.  S.  523,  5  Sup.  Ct.  1007,  29  L.  Ed.  232 : 

**EacU  pair  was  used  by  itself,  and  might  be  so  used  at  any  distance  of  time 
or  place  from  the  other ;  and  if  the  two  were  used  at  the  same  place  and  in 
immediate  succession  of  time,  the  result  of  the  action  of  each  was  separate 
and  distinct,  and  was  in  no  way  Influenced  or  affected  by  the  action  of  the 
other.    This  was  no  combination  that  would  sustain  a  patent*' 

Tfie  principle  of  this  case  was  recognized  in  this. circuit  in  the 
case  of  Dunlap  v.  Willbrandt  Surgical  Manufacturing  Xjowo^ny,  15}. 
Fed.  223,  80  C.  C.  A.  575.  The  patent  in  that  casQ  covered  an  atom- 
izer. The  principal  feature  of  the  claim  in  question  was  th?t  the 
tube  which  entered  the  bottle  was  made  in  three  separate  .parts,,  to 
facilitate  cleansing.  One  of  the  parts  was  a  hollow  coupling  uniting 
the  other  two.  It  was  held  that  it  was  not  entitled  to  a  broad  con- 
struction, but  was  limited  by  the  prior  art  and  the  language  of  the 
specification;  that  each  of  the  three  parts  of  the  tube  described  was 
an  essential  element  of  the  claim,  and  it  was  not  infringed  by  a  struc- 
ture in  which  the  tube  was  made  in  two  parts  directly  joined  together. 
The  court  said : 

"In  the  defendants'  device  two  of  the  complainant's  elements  are  lacking, 
namely,  the  hollow  coupling  and  the  side  opening  in  the  hollow  coupling  regis- 
tering with  a  similar  opening  in  the  lower  tube  member.  The  complainant 
calls  his  device  a  'two-part  spraying  tube  with  a  hollow  coupling,*  but  it  Is 
really  composed  of  three.  •  ♦  •  From  the  standpoint  of  the  patent,  the 
division  of  the  tube  into  three  separate  parts  is  not  a  mere  unnecessary  detail 
of  construction  that  may  be  dispensed  with  by  the  complainant  It  is  put 
forward  as  an  important  and  emphasized  feature,  and  is  called  for  by  the  de- 
clared purpose  of  his  structure.  *  *  *  Of  course,  there  are  cases  in  which, 
in  determining  whether  a  subsequent  device  infringes,  it  is  unimportant  wheth- 
er It  Is  made  in  two  pieces  instead  of  three,  or  whether  a  member  is  mechan- 
ically attached  to  the  remainder  of  the  structure  or  is  made  integral  with  it. 
*  *  *  They  are,  however,  inapplicable  to  a  case  in  whh^h  the  very  divisibil- 
ity into  parts  or  In  wlUch  the  particular  method  of  attachment  constitutes  the 
law  of  the  structure  or  is  declared  or  appears  to  be  of  the  essence  of  the  sup- 
posed invention." 

The  court  further  said: 

"A  patentee  is  entitled  to  every  function  his  device  will  perform,  though  he 
was  ignorant  of  it  when  he  procured  his  patent  But  he  secures  no  patent 
on  the  function,  and  a  discovery  of  a  new  one  in  a  patented  device  does  not 
operate  to  enlarge  or  broaden  the  letter  of  his  claim.  It  is  the  claim  which 
measures  the  rights  of  the  patentee,  and  that  which  is  not  claimed  is,  so  far 
as  the  particular  patent  is  concerned,  dedicated  to  the  public.  There  is  noth 
ing  in  the  patent  here  which  entitles  the  complainant  to  any  novel  or  particu- 
lar arrangement  of  the  air  and  liquid  passages;  and,  if  it  can  be  said  that 
the  claim  covers  a  new  arrangement  of  the  discharge  openings  as  distinguish- 
ed from  the  air  and  liquid  passages,  it  must  be  answered  that  it  was  ex- 
pressly claimed  In  connection  with  a  hollow  coupling  which  he  made  indis- 
pensable and  which  is  not  found  in  defendant's  structure,  and  that  the  very 
narrow  character  of  the  complainant's  advance  over  the  prior  art  does  not 
authorize  the  broad  construction  for  which  he  contends." 

In  Mallon  v.  Gregg  &  Company,  137  Fed.  68,  79,  69  C.  C.  A.  48, 
this  court,  speaking  of  the  fact  that  the  fourth  claim  there  alleged  to 
have  been  infringed  disclosed  that  the  combination  of  boxes  pivotally 
supported  oti  a  shaft,  stretcher-rods  having  a  longitudinally-adjustable 
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connection  with  said  pivotal  boxes,  and  cross-bars  carried  by  chains 
and  provided  with  rake-teeth,  said  that  the  machine  of  the  defendant 
had  neither  cross-bars  provided  with  rake-teeth  upon  its  endless  chain, 
nor  stretcher-rods  longitudinally  adjustable  in  pivotal  boxes;  and  that 
"since  at  least  one  element  of  each  of  the  combinations  secured  by  the 
claims  upon  which  this  suit  is  founded  is  wanting  in  the  machines  of 
the  defendants,  they  cannot  be  held  to  infringe  these  claims.  *  *  * 
The  absence  f rqm  a  device  that  is  alleged  to  infringe  a  patented*  com- 
,,.  ^.binatipi>5rf;SL: single  mechanical  element  of  that  combination  is  fatal 
•••'.to  the*.tlaiih*6fMiifringement." 

.  ..It.pau6t  b^  Admitted  that  the  Portland  structure  and  device  could 
:  '..•  irol  i)tf  patented.'*  *The  application  for  a  patent  therefor  would  have  en- 
'*  '  countered  the  same  obstacles  that  the  evidence  in  this  case  shows  Her- 
mann had  to  contend  with  before  he  got  his  claim  through  the  Pat- 
ent Office.  On  account  of  the  position  of  the  assorting  table,  render- 
ing the  operation  of  the  dry  grizzly  entirely  independent,  and  the 
operation  of  the  wet  grizzly  entirely  independent  of  both,  the  co-opera- 
tive unity  is  entirely  wanting  in  the  combination  device  of  the  defend- 
ant, and  therefore  could  not  have  been  patented.  The  necessary  cor- 
ollary is  that  the  one  device  is  not  an  infringement  of  the  other. 

Impressed,  as  plaintiff's  counsel  throughout  the  hearing  of  this 
case  was,  with  the  position  and  office  of  the  assorting  table  in  the  de- 
fendant's apparatus,  so  entirely  different  from  that  of  the  plaintiff's,  he 
sought  to. escape  from  the  dilemma  by  most  inconsistent  and  inde- 
fensible positions.  The  trial  court  in  its  charge  to  the  jury  felt  compell- 
ed to  say  that  the  defendant's  assorting  table  could  not  be  found,  as  in 
the  fourth  claim  of  the  plaintiff's  patent,  at  the  lower  extremity  of  said 
plate,  but  left  it  to  the  jury  to  say  whether  or  not  it  was  a  mere  trans- 
position of  position,  being  mere  mechanical  equivalents.  This  was  not 
even  sought  to  be  defended  by  plaintiff's  counsel  in  argument ;  but  his 
first  contention  was  that  the  revolving  belt  at  the  bottom  of  defendant's 
structure,  which  conveyed  the  worthless  rock  up  through  the  elevator 
to  the  dumping  car,  was  itself  an  assorting  apparatus.  This  contention 
was  unsupported  by  any  tangible  evidence.  The  evidence  is  that  the 
rock  rejected  at  the  assorting  tables  in  the  early  operations  passed 
through  the  chute  to  where  the  dumping  car  stood,  which  carried  it 
off  to  the  dump  pile.  The  dump  pile  becoming  so  high  as  not  to  per- 
mit the  cars  to  be  so  operated,  they  were  run  on  top  of  the  dump  and  a 
belt  apparatus  and  elevator  were  constructed  for  the  sole  purpose  of 
lifting  the  refuse  rock  to  where  the  car  stood.  This  belt  operated  on 
an  inclined  plane,  from  an  elevation  of  from  3  to  7  feet  high,  where 
it  connected  with  the  elevator.  It  revolved  at  the  rate  of  about  100 
revolutions  per  minute.  The  elevator  shaft  through  which  the  rock 
was  conveyed  was  perhaps  100  feet  high.  The  evidence  further  shows 
that  its  structure  of  leather  was  wholly  unsuited  to  the  function  of  an 
assorting  table.  As  such,  it  would  not  admit  of  hammering  of  the 
rock,  and  the  revolution  was  so  rapid  as  to  absolutely  prevent  such 
selection  as  an  assorting  table  is  designed  to  accomplish.  It  was  in- 
closed with  a  covering,  without  light  to  permit  of  such  use  by  the 
men  stationed  along  it.  The  contention  of  plaintiff  is  predicated  large- 
ly of  the  fact  that  men  would  be  stationed  along  the  elevator  shaft,  on 
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the  lookout,  and  when  they  discovered  what  they  conceived  to  be  a 
piece  of  rock  containing  valuable  ore  would  snatch  it  off  and  throw  it 
to  one  side.  With  equal  propriety  could  it  be  said  that  if  after  the 
rock  was  dumped  from  the  elevator  into  the  dumping  cars  a  piece  of 
rock  supposed  to  contain-  valuable  ore  should  be  taken  out  before  it 
was  carried  to  the  dump,  the  dumping  car  was  the  equivalent  of  the 
assorting  table  described  in  the  plaintiff's  patent. 

As  a  dernier  ressort,  suggestion  was  made  by  one  of  plaintiff's  coun- 
sel that  the  mere  spout  or  plate  at  the  end  of  the  chute  through  which 
the  rock  fell  from  the  wet  grizzly  might  be  regafded  as  an  assorting 
table.     This  is  not  even  plausible. 

The  request  by  defendant-  for  an  instructed  verdict  should  have 
been  given.  The  judgment  of  the  Circuit  Court  is  therefore  revers- 
ed, and  the  cause  remanded  with  directions  to  grant  a  new  trial,  and 
for  further  proceedings  in  conformity  with  this  opinion. 


CRIER  V.  INNES  et  al. 
(Circuit  Court,  D.  Vermont.    January  80,  1908.) 

1.  PATBWTft— Invention— Designs. 

Tbe  mere  assembling  of  old  parts  to  make  a  structure  of  a  new  design, 
although  new  lines  and  curves  and  a  harmonious  and  novel  whole  are  pro- 
duced, does  not  Involve  Invention  so  as  to  render  the  design  patentable. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  88,  Patents,  (  33.] 

2.  Same— MoNuifENT. 

The  Young  design  patent.  No.  27,115,  for  a  design  for  a  sarcophagus 
monument,  is  void  for  lack  of  invention,  the  separate  parts  of  the  monu- 
ment shown  all  being  old  In  the  art 

In  Equity.    On  final  hearing. 

Frank  C.  Curtis,  for  complainant. 

John  W.  Gordon,  for  defendants.  ^ 

MARTIN,  District  Judge.  The  complainant  alleges  an  infringe- 
ment of  a  design  patent.  No.  27,115,  issued  to  William  H.  Young, 
of  Troy,  N.  Y.,  under  date  of  May  25,  1897,  for  a  design  of  a  sar- 
cophagus monument;  that  said  patent  was  duly  issued  and  thereafter 
assigned  to  the  complainant  with  all  claims  for  damages  and  pen- 
alties for  infringements  of  the  same;  that  said  letters  patent  have 
been  duly  adjudged  valid  by  the  Circuit  Court  of  the  Northern  Dis- 
trict of  New  York  and  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  in  the  case  of  Young  v.  Daley,  120  Fed.  1023  ;>  that  the  de- 
fendant Innes  and  Marr*s  intestate,  Cruickshank,  of  Barre,  Vt.,  were 
in  partnership  under  the  firm  name  of  Innes  &  Cruickshank,  and  that 
they  knowingly  infringed  said  patent  between  the  date  of  its  issue 
and  the  date  of  said  Cruickshank's  death  by  constructing  and  selling 
monuments  embodying  the  patented  design;  that  since  said  Cruick- 
shank's  death  the  defendants  Innes  and  Marr,  administrator  as  afore- 
said, have  continued  and  threatened  to  continue  such  infringement, 
and  praying  for  an  injunction  and  an  award  of  the  statutory  penalty 

1  50  0.  a  A.  686. 
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of  t*^S50,  etc.  The  answer  in  substance  denies  Young's  invention  as 
an  original  design  for  monuments;  denies  that  the  same  is  useful; 
disclaims  knowledge  of  said  letters  patent,  and  denies  their  valid- 
ity; avers  that  every  element  of  the  design  in  question  was  in  com- 
mon use  before  said  letters  patent;  and  challenges  every  allegation 
in  the  complainant's  bill  of  complaint.  Issue  was  joined,  and  a  large 
amount  of  evidence  taken. 

The  patented  design  represents  a  monument  with  a  lower  j^nd  up- 
per base,  and  upon  the  upper  base  rest-s  a  die  which  is  surmounted  by 
a  cap.  The  general  form  of  these  members  is  rectangular  with  two 
elongated  sides.  The  vertical  sides  of  the  bases  and  die  exhibit  un- 
cut rock.  One  or  both  of  the  long  vertical  sides  of  the  die  are  orna- 
mented with  a  hammered  or  polished  tablature  in  the  form  of  a  cen- 
tral arch  extending  nearly  to  the  top  of  the  side,  leaving  above  the 
tablature  a  projecting  tablet  of  rockwork  extending  across  the  upper 
side  of  the  die  comparatively  narrow  at  the  middle  of  the  side  and 
gradually  increasing  in  width  toward  each  end.  Upon  the  face  of 
the  tablature  may  be  placed  an  arched  tablet  having  its  upper  and 
lower  border-lines  parallel  with  the  border-line  of  the  arch  of  the  tab- 
lature. The  leading  feature  of  the  design  consists  in  "the  orna- 
mental configuration  of  the  die,"  and  the  letters  patent  conclude  as 
follows : 

"I  do  not  wish  to  be  limited  to  a  plane  surface  for  the  arched  tablet,  as  the 
same  may  be  cut  to  form  special  designs  with  my  general  design.  The  arched 
tablet  may  be  either  intaglio  or  relievo.  What  I  claim  Is  new,  and  desire  to 
secure  by  letters  patent,  is  the  design  for  a  monuhient  herein  shown  and 
described." 

The  general  configuration  of  this  patented  design  is  old.  It  is 
simply  the  sarcophagus  style.  The  evidence  shows  that  the  two  bases 
of  uncut  rockwork  were  in  use  many  years  before  this  patent  was  ob- 
tained. The  use  of  a  die  with  an  arch  over  the  tablature,  ornamented 
with  spandrels  of  different  designs,  some  of  skilled  carving,  some  of 
plane  hammered  surface,  and  some  of  uncut  rock,  is  old  in  the  con- 
struction of  sarcophagus,  obelisk,  an'^  cottage  monuments,  and  as 
to  sarcophagus  monuments,  rectangular  designs  are  old  in  use.  Sar- 
cophagus caps  of  monuments  of  the  same  rock-shaped  configuration" 
as  that  of  this  patented  design  where  in  use  many  years  preceding 
these  letters  patent.  Just  such  an  overhanging  arch  of  rock-faced 
spandrels  extending  across  the  top,  as  is  in  this  patented  design,  is 
not  found  in  any  of  the  exhibits  of  the  old  designs,  but  the  same  idea 
is  found  in  Exhibits  60  and  83,  if  not  to  say  others ;  and  whether  the 
patented  design  is  an  improvement  upon  the  old  art  is  more  a  matter 
of  taste  than  of  inventive  genius.  By  putting  the  die  of  defendant's 
Exhiliits  69  on  the  two  bases  of  defendant's  Exhibit  59,  and  capping 
it  with  the  cap  of  defendant's  Exhibit  25  or  26,  or  applying  to  the 
defendant's  design  68  the  uncut  rockwork  of  defendant's  Exhibit 
25,  we  would  have  a  monument  so  nearly  resembling  this  patented 
design  that,  if  this  patent  is  sustained,  it  would  be  an  infringement; 
to  the  ordinary  observer  it  would  look  the  same,  and  that  is  the  test 
of  infringement,  and  the  four  monuments  made  by  the  defendants 
would  be  deemed  an  infringement. 
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A  person  who  prefers  a  sarcophagus  monument  to  any  other  style  and 
has  a  special  fancy  for  uncut  rockwork,  visiting  a  cemetery  in  which 
there  has  been  placed  the  Stewart  monument,  Defendant's  Exhibit 
85,  and  a  monument  constructed  from  the  design  of  defendant's  Exhibits 
68  and  25,  and  concludes  to  use  the  two  bases  of  85,  the  die  of  68,  by 
changing  the  spandrels  over  the  tablature  from  carving  to  uncut  rock- 
work,  and  using  the  cap  of  25,  would  have  a  monument  in  general  ap- 
pearance like  this  patent,  and  should  he  prevail  upon  some  stone  cutter 
to  make  a  monument  to  suit  such  a  taste,  he  would  quite  likely  get 
that  stone  cutter  into  chancery  for  having  infringed  this  patent;  yet 
nothing  would  have  been  done  except  to  assemble  old  parts.  No 
one  of  those  elements  contributes  to  the  completed  result  any  new 
feature  except  to  meet  th^  taste  of  the  person  making  the  selection, 
and  therein  applies  the  doctrine  in  Pickering  v.  McCuUough,  104  U. 
S.  310,  26  L.  Ed.  749: 

"No  one  of  them  adds  to  tbe  coinbiDatlon  anything  more  than  its  separate 
Independent  effect ;  no  one  of  them  gives  any  additional  efficiency  to  the  oth- 
ers or  changes  in  any  way  the  mode  or  result  of  its  action.  In  a  patentable 
combination  of  old  elements,  all  the  constituents  must  so  enter  into  it  as  that 
each  qualifies  every  other;  to  draw  an  Illustration  from  another  branch  of 
the  law,  they  must  be  joint  tenants  of  the  domain  of  Invention,  seized  each 
of  every  part  per  mi  et  per  tout,  and  not  mere  tenants  in  common  with  sepa- 
rate interests  and  estates." 

It  was  said  by  Judge  Aldrich  in  Perry  v.  Hoskins  (C.  C.)  Ill  Fed. 
1002,  relative  to  a  design  monument : 

"All  the  features  in  detail  must  be  treated  as  old,  for  the  stone  cutter*8  art, 
as  known  and  practiced  from  a  very  early  period,  has  covered  all  conceivable 
shapes  and  forms  in  monuments  and  statuary,  and  the  combination  does  not, 
as  it  seems  to  me,  amount  to  a  new  and  original  design/' 

The  lines  of  a  draftsman  and  the  chisel  work  of  a  sculptor  of  this 
day  and  generation  are  practically  an  imitation  of  old  lines  and  old 
works.  I  somewhat  question  whether  Congress,  by  its  legislation  on 
patents,  intended  to  include  monuments  as  works  of  manufacture,  but 
assuming  that  such  was  its  intent,  there  was  but  a  small  field  open  to 
the  genius  of  invention  in  monumental  designs. 

It  is  claimed  by  this  assignee  of  the  patent  in  question  that  the  or- 
namentation of  the  uncut  rockwork  overhanging  the  tablature  on  the 
die  is  a  special  feature  and  a  novelty.  Evidently,  from  the  comments 
and  decision  of  the  learned  and  experienced  judge  who  tried  the  Daley 
Case,  the  patentee  established  that  fact  from  the  evidence  in  that  case, 
but  it  does  not  so  appear  in  the  case  that  is  before  me.  The  same  idea 
is  found  in  the  die  of  several  of  the  defendant's  exhibits,  the  only  dif- 
ference being  in  the. shape  and  proportions  of  the  die  and  the  good 
taste  manifested  in  the  general  configuration  of  the  whole  monument. 
If  a  mere  change  in  shape  and  proportions  is  to  be  construed  as  a 
patentable  novelty,  then  the  defendants  have  not  infringed,  for  the 
monuments  of  their  construction,  on  which  the  complainant  bases  this 
action,  differ  from  the  patented  design  in  both  shape  and  size;  but  in 
the  design  this  special  feature  of  the  die,  as  set  out  in  the  letters  pat- 
ent, is  not  the  basis  of  the  patent.  The  patent  is  a  design  of  a  com- 
plete monument,  and,  from  the  evidence  in  this  case,  it  appears  that  it 
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is  composed  entirely  of  ideas  that  arc  old.  The  only  new  thing  about 
the  complainant's  design  that  I  am  able  to  discover,  from  all  the  evi- 
dence in  the  case,  is  its  shape  and  form  as  the  result  of  the  assembling 
of  old  parts  and  old  ideas. 

In  Thompson  v.  Boisselier.  114  U.  S.  1,  5  Sup.  Ct.  1042,  29  L.  Ed. 
76,  the  court  holds  that,  while  Congress  has  power  to  promote  the 
progress  of  science  in  useful  arts  by  securing  to  inventors  the  exclusive 
right  of  their  respective  discoveries,  yet — 

"the  beneficiary  must  be  an  inventor,  and  be  must  have  made  a  dlscoyery. 
The  statute  has  always  carried  out  this  idea.  ♦  •  •  So,  it  is  not  enough 
that  a  thing  shall  be  new  in  the  sense  that  in  the  shape  and  form  In  which  it 
is  produced  it  shall  not  have  been  before  known,  and  that  It  shall  be  useful t 
but  It  must,  under  the  Constitution  and  the  statute,  amount  to  an  invention 
or  discovery."  See,  also,  Hm  v.  Wooster,  132  tJ.  8.  693,  10  Sup.  Ct  228,  33 
L.  Ed.  502. 

It  is  claimed  that  if  a  design  presents  a  diflferent  impression  upon  the 
eye  from  anything  which  preceded  it,  and  "proves  to  be  pleasing,  at- 
tractive, and  popular,  if  it  creates  a  demand  for  the  goods  of  its  origi- 
nator, even  though  it  be  simple  and  does  not  show  a  wide  departure 
from  other  designs,  its  use  would  be  protected."  That  is,  in  substance, 
the  language  of  Judge  Strong,  speaking  for  the  court  in  Gorham  Mfg. 
Co.  V.  White,  14  Wall.  511,  20  L.  Ed.  731.  This  expression  is  found 
in  that  opinion : 

"The  law  manifestly  contemplates  that  giving  certain  new  and  original 
appearances  to  a  manufactured  article  may  enhance  its  salable  value,  may 
enlarge  the  demand  for  it,  and  may  be  a  meritorious  service  to  the  public.  It 
therefore  proposes  to  secure  for  a  limited  time  to  the  ingenious  producer  of 
those  appearances  the  advantages  flowing  from  them.  Manifestly,  the  mode 
In  which  those  appearances  are  produced  has  very  little,  if  anything,  to  do 
with  giving  increased  salableness  to  the  article.  It  is  the  appearance  itself 
which  attracts  attention,  and  calls  out  favor  or  dislike.  It  is  the  appearance 
itself,  therefore,  no  matter  by  what  agency  caused,  that  constitutes  mainly, 
it  not  entirely,  the  contribution  to  the  public  which  the  law  deems  worthy  of 
recompense." 

But  it  will  be  observed  that  in  Smith  v.  Whitman  Saddle  Co.,  148 
U.  S.  674,  13  Sup.  Ct.  768,  37  L.  Ed.  606,  the  Supreme  Court,  speak- 
ing through  Chief  Justice  Fuller,  evidently  purposely  quotes  the  lan- 
guage of  Mr.  Justice  Strong  in  Gorham  Mfg.  Co.  v.  White,  supra, 
and  then  adds : 

"But.  as  remarked  by  Mr.  Justice  Brown,  then  District  Judge  for  the  East- 
em  District  of  Michigan,  in  Northrop  v.  Adams,  12  O.  G.  430,  2  Bann.  &  Ard. 
567,  Fed.  Cas.  No.  10.328,  which  was  a  bill  for  the  infringement  of  a  design 
patent  for  a  cheese  safe,  the  law  applicable  to  design  patents  *does  not  mate- 
rially differ  from  that  in  cases  of  mechanical  patents,  and  all  the  regulations 
and  provisions  which  apply  to  the  obtaining  or  protection  of  patents  for  in- 
ventions and  discoveries  ♦  ♦  ♦  shall  apply  to  patetits  for  designs.  ♦  ♦  • 
To  entitle  a  party  to  the  benefit  of  the  act  in  either  case  there  must  be  orig- 
inality and  the  exercise  of  the  inventive  faculty.  In  the  one  there  must  be 
novelty  and  utility;  in  the  other  originality  and  beauty.  Mere  mechanical 
skill  is  insufficient  There  must  be  something  akin  to  genius — an  effort  of 
the  brain  as  well  as  the  hand.  The  adaptation  of  old  devices  or  forms  to 
new  purposes^  however  convenient,  useful,  or  beautiful  they  may  be  in  the 
new  role,  is  not  invention.'  •  •  ♦  The  shape  produced  must  be  the 
result  of  industry,  effort,  genius,  or  expense,  and  new  and  original  as  applied 
to  articles  of  manufacture.    Foster  v.  Grossin  (a  a)  44  Fed.  62.    The  exercise 
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of  the  Inventive  or  originative  faculty  is  required,  and  a  person  cannot  be  per- 
mitted to  select  an  existing  form  and  simply  pnt  it  to  a  new  use  any  more  than 
he  can  be  permitted  to  take  a  patent  for  the  mere  double  use  of  a  machine. 
If,  however,  the  Belecllon  and  adaptation  of  an  existing  form  is  more  than 
the  exercise  of  the  imitative  faculty,  and  the  result  is,  in  effect,  a  new  crea- 
tion, the  design  may  be  patentable." 

Again,  the  learned  Chief  Justice  quotes  the  judge  who  first  decided 
the  case  then  in  hand  as  follows : 

**  *A  mechanic  may  take  the  legs  of  one  stove  and  the  cap  of  another  and 
the  door  of  another  and  make  a  new  design  which  has  no  element  of  inven- 
tion ;  but  it  does  not  follow  that  the  result  of  the  thought  of  a  mechanic  who 
has  fused  together  two  diverse  shapes  which  were  made  upon  different  prin- 
ciples, so  that  new  lines  and  curves  and  a  harmonious  and  novel  whole  are 
produced  which  possesses  a  new  grace,  and  which  bas  a  utility  resultant  from 
the  new  shape,  exhibits  no  invention.'  And  he  held  that  this  was  effected  by 
tlie  patentee,  and  that  the  shape  that  be  produced  was  therefore  patentable, 
but  we  cannot  concur  in  this  view." 

Apply  that  principle  to  the  case  at  bar.  We  have  before  us  a 
design  of  a  monument,  the  bases,  die,  and  cap,  like  the  legs,  top,  and 
other  parts  of  the  stove,  old  in  use,  yet  it  makes  a  new  design,  so  that 
**new  lines  and  curves  and  a  harmonious  and  novel  whole  are  pro- 
duced which  possesses  a  new  grace,  and  which  has  a  utility  resultant 
from  the  new  shape."  A  design  made  up  in  this  manner  was  held 
by  the  lower  court  in  Smith  v.  Whitman  Saddle  Co.,  supra,  to  be 
valid  and  to  be  protected  under  the  law,  yet  the  Supreme  Court  re- 
versed it.  It  is  self-evident  that  the  Supreme  Court,  in  that  case,  in- 
tended to  change  the  trend  of  the  federal  court  in  sustaining  such 
patented  designs  as  rest  upon  the  assembling  of  old  parts  by  "new 
lines  and  curves  and  thus  a  harmonious  and  novel  whole  is  produced 
which  possesses  new  grace,"  but  without  the  genius  of  invention. 
In  my  opinion,  the  case  at  bar  is  just  this  kind  of  a  patented  design. 
A  draftsman  may  so  change  the  old  art  as  to  develop  aesthetic  beauty 
which  may  rise  to  the  standard  of  invention,  but  to  my  mind 
4his  patent  is  the  assembling  of  different  elements  of  the  old  art,  and 
so  changing  the  configuration  of  a  monument  that  it  simply  may  or 
may  not  impress  the  fancy  of  a  purchaser,  but  it  is  not  the  genius  of 
invention.  If  the  assembling  of  the  old  parts  of  other  monuments 
into  the  Lockwood  monument  results  in  aesthetic  beauty,  it  is  by  fol- 
lowing the  Lockwood  monument  in  exact  proportions,  and  the  Lock- 
wood  monument  in  the  matter  of  proportions  does  not  follow  the 
patented  design;  neither  does  any  one  of  the  four  claimed  infring- 
ing monuments  made  by  the  defendants.  In  fact,  neither  of  those 
monuments  follows  the  proportions  of  the  patented  design  or  of  the 
Lockwood  monument ;  hence  this  case  is  wholly  unlike  the  cases  cited 
by  the  complainant,  viz. :  General  Gaslight  Co.  v.  Matchless  Mfg.  Co. 
(C.  C.)  129  Fed.  137;  Untermeyer  v.  Freund  (C.  C.)  37  Fed.  342; 
Matthews  Co.  v.  American  Co.  (C.  C.)  103  Fed.  639. 

Substituting  rock-faced  spandrels  found  in  obelisk  monuments  for 
carved  spandrels  of  sarcophagus  monuments  could  not  be  sustained 
as  a  patented  design  under  the  law  of  Smith  v.  Nichols,  21  Wall.  112, 
•22  L.  E^.  666.  Justice  Swayne,  speaking  for  the  Supreme  Courts 
therein  said: 
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"A  mere  carrying  forward  or  new  or  more  extended  application  of  the  orig- 
inal thought,  a  change  only  In  form,  proportions,  or  degree,  the  snbatitutlon 
of  equivalents,  doing  substantially  the  same  thing  In  the  same  way  by  sub- 
stantially the  same  means  with  better  results,  is  not  such  Invention  as  will 
suHbiln  a  patent.  These  rules  apply  alike,  whether  what  preceded  was  cover- 
ed by  a  patent  or  rested  only  in  public  knowledge  and  use.  In  neither  case 
can  there  be  an  invasion  of  such  domain  and  an  appropriation  of  anything 
found  there.  In  one  case  everything  belongs  to  the  prior  patentee;  in  the 
other,  to  the  public  at  large." 

In  view  of  all  the  evidence  in  this  case  as  to  the  state  of  the  prior 
art,  I  am  unable  to  find  in  this  design  invention.  It  is  the  skill  of  the 
draftsman. 

It  is  contended  by  the  complainant  that  the  doctrine  of  stare  de- 
cisis fihould  be  applied  in  this  case,  and  the  Daley  Case  is  cited.  The 
assignments  of  error  before  the  Circuit  Court  of  Appeals  in  that  case 
presented  different  questions  from  those  that  are  before  me  in  this  case, 
and,  although  the  same  patent  was  there  involved,  the  evidence  and 
the  questions  raised  differed,  and  therefore  I  hold  that  that  doctrine 
does  not  apply. 

The  pleadings  raise  an  issue  of  fact  as  to  whether  defendant  Marr, 
as  administrator,  since  the  death  of  Cruickshank,  has  been  interested 
in  the  manufacture  of  the  monuments  in  question.  The  complainant 
claims  that  the  defendants  have  made  four  monuments  that  infringed. 
I  find,  from  the  evidence,  that  those  monuments  were  constructed 
before  the  death  of  Cruickshank,  and  that  neither  Innes,  his  partner, 
Cruickshank,  nor  Marr,  the  administrator  of  Cruickshank,  knew  of 
the  existence  of  this  patent,  or  that  they  were  making  monuments 
the  design  of  which  was  covered  by  letters  patent. 

For  the  reasons  above  set  forth,  I  think  the  bill  should  .be  dismissed, 
and  it  is  so  ordered.    Decision  as  to  costs  reserved. 


AMERICAN  STBESL  &  WIRE  CO.  OF  NEW  JERSEY  v.  DENNING  WIRE 

&  FENCE  CO. 

(dpcult  Court,  N.  D.  Iowa,  Cedar  Rapids  Division.    March  2,  1908.) 

No.  33. 

L  Patents— Subjects  op  Patents— Function  of  Machine. 

The  mere  function  or  operation  of  a  machine  or  other  device  as  dis- 
tinguished from  the  machine  or  device  itself  is  not  patentable. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  38,  Patents,  §§  5-7.] 

2.  Same— Scope. 

A  patent  cannot  cover  generally  any  and  every  means  or  method  for 
producing  a  given  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  §S  247- 
250%.] 
8.  Same— Subjects  of  Patents— Principle  of  Opebation  of  Machine. 

While  the  principle  of  a  machine  or  device  and  the  mode  of  its  opera- 
tion are  required  to  be  set  out  in  the  specification  of  a  patent  therefor, 
they  cannot  be  made  the  subject  of  a  patent,  but  only  the  machine  or 
device  Itself  is  patentable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  §  5.] 
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4.  Same— "FtTNonoN  of  Maohinss." 

The  phrase  "functions  of  a  machine,"  as  used  In  the  patent  law,  de- 
fined as  that  power  or  property  of  the  machine  of  acting  in  the  specific 
manner  designed  or  Intended  hy  its  construction;  In  other  words,  that 
which  the  machine  is  designed  to  do,  as  distinguished  from  the  machine 
Itself  and  from  the  product  of  Its  action  on  something  external  to  Itself. 

&   SaMB— OONSTBUOTION  OV  CLAIMS— RULES  GOYEBNINO. 

A  patent  Is  a  contract,  and  the  rules  for  the  construction  of  contracts 
generally  control  In  its  Interpretation,  and  when  Its  terms  are  plain,  and 
the  intention  of  the  parties  clearly  manifest  therefrom,  they  must  pre- 
vail, but  if  Its  expressions  are  ambiguous  or  Its  validity  or  any  claim  is 
doubtful,  that  construction  will  be  given  which  will  sustain  rather  than 
destroy  the  patent 

[Ed.  Note.--For  cases  In  point,  see  Cent  Dig.  voL  38,  Patents,  §S  229- 
240.] 

6.  Saue— Subjects  of  Patents— New  Combination  of  Old  Elements. 

A  new  combination  of  old  elements  or  devices,  whereby  a  new  and 
useful  product  Is  produced  or  an  old  product  is  attained  In  a  more 
efficient  and  economical  way,  may  be  protected  by  patent 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  38^  Patents,  §  48.] 

7.  Same— Anticipation— Machine  fob  Making  Wire  Fence. 

The  Bates  patent.  No,  577,639,  for  a  machine  for  making  fence  of  the 
woven  wire  or  mesh  type,  is  not  invalid  on  the  ground  that  its  claims  are 
for  a  mode  of  operation  or  principle  or  function  of  a  machine,  but  is 
for  the  machine  itself,  designed  to  produce  a  certain  described  fabric, 
*  nor  are  the  claims  so  broad  as  to  Include  any  and  every  machine  for 
making  this  same  fabric,  nor  was  It  anticipated  by  prior  machines  for 
making  barbed  wire  or  mesh  fence  fabric,  but  Is  for  a  new  and  novel 
combination,  and  discloses  Invention.    Also  held  Infringed. 

8.  Same— "Mechanical  Equivalent." 

The  term  ^'mechanical  equivalent,"  as  used  in  the  law  of  patents,  means 
that  each  of  the  ingredients  comprising  the  Invoition  covers  every  other 
ingredient  which,  in  the  same  arrangement  of  the  parts,  will  perform 
the  same  function,  if  that  was  well  known  as  a  proper  substitute  for  the 
one  described  in  the  specification  at  the  time  of  the  patent. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  38,  Patents,  §  24. 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  p.  4461.] 

In  Equity.    On  final  hearing. 

Suit  for  alleged  Infringement  of  claims  1  to  11,  inclusive,  and  19,  27,  and  35 
of  letters  patent  No.  577,639,  Issued  to  Albert  J.  Bates,  February  23.  1897, 
for  a  machine  for  making  wire  fence,  which  patent  is  now  owned  by  the  com- 
plainant Defense:  That  the  several  claims  of  the  patent  alleged  to  have 
been  infringed  are  invalid  (1)  because  they  are  for  the  functions  only  of  cer- 
tain mechanism,  and-  are  so  broad  as  to  include  all  devices  or  mechanisms 
for  making  a  woven  wire  fence ;  (2)  are  but  multiplications  of  the  same  de- 
vice used  in  the  barbed  wire  fence  machines;  (3)  are  lacking  in  patentable 
novelty,  and  Involve  only  mechanical  skill  in  the  arrangement  and  use  of  prior 
well-known  and  patented  devices;    and  (4)  noninfringement 

Thos.  W.  Bakewell,  Paul  Bakewell,  Chas.  McVeagh,  and  Jas.  H. 
Preston,  for  complainant. 

Thos.  A.  Banning,  Banning  &  Banning,  and  Grimm,  Trewin  &  Mof- 
fitt,  for  defendant. 

REED,  District  Judge.  Congress  has  enacted,  in  substance,  that 
any  person  who  has  invented  or  discovered  any  new  and  useful  art, 
machine,  manufacture,  or  composition  of  matter,  or  any  new  and  use- 
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ful  improvements  thereof,  not  known  or  used  by  others  before  his  in- 
vention or  discovery,  may,  upon  compliance  with  the  law,  obtain  a 
patent  therefor;  that  before  he  shall  receive  such  patent  he  shall 
make  written  application  for  the  same,  and  file  therewith  in  the  Patent 
Office  a  written  description  of  the  invention,  and  of  the  manner  of 
making  and  using  it,  in  such  full,  clear,  and  exact  terms  as  to  enable 
any  person  skilled  in  the  art  or  science  to  which  it  appertains,  to  make, 
construct,  compound,  and  use  the  same ;  and  in  case  of  a  machine,  he 
shall  explain  the  principle  thereof,  and  the  best  mode  in  which  he  has 
contemplated  applying  that  principle,  so  as  to  distinguish  it  from 
other  inventions,  and  shall  particularly  point  out  and  distinctly  claim 
the  part,  improvement,  or  combination  which  he  claims  as  his  inven- 
tion; that,  when  the  nature  of  the  case  admits  of  drawings,  the  ap- 
plicant shall  furnish  the  same,  which  shall  be  filed  in  the  Patent  Office 
as  a  part  of  the  specifications,  and  a  copy  of  the  specifications  shall  be 
annexed  to  the  patent,  if  issued,  as  a  part  thereof.  Rev.  St.  U.  S.  § 
4883  et  seq.  (U.  S.  Comp.  St.  1901,  p.  3381).  The  granting  of  the 
patent  is  presumptive  evidence  of  its  validity,  and  of  the  novelty  of  the 
invention.  Smith  v.  Goodyear  Co.,  93  U.  S.  486-498,  23  L.  Ed.  952 ; 
Cantrell  v.  Wallick,.117  U.  S.  689-695,  6  Sup.  Ct.  970,  29  L.  Ed.  1017. 
The  grounds  of  the  alleged  invalidity  of  the  several  claims  of  this 
patent  may  be  stated  and  considered  in  the  order  in  which  they  are 
presented  in  the  brief  of  defendant's  counsel. 

The  first  ground  so  presented,  and  it  applies  to  all  the  claims  in- 
volved, is  "that  they  are  functional;  that  the  mechanism  is  described 
by  the  work  that  it  does ;  that  the  claims  are  not  limited  to  any  par- 
ticular or  specific  mechanism,  but  are  worded  broad  enough  to  include 
all  kinds  of  devices  and  mechanisms  for  doing  the  work  and  perform- 
ing the  functions  specified."  This  in  reality  specifies  two  distinct  and 
separate  grounds,  upon  each  of  which  the  validity  of  these  claims  is 
challenged,  viz.,  (1)  that  the  claim  is  only  for  the  functions  of  certain 
mechanism,  and  not  for  the  mechanisms  or  combinations  thereof ;  and 
(2)  that  if  they  are  for  a  combination  of  the  mechanisms  mentioned 
then  they  are  so  broad  as  to  include  every  and  any  kind  of  mechanism 
or  combinations  thereof  for  making  wire  fence,  and  cannot  therefore 
be  upheld.  Elaborate  and  forceful  arguments,  with  many  citations  of 
authorities  are  presented  by  counsel  of  the  respective  parties  in  sup- 
port of  and  against  these  and  the  other  grounds  urged  against  the 
validity  of  these  claims  of  this  patent.  Only  brief  reference  to  some 
of  them  can  be  made  without  unduly  extending  the  opinion. 

That  the  mere  function  or  operations  of  a  machine,  or  other  device, 
as  distinguished  from  the  machine  or  device  itself  are  not  the  subject 
of  a  patent  is  well  settled.  Corning  v.  Burden,  16  How.  252,  14  L. 
Ed.  683 ;  Burr  v.  Duryee,  1  Wall.  531,  17  L.  Ed.  650,  660,  661 ;  West- 
inghouse  v.  Boyden  Power  Brake  Co.,  170  U.  S.  637-557,  18  Sup.  Ct. 
707,  42  L.  Ed.  1136;  National  Hollow  B.  B.  Co.  v.  Interchangeable 
B.  B.  Co.,  106  Fed.  693-708,  45  CCA.  544.  And  a  patent  covering 
generally,  any  and  every  means  or  method  for  producing  a  given  result 
cannot  be  upheld.  O'Reilly  v.  Morse,  15  How.  62,  14  L.  Ed.  601 ; 
LeRoy  v.  Tatham,  14  How.  166,  14  L.  Ed.  367;  The  Telephone  Cases, 
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126  U.  S,  531-534,  8  Slip.  Ct.  778,  31  L.  Ed.  863.  Wliether  or  not 
a  given  case  falls  within  the  general  rules  thus  stated  depends  of 
course  upon  its  own  facts.  The  first  question  then  is,  what  are  the 
functions  of  a  machine  or  other  device,  that  are  not  the  subject  of  a 
patent?  In  Coming  v.  Burden,  15  How.  252,  14  L.  Ed.  683,  Mr. 
Justice  Grier,  in  stating  the  distinction  between  a  process  and  a  ma- 
chine said: 

"The  term  'macblne'  Includes  every  mechanical  device  or  combination  of 
mechanical  powers  and  devices  to  perform  some  function  and  produce  a  cer- 
tain effect  or  result.  But  where  the  result  or  effect  Is  produced  by  chemical 
action,  by  the  operation  or  application  of  some  element  or  power  of  nature,  of 
one  substance  to  another,  such  modes,  methods,  or  operations  are  called 
processes.  A  new  pirocess  is  usually  the  result  of  a  discovery,  a  machine, 
of  invention.  •  ♦  ♦  But  the  term  'process*  is  often  used  in  a  more  vague 
sense  in  which  it  cannot  be  the  subject  of  a  patent  Thus  we  say  that  a  board 
Is  undergoing  the  process  of  being  planed,  grain  of  being  ground,  iron  of  be- 
ing hammered  or  rolled.  Here  the  term  is  used  subjectively  or  passively  as 
applied  to  the  material  operated  on,  and  not  to  the  method  or  mode  of  produ- 
cing that  operation,  which  is  by  mechanical  means,  or  the  use  of  a  machine, 
as  distinguished  from  a  process.  In  this  use  of  the  term  it  represents  the 
function  of  a  machine,  or  the  effect*  produced  by  it  on  the  material  subjected 
to  the  action  of  the  machine.  But  it  is  well  settled  that  a  man  cannot  have 
a  patent  for  the  function  or  abstract  effect  of  a  machine,  but  only  for  the 
machine  which  produces  it'* 

In  LeRoy  v.  Tatham,  14  How.  156,  14  L.  Ed.  367,  the  claim  of  the 
patent  involved  was  as  follows : 

"What  we  daim  as  our  invention  Is  the  combination  of  the  following  parts, 
to  wit,  the  core  and  bridge  or  guide  piece,  the  camber,  and  the  die,  when  used 
to  form  pipes  of  metal  under  heat  and  pressure  In  the  manner  set  forth,  or 
In  any  other  manner  substantially  the  same." 

The  Circuit  Court  charged  that  this  patent  was  not  one  for  the 
combination  of  the  different  parts  of  the  machinery  described;  but 
was  one  for  bringing  a  newly  discovered  principle  into  practical  appli- 
cation, by  which  a  useful  article  of  manufacture  is  produced,  and 
wrought  pipe  made  as  distinguished  from  cast  pipe.  Held,  that  this 
was  a  wrong  construction  of  the  patent,  as  it  was  for  the  combination 
of  machinery  only;  and  whether  or  not  the  alleged  newly  developed 
property  of  lead  used  in  the  formation  of  pipes  might  have  been  pat- 
ented if  claimed  as  described,  without  the  intervention  of  machinery, 
was  not  in  the  case.    In  the  course  of  the  opinion  it  is  said : 

"The  word  'principle'  Is  used  by  elementary  writers  on 'patent  subjects, 
and  sometimes  in  adjudications  of  courts,  with  such  a  want  of  precision  in 
Its  application  as  to  mislead.  It  is  admitted  that  a  principle  Is  not  patentable. 
A  principle,  in  the  abstract  is  a  fundamental  truth;  an  original  cause; 
a  motive ;  these  cannot  be  patented,  as  no  one  can  claim  in  either  of  them  an 
exclusive  right.  Nor  can  an  exclusive  right  exist  to  a  new  power,  should  one 
be  discovered  in  addition  to  those  already  known.  Through  the  agency  of 
machinery  a  new  steam  power  may  be  said  to  have  been  generated.  But  no 
one  can  appropriate  this  power  exclusively  to  himself,  under  the  patent  laws. 
The  same  may  be  said  of  electricity,  and  of  any  other  power  in  nature,  which 
is  alike  open  to  all,  and  may  be  applied  to  useful  purposes  by  the  use  of  ma- 
chinery. In  all  such  cases,  the  processes  used  to  extract,  modify  and  oon> 
centrate  the  natural  agencies  constitute  the  Invention.  The  elements  of  the 
power  exist;  the  invention  is  not  in  discovering  them,  but  in  applying  them 
to  useful  objects.     Whether  the  machinery  used  be  novel,  or  consist  of  a 
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new  combination  of  parts  known,  the  right  of  the  inventor  la  secured  against 
all  who  use  the  same  mechanical  power,  or  one  that  shall  be  substantially 
the  same.  A  patent  is  not  good  for  an  effect,  or  the  result  of  a  certain  pro- 
cess, as  that  would  prohibit  all  other  persons  from  making  the  same  thing 
by  auy  means  whatsoever.** 

Burr  V.  Duryee,  1  Wall.  631,  17  L.  Ed.  650,  660,  661,  was  a  suit 
for  an  alleged  infringement  of  the  original  and  reissued  letters  patent 
for  an  improvement  in  machinery  for  making  hat  bodies.  The  orig- 
inal patent  was  held  valid,  but  not  to  have  been  infringed  by  defend- 
ant's. The  specification  of  the  reissued  patent  describes  the  machine 
much  as.  it  was  described  in  the  original,  and  continues,  ''The  said 
mode  of  operation  invented  *  *  *  is  embodied  in  the  following 
description" ;  and  the  claim  is  modified  to  conform  to  the  description. 
Pages  567-576  of  1  Wall.  (17  L.  Ed.  650,  660,  661).  The  reissued 
letters  patent  was  held  void.  In  the  course  of  the  opinion  Mr.  Justice 
Grier,  at  page  570  of  1  Wall.  (17  L.  Ed.  650,  660,  661),  says: 

"The  law  requires  that  the  specification  should  set  forth  the  principle  and 
the  several  modes  in  which  the  patentee,  has  contemplated  the  application 
of  that  principle,  or  character,  by  which  it  may  be  distinguished  from  other 
inventions,  and  shall  particularly  point  out  the  part,  improvement,  or  com- 
bination which  he  claims  as  his  own  invention  or  discovery.  We  find  here 
no  authority  to  grant  a  patent  for  a  principle  or  mode  of  operation,  or  an 
Idea,  or  any  other  abstraction.  A  machine  is  a  concrete  thing  consisting  of 
parts,  or  of  certain  devices  and  combination  of  devices.  The  principle  of  a 
machine  is  properly  defined  to  be  its  mode  of  operation,  or  that  peculiar 
combination  of  devices  which  distinguish  it  from  other  machines.  A  machine 
is  not  a  principle  or  an  idea.  The  use  of  ill-defined  abstract  phraseology  Is 
the  frequent  source  of  error.  ♦  ♦  ♦  Because  the  law  requires  a  patentee 
to  explain  the  mode  of  operation  of  his  peculiar  machine,  which  distinguishes 
It  from  others.  It  does  not  authorize  a  patent  for  a  'mode  of  operation* 
as  exhibited  in  a  machine.  *  *  *  The  specification  of  this  reissued  pat- 
ent, instead  of  describing,  first,  the  machine  and  the  several  devices,  which 
exhibit  its  peculiar  mode  of  operation  In  order  to  produce  the  desired  eflEect, 
and  stating  what  the  patentee  claims  as  his  peculiar  invention,  commences 
by  describing  'a  mode  of  operation'  as  the  thing  Intended  to  be  patented,  and 
uses  these  words,  *The  said  mode  of  operation,  •  •  ♦  is  embodied  in  the 
following  description  of  the  mode  of  application.'  The  claim  Is  for  the  mode 
of  operation,  substantially  as  herein  described.  We  have  no  leisure  for  a 
further  development  of  this  novel  form  of  patent,  or  how,  by  the  use  of  gen- 
eral and  abstract  terms,  the  specification  is  made  so  elastic  that  it  may  be 
construed  to  claim  only  the  machine,  or  so  expanded  as  to  include  all  previous 
or  future  Inventions  for  the  same  purpose.  ♦  •  •  In.  this  case  we  have  an 
attempt  to  convert  an  improved  machine  into  an  abstraction,  a  principle  or 
mode  of  operation,  or  a  still  more  vague  and  indefinite  entity  often  resorted 
to  in  argument — an  Idea." 

In  Westinghouse  v.  Boyden  Power  Brake  Co.,  170  U.  S.  637-567, 
18  Sup.  Ct.  707,  716  (42  L.  Ed.  1136),  Mr.  Justice  Brown,  after  re- 
viewing the  prior  decisions,  said : 

**Where  the  process  is  simply  the  function  or  operative  effect  of  a  machine, 
the  cases  are  conclusive  against  its  patentability;  but  where  it  Is  one  which, 
though  ^ordinarily  and  most  successfully  performed  by  machinery,  may  also 
be  performed  by  simple  manipulation,  such,  for  instance,  as  the  folding  of 
pnpor  in  a  peculiar  way  for  the  manufacture  of  paper  bags,  or  a  new  method 
of  weaving  a  hammock,  there  are  cases  to  the  effect  that  such  a  process  Is 
patentable.  •  •  •  But  this  case  does  not  call  for  an  expression  of  our 
opinion  upon  this  point,  nor  even  upon  the  question  of  whether  the  functUMi 
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of  admittinfir  air  directly  from  the  train-pipe  to  the  brake-cylinder  be  not  pat- 
entable (as  held  by  the  Court  of  Appeals),  since  there  is  no  claim  made  for  this 
In  this  patent  and  the  whole  theory  of  the  speciflcation  and  claims  is  based 
upon  the  novelty  of  the  mechanism." 

It  is  then  held  that  the  claim  is  not  infringed  by  defendant's  patent. 
In  National  Hollow  B.  B.  Co.  v.  Interchangeable  B.  B.  Co.,  106  Fed. 
693-708,  45  C.  C.  A.  644,  the  specifications  upon  which  claims  1,  2, 
and  7,  of  the  second  Hiens  patent  there  involved  rest,  describe  the 
means  of  producing  the  so-called  camber,  or  the  compression  mem- 
ber of  the  brake  beam,  as  "the  turning  of  the  nuts  upon  the  ends  of 
the  tension  rod,  or  member  of  the  beam,  thereby  causing  the  com- 
pression member  to  arch  or  curve,  and  thus  produce  the  desired  ad- 
justable elasticity  or  resilience  in  the  beam."  In  speaking  of  this  the 
court  at  page  708  of  106  Fed.,  page  569  of  46  C.  C.  A.,  says: 

•The  camber  or  resilience  in  the  beam  is  one  of  the  products  or  functions 
of  the  air  brake  beam  of  the  first  patent ;  not,  indeed,  the  ultimate  function 
which  that  beam  was  created  to  perform — the  function  of  stopping  cars — ^but 
nerertheless  a  function  of  that  device,  because  It  may  be  produced  by  the  use 
of  that  combination  by  simply  turning  the  nuts  upon  the  ends  of  its  tension 
rods.  Now,  the  function  or  reFtult  of  the  operation  of  a  machine  or  combi- 
nation is  not  patentable,  and,  therefore  the  camber  in  the  beam  (its  spring  or 
resilience)  could  not  be  monopolized  by  means  of  a  patent.  The  means — the 
mechanical  device — by  which  that  camber  was  produced,  and  that  alone, 
was  capable  of  protection  by  such  a  franchise." 

There,  the  attempt  was  to  monopolize  the  function  or  operation  of 
a  device  acting  upon,  or  within,  itself,  and  not  a  device  or  machine 
designed  to  act  upon  something  external  to  itself.  Other  cases  are 
to  the  same  effect;  and  the  rule  deducible  from  the  authorities  is  that, 
while  the  principle  of  a  machine  or  device  and  the  mode  of  its  opera- 
tion are  required  to  be  set  forth  in  the  specifications,  these  are  not 
the  subject  of  a  patent,  but  only  the  machine  or  device  itself  may  be 
patented.  True,  in  some  of  them  it  is  said  that  the  result  of  the  opera- 
tions of  a  machine  is  not  the  subject-matter  of  a  patent ;  but  the  word 
"result"  is  obviously  so  used  to  express  the  thought  that  the  effect  or 
result  of  the  operations  of  a  machine  may  not  be  exclusively  appro- 
priated to  prevent  others  from  accomplishing  the  same  results  by  sub- 
stantially diflferent  means.  Le  Roy  v.  Tatham,  14  How.  156-174, 
14  L.  Ed.  367;  O'Reilly  v.  Morse,  15  How.  62-119,  14  L.  Ed.  601; 
Mitchell  v.  Tilghman,  19  Wall.  392,  22  L.  Ed.  125;  Robinson  on 
Patents,  §  147.  To  say  broadly  that  the  effect  or  result  of  the  Opera- 
tions of  a  machine  may  not  be  patented  is  at  least  inaccurate,  for  if 
the  result  of  such  operations  upon  some  object,  apart  from  the  machine 
itself,  is  to  produce  a  new  and  useful  article  of  manufacture  not  be- 
fore known,  that  product  may  be  the  subject  of  a  patent  apart  from 
the  machine  which  produces  it  The  most  usual  signification  of  the 
word  ''function"  is  "Uie  fulfillment  or  discharge  of  a  set  duty  or  re- 
quirement; exercise  of  a  faculty;  that  power  of  acting  in  a  specific 
way  which  appertains  to  a  thing  by  virtue  of  its  special  constitution." 
Century  Dictionary.  An  exact  definition  of  the  phrase  "functions  of 
a  machine,",  that  will  apply  in  all  cases  arising  under  the  patent  law, 
may  not  be  readily  formulated;  nor  is  it  advisable  that  it  ^ould  be 
160  F.— 8 
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attempted,  for  it  is  impossible  to  foresee  the  combinations  of  elements 
that  may  be  made  to  produce  new  results.  Westinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537-557,  18  Sup.  Ct.  707,  42  L.  Ed. 
1136.  But  for  the  present  purposes  it  may  be  said  to  be  that  power, 
or  property  of  the  machine,  of  acting  in  the  specific  manner  designed 
or  intended  by  its  construction;  in  other  words,  that  which  the  ma- 
chine is  designed  to  do,  as  distinguished  from  the  machine  itself,  and 
from  the  product  of  its  action  upon  something  external  to  itself. 

Are  these  several  claims  of  this  patent  in  question,  for  the  "func- 
tions of  a  machine,"  as  so  understood,  or  are  they  for  a  machine  that 
is  endowed  with  certain  functions?  This  is  to  be  determined  from 
the  language  of  the  several  claims,  considered  in  connection  with  the 
specifications  and  drawing  which  are  a  part  thereof.  The  specifications 
are  as  follows : 

"Be  it  known  that  I,  Albert  J.  Bates,  •  •  •  have  Invented  certain  new 
and  useful  improvements  In  wire-fence  machines,  of  which  the  following  is  a 
full,  clear,  and  exact  description  such  as  will  enable  others  skilled  in  the  art 
to  which  it  appertains  to  make  and  use  the  same: 

"The  invention  relates  to  the  manufacture  of  woven-wire  fences;  and  the 
general  object  in  view  is  to  make  by  machinery,  at  one  operation,  in  contin- 
uous lengths,  a  complete  fencing  or  fence  fabric,  consisting  of  a  plurality  of 
longitudinal  strand-wires  having  transverse  stay-wires  or  braces  spanning 
the  spaces  between  the  strand-wires,  and  secured  thereto,  so  as  to  connect 
them  together,  and  strengthen  and  support  them. 

"This  style  of  fencing  is  not  new,  and  It  has  already  been  proposed  to  make 
the  same  by  machinery  at  one  continuous  operation,  but  In  doing  so  the  trans- 
verse stay-wires  corresponding  to  the  spaces  between  the  strand-wires  have 
been  divided  into  sets  or  groups,  the  individual  wires  of  which  correspond 
only  to  alternate  spaces  between  the  strand-wires,  and  these  sets  or  groups 
have  been  fed  in  and  secured  to  the  strand-wires  alternately,  so  that  in  the 
completed  fencing  the  stay-wires  are  not  continuous  across  the  fabric,  but  are 
so  located  and  arranged  that  at  any  given  point  of  the  fencing  only  alternate 
spaces  between  the  strand-wires  are  crossed,  the  other  spaces  not  l)eing  crossed 
by  tlie  stay-wires,  and  the  longitudinal  wires  not  being  connected  at  all  at 
that  point. 

"It  is  the  particular  object  of  the  present  invention  to  provide  a  machine 
that  will  make  this  kind  of  fencing  so  that  in  the  completed  fabiic  all  the 
longitudinal  wires  or  as  many  as  may  be  desired  will  be  connected  together 
by  transverse  stay-wires  that  are  practically  continuous  and  in  line  with 
one  another,  and  this  I  accomplish  by  feeding  all  the  stay-wires  in  simul- 
taneously and  in  line  with  one  another  crosswise  of  the  strand- wires,  and 
securing  them  to  the  strand-wires  and  to  one  another,  thereby  producing  a 
fencing  of  superior  strength,  rigidity,  and  effectiveness  and  of  a  greatly 
improved  appearance;  and  the  invention  consists  in  a  machine  organized 
and  hying  its  elements  combined  as  hereinafter  claimed  and  as  contained  in 
the  ailTchine  herein  illustrated  and  described  as  the  best  embodiment  of  the 
invention  at  this  time  known  to  me.*' 

Accompanying  the  specifications  and  forming  a  part  thereof  are 
24  drawings  representing  different  parts  of  the  machine.  These  parts, 
and  their  combinations  with  each  other  to  form  the  completed  ma- 
chine, the  manner  in  which  they  are  designed  to  act  together  and  upon 
the  wire  fed  into  the  machine  to  produce  a  completed  fence  fabric 
are  described  with  much  detail,  and  illustrated  by  appropriate  ref- 
erences to  the  different  drawings.  After  so  describing  the  several 
parts,  the  construction  of  the  machine,  and  the  manner  of  its  operation, 
the  specifications  continue : 
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"In  the  following  claims  I  do  not  wish  to  be  understood  as  limiting  myself 
as  to  the  details  of  construction  of  the  individual  elements  going  to  make  up 
the  several  parts  or  combinations  of  the  machine  herein  illustrated  and  de- 
scribed, as  I  regard  the  invention  as  of  a  character  to  admit  of  variations 
of  these  details  within  considerable  limits  without  departing  from  its  spirit  or 
scope.  For  example,  the  details  of  the  coilers,  the  cutters,  the  feeding  and 
take-up  mechanisms,  and  other  parts  may  be  differently  constructed  so  long 
as  the  organization,  relative  arrangement,  and  combinations  are  preserved, 
and  the  framing  of  the  machine,  the  gearing,  etc.,  are  features  that  admit  of 
a  wide  range  of  modification  within  the  skill  of  the  designer  and  machine- 
constructor.  Having  thus  described  the  invention,  what  I  claim,  and  desire 
to  secure,  Is: 

"1.  In  a  vrlre-fence  machine,  the  combination  of  mechanism  for  Inter- 
mittently feeding  a  plurality  of  longitudinal  strnnd-wires,  mechanism  for  in- 
termittently feeding  a  plurality  of  stay-wires  simultaneously  and  transversely 
of  the  strand-wires,  mechanism  for  cutting  off  suitable  length  of  the  stay- 
wires  to  span  the  space  between  the  strand-wires  and  mechanism  for  simul- 
taneously coiling  the  adjacent  ends  of  the  lengths  of  the  stay-wires  around 
ttie  strand-wirea"  * 

The  other  claims  vary  somewhat  in  their  phraseology;  and  some 
are  repetitions  to  some  extent  of  others;  but  each  is  for  a  combina- 
tion "in  a  wire-fence  machine"  of  mechanisms  designed  to  act  together 
and  upon  wire  fed  into  the  machine  so  as  to  guide  it  through  the  same 
and  to  different  parts  thereof,  cutting,  intercoiling,  and  transforming 
it  into  a  completed  fence  fabric  ^  it  passes  through  and  emerges  from 
the  machine.  A  patent  is  a  contract  between  the  government  and  the 
patentee,  whereby  the  latter  is  granted  the  exclusive  right  to  make, 
use,  and  vend  his  invention  for  a  specified  time,  after  which,  such  right 
is  to  inure  to  the  benefit  of  the  public.  Seymour  v.  Osborne,  11  Wall, 
516-633,  20  L.  Ed.  33.  And  the  rule  for  the  construction  of  contracts 
generally  control  in  its  interpretation,  and  when  its  terms  are  plain, 
and  the  intention  of  the  parties  clearly  manifest  therefrom  they  must 
prevail.  If  its  expressions  are  ambiguous,  or  its  validity  or  any  claim 
thereof  is  doubtful,  that  construction  will  be  given  to  it  which  will 
uphold,  rather  than  that  which  will  strike  down  and  destroy,  the  pat- 
ent. National  Hollow  B.  B.  Co.  v.  Interchangeable  B.  B.  Co.,  106 
Fed.  693-701,  45  C.  C.  A.  644;  Jewell  Filter  Co.  v.  Jackson,  140  Fed. 
340-343,  72  C.  C.  A.  304. 

The  specifications  are  a  part  of  the  patent  (Rev.  St.  §  4884);  and 
the  claims  will  be  considered  in  connection  with  such  parts  of  the  spec- 
ifications as  are  applicable  thereto  in  determining  their  meaning. 
With  these  principles  in  mind,  what  is  the  meaning  of  these  several 
claims  ?    The  patentee  says : 

''Having  thns  described  the  invention,  what  I  claim  and  desire  to  secure  is: 
In  a  wire-fence  machine,  the  combination  of  (1)  mechanism  for  intermittently 
feeding  a  plurality  of  strand-wires ;  (2)  mechanism  for  Intermittently  feed- 
ing a  plurality  of  stay-wires  simultaneously  and  transversely  of  the  strand- 
wires;  (3)  mechanism  for  cutting  off  suitable  lengths  of  the  stay-wires  to- 
span  the  spaces  between  the  strand-wires;  and  <4)  mechanism  for  simultan- 
eously coiling  the  adjacent  ends  of  the  lengths  of  the  stay-wires  around  the 
strand-wires." 

The  others  are  in  substantially  the  same  form.  Standing  alone  the 
claims  are  plainly  for  a  combination  of  four  groups  of  mechanisms 
into  a  "wire- fence  madiine,"  but  the  machine  itself,  and  its  principle 
and  mode  of  operation  are  not,  and  cannot  be»  accurately  described 
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without  the  aid  of  drawings  or  a  model;  and  an  attempt  to  do  so 
would  be  unavailing.  The  specifications,  however,  and  the  drawings 
which  are  a  part  thereof,  particularly  describe,  and  plainly  show,  a 
machine  the  principles  and  mode  of  operation  of  which,  and  the  sev- 
eral elements  composing  the  same,  are  exactly  described  and  clearly 
set  forth  with  much  detail;  and  the  plain  meaning  of  the  language 
of  the  several  claims  in  connection  with  the  specifications  applicable 
to  each  is  a  distinct  claim  for  a  machine,  that  when  built  and  operat- 
ed in  the  manner  described  and  pointed  out  will  produce  a  wire-fence 
fabric;  and  is  not  a  claim  for  a  "mode  of  operation,"  a  "principle," 
or  a  function  of  a  machine  or  any  part  thereof,  apart  from  the  ma- 
chine itself. 

Are  the  several  claims  so  broad  as  to  include  any  and  every  kind  of 
a  machine  for  making  a  woven  wire- fence  fabric,  such  as  is  described? 
This  question  has  been  carefully  considered,  and  it  must  suffice  to 
say  that  they  are  not.  The  specifications  clearly  describe  the  several 
component  parts,  and  their  combination  to  form  a  new  machine ;  and 
the  claims  are  only  for  the  combination  of  the  mechanisms,  or  their 
substantial  equivalents,  within  the  scope  of  the  organization  as  de- 
scribed, to  do  the  work  that  this  machme  is  designed  to  do.  It  will 
be  observed  that  none  of  the  claims  contain  the  words  "substantially 
as  described,"  or  words  of  similar  import;  and  it  is  urged  that  this 
omission,  in  connection  with  the  paragraph  immediately  preceding 
the  claims,  shows  the  intention  of  the  patentee  to  make  the  claims  so 
broad  as  to  include  all  other  means  of  making  a  woven  wire  fence. 
Many  authorities  are  cited  to  show  the  purpose  of  the  use  of  such 
words  in  the  claims.  They  are  doubtless  used  to  limit  the  claims  to 
substantially  the  descriptions  set  forth;  or,  if  the  description  should 
be  lacking  in  perspicuity,  they  may  permit  such  latitude  in  construc- 
tion as  will  conform  the  part  substantially  to  that  described.  If  neces- 
sary to  save  the  patent,  these  words  will  be  construed  into  the  claim. 
Hbbbs  v.  Beach,  180  U.  S.  383-400,  21  Sup.  Ct.  409,  45  L.  Ed.  586. 
But  it  is  said  that  this  will  not  be  done  when  it  appears  that  their 
omission  is  intentional,  and  for  the  express  purpose  of  making  the 
claim  so  broad  as  to  include  every  other  device  or  means  for  accomplish- 
ing the  same  result.  But  the  specifications  upon  which  these  several 
claims  rest  are  so  explicit  that  neither  the  use,  nor  the  omission,  of 
these  words  can  affect  the  meaning  of  these  claims.  The  conclusion, 
therefore,  is  that  the  first  ground  urged  against  the  validity  of  the 
claims  is  not  tenable. 

The  second  ground  is  that  the  devices  and  mechanisms  called  for 
in  each  claim  are  only  the  devices  and  mechanisms  of  the  old  barbed 
wire  fence  machines  in  plural  instead  of  singular  relation,  and  are 
mere  multiplication  of  such  devices  which  involve  no  invention,  but 
only  mechanical  knowledge  and  skill  in  arranging  such  mechanisms. 
Many  machines  for  barbing  wire  were  in  use  at  the  time  of  tlie  issu- 
ance of  the  Bates  patent,  and  the  patents  for  a  number  of  them  have 
been  offered  in  evidence  by  the  defendant.  All  of  them  are,  as  their 
names  indicate  and  their  construction  show,  machines  for  placing  barbs 
upon  fence  wire.  The  wire  so  barbed  is  a  single  strand,  or  two  strands 
twisted  together  ,as  one  in  the  form  of  a  cable,  and  the  barbs  are  coil- 
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•cd  around  the  strand,  or  intercoiled  with  it  when  it  consists  of  more 
than  one  wire,  to  hold  the  barbs  in  place.  In  most,  if  not  all  of  these 
machines,  the  main  strand  of  wire  is  fed  forward  from  a  spool  of 
wire  into,  and  is  drawn  through,  a  tube,  and  the  wire  for  the  barb  is 
fed  in  a  like  manner  through  a  tube  transversely  to  the  main  strand 
and  fastened  to  or  coiled  around  the  main  wire  in  different  ways,  then 
cut  and  pointed,  to  form  the  barb,  and  thus  make  a  completed  strand 
of  barbed  wire.  Cuts  of  such  wires  and  the  manner  of  making  them 
are  shown  and  described  in  the  cases  of  the  Barbed  Wire  Patent,  143 
U.  S.  276,  12  Sup.  Ct.  443,  36  L.  Ed.  154.  Many  and  perhaps  all  of 
the  devices  and  mechanisms  used  for  making  the  barbed  wire  may 
be  used  in  making  the  woven  wire,  or  meshed  wire  fence  fabric,  shown 
in  the  patents  of  Bates  and  of  the  defendant  in  this  suit.  As  eviden* 
cing  the  presence  in  the  barbing  wire  machines  of  the  sets  of  mechan- 
isms which  the  Bates  patent  calls  for,  defendant  refers  to  the  Putman 
reissued  patent,  No.  9,486,  of  November  30,  1880,  and  the  Baker  pat- 
ent. No.  249,735  of  November  22,  1881,  as  sufficiently  illustrating  the 
general  features  of  the  mechanisms  in  use  in  the  barbing-wire  ma- 
chines, and  quotes  from  the  Putman  patent  the  first  and  second  claims 
thereof.    The  second  embraces  both,  and  is  as  follows : 

"2.  In  a  machine  for  making  barb  fence  wire  by  a  continuous  operation, 
the  combination,  with  mechanism  constructed  and  arranged  to  automatically 
feed  forward  the  main  wire  at  stated  intervals,  and  mechanism  constructed 
and  arranged  to  automatically  feed  forward  the  cross  or  barb-wire  across 
the  main  wire  at  stated  intervals,  of  mechanism  for  coiling  the  barb-wire 
about  the  main  wire,  and  mechanism  for  catting  off  the  barb-wli%,  and  for 
fastening  the  coil  barb-wire  to  the  main  wire,  in  connection  with  guides  for 
the  wire  substantially  as  described.'' 

It  is  true  that  this  calls  for  groups  of  mechanisms  for  automat- 
ically feeding  the  main  and  cross  wires,  and  for  guiding,  coiling,  and 
cutting  the  same  as  the  claims  of  the  Bates  patent  do;  but  it  by  no 
means  follows  that  the  combinations  are  the  same.  If  this  proves  any- 
thing, it  is  only  that  such  mechanisms  were  old  and  well  known  at 
the  time  of  these  earlier  patents,  and  that  their  combinations  into  the 
various  barbing  wire  machines  were  patentable  inventions.  Bates 
does  not  claim  to  have  invented  originally,  any  of  these  mechanisms, 
and  claims  only  to  have  arranged  and  invented  a  new  combination  of 
them  different  from  any  before  known  for  making  a  product  entire- 
ly different  from  that  which  they  made,  or  could  make,  viz.,  a  com- 
pleted wire-fence  fabric;  just  as  Putman  and  Baker  and  others  com- 
bined them  into  machines  for  barbing  separate  strands  of  wire.  It 
requires  no  citation  of  authorities  to  show  that  a  new  combination  of 
old  elements  or  devices,  whereby  a  new  and  useful  product  is  produced, 
or  an  old  product  is  attained  in  a  more  efficient  and  economical  way, 
may  be  as  securely  protected  by  patent  as  a  new  machine  or  other 
device,  or  a  new  composition  of  matter.  Seymour  v.  Osborne,  11 
Wall.  516-542,  543,  20  L.  Ed.  33 ;  Hailes  v.  Van  Wormer,  20  Wall. 
353,  22  L.  Ed.  241;  National  Hollow  B.  B.  Co.  v.  Interchangeable 
B.  B.  Co.,  106  Fed.  693-707,  45  C.  C.  A.  544.  The  distinction  be- 
tween a  fence  wire  and  a  wire  fence  is  as  broad  as  the  distinction  be- 
tween a  fence  board  and  a  completed  board  fence;  and  a  machine  for 
.placing  the  barbs  upon  a  wire  may  be  as  different  from  one  for  mak- 
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ing  a  completed  wire-fence  fabric,  as  the  strand  of  wire  is  different 
from  the  completed  wire  fence,  or  the  board  is  different  from  the  com- 
pleted board  fence,  or,  in  fact,  from  any  structure  into  which  the  wire 
or  the  timber  may  be  erected.  A  comparison  of  the  specifications  of 
the  Putman  and  other  barbing  wire  machine  patents  with  those  of  the 
Bates  patent  shows  that  the  combinations  of  the  old  mechanisms  into 
the  barbing  wire  machines  are  as  different  from  those  of  the  Bates 
machine  as  a  single  strand  of  barbed  wire,  of  whatever  kind,  is  dif- 
ferent from  the  woven-wire,  or  meshed  wire,  fence  fabric  that  Bates 
describes,  and  which  his  machine  is  designed  to,  and  does,  produce. 
In  none  of  the  barbing  wire  machines  is  a  combination  of  mechanisms 
shown  for  the  purpose  for  which  Bates  combined  them,  nor  do  they, 
nor  can  they,  perform  the  same  functions  that  the  Bates  combina- 
tion performs.  It  is  true  that  they  feed  the  strand-wires  forward, 
and  the  wire  for  the  barbs  across  the  main  wire  and  coil  it  around 
or  intercoil  it  with  the  main  wire;  but  there  is  no  combination  of 
mechanism  for  feeding  the  barb  wire  across  an  intervening  space  be- 
tween several  strand-wires  distant  from  each  other,  and  binding  and 
sustaining  them  in  that  position,  unless  it  be  the  Ayers  and  Decker 
machine  of  1876,  not  patented,  which  will  be  referred  to  later.  For 
instance,  the  Root  patent.  No.  237,129,  of  February  21,  1881,  is  for 
an  improved  machine  for  winding  barbed  fence  wire,  and  relates  to 
a  new  method  of  applying  barbs  to  a  strand  composed  of  two  wires 
around  which  the  barb  is  wound.  The  strands  are  fed  through  two 
tubes  which  converge  to  form  a  single  strand  composed  of  two  wires 
side  by  side,  in  close  proximity;  and  the  barbs  are  wound  around 
one  and  then  around  both.  It  relates  simply  to  the  method  of  apply- 
ing the  barbs  and  is  differentiated  only  from  the  Ayers  &  Decker  pat- 
ent. No.  235,331,  of  December  14,  1880,  in  the  method  of  applying 
the  barb,  which  is  for  the  same  purpose,  and  interwinds  the  barb  with 
the  two  wires  twisted  to  form  a  cable  strand. 

It  is  undoubtedly  true  that  merely  bringing  together  old  elements 
found  in  older  machines  in  the  same,  or  a  kindred  art,  to  effect  the 
same  result  is  not  patentable  invention.  But  the  converse  is  equally 
true,  that  if  a  new  combination  or  organization  of  old  elements  is  such 
that  the  combination  produces  a  new  mode  of  operation,  and  a  new 
product  or  beneficial  result,  this  is  patentable  invention,  though  all  of 
the  constituents  of  the  new  combination  were  well  known  and  in  com- 
mon use  before  that  combination  was  made.  The  new  result,  however, 
must  be  the  product  of  the  joint  and  co-operating  action  of  all  of  the 
old  elements  as  combined  in  the  new  machine,  and  not  merely  the 
aggregate  of  different  results  each  the  separate  product  of  one  of  the 
constituent  elements.  Hailes  v.  Van  Wormer,  20  Wall.  353,  22  L. 
Ed.  241 ;  Pickering  v.  McCuUough,  104  U.  S.  310,  26  L.  Ed.  749. 

In  showing  the  existing  state  of  the  art  at  the  time  of  the  Bates 
patent,  defendant  produced  and  put  in  evidence  two  cuts,  and  a  model 
of  a  machine  used  in  1876,  1877,  and  1878  by  Ayers  &  Decker  of 
Bushnell,  111.,  for  barbing  wire.  That  such  a  machine  was  used  b> 
them  in  those  years,  and  until  they  were  restrained  from  using  it  at 
the  suit  of  Washburn,  Moen  &  Co.,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois  in  1878,  is  not  disputed.    The  cuts 
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above  referred  to  are  reproduced  from  exhibits  used  in  evidence  in 
that  suit,  and  the  model  is  one  prepared  by  the  defendant  for. use  upon 
this  hearing  from  the  testimony  in  this  case  relative  to  its  construction. 
The  cuts  and  model  show  the  method  of  barbing  a  single  wire ;  and, 
by  tlie  addition  of  like  devices,  show  the  method  of  barbing  two  and 
three  strands  at  a  distance  from,  and  parallel  to,  each  other.  In  the 
case  of  the  two  and  three  parallel  strands,  the  barb  or  cross-wires 
were  cut  the  requisite  length  by  hand  and  placed  across  the  inter- 
vening space  between  the  strand-wires,  and  were  then  wound  around 
the  strand-wires  to  sustain  them  in  their  relative  positions  and  the 
ends  of  the  cross  wires  turned  outwards  to  form  the  barbs.  There 
is  much  testimony  in  regard  to  this  machine,  and  especially  the  kind 
of  fence  made  with  it,  and  the  method  of  wrapping  the  cross  wires 
around  the  strand-wires.  That  a  three  strand  barbed  wire  fence  was 
made  is  not  doubted,  but  whether  the  cross  wires  were  laid  in  line 
with  each  other  across  the  strands  and  their  meeting  ends  intercoiled 
with  a  single  coiler  containing  two  lugs  or  fingers,  or  were  alternated  in 
zig-zag  or  staggered  form,  is  in  much  dispute.  Much  of  the  testimony 
upon  this  question  relates  to  matters  occurring  nearly  30  years  before 
the  witnesses  gave  their  testimony,  most  of  whom  had  but  little  inter- 
est in  the  matter  at  the  time,  and  would  not  be  likely  to  charge  their 
memories  therewith.  Without  reviewing  the  testimony  it  must  suffice 
to  say  that  it  is  of  that  character  which  fails,  to  convince  beyond  rea- 
sonable doubt  that  Ayers  &  Decker  made  a  three  strand  wire  fence 
with  the  cross  or  stay  wires  in  alignment.  The  Barbed  Wire  Patent, 
143  U.  S.  275-284,  12  Sup.  Ct  443,  36  L.  Ed.  154. 

In  June  1876,  Mr.  Decker,  of  the  firm  of  Ayers  &  Decker,  made  ap- 
plication for  a  patent  upon  his  mesh  fencing,  and  he  described  it  as 
one  in  which  the  stay-wires  were  arranged  in  zig-zag  or  staggered 
form  only.  This  is  persuasive  evidence  that  that  was  the  only  style 
of  fence  that  he  or  his  firm  then  manufactured.  But  if  it  were  con- 
ceded that  the  Ayers  &  Decker  machine  was  made  and  used  in  the 
manner  contended  by  the  defendant,  it  is  so  radically  different  from 
the  Bates  machine  that  the  conclusion  is  that  it  does  not  anticipate 
that  machine.  The  product  of  this  machine  was  simply  the  aggregate 
of  the  separate  products  of  each  of  the  elements  used  to  feed  forward 
the  separate  strand-wires  parallel  to  and  at  a  distance  from  each  other, 
when  the  cross  wires  were  then  laid  by  hand  across  the  strand-wires 
and  fastened  to  hold  them  in  position  and  form  the  barbs.  Old  ele- 
ments were  used  and  operated  separately  for  feeding  forward  the 
several  strand-wires,  and  the  cross  wires  were  then  placed  in  position 
by  hand  to  produce  the  two  and  three  strand-wire  fence,  while  Bates 
combined  the  old  elements  so  that  they  acted  jointly,  and  in  co-opera- 
tion with  each  other  to  feed  forward  the  three  strand  and  cross  wires 
simultaneously,  cut  and  coil  the  cross  wires  and  then  completed  the' 
fence  fabric.  It  would  serve  no  useful  purpose  to  refer  in  detail  to 
others  of  the  many  barbing  wire  machine  patents  offered  in  evidence 
by  the  defendant,  and  point  out  the  difference  between  each  and  the 
Bates  patent.  A  careful  examination  of  each  of  them  leads  to  the  con- 
clusion that  none  of  them  anticipates  the  Bates  patent,  and  that  none 
is  intended  to  perform  the  same  function,  or  does  or  could  in  fact  per- 
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form  the  same,  or  produce  the  same  product  that  the  Bates  machine  is 
designed  .to,  and  does  in  fact,  produce. 

The  third  ground  is  that  the  several  claims  arc  but  simple  changes 
in  the  prior  patents  of  square  mesh  fence  making  machines,  especially 
of  the  Edenborn  patent,  which  changes  involve  no  invention,  but  only 
mechanical  skill  in  view  of  the  old  barbing  wire  fence  machine.  This 
is  but  a  repetition  of  the  second  ground  modified  to  apply  to  the  pat- 
ents of  the  square  mesh  fence  machines,  especially  the  Edenbom  pat- 
ent, No.  658,787,  of  April  21,  1876.  In  argument,  the  patent  of  Page 
&  Lamb,  No.  414,844,  of  November  12,  1889,  and  of  Land,  No. 
455,406,  of  July  7,  1891,  are  referred  to  as  sufficiently  illustrating 
these  machines,  and  embodying  all  of  the  claims  of  the  Bates  patent  in- 
volved  in  this  suit,  combined  in  substantially  the  same  form.  The  fea- 
tures that  distinguish  the  first  two  patents  from  that  of  Bates  are 
that  in  both  of  them  the  desired  number  of  strand  or  longitudinal 
wires  are  fed  forward  a  predetermined  distance  and  stopped ;  a  single 
wire  is  then  fed  across  the  strand-wires  continuously,  and  wound 
around  each  while  they  are  at  rest  until  all  of  the  strands  are  wound ; 
the  cross  wire  is  then  cut,  and  the  completed  fabric  moved  forward 
the  requisite  distance  for  the  next  cross  wire,  and  the  operation  of 
winding  the  cross  wire  around  the  strand-wires  is  repeated.  Instead 
of  using  a  single  continuous  cross  wire  Bates  combined  mechanisms 
for  feeding  several  cross. wires  in  line  across  the  intervening  spaces  be- 
tween the  strand-wires,  simultaneously  with  the  feeding  of  the  strand- 
wires  and  for  cutting  the  cross  wires  of  sufficient  length  to  cover  such 
spans,  then  stopping  both  strand  and  cross  wires  while  the  coiling 
fingers  engage  and  coil  the  ends  of  the  cross  wires  around  the  strand- 
wires,  when  the  completed  fabric  is  then  fed  forward  and  the  opera- 
tion repeated.  It  is  obvious  that  this  requires  different  mechanisms, 
and  an  entirely  different  mode  of  operation  from  that  for  feeding  a 
single  continuous  wire  across  the  strand-wires  while  they  are  at  rest, 
and  winding  it  around  those  strands;  and  that  the  operation  of  the 
Bates  machine  is  much  more  rapid  than  that  of  the  others,  permits  of 
the  use  of  stronger  and  more  efficient  stay-wires,  and  winds  them  more 
securely  upon  the  strand-wires.  The  Edenborn  patent  also  feeds  for- 
ward the  several  strand-wires,  stops  them,  and  then  feeds  the  stay- 
wires  across  them  while  the  strand-wires  are  at  rest,  but  in  alternate, 
or  zig-zag  or  staggered  form,  and  not  in  a  continuous  line.  Edenbom 
himself  was  a  skilled  mechanic  of  large  experience  in  the  manufacture 
of  wire  fence  material,  and  applied  for  his  patent  only  a  short  time 
before  Bates  applied  for  the  patent  in  suit.  The  estimate  that  Eden- 
born placed  upon  his  own  patent  as  compared  with  that  of  Bates  is 
shown  by  the  payment  of  his  company  to  Bates  by  his  direction  of  the 
sum  of  $80,000  for  the  patent  in  suit,  and  that  of  the  fence  that  it  is 
designed  to  manufacture.  This  at  least,  is  persuasive  evidence  that 
Edenborn  did  not  then  regard  the  Bates  machine  patent  as  an  infringe- 
ment of  his,  or  that  it  was  simply  the  result  of  the  knowledge  and 
skill  of  the  mechanic  in  arranging  the  old  elements. 

It  requires  the  combination  and  joint  co-operation  of  devices  for 
feeding  forward  simultaneously  at  least  three  strand-wires  and  two 
stay-wires  transversely  to  them,  for  guiding  the  stay-wires  across  the 
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spaces  between  the  strand-wires,  and  for  cutting,  coiling,  and  inter- 
coiling  the  ends  of  the  stay-wires  around  the  strand-wires  to  complete 
the  Bates  machine  and  illustrate  its  principle  and  mode  of  operation. 
The  width  of  the  fence  fabric  it  is  desired  to  produce  may  then  be  in- 
creased to  any  desired  extent  by  adding  one  each  of  these  several  de- 
vices in  the  same  relation  to  each  other  as  in  the  original  combination, 
and  one  stay-wire  for  each  strand-wire  that  it  is  desired  to  add  to  the 
fence.  The  addition  of  such  other  devices  may  be  only  the  work  or 
skill  of  the  constructor  of  the  machine,  but  a  combination  of  devices 
for  feeding  simultaneously  the  strand  and  cross  wires,  guides  for  the 
stay-wires  across  the  spaces  between  the  strand-wires,  and  for  cutting 
the  stay-wires  and  coiling  and  intercoiling  them  around  the  strand- 
wires,  is  not  shown  in  any  of  the  prior  patents  or  machines  used 
for  barbing  wire  or  making  mesh  wire  fence.  That'  the  machine  is 
one  of  great  utility  and  went  into  immediate  use,  and  practically 
supplanted  all  prior  machines  for  making  mesh-wire  fencing,  cannot 
be  doubted  under  the  evidence  upon  that  question. 

Finally,  it  is  urged  that  defendant  does  not  infringe  the  complain- 
ant's patent  in  any  particular.  It  may  be  admitted  that  the  several 
claims  in  question  of  the  Bates  patent  must  be  limited  to  the  devices 
or  means  described  in  the  specifications,  or  to  their  substantial  equiva- 
lents. Lake  Shore  &  M.  S.  Ry.  Co.  v.  National  Car  Brake  Shoe  Co., 
110  U.  S.  229-237,  4  Sup.  Ct.  33,  28  L.  Ed.  129;  Westinghouse  v. 
Boyden  Power  Brake  Co.,  170  U.  S.  557,  18  Sup.  Ct.  707,  42  L.  Ed. 
1136;  National  Hollow  B.  B.  Co.  v.  Interchangeable  B.  B.  Co.,  106 
Fed.  693-710,  45  C.  C.  A.  544. 

The  term  "mechanical  equivalent,"  as  used  in  the  law  of  patents, 
means  that  each  of  the  ingredients  comprising  the  invention  covers 
every  other  ingredient  which,  in  the  same  arrangement  of  the  parts, 
will  perform  the  same  function,  if  that  was  well  known  as  a  proper 
substitute  for  the  one  described  in  the  specifications  at  the  time  of  the 
patent.  Imhaeuser  v.  Buerk,  101  U.  S.  647-656,  25  L.  Ed.  946 ;  Na- 
tional Hollow  B.  B.  Co.  V.  Interchangeable  B.  B.  Co.,  106  Fed.  6f>3- 
710,  45  C.  C.  A.  544.  The  defendant  in  his  first  patent,  No.  772,405, 
of  October  14,  1904,  describes  his  invention  as  one  that  "relates  to 
the  manufacture  of  wire  fence  in  which  the  main  longitudinal  strands 
of  wire  are  connected  at  regular  intervals  by  cross  wires,  or  the  'stay- 
wires,'  as  they  are  usually  called,"  and  says : 

•*♦  ♦  ♦  The  machine  Is  designed  to  manufacture  the  type  of  fence  partial- 
ly iHustrated  In  Fig.  8  in  which  the  longitudinal  strands  •  •  •  are  con- 
nected by  stay-wires  extending  from  strand  to  strand  and  closely  wound  about 
the  strands.  At  the  outer  strands  this  is  a  simple  coil,  but  at  the  intermediate 
strands  the  connection  is  in  the  form  of  a  peculiar  knot,  the  form  of  which 
is  due  to  the  fact  that,  prior  to  coiling,  the  stay-wires  are  fed  across  the  ends 
of  the  collers  both  on  the  same  side  of  the  strand-wires.  The  knot  so  formed 
takes  a  very  firm  grip  on  the  strand- wire  and.  Irrespective  of  the  crimp  tak- 
en in  it,  tends  to  hold  the  stays  securely  in  position.  Tlie  machine  is  arranged 
to  feed,  cut  off,  and  coll  simultaneously  as  many  stay-wires  as  there  are  spaces 
between  strand- wires  in  the  fence  to  be  made.  It  also  feeds  forward  the  fin- 
ished fence,  crimps  the  main  strands  at  each  stay-wire  intersection,  and  rolls 
the  completed  fence-web  on  a  reel." 

Reference  is  then  made  to  the  drawing  for  a  detailed  description  of 
the  machine.    The  fence  described  is  exactly  that  described  in  the  Bates 
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patent,  with  the  exception  of  the  knot  in  the  coil  of  the  stay -wires 
around  the  intermediate  strand-wires.  Having  thus  described  the  in- 
vention, the  claims  are : 

"1.  In  a  wire-fence  machine,  the  combination  of  mechanism  for  Inter- 
mittently feeding  a  plurality  of  longitudinal  strand-wires,  mechanism  for 
simultaneously  and  intermittently  feeding  a  plurality  of  stay-wires  trans- 
versely and  so  as  to  cross  each  other  In  pairs  both  lying  on  the  same  side  of 
the  strand-wires,  a  cut  off  for  the  several  stay-wires,  and  coilers  to  knot 
them  around  the  strand-wires." 

The  second  and  third  are  substantially  the  same,  and  the  others,  15 
in  number,  describe  the  mechanisms  or  devices  which  are  combined  to 
form  the  machine. 

For  convenience  of  comparison  the  first  claim  of  the  Bates  patent 
is  here  repeated: 

"1.  In  a  wire-fence  machine,  the  combination  of  mechanism  for  inter- 
mittently feeding  a  plurality  of  longitudinal  strand-wires,  mecbnnism  for 
intermittently  feeding  a  plurality  of  stay-wires  simultaneously  and  trans- 
versely of  the  strand-wires,  mechanism  for  cutting  off  suitable  lengths  of  the 
stay-wires  to  span  the  spaces  between  the  strand-wires,  and  mechanism  for 
simultaneously  coiling  the  adjacent  ends  of  the  lengths  of  the  stay-wires 
around  the  strand-wires." 

The  only  difference  between  these  claims  is,  that  in  the  defendant's 
machine  the  stay-wires  are  fed  in  upon  the  same  side  of  the  strand- 
wires,  and  the  coilers  are  to  knot  the  adjacent  ends  of  the  stay-wires 
around  the  intermediate  strand-wires,  while  in  the  Bates  machine  the 
stay-wires  are  fed  in  upon  opposite  sides  of  the  strand-wires,  and  there 
is  no  knot  in  the  coils.  True,  the  combinations  need  not  necessarily 
be  the  same ;  but  a  comparison  of  the  specification  and  of  the  models 
of  the  two  machines  exhibited  upon  the  hearing  show  beyond  any 
doubt  that  the  combinations  in  the  two  machines  are  the  same,  and. 
that  the  devices  for  feeding  the  strand  and  cross-wires  and  for  coiling 
the  ends  of  the  stay-wires  around  the  strand-wires  are  identical,  ex- 
cept that  which  forms  the  knot  mentioned  in  the  defendant's  claims,, 
and  that  only  one  of  the  stay-wires  is  fed  in  on  the  opposite  side  of 
one  of  the  outer  strands.  The  only  difference,  therefore,  in  the  de- 
vices of  the  two  machines  and  in  their  modes  of  operation  is  in  those 
for  cutting  the  stay-wires,  and  for  releasing  them  from  the  grooves 
into  which  they  are  guided  and  held  in  position  while  their  ends  are 
cut  and  coiled  or  knotted  around  the  strand-wires.  A  reference  ta 
the  drawings  and  models  of  the  two  machines  is  necessary  to  a  cor- 
rect understanding  of  these  devices. 

The  doctrine  of  mechanical  equivalents  applies  to  a  patent  for  a  com- 
bination of  old  elements  as  well  as  to  a  patent  for  any  other  invention ; 
but  whether  or  not  one  device  is  the  equivalent  of  another  is  usually 
a  question  of  fact,  which  it  is  sometimes  difficult  to  determine.  In  Gill. 
V.  Wells,  22  Wall.  1-29  (22  L.  Ed.  699),  it  is  said: 

"Questions  of  the  kind  usually  arise  in  comparing  the  machine  of  the  de- 
fendant in  a  suit  for  infringement  with  that  of  the  plaintiff,  and  the  rule  is 
that  if  the  defendant  omits  entirely  one  of  the  ingredients  of  the  plaintiff's 
c-ombination  without  substituting  any  other,  he  does  not  Infringe,  and  if  he 
substitutes  another  in  the  place  of  the  one  omitted  which  is  new  or  which  per- 
forms a  substantially  different  function,  or  even  if  It  is  old  but  was  not 
known  at  the  date  of  the  plaintiff's  patent  as  a  proper  substitute  for  the 
omitted  ingredient,  he  does  not  infringe.    By  an  equivalent  in  such  a  case  it 
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is  meant  that  the  Ingredient  suhstltuted  for  the  <me  withdrawn  performs  the 
same  function  as  the  other,  and  that  It  was  well  known  at  the  date  of  the 
patent  securing  the  Invention  as  a  proper  substitute  for  the  one  omitted  in  the 
patented  combination.  Hence  it  follows  that  a  party  who  merely  substitutes 
another  old  Ingredient  for  one  of  the  ingredients  of  a  patented  combination 
is  an  infringer  if  the  substitute  performs  the  same  function  as  the  Ingredient 
for  which  It  was  substituted,  and  was  well  Imown  at  the  date  of  the  patent 
as  a  proper  substitute  for  the  omitted  ingredient" 

It  will  be  observed  that  the  only  difference  between  the  cutting  de- 
vices of  the  Bates  and  defendant's  machine  is  that  in  the  Bates  ma- 
chine the  movable  cutter  bar  is  drawn  towards  the  stationary  bar  by 
the  two  eccentric  levers  at  each  end  thereof,  cutting  the  stay-wires  as 
the  blades  of  the  cutters  pass  each  other,  while  in  the  defendant's  ma- 
chine the  movable  bar  is  pivoted  at  one  end  to  a  cross-bar,  and  the 
other  end  is  drawn  towards  the  stationary  bar  by  means  of  a  lever  at 
that  end,  the  cutters  passing  closely  upon  the  sides  of  the  cut-off  plates 
cutting  the  stay-wires  after  they  have  passed  through  the  openings  in 
those  plates.  There  is  no  substantial  difference  in  the  method  of  oper- 
ating the  movable  cutter  bar  of  each  machine.  The  swinging  move- 
ment of  the  bar  pivoted  at  one  end,  by  the  lever  at  the  other  end,  is 
the  substantial  equivalent  of  the  movement  of  the  other  by  the  eccen- 
trics at  each  end,  and  each  performs  exactly  the  same  function,  viz., 
the  passing  of  the  cutter  blades  upon  the  movable  and  stationary  bars 
to  s^ver  the  stay-wires.  The  feeding  of  the  stay-wires  through  the 
cut-off  plates,  so  called,  in  defendant's  machine  is  identical  with  that 
of  the  Bates  machine,  in  which  the  stay-wires  are  fed  through  perfora- 
tions in  the  cutter  blades  upon  the  stationary  bar.  The  same  is  true 
of ^e  guides  in  each  machine  for  conducting  the  stay-wires  across  the 
spHes  between  the  strand-wires.  The  guiding  plates  of  defendant's 
machine  are  the  exact  equivalents  of  the  spring-hinged  plates  of  the 
Bates  machine,  the  only  difference  being  that  in  defendant's  machine 
there  is  but  one  groove  upon  the  inner  surface  of  one  of  the  plates, 
and  that  may  be  in  either,  or  there  may  be  a  groove  in  each  plate, 
while  in  the  Bates  machine  there  is  a  groove  in  each  of  the  plates,  or 
one  in  either  will  perform  the  same  function.  In  the  defendant's  ma- 
chine the  movable  plates  are  moved  to  and  from  the  stationary  plate 
by  means  of  a  lever  actuated  by  a  cam  and  springs,  while  in  the  Fates 
machine  a  spring-hinge  upon  the  plates  presses  the  movable  plate  up- 
on, and  holds  it  to,  the  stationary  plate.  No  element  of  the  Bates 
machine  therefore  is  omitted  from  that  of  the  defendant,  without  sub- 
stituting an  equivalent  therefor. 

There  is  one  difference,  however,  in  the  operations  of  these  devices 
in  the  two  machines  for  opening  the  guides.  In  the  Bates  machine 
the  movable  plates  open  and  close  on  their  hinges,  as  a  door  opens  and 
closes  upon  its  hinges,  by  the  pressure  of  the  stay-wires  upon  them  in 
the  forward  movement  of  the  fence  fabric  after  it  is  completed,  while 
in  defendant's  machine  the  movable  plates  are  moved  away  from 
the  stationary  plates  by  levers,  which  open  the  guides  and  release  the 
stay-wires  after  the  fence  fabric  has  been  completed.  The  move- 
ment of  the  fence  alone  does  not  perform  this  function  in  defendant's 
machine,  for  if  the  plates  were  not  opened  by  means  of  the  levers  the 
movement  of  the  fence  fabric  may  wreck  the  plates.  It  is  true  that 
this  movement  of  the  levers  is  actuated  by  the  tension  of  springs,  and 
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thus  the  plates  are  separated,  while  in  the  Bates  machine  the  direct 
action  of  the  springs  closes  or  brings  the  plates  together  to  form  the 
guides ;  while  in  the  defendant's  machine  it  separates  the  plates  and 
opens  the  guides  through  the  intermediary  of  the  levers.  Ir  was  well 
known,  however,  at  the  time  of  the  Bates  patent,  that  springs,  levers, 
and  weights  were  used  to  produce  pressure,  and  that  one  was  a  sub- 
stitute for  the  others  for  this  purpose.  Bates  utilized  the  pressure  of 
the  fence  fabric  in  its  movement  forward  to  separate  the  guide  plates 
and  release  the  stay-wires  from  their  confinement.  The  defendant  ap- 
plies the  pressure  produced  by  the  tension  of  the  springs  in  the  opera- 
tion of  the  machine  for  the  same  purpose,  and  in  substantially  the  same 
way,  and  by  substantially  the  same  means.  Morely  Machine  Co.  v. 
Lancaster,  129  U.  S.  263-289,  9  Sup.  Ct.  299,  32  L.  Ed.  715 ;  Hobbs 
V.  Beach,  180  U.  S.  383-399,  401,  21  Sup.  Ct.  409,  45  L.  Ed.  586; 
Machine  Co.  v.  Murphy,  97  U.  S.  120,  24  L.  Ed.  936.  In  the  last- 
named  case  it  is  said : 

"The  correct  rule  belDg  that,  In  determining  the  question  of  Infringement, 
the  court  or  Jury,  as  the  case  may  be,  are  not  to  Judge  about  similarities  or 
difTerences  by  the  names  of  things,  but  are  to  look  at  the  machines  or  their 
several  devices  or  elements  in  the  light  of  what  they  do,  or  what  office  or 
function  they  perform,  and  how  they  perfoim  it,  and  to  find  one  thing  i» 
substantially  the  same  as  another,  if  it  performs  substantially  the  same  func- 
tion in  substantially  the  same  way  to  obtain  the  same  result,  always  bearing 
in  mind  that  devices  in  a  patented  machine  are  different  in  the  sense  of  the 
patent  law  when  they  perform  different  functions  or  in  a  different  way,  or 
produce  a  substantially  different  result.  Nor  is  it  safe  to  give  much  heed  to 
the  fact  that  the  corresponding  device  in  two  machines  organized  to  ac- 
complish the  same  result  is  different  in  shape  or  form  the  one  from  the  other, 
as  it  is  necessary  in  every  investigation  to  look  at  the  mode  of  operation  or 
the.  way  the  device  works,  and  at  the  result,  as  well  as  at  the  means  by  4^ich 
the  result  is  attained." 

The  authorities  concur  in  holding  that  the  substitution  of  an  equiva- 
lent of  a  thing  in  the  sense  of  the  patent  law  is  the  same  as  the  thing 
itself;  so  that  if  two  devices  do  the  same  work  in  substantially  the 
same  way  and  accomplish  substantially  the  same  result,  they  are  the 
same  even  though  different  in  name,  form,  and  shape.  With  this  prin- 
ciple in  mind,  it  seems  clear  that  both  the  cutting  device  and  that  for 
opening  the  gfuides,  used  by  the  defendant,  are  the  substantial  equiva- 
lents of  those  of  the  Bates  machine  for  the  same  purpose.  The  knot- 
ting feature  of  defendant's  coiling  device  may  differentiate  it  to  that 
extent  from  the  Bates  device.  But  this  is  an  immaterial  difference 
only,  as  it  in  no  way  changes  the  functions  of  the  machine  as  a  whole, 
and  accomplishes  no  result  substantially  different  from  that  of  the 
Bates  machine.  Morley  v.  Lancaster ;  Hobbs  v.  Beach,  above.  If  de- 
fendant desires  to  use  that  feature  of  its  coiler  alone  it  may  do  so,  but 
it  cannot  escape  infringement  by  building  it  upon  the  Bates  coiler  with- 
out complainant's  consent  Cantrell  v.  Wallick,  117  U.  S.  689-694,  6 
Sup.  Ct.  970,  29  L.  Ed.  1017;  Hobbs  v.  Beach,  above. 

Defendant's  second  patent  is  for  a  machine  to  manufacture  a  wire 
fence,  the  longitudinal  strands  of  which  are  composed  of  two  or  more 
strands  twisted  in  the  form  of  a  cable  and  plain  cross  or  stay  wires 
connecting  them  at  regular  intervals.  It  is  not  claimed  by  the  defend- 
ant that  this  is  a  material  difference  from  the  first  machine,  and  upon 
the  argument  at  the  bar  it  was  distinctly  stated  by  its  counsel  that 
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nothing  was  claimed  for  this  feature  of  the  machine.  It  need  not 
therefore  be  considered. 

Other  reasons  are  urged  in  behalf  of  defendant  why  its  machine 
does  not  infringe  that  of  Bates,  hjit  they  seem  to  be  fully  answered  in 
National  B.  B.  Co.  v.  Interchangeable  B.  B.  Co.,  106  Fed.  693,  46  C. 
C.  A.  544.  The  conclusion,  therefore,  is  that  the  complainant  is  en- 
titled to  a  decree  as  prayed,  and  one  may  be  prepared  accordingly. 

It  is  so  ordered. 


AMBRICAN  STEEL  &  WIRE  CO.  OF  NEW  JERSEY  v.  DENNING  WIRE 

&  FENCE  CO. 

(Circuit  Court,  N.  D.  Iowa,  Cedar  Rapids  Division.    March  3,  1008.) 

No.  34. 

1.  Patents— Vauditt— Mode  of  Making  Patented  Article. 

The  validity  of  a  patent  for  a  product  or  structure  Is  not  affected  by 
the  process  or  means  by  which  it  is  made,  or  whether  It  is  made  by  hand 
or  by  machinery. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  88,  Patents,  |  170.] 

2.  Samf— Invention— Woven -Wire  Fencing. 

The  Bates  patent  No.  561,193  for  woven-wlre  fencing  having  parallel 
strand-wires  and  a  series  of  single  plain  stay -wires  connecting  the  strand- 
wires  together  by  being  coiled  at  theip  end  portions  around  the  strand- 
wires  and  Intercoiled  at  their  meeting  ends  and  in  one  form  having  the 
spaces  between  both  the  strand-wires  and  the  stay-wires  graduated 
so  as  to  form  graduated  meshes.  In  view  of  the  prior  art  is  void  for  lack 
of  invention. 

In  Equity.    On  final  hearing. 

Suit  for  an  alleged  infringement  of  claims  1  and  3  of  letters  pat- 
ent. No.  661,193,  issued  to  Albert  J.  Bates  June  2,  1896,  from  whom 
complainant  derives  title,  for  improvements  in  woven-wire  fence.  The 
application  was  filed  January  6,  1896.  The  defenses  are  (1)  that  the 
patent  is  lacking  in  patentable  novelty  and  involves  only  mechanical 
skill ;  (2)  that  it  is  anticipated  by  prior  patents  and  use  of  other  well- 
known  wire  fences;  and  (3)  noninfringement. 

Thos.  W.  Bakewell,  Paul  Bakewell,  Chas.  McVeagh,  and  Jas.  H. 
Preston,  for  complainant. 

Thos.  A.  Banning,  Banning  &  Banning,  and  Grimm,  Trewin  &  Mof- 
fit,  for  defendant. 

REED,  District  Judge.  The  claims  of  the  patent  alleged  to  have 
been  infringed  by  defendant  are : 

"1.  The  herein-describefl  woven-wlre  fencing  comprising  the  several  plain 
parallel  strand-wires  S,  and  the  plurality  of  single  plain  stay-wires  D,  arranged 
connecting  said  strand-wires  together  by  being  colled,  at  their  end  portions, 
about  said  strand-wires  and  intercoiled  at  their  meeting  ends,  substahtially 
as  set  forth." 

"3.  The  herein-described  woven-wlre  fencing,  comprising  the  series  of 
parallel  strand-wires  arranged  in  graduated  order,  and  the  plurality  of  single 
graduated  stay-wires  arranged  connecting  said  strand-wires  together  by  being 
coiled,  at  their  end  portions,  about  said  strand-wires,  and  Intercoiled  at  their 
meeting  ends ;  whereby  fencing  is  made  having  graduated  meshes  sulMitantial- 
]y  as  set  forth." 
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Those  of  defendant's  patent  are: 

"1.  A  woven-wlre  fence  fabric  comprising  running  wires  and  stay-wires, 
connecting  them  together,  the  said  stay-wires  having  their  meeting  ends  coiled 
together,  and  said  coiled  meeting  ends  of  said  stay-wires  being  coiled  around 
said  running  wires,  substantially  as  described. 

"2.  A  woven-wire  fence  fabric  comprising  running  wires  and  stay-wires 
connecting  them  together,  the  said  stay-wires  having  their  meeting  ends  first 
coiled  together  and  finally  coiled  around  the  running  wires,  substantially  as 
described." 

Others  of  the  defendant's  claims  are  substantially  the  same. 

The  issuance  of  the  patent  to  Bates  is  presumptive  evidence  of  its 
validity  and  of  the  novelty  of  the  invention.  To  overcome  this  the 
defendant  pleads  and  offers  in  evidence  16  prior  patents  beginning  with 
that  to  M.  P.  Coons,  No.  5,863,  October  17,  1848,  and  contends  that 
each  of  them  anticipates  the  Bates  patent.  The  validity  of  the  pat- 
ent itself  must  be  determined  apart,  and  separate,  from  the  mode  or 
means  by  which  the  fence  is  made.  If  the  fence  was  already  known, 
the  making  of  it  with  a  new  machine  more  rapidly,  or  cheaper,  and 
better  than  it  had  been  made  before  would  not  make  the  fence  new- 
If  it  was  new,  and  of  the  requisite  novelty  to  sustain  a  patent,  the 
fact  that  it  was  made  by  hand  would  not  invalidate  the  patent.  It  is 
therefore  of  no  importance  whether  the  article  is  made  by  hand  or 
by  machinery.  As  a  patentable  novelty  it  must  stand  upon  its  own 
merits.  The  Wood  Paper  Patent,  23  Wall.  566-^593,  23  L.  Ed.  31; 
Cochrane  v.  Badische,  111  U.  S.  293-311,  4  Sup.  Ct  456,  28  L.  Ed. 
433. 

The  third  claim  of  the  Bates  patent  is  different  from  the  first  only 
in  the  "graduated  order*'  of  the  strand  and  stay-wires;  that  is,  ar- 
ranged at  different  distances  from  each  other  whereby  fencing  is  made 
having  graduated  meshes,  substantially  as  set  forth.  Is  such  arrange- 
ment of  sufficient  novelty  to  sustain  a  patent?  If  it  is,  was  Bates  the 
first  to  design  such  an  arrangement  in  the  construction  of  wire  fences  ? 
In  the  construction  of  fences  to  restrain  animals  it  is  a  matter  of 
common  knowledge  that  those  to  restrain  full  grown  cattle  and  horses 
are  frequently  not  built  close  to  the  ground,  while  those  for  restrain- 
ing swine,  sheep,  or  smaller  animals  must  be  so  built ;  and  when  both 
large  and  small  animals  are  to  be  restrained  by  the  same  fence,  it  is 
built  to  the  ground,  with  the  lower  strands  and  cross  strands  near  to- 
gether, while  the  upper  strands  ar^  wider  apart.  Such  an  arrangement 
does  not  seem  to  call  for  the  exercise  of  the  inventive  faculty,  but  is 
one  that  would  suggest  itself  to  any  intelligent  person  who  was  about 
to  build  a  fence  for  such  purpose.  Merely  adjusting  the  distances 
between  the  posts  or  stays,  and  boards  of  a  lumber  fence  built  to  re- 
strain animals  of  different  kinds  and  sizes  surely  would  not  be  in- 
vention ;  and  the  fact  that  wire  instead  of  lumber  is  used  as  material 
for  a  part  of  the  fence  would  not  make  it  so.  But  if  it  can  be  said 
to  be  an  act  of  invention  to  arrange  the  strands  and  stays  of  a  wire 
fence  at  different  distances  from  each  other,  certainly  Bates  was  not 
the  first  to  design  or  construct  such  a  fence.  That  style  of  fence  is  as 
old  as  the  fences  that  are  built  of  such  material.  The  specifications  and 
claims  of  the  Coons  patent  of  1848  are  not  in  the  record,  but  a  cut  of 
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the  fence  covered  by  the  patent  is,  and  that  shows  the  horizontal  wires 
arranged  at  different  distances  from  each  other,  the  lower  strands 
extending  to  the  ground  and  close  together,  while  the  upper  strands 
are  farther  apart,  or  in  "graduated  order"  as  Bates  described  it. 
The  following  are  cuts  of  the  Coons  and  Bates  fences : 
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In  Wire's  patent  of  1870  the  specifications  recite  that  the  strand 
and  stay-wires  may  be  placed  at  suitable  distances  apart,  and  the  low- 
ermost wires  nearer  together  in  order  to  prevent  hogs  from  getting 
through  the  fence.  A  cut  of  the  fence  shows  it  constructed  in  that 
way. 

In  Garst's  patent  of  1894,  the  specifications  say: 

"Where  the  fence  wires  are  placed  wide  apart,  the  stays  may  be  made  In 
two  or  more  parts  having  interlocking  links  at  their  joints.  In  this  manner 
two  short  stays  are  used  for  the  wires  which  are  placed  near  together  and 
may  be  Joined  and  used  as  a  single  stay  for  wires  which  are  twice  the  dis- 
tance apart" 

A  cut  of  the  fence  shows  it  to  be  so  constructed. 

In  the  Hayes  patent,  applied  for  November  14,  1894,  the  cut  of  the 
fence  shows  the  horizontal  wires  closer  at  the  bottom  than  at  tlie  mid- 
dle or  upper  part  of  the  fence,  and  the  specifications  are : 

"The  said  horizontal  wires  may  be  arranged  in  any  number  desired,  or 
closely  together,  or  far  apart,  at  the  option  of  the  manufacturer,  according  to 
the  height  of  the  fence  desired.  •  ♦  •  The  vertical  stay-wires  consist  of 
suitable  lengths  of  wire  that  will  serve  to  connect  the  line-wires  vertically 
and  hold  the  same  rigidly  spaced  apart,  while  at  the  same  time,  •  •  • 
forming  the  panels  of  the  fencing  between  the  posts  to  which  the  line- wires 
are  secured." 

Types  of  fence  built,  prior  to  1896  under  the  Hollinger  patents  of 
1892  and  1894  are  in  evidence,  and  show  that  the  strand-wires  are 
arranged  in  "graduated  order"  varying  in  distance  of  three  inches 
and  upwards  from  each  other.  The  fact  that  wire  fences  were  so 
built  and  used  in  many  places  in  this  country  long  prior  to  the  Bates 
patent  is  not  a  matter  of  doubt  under  the  evidence.  Others  of  the 
patents  show  the  strand  and  stay-wires  arranged  at  different  distances 
from  each  other,  but  those  mentioned  are  sufficient  to  show  that  this 
style  of  wire  fence  was  constructed  many  years  before  Bates  designed 
his  fence.  In  none  of  the  patents  is  tiiie  "graduated  order"  of  the 
wires  claimed  ^  a  part  of  the  invention  or  patent;  but  if  it  be  inven- 
tion to  so  arrange  them,  the  specifications  of  these  prior  patents  par- 
ticularly describe  such  arrangement.  Whether  it  is  the  coiling  and  inter- 
coiling  of  the  stay-wires  around  the  strands,  or  a  fence  having  "gradu- 
ated meshes"  or  both,  that  is  claimed  by  Bates,  may  be  of  some  doubt, 
A  liberal  interpretation  of  the  claim'  would  be  that  it  is  for  both.  The  ' 
graduated  meshes,  however,  are  clearly  shown  in  prior  patents  and 
fences,  and  the  claim  for  that  feature  cannot  be  sustained.  This  claim 
of  the  patent,  therefore,  if  it  be  not  lacking  in  patentable  novelty, 
was  fully  described  and  clearly  illustrated  in  prior  patents,  and  was 
a  feature  of  many  fences  built  and  used  long  before  Bates  applied  for 
his  patent. 

The  patent  must  be  sustained,  therefore,  if  at  all,  upon  the  first 
claim.    The  distinguishing  feature  of  that  claim  is : 

"A  plurality  of  single  graduated  stay-wires  arranged  connecting  the  strand- 
wires  together  by  being  coiled  at  their  end  portions,  about  the  8trand-wire% 
and  intercoiled  at  their  meeting  ends." 
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It  is  contended  by  defendant  that  the  claim  does  not  require  that 
the  stay-wires  shall  be  in  line  across  the  strand-wires,  and  that  their 
arrangement  in  zig-zag  or  staggered  form  would  answer  the  require- 
ments of  the  claim.  This  contention  cannot  be  upheld.  The  language 
of  the  claim  and  of  the  specifications  must  be  given  its  ordinary  mean- 
ing or  significance,  and  when  the  claim  calls  for  the  "intercoiling  of 
the  meeting  ends  of  the  stay-wires,"  that,  of  necessity,  requires  them 
to  be  substantially  in  line  with  each  other.  Further  than  this  the  draw- 
ings, which  are  a  part  of  the  patent,  show  the  stay-wires  to  be  in  line 
and  at  right  angles  to  the  strand-wires.  Continuous  stay-wires  in 
line  across  the  fence,  or  of  sufficient  length  only  to  span  the  spaces 
between  the  horizontal  wires  extending  across  the  fence  in  line  with 
each  other  and  at  right  angles  with  the  horizontal  wires,  and  coiled 
around  the  strands  were  not  new  when  Bates  applied  for  his  patent. 
Such  stay-wires  so  arranged  and  coiled*  are  shown  in  the  patent  to 
Coons  in  1848;  to  Wire  in  1870;  to  Lindley  in  1888  and  1890;  to 
Fraley  in  1890;  to  Yates  in  1891;  to  Hollinger  in  1892;  to  Moore- 
land  in  1893;  to  Garst  and  to  Albright  in  1894;  to  French  in  1895; 
and  to  Hayes,  patent  applied  for  in  1894,  and  issued  in  May,  1896. 
Bates  is  conclusively  presumed  to  have  known  of  all  of  these  patents, 
and  of  the  style  of  wire  fence  described  therein,  when  he  designed  his 
fence.  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  485,  493, 
494,  20  Sup.  Ct.  708,  44  L.  Ed.  856.  He  therefore  invented  nothing 
new  in  arranging  the  vertical  or  stay- wires  in  line  with  each  other  to 
extend  across  the  horizontal  wires,  and  in  coiling  or  winding  them 
around  the  outer  strands  of  the  fence. 

The  question  remains,  is  the  intercoil  of  the  meeting  ends  of  the 
stay-wire  around  the  intermediate  strand-wires  sufficient  to  sustain 
a  patent?  How  the  intercoil  is  to  be  made  is  not  shown  by  Bates, 
save  by  the  drawings,  and  they  show  the  meeting  ends  alternating 
with  each  other  when  wound  around  the  strands.  The  winding  or 
intercoiling  of  the  meeting  ends  of  vertical  or  stay-wires  around  the 
horizofital  wires  is  shown  in  the  patents  to  Lindley,  and  to  Fraley 
in  1890;  to  Mooreland  in  1893;  to  Garst  and  to  Albright  in  1894; 
and  to  Hayes,  whose  patent  was  applied  for  in  1894.  In  some  of  these 
the  way  in  which  the  wind  or  intercoil  is  made  is  not  the  same  as  that 
in  the  Bates  fence.  But  in  two  of  them  at  least — Mooreland  and 
Albright — it  is  difficult,  if  not  impossible,  to  distinguish  between  their 
intercoils  and  that  of  Bates.  There  is  testimony  on  behalf  of  defend- 
ant that  Ayers  &  Decker  of  Bushnell,  111.,  made  at  that  place  as  early 
as  1876  or  1877  a  three  strand-wire  fence  with  two  stays  spanning 
the  spaces  between  the  strands,  coiled  around  the  outer  strands,  and 
intercoiled  around  the  intermediate  strands,  substantially  as  Bates 
coils  and  intercoils  his  stay-wires.  But  complainant's  testimony  con- 
tradicts this,  and  shows  that  the  stays  were  arranged  in  staggered  form 
only.  The  testimony  as  a  whole  does  not  show  beyond  reasonable 
doubt  that  a  fence  was  built  by  them  at  that  time  in  the  manner  claim- 
ed by  defendant.  The  Barbed  Wire  Patent,  143  U.  S.  275,  284,  12 
Sup.  Ct.  443,  36  L.  Ed.  154.  The  question  will  therefore  be  deter- 
mined upon  the  assumption  that  &uch  a  feoce  was  not  then  built 
leoF.— 0 
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The  following  cuts  show  the  Decker  fence  of  1877,  and  the  man- 
ner in  which  Mooreland,  Albright,  and  Bates  intercoil  the  meeting 
ends  of  the  stay-wires  around  the  strand-wires  in  their  respective 
fences : 

Decker'5  Patent  m77J^ 


tiOOHEUAUQlISrW. 


ALBR)aHT  (raffl        Bates  O^fe). 
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With  these  and  the  drawings  of  all  the  other  patents  before  him, 
did  Mr.  Bates  design  anything  new  when  he  intercoiled  the  adjacent 
or  meeting  ends  of  the  stay-lvires  around  the  horizontal  wires  of  his 
fence?  When  he  concluded  to  construct  a  fence  with  the  vertical  or 
stay-wires  in  line,  these  patents  plainly  indics^ted  to  him  how  that 
could  be  done.  By  cutting  the  cross  or  stay-wires  in  Mooreland's 
fence  at  the  places  indicated  by  Fig.  2,  in  the  cut,,  and  coiling  the 
outer  ends  around  the  strands,  the  exact  coil  and  intercoil  illustrated 
by  the  Bates  patent  are  shown.  By  loosening  the  coils  upon  the  Deck- 
er fence  of  1877,  and  moving  the  stay-wires  together,  retightening 
the  outer  coils,  and  intercoiling  their  meeting  ends  around  the  inter- 
mediate strands,  the  exact  method  .of  coiling  and  intercoiling  illus- 
trated in  the  Bates  patent  is  also  shown.  Would  the  doing  of  any  of 
these  acts  involve  the  exercise  of  the  inventive  faculty,  or  would  it  be 
an)rthing  more  than  would  have  suggested  itself  to  any  ordinary  me- 
chanic who  had  before  him  all  of  the  patents  above  mentioned,  and 
desired^  to  construct  a  wire  fence  with  the  several  stay-wires  in  line 
across  it,  and  coiled  and  intercoiled  around  the  strand-wires?  This 
question  is  answered  by  the  Supreme  Court  in  Mast,  Foos  &  Co.  v. 
Stover  Mfg.  Co.,  177  U.  S.  485,  20  Sup.  Ct.  708,  44  L.  Ed.  856,  upon 
a  state  of  facts  tending  to  show  a  patentable  invention,  fully  as  strong 
if  not  stronger  than  Siose  in  this  case.  At  page  493  of  177  U.  S., 
page  712  of  20  Sup.  Ct.  (44  L.  Ed.  856)  it  is  said: 

'*If  the  new  use  be  so  nearly  analogous  to  the  former  one  that  the  ap- 
plicability of  the  device  to  Its  new  use  would  occur  to  a  person  of  ordinary 
mechanical  gkiU,  it  is  only  a  case  of  double  use;  The  line  between  inven- 
tion and  mechanical  skill  is  often  an  exceedingly  difficult  one  to  draw ;  but  in 
view  of  the  state  of  the  art  as  heretofore  shown,  we  cannot  say  that  the  ap- 
plication of  this  old  device  to  a  use  which  was  only  new  in  the  particular 
machine  to  which  It  was  applied,  was  anything  more  than  would  have  been 
suggested  to  an  intelligent  mechanic,  who  had  before  him  the  patents  to  which 
we  have  called  attention.  While  it  is  entirely  true  that  the  fact  that  this 
change  had  not  occurred  to  any  mechanic  familiar  with  windmills  is  evi- 
dence of  something  more  than  mechanical  skill  In  the  person  who  did  discover 
it,  it  is  probable  that  no  one  of  these  was  fully  aware  of  the  state  of  the  art 
and  the  prior  devices;  but,  as  before  stated,  in  determining  the  question  of 
invention,  we  must  presume  the  patentee  was  fully  informed  of  everything 
which  preceded  him,  whether  such  were  the  actual  fact  or  not" 

It  is  urged  that  Bates  used  a  single  plain  wire  for  his  stays,  while 
Albright,  Mooreland,  and  some  others  used  two  wires  separately,  or 
twisted  into  one,  and  that  he  therefore  designed  a  stay-wire  that  would 
require  but  little  more  than  half  of  the  material  that  they  requir- 
ed for  the  same  purpose.  But  Coons,  in  1848 ;  Wire,  in  1870 ;  Deck- 
er, in  1876;  Lindley,  in  1888;  Fraley,  in  1890;  Yates,  in  1891;  and 
Garst,  in  1894 — used  a  single  wire  for  their  stays.  To  untwist  the 
Albright  stays,  and  substitute  for  the  twisted  wires  a  single  wire  some- 
what larger,  is  no  more  invention  than  to  remove  a  part  of  the  Moore- 
land stay,  or  to  loosen  the  stay- wires  of  the  Decker  fence  and  move 
them  together,  or  to  dispense  with  one  of  the  horizontal  strands  and 
readjust  the  others  to  make  the  fence  the  same  height  as  before. 

Section  4886  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3382) 
only  authorized  a  patent  for  a  device  or  article  which  was  not  known 
or  used  by  others  in  this  country,  and  not  patented  before  the  inven- 
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tion  for  which  the  patent  is  claimed,  and  if  the  alle;^ed  invention  was 
so  known,  used,  or  patented  a  patent  for  it  cannot  rightly  issue.  Ev- 
ery feature  of  the  Bates  fence  is  conclusively  shown  by  the  evidence 
in  this  case  to  have  been  known  and  to  have  been  used  in  substan- 
tially the  same  way  that  he  describes  and  constructs  his  fence  long 
before  he  applied  for  his  patent.  The  conclusion,  therefore,  is  that 
his  patent  is  void,  and  that  the  bill  should  be  dismissed  at  complain- 
ant's costs ;  a^d  it  is  so  ordered. 


UNITED  STATES  v.  BOSS. 

(District  Court,  D.  Utab.    September  24,  1906.) 

No.  903. 

•1  Indians— iNTBoouciNO  Liquobs  into  Indian  Countbt— Police  Poweb  of 
United  States. 

Act  Jan.  30,  1897,  c.  109,  29  Stat.  606,  prohibiting  the  Introdnctlon  of  in- 
toxicating liquors  Into  the  Indian  country,  Is  a  police  regulation;  and  If 
it  is  to  apply  within  a  state  it  must  be  because  of  the  status  of  the  In- 
dians for  whose  protection  It  was  enacted,  or  of  the  locus  of  the  forbidden 
act  as  being  on  a  reservation. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  27,  Indians,  $  61.] 

2.  Same— ExTiNGuisHUGNT  of  Resebvation— Allotment  or  Lands  in  Seveb- 
alty— "Indian  Countby." 

Since  the  allotment  of  lands  In  severalty  to  all  of  the  Indians  on  the 
Uintah  Indian  reservation  in  Utah,  subject  to  the  provisions  of  Act  Feb. 
8,  1887,  c.  119,  24  Stat.  888,  and  the  restoration  of  the  remainder  of  the 
lands  of  the  reservation  to  the  public  domain,  no  part  of  such  lands  is 
"Indian  country,"  within  the  meaning  of  Act  Jan.  30.  1897,  a  109,  29  Stat. 
606;  and  a  prosecution  cannot  be  maintained  thereunder  for  introducing 
liquor  thereon,  even  on  a  portion  which  was  subsequently  reserved  by  ex- 
ecutive order  for  agency  and  school  purposes. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  27,  Indians,  S  61. 

For  other  definitions,  see  Words  and  Phrases,  voL  4,  pp,  8545,  8549.] 

On  Demurrer  to  Indictment. 

Joseph  Lippman,  for  the  United  States. 

T.  W.  O'Donnell  and  M.  M.  Kaighn,  for  defendant 

MARSHALL,  District  Judge.  The  indictment  is  found  under  Act 
Jan.  30,  1897,  c.  109,  29  Stat.  506,  and  charges  that  the  defendant,  on 
September  20,  1905,  willfully  and  knowingly  introduced  spirituous,  ar- 
dent, and  intoxicating  liquors  into  the  Indian  country,  to  wit,  into  and 
upon  certain  lands  specifically  described  in  the  indictment,  and  stated 
to  be  a  part  of  the  Uintah  agency  and  Uintah  school  reserve.  To  this 
indictment  the  defendant  has  demurred,  the  point  of  the  demurrer  be- 
ing that  before  September  20,  1905,  a  portion  of  the  land  within  the 
Uintah  reservation  had  been  allotted  in  severalty  to  each  of  the  Indians. 
The  remainder,  including  the  land  described  in  the  indictment,  had 
become  a  part  of  the  public  domain,  and  the  act  of  January  30,  1897, 
was  no  longer  applicable. 

The  legislation  of  the  Congress  of  the  United  States  and  the  histori- 
cal and  geographical  facts  of  general  interest  with  respect  to  tliis  res- 
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ervation  must  be  judicially  noticed.  The  reservation  was  created  by 
proclamation  of  the  President  dated  October  3,  1861,  and  was  after- 
wards recognized  by  numerous  acts  of  Congress.  On  May  27,  1902, 
an  act  of  Congress  was  passed  (32  Stat.  245,  c.  888)  which  directed 
an  allotment  of  land  in  severalty  to  each  member  of  the  tribe  occupying 
the  reservation,  that  this  allotment  should  be  made  prior  to  October 
1,  1903,  and  that  the  unallotted  land  should  on  that  date  be  restored 
to  the  public  domain.  On  June  19,  1902,  Congress  directed  that  these 
allotments  should  be  made  in.  conformity  to  the  provisions  of  Act  Feb. 
8,  1887,  c.  119,  24  Stat.  388,  and  be  subject  to  all  the  restrictions  and 
carry  all  the  privileges  incident  to  allotments  made  under  said  act. 
Subsequently  various  statutes  were  enacted  which  extended  until  Sep- 
tember 1,  1905,  the  time  for  opening  the  unallotted  lands  to  public 
entry,  and  by  Act  March  3,  1905,  c.  1479,  33  Stat.  1070,  the  President 
was  authorized  to  reserve  of  the  unallotted  lands,  and  prior  to  the 
opening  thereof  for  settlement  and  entry,  such  portions  as  he  might 
consider  necessary  for  an  addition  to  the  Uintah  forest  reserve  and  for 
reservoir  sites  or  other  lands  necessary  to  conserve  and  protect  the 
water  supply  of  the  Indians  or  for  general  agricultural  development. 
On  July  11,  1905,  the  Secretary  of  the  Interior  directed  that  the  lands 
specifically  described  in  the  indictment  be  reserved  for  school  and  agen- 
cy purposes  under  the  name  of  "Uintah  Agency  and  Uintah  School  Re- 
serve." On  July  14,  1905,  the  President  issued  his  proclamation  to 
the  effect  that  the  unallotted  land  would  be  open  for  entry  and  settle- 
ment on  August  25,  1905. 

The  act  of  February  8,  1887,  before  cited,  authorized  the  allotment 
of  land  in  severalty  to  Indians  on  the  several  reservations  whenever,  in 
the  opinion  of  the  President,  any  reservation,  or  part  thereof,  would 
be  advantageous  for  agriculture  and  grazing  purposes,  and  in  sec- 
tion 6  provided: 

**Tbat  upon  tbe  completion  of  said  allotments  and  the  patenting  of  the  lands 
to  said  allottees,  each  aud  everj'  member  of  the  respective  bands  or  tribes  of 
Indians  to  whom  allotments  hare  been  made  shall  have  the  benefit  of  and 
be  subject  to  the  laws,  both  dvil  and  criminal,  of  the  state  or  territory  in 
which  they  may  reside ;  and  no  territory  shall  pass  or  enforce  any  law  deoyinf? 
any  such  Indian  within  its  jurisdiction  the  equal  protection  of  the  law. 
And  every  Indian  born  within  the  territorial  limits  of  the  United  States  to 
whom  allotments  shall  have  been  made  under  the  provisions  of  this  act,  or 
under  any  law  or  treaty,  and  every  Indian  born  within  the  territorial  limits 
of  the  United  States  who  has  voluntarily  taken  up,  within  said  limits,  his 
residence  separate  and  apart  from  any  tribe  of  Indians  therein,  and  has  adopt- 
ed the  habits  of  civilized  life,  and  every  Indian  in  Indian  Territory,  is  hereby 
declared  to  be  a  citizen  of  the  United  States,  and  is  entitled  to  all  the  rights, 
privileges,  and  immunities  of  such  citizens,  whether  said  Indian  has  been  or 
not,  by  birth  or  otherwise,  a  member  of  any  tribe  of  Indians  within  the  ter- 
ritorial limits  of  the  United  States  without  in  any  manner  impairing  or  other- 
wise affecting  the  right  of  any  such  Indian  to  tribal  or  other  property." 

The  effect  of  this  provision  was  to  make  every  Indian  to  whom  an 
allotment  of  land  had  been  made  in  conformity  with  the  provisions  of 
that  act  a  citizen  of  the  United  States,  and  of  necessity  a  citizen  of  the 
state  in  which  he  resided  and  subject  to  the  laws  thereof.  Matter  of 
Heff,  197  U.  S.  488,  25  Sup.  Ct.  50n,  49  L.  Ed.  8t8.  The  statute  of 
January  30,  1897,  is  a  police  regulation.     If  it  is  to  apply  within  a 


Digitized  by 


Google       — 


134  160  FEDERAL  REPOBTEB. 

State,  it  must  be  because  of  the  status  of  the  Indians  for  whose  protec- 
tion it  was  enacted,  or  of  the  locus  of  the  forbidden  act  as  being  on  a . 
reservation. 

The  Supreme  Court  of  the  United  States  determined  in  the  case 
above  cited  that  the  dependent  status  of  the  Indian  ceased  by  virtue  of 
the  act  of  February  8,  1887,  on  the  allotment  of  land  in  severalty  to 
him,  and  that  thereafter  his  former  condition  of  tutelage  aflForded  no 
basis  for  police  regulation  by  the  national  government  within  the 
boundaries  of  a  state.  In  the  case  of  Draper  v.  United  States,  164  U. 
S.  240,  17  Sup.  Ct.  107,  41  L.  Ed.  419,  it  was  held  by  the  same  court 
that  the  fact  that  a  crime  was  committed  on  an  Indian  reservation  did 
not  warrant  prosecution  therefor  by  the  United  States  when  the  crim- 
inal act  was  within  the  police  power  of  the  state.  These  decisions  seem 
determinative  here.  The  precise  question  presented  was  passed  on 
by  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit  in  Ex  parte  Dick, 
141  Fed.  5,  72  C.  C.  A.  667.  In  that  case,  the  defendant,  having  been 
convicted  by  the  United  States  District  Court  of  Idaho  under  an  in- 
dictment charging  him  with  introducing  intoxicating  liquors  into  the 
Indian  country,  to  wit,  upon  the  Nez  Perce  reservation,  presented  his 
petition  for  a  writ  of  habeas  corpus  direct  to  the  Circuit  Court  of  Ap- 
peals/ There,  as  here,  to  each  Indian  within  the  reservation,  land  had 
been  allotted  in  severalty,  and  there  by  the  treaty  providing  for  the  re- 
linquishment of  the  Indian  title  to  the  unallotted  lands  it  was  stipu- 
lated : 

"It  is  further  agreed  that  the  lands  by  this  agreement  ceded,  those  retaineil. 
and  those  allotted  to  the  said  Nez  Perce  Indians,  shall  be  subject,  for  a  period 
of  twenty-five  years,  to  all  the  laws  of  the  United  States  prohibiting  the  in- 
troduction of  Intoxicants  Into  the  Indian  country,  and  that  the  Nez  Perce  In- 
dian allottees,  whether  under  the  care  of  an  Indian  agent  or  not,  shall,  for  a 
like  period,  be  subject  to  all  the  laws  of  the  United  States  prohibiting  the  saio 
or  other  disposition  of  intoxicants  to  Indians." 

It  was  held  by  the  Court  of  Appeals  that  the  District  Court  of  Idaho 
did  not  have  jurisdiction  of  the  offenses  charged  in  the  indictment. 
The  opinion  of  the  court  is  so  satisfactory  as  to  render  unnecessary 
further  discussion  here.  It  is  true  that  on  appeal  to  the  Supreme  Court 
of  the  United  States  the  iiu*' ''hmu  of  the  Court  of  Appeals  in  Ex 
parte  Dick  was  reversed  (WTiitney  v.  Dick,  202  U.  S.  132,  26  Sup. 
Ct.  584,  50  L.  Ed.  963),  Ijut  on  the  sole  ground  that  the  defendant's 
remedy  was  by  appeal,  and  not  by  petition  in  the  appellate  court  for  a 
writ  of  habeas  corpus.  The  decision  of  the  Supreme  Court  left  un- 
touched the  opinion  of  the  Circuit  Court  of  Appeals  on  the  main  ques- 
tion. 

It  follows  that  the  demurrer  must  be  sustained,  and  the  indict- 
ment dismissed. 
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liUKIO  V.  SOUTHERN  PAC.  00. 

(Circuit  Court,  D,   Utah.    January  27,   1908.) 

No.  774. 

1.  Masteb  and  Servant— In jubt  to  Sebvants— ••Feixow  Sbrvants.** 

The  exception  to  the  general  rule  of  the  master's  liability  In  case  of  in- 
Jury  to  an  employ^  through  the  negligence  of  a  fellow  servant  is  based 
on  the  doctrine  of  assamptlon  of  risk,  which  extends  to  the  risk  of  in- 
jury from  negligence  of  other  servants  of  the  same  master  whose  service 
is  so  related  to  his  own  that  negligence  on  their  part  in  the  natural  and 
expected  course  of  events  may  injure  him,  notwithstanding  a  complete 
performance  by  the  master  of  his  nonassignable  duties,  and  his  assumi^- 
tion  is  as  broad  as  his  reasonable  anticipation  of  danger.  Under  such 
rule  a  laborer  engaged  In  the  construction  of  a  roadbed  of  a  railroad  and 
a  brakeman  on  a  construction  train  hauling  gravel  for  such  roadbed 
are  ''fellow  servants." 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  493-514. 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2716-2730 ;  vol. 
8,  p.  7662. 

Who  are  fellow  servants,  see  notes  to  Northern  Pac.  R.  Co.  v.  Smith, 
8  C.  C.  A.  668;  Flippin  v.  Kimball,  31  a  C  A.  286.] 

2.  Samb— Utah  Statotb— ••Fellow  Servants." 

Such  general  rule  Is  not  changed  by  Rev.  St.  Utah  1898.  S  1343,  de- 
fining "fellow  servants"  as  "all  persons  who  are  engaged  in  the  service  of 
such  employer,  and  who,  while  so  engaged,  are  in  the  same  grade  of  serv- 
ice and  working  together  at  the  same  time  and  place  to  a  common  pur- 
pose, neither  of  such  persons  being  intrusted  by  such  employer  with  any 
superlntendency  or  control  over  his  fellow  employes,"  except  in  relation 
to  the  matter  of  superlntendency;  the  statute  not  requiring,  by  the  pro- 
vision that  they  must  be  'Vorking  together,"  that  the  servants  should  be 
doing  the  same  kind  of  work,  or  engaged  in  aiding  each  other  in  the 
same  detail  of  labor,  but  only  that  they  shall  be  working  to  a  common 
purpose  and  sufficiently  near  each  other  to  arouse  in  the  one  a  reasonable 
appreciation  of  probable  danger  from  the  neglect  of  the  other. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp. 
2716-2730;  vol.  8,  p.  7662.] 

At  Law.    On  motion  for  hew  trial. 

C.  L.  Olson,  J.  W.  Burton,  and  J.  W.  Woten,  for  plaintiff. 
P.  L.  Williams  and  Jno.  G.  Willis,  for  defendant. 

MARSHALL,  District  Judge.  The  petition  for  a  new  trial  presents 
but  one  question.  The  court  directed  a  verdict  for  the  defendant  on 
the  ground  that  the  plaintiff,  a  laborer  engaged  in  the  construction  of 
the  roadbed,  was  the  fellow  servant  of  a  negligent  brakeman  of  a  con- 
struction train  hauling  gravel  for  such  roadbed.  This  is  claimed  to 
have  been  error  in  the  light  of  the  Utah  statute,  which  defines  "fellow 
servants,"  and  which  reads : 

"1343.  Who  are  Fellow  Servants. — All  persons  who  are  engaged  in  the  serv- 
ice of  such  employer,  and  who,  while  so  engaged,  are  in  the  same  grade  of 
service  and  working  together  at  the  same  time  and  place  to  a  common  pur- 
pose, neither  of  such  persons,  being  entrusted  by  such  employer  with  any 
superlntendency  or  control  over  his  fellow  employes,  are  fellow  servants  with 
each  other:  provided,  that  nothing  herein  contained  shall  be  so  construed  as  to 
make  the  employ^  of  such  employer  fellow  servants  with  other  employes  en- 
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gaged  in  any  other  department  of  service  of  such  employer.  Employes  who 
do  not  come  within  the  provisions  of  this  section  shall  not  be  considered  fellow 
servants." 

It  is  contended  that  by  this  statute  Utah  has  adopted  the  idea  of 
consociation  as  the  test  of  fellow  service,  and  that  no  two  servants  are 
to  be  considered  fellow  servants  unless  at  the  time  of  the  injury  their 
labors  are  so  related  that  the  injured  person  had  an  opportunity  by 
precept  and  example  to  influence  the  negligent  person,  or  at  least  to 
ascertain  a  habit  of  negligence  and  to  report  it  to  the  common  em- 
ployer. This  test  is  not  capable  of  reasonable  application,  and  should 
only  be  applied  if  the  statute  clearly  so  provides.  It  is  not  capable  of 
reasonable  application,  for,  if  applied  literally,  a  new  workman  ^ould 
have  no  fellow  servants  until  his  employment  had  continued  for  the 
uncertain  time  necessary  to  enable  him  to  exert  an  influence  on  his 
fellow  workmen,  or  learn  their  habits  as  to  care;  and  this  has  never 
been  claimed.  It  is  conceived  that  a  blind  man  might  have  fellow 
servants,  even  if  his  misfortune  precluded  him  from  observing  their 
methods  of  work.  The  true  view  is  the  fello^w  servant  exception  to 
the  general  rule  of  the  master's  liability  is  based  on  the  doctrine  of  as- 
sumption of  risk.  The  servant  realizes  when  he  accepts  the  service 
that  he  is  liable  to  injury  by  the  negligence  of  other  servants  of  the 
same  master,  whose  service  is  so  related  to  his  own  that  negligence  on 
their  part  in  the  natural  and  expected  course  of  events  may  injure  him, 
notwithstanding  a  complete  performance  by  the  master  of  his  nonas- 
signable duties.  This  anticipated  risk  the  servant  assumes,  and  his 
assumption  is  as  broad  as  his  reasonable  anticipation  of  danger.  When 
the  services  of  two  servants  are  so  widely  separated,  so  wanting  in 
contact,  that  some  unusual  event  must  occur  to  direct  tb'i  results  of 
the  negligence  of  the  one  to  the  other,  the  two  are  said  to  belong  to 
separate  departments.  In  the  case  of  Northern  Pacific  R.  Co.  v.  Ham- 
bly,  154  U.  S.  349,  357,  14  Sup.  Ct.  983,  984,  38  L.  Ed.  1009,  it  was 
said: 

"As  the  laborer  upon  a  railroad  track,  either  in  switching  trains  or  repairing 
the  trnok.  Is  constantly  exposed  to  the  dan{2;er  of  passing  trains,  and  bound  to 
look  out  for  thoni.  any  negligence  in  the  management  of  such  trains  is  a  risk 
which  may  or  should  be  contemplated  by  him  in  entering  upon  the  Rorvloe  of 
the  company.  This  Is  probably  the  most  satisfactory  test  of  liability.  If  the 
departments  of  the  two  servants  are  so  far  separated  from  each  other  that 
the  possibility  of  coming  in  contact,  and  hence  of  incurring  danger  from  the 
negligent  performance  of  the  duties  of  such  other  department,  could  not  be 
said  to  be  within  the  contemplation  of  the  person  injured,  the  doctrine  of  fel- 
low service  should  not  apply.  In  this  view  it  is  not  difficult  to  reconcile  the 
numerous  cases  which  "hold  that  persons  whose  duty  It  is  to  keep  railroad  cars 
in  good  order  and  repair  are  not  engaged  in  a  common  employment  with  those 
who  run  or  operate  them.*' 

And  so  in  the  case  of  Randall  v.  Baltimore  &  Ohio  R.  Co.,  109  U. 
S.  478,  3  Sup.  Ct.  322,  27  L.  Ed.  1003,  it  was  held  that  a  brakeman 
,  working  a  switch  for  his  train  on  one  track  in  a  railroad  yard  was  a 
fellow  servant  of  an  engineer  of  another  train  on  an  adjacent  track. 
It  was  pointed  out  that  they  were  employed  and  paid  by  the  same 
master  and  that  the  duties  of  the  two  brought  them  to  work  at  the 
same  time  and  place  for  the  common  purpose  of  moving  trains,  so  that 
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the  negligence  of  one  in  doing  his  work  might  injure  the  other.  In 
Northern  Pacific  R.  Co.  v.  Charless,  162  U.  S.  359,  16  Sup.  Ct.  848, 
4(J  L.  Ed.  999,  a  day  laborer  on  a  section  was  held  to  be  a  fellow  serv- 
ant with  the  crew  of  a  freight  train ;  and  in  Martin  v.  Atchison,  Tope- 
ka  &  Sante  Fe,  166  U.  S.  399, 17  Sup.  Ct.  603,  41  L.  Ed.  1051,  a  similar 
laborer  with  the  crew  of  a  work  train. 

Now,  what  change  has  the  statute  made?  It  has,  it  is  true,  ingrafted 
the  discredited  superior  servant  limitation;  but  that  is  not  pertinent 
here.  Beyond  this,  it  provides  that  to  be  fellow  servants  the  two  serv- 
ants must  be  working  together  at  the  same  time  and  place  and  to  a 
common  purpose.  What  is  meant  by  "together"?  The  Illinois  doc- 
trine of  consociation  does  not  require  that  the  servants  should  be  doing 
the  same  kind  of  work,  or  be  engaged  in  aiding  each  other  in  the  ' 
same  detail  of  labor.  By  "together**  is  meant  physical  nearness  at 
the  time  of  the  injury,  coupled  with  the  common  purpose  of  the  labors 
of  the  two  servants;  the  nearness  required  being  only  that  which 
should  arouse  in  the  one  a  reasonable  appreciation  of  probable  danger 
from  the  neglect  of  the  other.  I  do  not  believe  that  the  statute  should 
be  otherwise  construed. 

But  it  is  argued  that  this  statute  has  been  construed  by  the  Supreme 
Court  of  this  state  in  Dryburg  v.  Mining  &  Milling  Co.,  18  Utah,  410, 
65  Pac.  367,  in  accordance  with  the  plaintiff's  contention.  The  rule  is 
then  invoked  that  the  construction  of  a  state  statute  by  the  highest 
court  of  the  state  is  binding  on  this  court.  As  to  transactions  occurring 
after  such  construction,  the  rule  is^as  contended  for;  but  I  am  unable 
to  ascertain  that  in  the  case  referred  to  the  court  adopted  the  claimed 
construction.  Undoubtedly  the  Chief  Justice,  in  delivering  the  opinion 
of  the  court,  argued  for  it ;  but  Judge  Miner,  while  concurring  in  the 
judgment,  expressly  dissented  from  this  construction  of  the  fellow 
servant  act,  and  Judge  Bartch,  the  only  remaining  judge,  dissented  in 
toto.  It  may  be  difficult  to  ascertain  the  point  on  which  the  judges 
agreed  who  reversed  the  case;  but  it  is  clear  that  it  was  not  on  the 
construction  of  the  fellow  servant  act. 

It  follows  that  the  petition  for  a  new  trial  must  be  denied* 


In  re  SPITZER. 

(Circuit  Court,  N.  D.  Illinois,  E.  D.    March  18,  1908.) 

No.  12. 

Aliens— Natubalization— Declaration  of  Intention  by  Minos. 

Rev.  St.  §  2167  [U.  S.  Coiup.  St  1901,  p.  1332],  which  provided  that  an 
alien  who  had  resided  in  the  United  States.  3  years  before  reaching  the 
ai^e  of  21,  and  continued  to  reside  therein,  might,  after  reaching  such  age 
and  after  having  resided  within  the  United  States  for  5  years,  be  admit* 
ted  to  citizenship  without  having  made  the  previous  declaration  of  inten- 
tion required  by  section  2165,  was  in  effect  a  declaration  by  Congress 
that  no  step,  loolving  to  naturalization,  should  be  t^ken  by  a  minor,  and  a 
declaration  of  intention  made  by  a  minor  alien  while  such  statute  was  in 
force  is  of  no  effect 
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Application  for  Naturalization. 

Edwin  W.  Sims,  U.  S.  Atty.,  and  David  D.  Caldwell,  Asst.  U.  S. 
Atty. 

LANDIS,  District  Judge.  Samuel  Spitzer,  a  subject  of  the  King  of 
Hungary,  has  applied  to  the  court  to  be  admitted  to  citizenship.  It 
appears  that  he  was  born  in  Hungary  in  1882;  that  he  came  to  the 
United  States  in  1899,  and  has  continued  there  to  reside ;  that  in  1900, 
when  he  was  18  years  of  age,  he  made  a  declaration  of  his  intention 
to  become  a  citizen.  The  point  is  urged  by  counsel  for  the  government 
that  this  declaration  was  not  authorized  by  the  naturalization  law  in 
"force  when  the  declaration  was  made,  and,  therefore,  that  Spitzer  may 
not  now  be  lawfully  admitted  to  citizenship. 

In  considering  questions  arising  under  these  laws,  it  is  to  be  borne 
in  mind  that  no  foreign  born  person,  the  child  of  alien  parents,  has  a 
natural  right  of  either  sojourn,  residence,  or  citizenship  in  the  United 
States.  The  giving  or  withholding  of  either  of  these  rights  is  an  at- 
tribute of  sovereignty.  Under  our  system,  the  right  of  an  alien  to 
sojourn  or  reside  in  the  territory  of  the  United  States  may  be  granted 
by  treaty,  but  it  is  for  Congress  alone,  in  the  exercise  of  its  sovereign 
power  as  conferred  by  the  Constitution,  "to  establish  an  uniform  rule 
of  naturalization."  Therefore  an  alien  may  be  admitted  to  citizenship 
here  only  by  compliance  with  those  conditions  prescribed  by  Congress 
in  the  exercise  of  this  sovereign  power.  Anything  relied  upon  by  an 
applicant  for  admission  to  citizenship  must  have  been  done  in  accord- 
ance with  congressional  enactment,  and,  inasmuch  as  Spitzer's  peti- 
tion for  admission  is  based  upon  his  declaration  of  intention  made  when 
he  was  18  years  of  age,  the  court  is  now  called  upon  to  determine 
what  effect,  if  any,  is  to  be  given  to  such  declaration  made  by  a  minor 
alien  prior  to  the  enactment  of  the  present  law  in  1906. 

There  were  two  sections  of  the  old  law  in  force  when  this  declaration 
was  made,  which  appear  to  furnish  an  answer  to  this  question.  The 
first  one  of  these  sections  is  as  follows : 

"An  alien  may  be  admitted  to  become  a  citizen  of  the  United  States  In  the 
following  manner  and  not  otherwise: 

"First.  He  shall  declare  on  oath  before  a  Circuit  or  District  Court  of  the 
United  States,  or  a  District  or  Supreme  Court  of  the  territories,  or  a  court 
of  record  of  any  of  the  states  having  common  law  Jurisdiction,  and  a  seal  and 
clerk,  two  years,  at  least,  prior  to  his  admission,  that  it  is  bona  fide  his  In- 
tention to  become  a  citizen  of  the  United  States,  and  to  renounce  forever  all 
allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereignty 
of  which  the  alien  may  be  at  the  time  a  citizen  or  subject  ♦  ♦  •  "  Sec. 
2165,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  1329]. 

It  will  be  observed  this  section  is  general  in  its  terms,  and,  in  the 
absence  of  a  congressional  enactment  excepting  minor  aliens  from  its 
operation,  would  authorize  an  alien  to  make  a  declaration  of  inten- 
tion during  his  minority.  However,  in  my  opinion,  section  2167  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  1332],  in  force  when 
Spitzer's  declaration  was  made,  contains  such  express  exception.  That 
section  is  as  follows : 
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"Any  alien,  being  under  the  age  of  twenty-one  years,  who  has  resided  in 
the  United  States  three  years  next  preceding  his  arriving  at  that  age,  and 
who  has  continued  to  reside  therein  to  the  time  he  may  make  application  to  be 
admitted  a  citizen  thereof,  may,  after  he  arrives  at  the  age  of  twenty-one 
years,  and  after  he  has  resided  five  years  within  tlie  United  States,  includ- 
ing the  three  years  of  his  minority,  be  admitted  a  citizen  of  the  United  States, 
without  having  made  the  declaration  required  in  the  first  condition  of  sec- 
tion twenty-one  hundred  and  sixty-five;  but  such  alien  shall  make  the  declara- 
tion required  therein  at  the  time  of  his  admission ;  and  shall  further  declare, 
on  oath,  and  prove  to  the  satisfaction  of  the  court,  that,  for  two  years  next 
preceding,  it  has  been  his  bona  fide  intention  to  become  a  citizen  of  the  United 
States,  and  he  shall  In  all  other  respects  comply  with  the  laws  in  regard  to 
naturalization/' 

By  the  use  of  this  language,  Congress  seems  to  have  declared  its 
will  that  no  step,  looking  to  the  acquisition  of  citizenship  in  the  United 
States,  shall  be  taken  by  a  person  of  alien  birth  prior  to  the  iittainment 
of  his  majority,  on  the  theory  that  the  abdication  by  an  individual  of 
allegiance  to  one  sovereign  and  the  undertaking  of  allegiance  to  an- 
other are  acts  of  such  grave  solemnity  that  they  should  be  performed 
only  by  persons  of  mature  judgment.  While  this  consideration  apn 
pears  not  to  have  controlled  the  action  of  the  Congress  that  enacted  the 
present  law,  yet  the  Congress  that  adopted  the  sections  now  under  con- 
sideration, and  by  whidi  Spitzer's  declaration  of  intention  must  be 
tested,  was  no  less  supreme  in  its  control  of  the  subject  than  was  the 
Congress  which  enacted  the  law  of  1906,  which  authorizes  the  declara- 
tion of  intention  to  be  made  by  a  minor.  Inasmuch  as  this  authoriza- 
tion, however,  had  no  retroactive  effect,  Spitzer's  declara.tion  made 
during  his  minority,  while  the  old  law  was  in  force,  must  be  held  to 
have  been  without  effect.  His  present  application  for  admission  to 
citizenship  must  therefore  be  denied. 


LYNCH  V.  BRONSON  et  aL 

(District  Court,  D.  Connecticut    March  26,  190a) 

No.  1,568. 

BaRKBTTPTOT— COUET-JTUBISDICTION . 

Bankr.  Act  July  1,  1898,  c.  541,  S  2,  subd.  7.  30  Stat.  646  (U.  S.  Oomp, 
St  1901,  p.  3421),  confers  on  courts  of  bankruptcy  Jurisdiction  to  cause 
the  estates  of  bankrupts  to  be  collected,  reduced  to  money,  and  distribut- 
ed, and  determine  controversies  in  relation,  thereto,  except  as  otherwise 
provided  in  such  act.  By  the  amendatory  act  of  1903.  section  23,  sulMi.  "b," 
of  the  original  act  was  amended  so  as  to  read:  "(b)  Suits  by  the  trus- 
tee shall  only  be  brought  or  prosecuted  in  the  courts  where  the  bank- 
rupt whose  estate  is  being  administered  by  such  trustee  might  be  brought 
or  prosecuted,  if  the  proceedings  in  bankruptcy  had  not  been  instituted, 
unless  by  consent  of  the  proposed  defendants,"  except  suits  for  the  re- 
covery of  property  under  section  60,  subd.  "b.*'  and  section  67,  subd.  "e" 
(Act  July  1,  1898,  c.  541,  80  Stat.  553  [U.  S.  Comp.  St.  1901.  p.  3431]  as 
amended  by  Act  Feb.  6,  1908,  c.  487,  §  8,  82  Stat  788  [U.  S.  Comp.  St. 
1907,  p.  1028]),  the  latter  of  which  Invalidates  aU  conveyances,  transfers, 
and  assignments  of  property  by  a  bankrupt  within  four  months  prior 
to  the  filing  of  a  bankruptcy  petition  with  Intent  to  hinder,  delay,  and  de- 
fraud his  creditors.  Held,  that  a  court  of  bankruptcy  under  such  pro- 
visions bad  ooncurrent  Jurisdiction  with  the  state  court,  without  tlie  con- 
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sent  Of  the  proposed  defendants,  of  a  suit  by  the  bankrupt's  trustee,  to 
recover  the  value  of  property  purchased  by  the  bankrupt,  and  transferred 
to  defendant  corporation,  for  the  purpose  of  defrauding  the  sellers  of  such 
property  to  the  bankrupt. 

[Ed.  Note. — Jurisdiction  of  federal  courts  in  suits  relating  to  bankrupt- 
cy, see  note  to  11  C.  C.  A.  813.] 

2.   SAMB—CREDITOBS—FrLINa  CLAIMS— EfTEOT. 

Creditors  of  a  bankrupt,  by  filing  their  claims  for  the  price  of  goods 
alleged  to  have  been  wrongfully  transferred  by  the  bankrupt  to  defend- 
ant corporation,  waived  their  right  to  dispute  the  passing  of  the  title  in 
the  goods  to  the  banki-upt  prior  to  bankruptcy. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Bankruptcy,  |  550.] 

On  Plea  to  the  Jurisdiction. 

The  following  are  the  facts  alleged  in  the  complaint,  showing  the 
nature  of  the  controversy : 

On  May  13,  1905,  William  N.  Jennings,  of  New  Haven,  was  adjudicated  a 
bankrupt  on  his  own  petition,  and  on  May  25th  the  plaintiff  was  appointed 
trustee  of  his  estate.  The  complaint  alleged  that  on  December  1,  1904.  and 
up  to  the  time  of  his  adjudication,  Jennings  was  well  known  to  defendants 
the  Broiison  &  Piatt  Co.  to  be  Insolvent,  and  that  on  or  about  December  15, 
1904,  Bronson  and  Piatt,  acting  for  the  defendant  corporation,  intending  to 
secure  for  it  merchandise  thereafter  to  be  purchased  from  various  persons, 
firms,  and  corporations  by  Jennings,  without  paying  the  value  thereof,  and 
to  enable  Jennings  to  cheat  and  defraud,  agreed  to  assist  Jennings  with  cer- 
tain funds,  and  in  other  ways,  whereby  he  might  establish  a  credit  and  pur- 
chase goods  on  credit,  with  the  fraudulent  understanding  that  the  goods  so 
purchased  should  be  turned  over  to  the  Bronson  &  Piatt  Co.  at  cost  or  less 
than  cost,  and  with  the  further  expectation  of  withdrawing  the  sum  so  ad- 
vanced to  Jennings  as  soon  as  his  credit  could  be  established;  tnat  pursuant 
to  such  conspiracy  defendant  advanced  to  Jennings  ^2,500,  to  enable  him  to 
purchase  goods  from  certain  creditors  on  credit,  to  the  value  of  $20,000,  and 
inirsuant  to  such  conspiracy  induced  Jennings  to  repay  $2,500  so  loaned,  and 
>>100  in  addition  thereto,  as  bonus,  also  to  deliver  to  defendant  the  goods  so 
purchased  at  cost  or  less  than  cost,  to  Jennings,  plus  transportation  and 
handling;  that  defendant  sold  the  goods  and  converted  the  proceeds  to  its 
own  use,  and  refused  to  pay  any  part  of  the  value  thereof  to  plaintiff  as  trus- 
tee, by  reason  whereof  Jennings'  creditors  had  been  deprived  of  the  value  of 
the  goods  so  fraudulently  acquired  by  him,  and  the  proceeds  thereof,  to  their 
damage  in  the  sum  of  $15,000.  To  this  complaint  defendants  pleaded  in 
abatement  that  the  bankruptcy  court  had  no  jurisdiction,  either  of  the  person 
or  subject-matter. 

Hobart  L.  Hotchkiss,  Lynch  &  Lynch,  and  Frederick  F.  Eisemann, 
for  plaintiff. 

Slade,  Slade  &  Slacle  and  P.  W.  Chase,  for  defendants. 

PLATT,  District  Judge.  The  facts  set  forth  in  this  complaint  upon 
which  the  defendants  dispute  our  jurisdiction  present  a  serious  situa- 
tion. There  is  plainly  a  controversy  in  relation  to  the  estate  of  a 
bankrupt,  and  subdivision  7  of  section  2  would  confer  jurisdiction  if  it 
were  not  for  the  limiting  words,  "except  as  herein  otherwise  provided." 
Act  July  1,  1898,  c.  541,  30  Stat.  546  (U.  S.  Comp.  St.  1901,  p.  3421). 
It  is  settled  law  that  the  exception  points  to  section  23,  where  the  mat- 
ter of  the  jurisdiction  of  the  federal  and  state  courts  is  taken  up.  It 
was  decided  by  the  Supreme  Court  in  Bardes  v.  Bank,  178  U.  S.  524, 
20  Sup.  Ct  1000,  44  L.  Ed.  1175,  that  such  a  state  of  facts  as  we  find 
herein,  even  if  construed  favorably  to  the  plaintiff,  would  not  have 
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conferred  jurisdiction  upon  this  court,  unless  the  defendants  consent- 
ed thereto.  To  avoid  the  force  of  that  ruling,  and  to  promote  the  or- 
derly and  speedy  settlement  of  bankrupt  estates,  the  Congress  in  1908 
amended  subdivision  "b"  of  section  23  by  adding : 

"Etxcept  suits  for  the  recoyery  of  property  under  section  60,  subdivision  *b/ 
and  section  67,  subdivision  *e/  "  (Act  July  I,  1808,  c.  541,  30  Stat.  553  [U.  S. 
Oomp.  St  1901,  p.  3431]  as  amended  by  Act  Feb.  5,  1903,  c.  487,  8  8»  32  Stat 
798  [U.  S.  Comp.  St  Supp.  1907,  p.  1028]). 

The  amendment  without  doubt  gives  to  this  court  concurrent  ju- 
risdiction with  the  state  courts,  without  the  consent  of  the  proposed 
defendant  of  any  suit  which  sets  forth  such  facts  as  will  bring  it  under 
either  of  the  excepted,  subdivisions.  It  is  not  covered  by  section  60, 
subd.  "b"  (30  Stat  563,  c.  541  [U.  S.  Comp.  St.  1901,  p.  344:5]).  There 
is  no  suspicion  of  a  preference  to  be  found  in  the  facts.  The  language 
of  section  67e  (30  Stat  564,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3449]) 
seems  to  be  enough,  unless  we  start  with  the  admitted  premise  that 
a  trustee  must  confine  his  endeavors  to  gather  in  the  estate  of  the 
bankrupt  to  property  over  which  the  bankrupt  had  obtained  title  prior 
to  bankruptcy  and  had  disposed  of  in  fraud  of  the  act.  The  first 
thought  which  comes  to  one  as  he  approaches  this  inquiry  is  whether 
it  is  right  for  the  federal  court  to  stick  in  the  bark,  mdulging  in  re- 
finements and  niceties  of  strict  legal  definitions.  The  purpose  of  the 
bankruptcy  act  is  to  promote  equity  and  fair  dealing.  In  the  sense  of 
the  act  I  think  that  the  property  for  which  in  this  suit  recovery  is 
sought  was  under  the  domination  and  control  of  the  bankrupt  short- 
ly prior  to  bankruptcy,  and  that  he  transferred  it  to  the  defendants, 
who  paid  him  therefor  an  inadequate  price,  well  knowing  that  he  was 
insolvent,  and  did  not  intend  to  pay  his  debts  with  the  money  which 
they  g^ve  him.  If  the  trustee  cannot  bring  a  suit  somewhere  upon 
such  a  state  of  facts,  no  remedy  for  the  wrong  stated  exists. 

The  objection  that  the  bankrupt  never  gained  a  title  to  the  property 
in  dispute  by  reason  of  the  mutual  fraud  would  be  pressed  in  the  state 
court  against  the  trustee  as  a  full  defense,  and  might  be  more  forcible 
there  than  here,  because  the  forum  selected  might  not  have  the  equi- 
table powers  which  Congress  has  wisely  conferred  upon  us.  The 
parties  who  were  in  the  first  instance  deprived  of  their  property  by 
the  scheme  have  come  to  our  court,  and,  by  filing  their  claims  as  cred- 
itors, have  invoked  our  protection.  That  action  would  be  used  against 
them,  if  they  individually  sought  aid  in  a  state  court.  Can  it  be 
possible  that  the  trustee,  who  is  an  officer  of  the  court,  must  be  driven 
away  when  he  comes  to  us  and  tells  of  a  grievous  wrong  done  to  cer- 
tain parties  who  have  chosen  him  as  their  protector  and  expect  him  to 
obtain  relief  for  that  wrong?  If  it  be  so,  the  bankruptcy  act  is  im- 
potent at  a  vital  and  crucial  point.  I,  for  one,  am  not  willing  to  admit 
it.  This  is  the  broad  view  of  the  matter.  A  technical  examination 
leads  to  the  same  conclusion. 

As  already  suggested,  the  parties  chiefly  interested  have  offered 
themselves  to  this  court  as  creditors  of  the  estate.  By  filing  their 
claims  against  the  bankrupt  they  have  waived  their  right  to  dispute  the 
passing  of  the  title  in  their  goods  to  him  prior  to  bankruptcy.  They 
have  done  more  than  that.    They  have,  by  affirmative  action,  ratified 
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the  original  purchase,  sale  and  delivery  of  those  goods,  as  constituting, 
a  valid  title  thereto  in  the  bankrupt.  The  only  remedy  remaining  open 
is  for  the  trustee,  whom  they  have  helped  to  elect  and  who  is  sub- 
rogated to  their  rights,  to  find  their  property  if  he  can,  and  if,  as  is 
the  case  here,  he  cannot  find  it,  to  seek  damages  from  the  parties  to 
whom  it  was  unlawfully  transferred,  which,  if  collected,  will  inure  to 
the  benefit  of  the  injured  parties  who  have  sought  our  aid. 
Let  the  plea  to  the  jurisdiction  be  overruled. 


MORRIS  T.   SMALL  et  al. 

<01rcult  Ck)urt,  D.  Massachusetts.    January  24,  1906.) 

No.  364. 

Bankbuptot— Suit  by  Trustee  to  Recover  Pbefebenck— Defenses. 

The  decree  of  the  Massachusetts  land  court,  granting  registration  of 
title  to  land  under  Mass.  Rev.  Laws,  c.  128,  does  not  bar  a  suit  in  equity 
by  a  trustee  in  bankruptcy  to  enforce  a  reconveyance  of  the  land,  al- 
leged to  have  been  conveyed  by  the  bankrupt  as  a  preference,  against  a 
defendant  who  was  not  a  bona  fide  purchaser  in  good  faith  in  reliance 
on  the  registered  titla 

In  Equity.    On  plea. 

J.  C.  Johnston,  for  complainant 

Dana  B.  Gove  &  Sons,  for  defendants  George  B.  D.  Small  and  Effie 
Small. 

LOWELL,  Circuit  Judge.  This  is  a  bill  in  equity  brought  by  Mor- 
ris, trustee  in  bankruptcy  of  Floyd,  seeking  a  conveyance  of  land  from 
Small  and  Ring.  The  bill  alleges  that,  within  four  months  before  his 
bankruptcy,  Floyd  mortgaged  the  real  estate  in  question  to  Small ;  that 
no  present  value  was  paid  by  Small  for  the  conveyance,  and  that  the 
consideration  therefor  was  an  unsecured  debt  from  Floyd  to  Small ; 
that  Floyd  was  then  insolvent;  that  Small  had  cause  to  believe  that 
he  was  insolvent,  and  that  the  conveyance  constituted  a  preference  with- 
in the  purview  of  the  bankrupt  act,  and  was  in  fraud  of  creditors ;  that 
after  bankruptcy,  and  without  consideration,  Small  conveyed  his  rights 
to  Hagar,  who  foreclosed  under  the  power  of  sale  contained  in  the 
mortgage,  and  bought  in  the  title  in  Small's  behalf ;  that  Hagar  there- 
after conveyed  to  Ring,  who  paid  a  part  of  the  price  in  good  faith; 
that  Small  brought  a  bill  in  equity  against  Hagar  and  Ring,  and  that 
a  decree  was  entered  therein  directing  Ring  to  reconvey  to  Small  upon 
an  accounting.  The  bill  before  this  court  prays  that  Small  be  decreed 
to  hold  the  premises  in  trust  for  Morris,  and  to  convey  them  to  the  lat- 
ter. To  this  bill  Small  pleaded  in  bar  that  his  title  was  derived  from 
Hagar,  in  whose  favor  the  land  court  of  Massachusetts  had  rendered 
a  decree  declaring  Hagar  entitled  to  the  real  estate.  The  plea  further 
alleged  that  Morris  had  "due  and  sufficient  notice  of  the  proceedings 
in  said  land  court,"  as  would  appear  from  that  court's  record.  Upon 
this  hearing  the  court  has  to  determine  the  sufficiency  of  the  plea. 

The  defendant  Small  contended  in  argument  that  Morris'  rights. 
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whatever  they  may  have  been,  are  barred  by  the  decree  of  the  land 
court  rendered  according  to  the  statute  establishing  registration  of 
title  in  land.  Mass.  Rev.  Laws,  c.  128.  But  that  act  was  not  intended 
to  cut  oG  rights  like  those  which  the  trustee  here  seeks  to  enforce. 
By  section  1,  the  proceedings  thereunder  are  declared  to  be  proceed- 
ings in  rem,  while  this  bill  in  equity  is  a  suit  in  personam.  It  does  not 
directly  affect  the  title  to  the  land,  but  seeks  to  compel  a  conveyance 
from  the  holder  of  the  legal  title.  Section  54  of  the  land  registration 
act  provides  that,  "In  all  cases  of  registration  which  are  procured  by 
fraud,  the  owner  may  pursue  all  his  legal  and  equitable  remedies 
against  the  parties  to  such  fraud,  without  prejudice  however  to  the 
rights  of  any  innocent  holder  for  value  of  a  certificate  of  title."  This 
is  what  the  complainant  is  doing  here.  Section  69  provides  that  regis- 
tration shall  not  avail  to  relieve  the  land  from  "liability  to  be  recovered 
by  an  assignee  in  insolvency  under  the  provisions  of  law  relative  to 
preferences."  While  this  language  does  not  expressly  protect  the 
rights  of  a  trustee  in  bankruptcy,  yet  it  can  hardly  operate  to  bar  him 
by  way  of  the  maxim  "expressio  unius  est  exclusio  alterius."  Perhaps 
the  trustee's  rights  are  preserved  by  section  38,  cl.  1.  Again,  section 
67  provides  that  "whoever  claims  an  interest  in  registered  land  by 
reason  of  any  implied  or  constructive  trust  shall  file  for  registration 
with  the  assistant  recorder  a  statement  thereof  which  shall  contain  a 
description  of  the  land,  and  a  reference  to  the  number  of  the  certificate 
of  title  and  the  volume  and  page  of  the  registration  book  in  which  it 
is  entered.  Such  daim  shall  not  aflfect  the  title  of  a  purchaser  for 
value  and  in  good  faith  before  its  registration."  Here,  Small  holds 
the  certificate  of  title  to  the  land  in  question,  and  is  not  its  purchaser 
for  value  and  in  good  faith.  The  trustee  claims  an  interest  therein 
by  reason  of  an  implied  trust  arising  out  of  the  bankrupt  act.  This 
interest  is  not  barred  by  the  land  registration  act;.  All  the  provisions 
just  mentioned,  when  taken  together,  indicate  plainly  that  the  Legisla- 
ure  did  not  intend  to  cut  off  rights  like  those  of  the  trustee  here  in 
controversy,  ilis  appropriate  remedy  was  by  bill  in  equity.  Lowell 
on  Bankruptcy,  96. 

Small  urged  that  the  failure  of  Morris  to  act  upon  the  notice  of  the 
proceedings  which  he  received  proves  that  he  slumbered  on  his  rights, 
and  so  that  he  is  barred  from  maintaining  his  bill  in  equity.  But  this 
construction  of  the  plea  is  not  warranted  by  its  language.  The  due 
^notice  of  the  proceedings  which  was  received  by  Morris  may  have  been 
given  him  before  he  found  that  he  had  rights  in  the  land,  and  he  may 
have  brought  this  bill  as  soon  as  possible  after  his  discovery  of  these 
rights.  At  the  argument  this,  was  alleged  to  have  been  the  fact  The 
plea  in  bar  must  be  overruled. 


Digitized  by 


Google 


144  160  FEDERAL  REPORTER. 


PENNSYLVANIA  SUGAR  REPINING  00.  ▼.  AMERICAN  SUGAR  REFIN- 
ING CO.  et  al. 

(Circuit  Court.  S.  D.  New  York.    March  20,  1908.) 

Monopolies— INTEBSTATB  CoifM£RCE<->Su6AB  Trust. 

Tbe  purchase  of  a  controlling  Interest  in  the  stock  of  a  sugar  refining 
corporation,  to  acquire  control  thereof  and  prevent  the  corporation  from 
refining  sugar  In  competition  with  the  purchaser,  that  the  latter  might 
*  control  the  business  of- refining  sugar  for  sale  in  the  United  States,  does 
not  involve  a  monopoly  or  combination  In  restraint  of  commerce  within 
the  state.  In  violation  of  suction  7  of  the  Sherman  act  (Act  July  2,  1800,  c 
047,  20  Stat.  210  [U.  S.  Conip.  St.  1901,  p.  3202]),  as  the  manufacture  of 
sugar  does  not  constitute  trade  or  commerce  and  only  incidentally  af- 
fects It. 

Battle  &  Marshall  (Frank  S.  Black,  H.  Snowden  Marshall,  and  John 
W.  Hutchinson,  Jr.,  of  counsel),  for  plaintiff. 

Henry  B.  Closson  and  Tompkins  Mcllvaine  (Henry  W.  Taft  and 
John  G.  Johnson,  of  counsel),  for  defendants  American  Sugar  Re- 
fining Company  and  Parsons. 

Francis  H.  Kinnicutt,  for  defendants  Robinson,  Twigg,  and  Wer- 
ner. 

George  H.  Earle,  Jr.,  receiver. 

HOLT,  District  Judge.  This  is  a  motion  to  dismiss  the  complaint 
on  the  trial  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  complaint  alleges,  in  substance, 
that  the  plaintiff  is  a  corporation  organized  under  the  laws  of  Pemisyl- 
vania,  with  a  capital  stock  of  $5,000,000;  that  the  defendant  the 
American  Sugar  Refining  Company  is  a  corporation  organized  under 
the  laws  of  New  Jersey,  engaged  in  the  business  of  importing  raw 
sugar,  and  refining  it,  and  selling  the  refined  sugar;  that  the  plain- 
tiff, from  1883  till  1898,  was  engaged  in  the  business  of  importing 
raw  sugar,  refining  it,  and  selling  it ;  that  from  1898  to  1901  it  ceased 
to  do  business,  and  that  in  1901  it  commenced  the  erection  of  a  new 
and  enlarged  refinery,  which  was  completed  in  1903;  that  about  the 
time  of  the  completion  of  the  refinery,  and  before  it  began  to  do  busi- 
ness, the  defendant  the  American  Sugar  Refining  Company,  Gustav 
E.  Kissell,  and  certain  of  the  other  defendants  entered  into  a  con- 
spiracy in  restraint  of  trade  and  commerce  between  the  states  and 
with  foreign  countries;  that  pursuant  to  that  conspiracy  Kissell,  as 
agent  for  the  American  Sugar  Refining  Company,  but  without  disclos- 
ing his  principal,  loaned  to  Adolph  Segal  $1,250,000,  and  took  from  him 
as  collateral  security,  among  other  property,  $2,600,000  of  stock  of  the 
plaintiff,  being  a  little  more  than  half  its  entire  stock,  with  an  agree- 
ment which  provided,  among  other  things,  that  four  of  the  seven  di- 
rectors of  the  plaintiff  should  resign  and  their  places  be  filled  by  Kis- 
seirs  principal;  that  such  agreement  was  carried  out,  the  four  di- 
rectors resigned,  and  four  persons  selected  by  the  American  Sugar  Re- 
fining Company  were  elected  in  their  place;  that  thereupon  the  four 
new  directors,  constituting  a  majority  of  such  board,  pursuant  to 
such  conspiracy,  and  by  direction  of  the  American  Sugar  Refining 
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Company,  voted  not  to  operate  the  plaintiff's  plant  until  the  furtlier 
order  of  the  board ;  that  such  plant  has  not  been  operated  since ;  that 
as  a  result  of  such  conspiracy  and  action,  the  plaintiff  has  suffered 
damage  in  the  sum  of  $10,000,000 — and  judgment  is  demanded  for 
three-fold  damages,  or  $30,000,000,  as  provided  in  section  7  of  the 
Sherman  anti-trust  act  (Act  July  2,  1890,  c.  647,  26  Stat  210  [U.  S. 
Comp.  St  1901,  p.  3202]). 

The  case  of  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1,  16  Sup. 
Ct  249,  39  L.  Ed.  325,  in  my  opinion,  controls  this  case.  That  was 
a  suit  brought  by  the  United  States  against  the  E.  C.  Knight  Com- 
pany, a  Philadelphia  sugar  refining  company,  and  three  other  Phila- 
delphia sugar  refining  companies,  and  the  defendant  in  thi3  case, 
the  American  Sugar  Refining  Company.  The  charge  in  that  case 
was,  in  substance,  that  the  American  Sugar  Refining  Company  had 
purchased  the  entire  stock  of  the  four  Philadelphia  refining  companies ; 
that  the  result  of  that  purchase  was  that  the  American  Sugar  Re- 
fining Company  had  obtained  a  substantial  monopoly  of  the  busi- 
ness of  refining  sugar  in  the  United  States.  The  Supreme  Court 
held  that  the  action  would  not  lie;  that  manufacture  was  not  trade 
or  commerce;  that  the  action  of  the  American  Sugar  Refining  Com- 
pany, in  stopping  the  manufacture  of  sugar  by  the  Philadelphia  re- 
fineries, only  incidentally  affected  the  sale  of  the  product;  that  Con- 
gress had  no  jurisdiction  to  pass  laws  to  remedy  injuries  caused  by 
such  action,  and  that  the  states  alone  had  power  to  pass  such  laws. 

It  is  claimed  by  the  plaintiff  that  this  case  differs  from  the  Knight 
Case.  It  is  said  that  in  the  Knight  Case  the  American  Sugar  Refining 
Company  purchased  the  entire  stock  of  the  Philadelphia  refining  com- 
pany, and  had  a  right  to  do  what  it  chose  with  its  own  property ;  but 
that  is  not  the  ground  of  the  decision  of  the  Supreme  Court.  That  de- 
cision is  distinctly  put  upon  the  ground  that  the  Sherman  act  only 
prohibits  contracts  or  conspiracies  in  restraint  of  trade  or  commerce 
between  the  states,  and  that  it  has  no  application  to  a  case  where  all 
that  has  occurred  is  to  stop  manufacture. 

It  is  urged  that  the  authority  of  the  Knight  Case  has  been  modified 
by  subsequent  decisions,  particularly  the  Northern  Securities  Case,  193 
U-  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679,  and  the  very  recent 
case  of  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  62  L.  Ed. 
— ,  holding  that  a  labor  union  boycott  may  be  a  combination  in 
restraint  of  trade,  under  the  Sherman  anti-trust  act.  I  have  examined 
carefully  those  decisions,  and  I  cannot  see  anything  in  them  which 
would  justify  me  in  declining  to  follow  the  decision  in  the  Knight  Case. 

This  suit  is  obviously  brought  upon  the  Sherman  anti-trust  act,  and 
the  plaintiff's  counsel  admitted  upon  the  argument  that,  in  the  pres- 
ent state  of  the  pleadings,  the  plaintiff  must  recover  upon  that  act, 
and  could  not  recover  upon  any  other  theory  of  liability.  In  my  opin- 
.  ion,  no  amendment  can  be  made  to  the  complaint  which  will. make  it 
good  so  long  as  it  is  based  on  the  Sherman  anti-trust  act.  The  citizen- 
ship of  some  of  the  defendants  does  not  distinctly  appear.  If  in  fact 
this  court  has  jurisdiction  of  this  case  on  the  ground  of  the  diverse 
citizenship  of  the  parties,  the  plaintiff  may  desire  to  amend  the  com- 
leop.— 10 
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plaint  and  proceed  upon  some  theory  of  equitable  liability,  in  which 
case  the  plaintiff  should  have  the  usual  leave  to  amend. 

My  conclusion  is  that  the  motion  to  dismiss  the  complaint  should  be 
granted,  with  leave  to  the  plaintiff  to  amend  the  complaint  within  30 
days,  upon  payment  of  costs. 


HOAGLAND   r.   OANPIBLD. 

(Clrciiit  CJonrt,  S.  D.  New  York.    Mareb  7,  1908.) 

1.  MxTNioiPAL  Corporations— Stbeets— Use  as  Highway— Nbouoewt  Use- 
Injuries— Questions  FOR  Jury. 

In  an  action  for  injuries  to  a  pedestrian  by  being  ran  into  by  a  truck 
as  he  was  crossing  a  city  street,  eyldence  held  to  require  submission  to 
the  Jury  of  the  questions  whether  the  driver  of  the  truck  wag  negligent 
In  running  against  plaintiff,  and  whether  plaintiff  was  negligent  in  at- 
tempting to  cross  in  front  of  the  truck. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  80,  Municipal  Corpo- 
rations, $  1515.] 

^.  Witnesses— Cross-Examination  of  Party— Collateral  Matter. 

Where  plaintiff  was  run  into  by  defendant's  truck  driver,  as  plaintiff 
was  crossing  a  city  street,  and  defendant  claimed  that  plaintiff  was 
negligent  owing  to  his  Intoxication,  whether  plaintiff  was  intoxicated  at 
the  time  was  not  a  collateral  matter,  but  was  within  plaintiff's  proper 
cross-examination. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  50,  Witnesses,  H 
967-975.1 

3.  Trial— Instructions— Matter  of  Common  Knowledge. 

Where,  In  an  action  for  injuries,  there  was  evidence  that  plaintiff  was 
intoxicated,  that  the  odor  of  liquor  was  perceptible  and  strong,  that  his 
talk  was  wandering  and  incoherent,  and  plaintiff  admitted  that  he  had 
been  drinking,  an  instruction  that  some  men  might  perhaps  be  able  to 
take  six,  or  eight,  or  ten  drinks  and  not  show  it,  \vhlle  other  men  might 
not  be  able  to  take  more  than  one  or  two  without  showing  it,  merely  stat- 
ed a  matter  of  common  knowledge,  and  was  not  objectionable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  48,  Trial,  (f  420- 
435.] 

4.  Evidence— Presumptions— Bodily  Condition. 

While  it  is  presumed  that  a  man  is  sober  ontll  shown  to  have  be^ 
intoxicated,  yet,  when- be  Is  shown  to  have  been  very  much  intoxicated,  a 
court  or  Jury  may  infer  from  that  fact  alone  that  he  had  been  drinking 
intoxicants,  and  if  It  was  proved  that  he  took  one  drink,  and  his  where- 
abouts and  abstinence  were  not  shown,  and  there  was  an  opportunity,  it 
might  also  be  inferred  and  found  without  further  proof  that  he  drank 
more. 

5.  Sake— Judicial  Notice. 

Courts  and  Juries  take  Judicial  notice  that  gin  and  beer  are  intoxicants. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  f  G.] 

6.  Trial— Acquiescence  in  Ruling. 

Where,  on  an  exception  being  taken  by  plaintiff's  counsel  to  a  portion 
of  a  court's  charge,  the  court  made  certain  further  statemeuts  to  which 
plaintiff*8  counsel  replied,  "That  is  undoubtedly  trae,"  plaintiff  thereby 
acquiesced  In  the  court's  statement  on  the  subject. 

7.  Municipal   Corporations— Streets— Injuries   to   Pedestrians— Axttion—  | 

Instruction.  j 

In.  an  action  for  Injuries  to  a  pedestrian  while  crossing  a  street  by  | 

being  run  into  by  defendant's  truck,  the  court  correctly  charged  that 
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there  was  evidence  that  If  defendanrs  driver  had  not  turned  aonth  just 
I  prior  to  the  accident  he  would  have  run  into  a  street  car,  and  that 

though  the  driver  testified  he  did  not  see  the  car,  yet  the  jury  might  find 
that  he  had  seen  it,  and  that  it  affected  his  conduct,  but  that  he  had  for- 
gotten it,  and  that  if  he  necessarily  turned  south  of  the  center  of  the 
street  to  avoid  the  car,  such  turning  was  not  negligence  unless  he  saw,  or 
ought  to  have  seen,  that  in  doing  so  he  would  run  into  plaintiff. 

8l  Sake— Right  op  Wat. 

Footmen  have  no  right  of  way  at  a  street  crossing  over  vehicles*  each 
having  a  right  of  passage  In  common,  and  each  being  bound  to  exercise 
reasonable  care  for  their  own  safety  and  to  avoid  injury  to  others  equally 
entitled  to  uae  the  street. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  36,  Municipal  Corpo- 
rations, §  1515;  vol.  26,  Highways,  §  459.] 

9.  Witnesses— iMPBAcnHENT— Examination. 

Where,  in  an  action  for  injuries,  a  witness  for  plaintiff  testified  that 
he  saw  the  accident  and  described  the  whole  transaction  of  the  collision, 
and  on  his  cross-examination  on  a  former  trial  stated  that  he  had  not 
talked  with  any  one  representing  plaintiff  or  defefldant  until  he  was  sub- 
pcenaed  a  day  or  two  before  that  trial,  and  then  admitted  that  he  had  sign- 
ed a  statement  procured  from  him,  without  reading  It,  defendant's  coun- 
sel was  entitled  to  frame  a  question  to  the  witness  from  the  paper  so 
signed  for  the  purpose  of  laying  a  foundation  for  its  introduction. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  §§  123a- 
1242.] 

10.  SaMK— COIXATEBAI«  MATTBRt— CONTBADICTION. 

A  proper  foundation  having  been  laid,  such  signed  statement  of  the 
witness  which  was  at  variance  with  and  contradictory  of  his  evidence  in 
nearly  every  important  particular  was  admissible  to  impeach  the  witness, 
and  was  not  objectionable  as  introducing  a  collateral  matter. 

[Ed.  Not&— For  cases  In  point,  see  Cent.  Dig.  voL  50^  Witnesses,  U 
1247-1251.] 

U.  New  TaiAir-QBoxTNDS— Exclusion  of  Evidence— PBEjunics. 

Where,  In  an  action  for  Injuries  to  a  pedestrian  by  being  struck  by  a 
team  at  a  crossing,  plaintiff  made  the  driver  his  own  witness,  and  proved 
by  him  that  he  could  have  stopped  the  team  in  15  or  20  feet,  and  plain- 
tiff called  no  other  witness  on  that  subject,  plaintiff  was  not  entitled  to 
a  new  trial  for  alleged  error  in  the  exclusion  of  questions  calling  for 
a  witness'  opinion  as  to  the  time  within  which  the  drivers  should  have 
been  able  to  have  stopped  the  team,  and  also  the  time  within  which  the 
witness  could  have  stopped  it 

I  12.  Evidence— Opinion   Evidence— ADiiissiBUJTT. 

In  an  action  for  injuries  to  a  pedestrian  by  being  struck  by  a  truck 

.  on  a  street  crossing,  questions  calling  for  an  opinion  as  to  what  the  driver 

of  the  truck  should  have  be&i  able  to  do  with  reference  to  stopping  it 

'  in  time  to  avoid  the  collision,  and  as  to  what  the  witness  could  have  done, 

were  Inadmissible. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  20,  Evidence,  (  2268.] 

18.  Witnesses — Examination— Leading  Questions. 

Where  plaintiff  was  struck  and  injured  by  a  team  at  a  crossing,  a 
'  question  asking  a  witness  whether  it  was  not  a  fact  that  such  a  team  of 

horses  and  such  a  truck  loaded  as  that  was  could  have  been  stopped  with- 
I  in  two  feet  was  objectionable  as  leading  and  suggestive. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  60,  Witnesses,  if 
!  837-^1.1 

I  14.  Evidence— Expebt  Opinion— Assumed  Facts. 

A  question  calling  for  an  opinion  of  a  witness  as  to  the  space  within 
I  which  a  team  with  a  similar  load  to  that  by  which  plaintiff  was  struck 

I  could  have  been  stopped  should  have  assumed  the  existence  of  the  teanv 
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the  truck,  the  load,  the  weight  thereof,  the  grade  of  the  street,  the  driver, 
and  speed,  etc. 

[Ed.  Note. — For  cases  In  point,  see  Oent  Dig.  vol.  20,  Bvidenoe,  || 
2292-2305.] 

lOt  Same— Matebialitt. 

Where,  in  an  action  for  Injuries  to  plaintiff  by  being  struck  by  de- 
fendant's team  at  a  crossing,  plaintiff  claimed  that  the  driver  made  no 
effort  whatever  to  stop  the  team,  and  defendant  claimed  that  the  driver 
made  no  effort  to  stop  until  plaintiff  was  at  the  pole,  some  10  or  12  feet 
from  the  front  wheels,  the  question  was,  ought  the  driver  to  have  made 
an  effort  to  stop  sooner?  it  being  conceded  that  he  could  have  done  so; 

«      and  hence  opinion  evidence  as  to  the  distance  within  which  he  should 
have  been  able  to  stop  was  not  material. 

16.  Witnesses— Contradiction— Conflicting  Statements. 

Where,  in  an  action  for  injuries,  a  witness  testified  that  he  did  not  see 
the  accident  happen,  but  went  to  plaintiff  immediately  after  and  accom- 
panied him  to  the  hospital  with  the  physician,  during  which  time  plain- 
tiff was  unconscious  and  that  his  head  was  bloody,  while  defendant  claim- 
ed that  the  witness  did  not  go  to  the  hospital,  and  did  not  examine  plain- 
tiff or  see  enough  of  him  to  say  whether  he  was  unconscious  or  notice  his 
head,  evidence  that  in  conversation  with  the  witness  after  the  accident  he 
stated  that  he  did  not  see  and  knew  nothing  about  the  accident  was  ad- 
missible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  50,  Witnesses,  §8 
1247,  1248.] 

17.  Same. 

Evidence  that  the  witness  arrested  the  driver  of  the  team  by  which 
plnintiff  was  Injured,  and  took  him  to  the  station  house,  and  there  d^^' 
tained  certain  data  from  the  driver  which   he  could  not  have  gotwx 
elsewhere,  was  also  admissible  to  show  that  the  witness  could  not  h^e 
accompanied  plaintiff  to  the  hospital,  and  known  that  he  was  unconscious. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  8| 
1276,  1277.] 

18.  Same. 

Where,  In  an  action  for  Injuries  in  a  collision  between  a  pedestrian  and 
a  truck,  a  witness  gave  material  and  beneficial  testimony  for  plaintiff, 
defendant  was  properly  allowed  to  show  that  the  witness,  who  was  a 
truck  driver,  voluntarily  visited  defendant's  place  of  business  after  the 
accident,  and  left  a  slip  of  paper  with  his  name  and  address,  and  stated 
that  he  would  testify  for  defendant,  as  "We  drivers  all  stick  together." 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  50,  Witnesses,  §8 
1189,  1201.] 

19.  Same— Recollection  op  Conplictino  Acts  ob  Declarations. 

Acts  and  declarations  of  a  witness  tending  to  show  hostility  or  an  in- 
consistent position  may  be  Inquired  into  on  cross-examination,  and  may 
be  proved  if  the  witness  denies  them  or  fails  to  remember. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  60,  Witnesses,  88 
1192-1199,   1228-1232.] 

20.  Same— Cboss-Examination. 

It  is  not  necessary  to  the  introduction  of  conflicting  declarations  or 
statements  made  out  of  court  to  contradict  a  party  that  he  should  be 
cross-examined  on  the  subject,  nor  Is  it  necessary  that  the  declarations 
or  statements  be  absolutely  contradictory  to  those  made  in  court,  provid- 
ed they  are  inconsistent  therewith,  as  where  the  witness  omits  a  ma- 
terial part  of  a  statement  sworn  to  on  a  former  occasion. 

[BA.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  50,  Witnesses,  68 
1233-1247.] 

At  Law.    Motion  by  plaintiff  for  a  new  trial  on  exceptions  to  rul- 
ings in  receiving  and  rejecting  evidence;  to  the  charge  as  made;  to 
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refusals  to  charge ;  and  on  the  ground  that  the  verdict  is  contrary  to 
and  unsupported  by  the  evidence. 

Hector  M.  Hit'chings,  for  plaintiff. 
Carl  Schurz  Petrasch,  for  defendant 

RAY,  District  Judge  This  action  has  been  tried  three  times.  On 
the  first  two  trials  the  jury  disagreed.  On  the  third  trial,  the  jury 
rendered  a  verdict  for  the  defendant.  The  evidence  in  some  respects 
was  quite  conflicting.  On  the  15th  day  of  August,  1903,  on  the  cross- 
walk of  Jay  s'treet,  in  the  city  of  New  York,  which  runs  east  and  west 
and  enters  West  street  which  runs  north  and  south  parallel  with  the 
North  River,  but  does  not  continue  further  west,  and  at  the  point 
where  Jay  street  enters  West  street,  the  plaintiff  was  struck  or  caught 
by  the  pole  of  a  heavy  truck,  loaded  with  some  five  or  six  tons  of  amu- 
nition,  all  weighing  some  seven  or  eight  tons,  and  drawn  by  two 
heavy  horses,  thrown  down,  and  his  leg  was  run  over  and  crushed  be- 
tween the  knee  and  ankle.  He  was  picked  up,  placed  on  a  bench  at  the 
comer  of  West  and  Jay  streets,  and  within  a  few  moments  taken  by  ' 
an  ambulance  and  ambulance  surgeon  to  the  hospital  a  short  distance 
away  where  his  limb  was  amputated.  The  other  foot  was  somewhat 
injured,  as  was  his  head.  It  is  claimed  by  the  plaintiff  that  the  driver 
of  this  truck  was  negligent  in  several  respects,  viz.,  first,  that  he  was 
on  the  wrong,  or  left-hand,  side  of  the  street  as  he  approached  this 
crossing;  second,  that  he  was  driving  at  a  negligent  rate  of  speed; 
third,  that  he  did  not  keep  his  team  under  proper  control,  and  was  un- . 
able  to  stop ;  fourth,  that  he  did  not  keep  a  proper  watch  and  lookout, 
and  so  failed  to  see  the  plaintiff  who  was  crossing  the  street;  fifth, 
that  if  he  did  see  him  he  did  not  exercise  proper  care  and  use  proper 
effort  to  stop,  and  so  negligently  ran  upon  plaintiff;  sixth,  that  he 
was  attempting  to  make  the  Erie  Farm,  an  open  space  just  west  of 
West  street  and  bounded  north  by  the  south  line  of  Jay  street  extend- 
ed, and  so  passed  to  the  left  side  of  Jay  street,  and  at  a  rapid  rate 
of  speed  proceeded  down  same  on  the  south  or  left-hand  side  thereof 
to  "cut  the  corner" — that  is,  pass  close  to  the  southeast  corner  of  Jay 
and  West  streets  ahead  of  plaintiff — all  in  disregard  and  violation  of 
an  ordinance  or  ordinances  of  the  city  regulating  speed,  and  requiring 
vehicles  to  keep  to  the  right  side  of  the  street  both  in  passing  along 
the  street  and  in  turning  into  another  intersecting  street,  and  hence 
ran  upon  the  plaintiff.  The  plaintiff  claims  that  because  of  this  negli- 
gence, or  these  negligent  acts,  some  or  all  of  them,  he  was  run  upon, 
thrown  down,  and  injured  in  the  manner  stated. 

The  defendant  claims  that  the  driver  of  this  truck  was  not  negligent 
m  any  of  the  respects  named,  and  that  if  he  was  the  plaintiff  was  guilty 
of  contributory  negligence,  which  caused  the  accident  and  injury.  In 
fact,  that  plaintiff,  despite  warnings,  went  quickly  and  directly  and 
heedlessly,  if  not  recklessly,  directly  in  front  of  the  horses,  when  they 
were  close  to  him,  and  that  the  driver  did  all  he  could  to  avert  injury, 
and  pulled  his  team  and  truck  to  the  left,  and  left  side  of  the  street,  so 
as  to  avoid  doing  the  plaintiff  injury,  and  for  no  other  purpose;  that 
the  plaintiff  was  intoxicated  at  the  time,,  and  hence  was  heedless  of 
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danger  and  warnings,  and  reckless  and  erratic  in  his  movements,  and 
that  this  condition  of  intoxication  caused  plaintiff  to  do  what  he  did, 
and  to  make  unexpected  and  reckless  moves,  and  hence  the  collision 
and  injury.  Jay  street  runs  westerly  on  a  slightly  descending  grade, 
is  paved  with  Belgian  blocks,  and  was  in  good  condition.  It  is  30  feet 
in  width  from  curb  to  curb.  Its  cross-walk  at  West  street  is  in  con- 
tinuation of  the  east  sidewalk  of  West  street.  From  the  movements 
of  the  plaintiff  and  defendant's  driver  (defendant  was  not  present), 
as  the  jury  should  find  them  to  have  been,  the  jury  was  to  spell  out 
and  determine  where  and  with  whom  the  fault  lay,  if  only  one  was  at 
fault,  and  whether  or  not  both  were  negligent ;  whether  or  not  the  con- 
current negligence  of  both  operating  at  the  same  time  brought  about 
the  collision  and  injury. 

The  plaintiff  says  that  when  he  was  at  the  north  curb  of  Jay  street 
going  south  on  the  east  side  of  West  street,  and  consequently  at  the 
northeast  corner  of  Jay  and  West  streets,  he  saw  this  heavy  truck 
coming  west — ^that  is,  towards  him — about  80  feet  away,  east,  and  that 
Jt  was  then  to  the  north  of  the  center  of  Jay  street ;  that  is,  on  the  right- 
*hand  side,  and,  of  course,  where  it  ought  to  have  been.  "Q.  How  fast 
was  this  truck  coming  or  goirig?  A.  It  was  going  six  or  seven  miles 
an  hour."  He  thus  describes  what  occurred  in  answer  to  a  question 
from  his  counsel : 

"Q.  Go  ahead,  what  did  you  do?  A.  I  thought  I  had  plenty  of  time  to  cross 
in  safety,  and  I  started  on  across  at  a  pretty  rapid  pace.  I  got  on  as  far  as 
about — ^Just  past  the  center  of  the  street,  and  I  looked  up,  and  I  see  that  the 
truck  was  within  a  few  feet  of  me,  about  twelve  feet.  I  also  then  thought 
I  had  time  to  get  past  it,  but  I  thought  he  would  keep  to  the  right,  but  in- 
stead of  that  he  cut  me  off  to  the  left,  and  run  right  in  me,  run  right  on  top 
of  me,  and  I  dropped  my  packages." 

Here  follows  questions  and  answers  as  to  what  he  had  in  his  hands. 

"Q.  You  stated  that  you  dropped  your  packages.  What  made  you  do  that? 
A.  I  dropped  my  packages  on  the  impulse  of  the  moment,  and  made  a  grab  for 
the  pole  of  the  truck.  I  see  that  I  was —  Q.  Never  mind  that,  what  did  the 
driver  do  that  you  saw?  Did  he  pull  up?  A.  No,  sir ;  he  did  not  Q.  TeU  the 
jury  what  you  saw  him  do,  if  anything,  to  avoid  running  you  down?  A.  I 
did  not  see  him  do  a  thing.  He  made  no  motion,  did  not  say  a  word,  nor  he 
didn't  do  a  thing  towards —  Q.  Did  he  call  out  to  you  in  any  way,  or  give 
you  any  warning?  A.  No.  sir;  he  did  not  Q.  Well,  did  anything  strike  you? 
A,  Yes,  sir ;  the  pole  struck  me." 

He  then  says  it  struck  him  in  the  abdomen,  in  front,  knocked  him 
down,  and  that  the  next  thing  he  remembers  he  was  in  the  hospital. 

"Q.  How  near  the  southerly  curb  of  Jay  street  were  you  at  the  time  that  the 
pole  struck  you?    A.  About  eight  feet  of  the  southerly  curb  of  Jay  street" 

Therefore,  on  the  plaintiff's  own  statement  as  shown  specifically  by 
his  cross-examination,  he  moved  south  about  7  feet  while  the  truck, 
going  at  the  rate  of  7  or  8  miles  an  hour,  moved  west  only  12  feet,  and 
thus  in  one  second  of  time  he  had,  by  about  two  steps,  placed  himself 
directly  in  front  of  that  team,  which,  as  his  cross-examination  showed, 
he  saw  12  feet  away  to  his  left,  and  on  the  south  or  left  side  of  Jay 
street,  and  only  6  or  7  feet  from  its  south  curb  line,  and  coming  at  the 
rate  of  at  least  7  or  8  miles  per  hour  or  about  10  or  11  feet  per  second. 
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Assume  this  testimony  to  be  true,  and  there  was  negligence  on  the 
part  of  the  plaintiff  or  on  the  part  of  the  defendant's  driver,  or  both. 
But  plaintiff  has  said,  "I  got  as  far  as  about  just  past  the  center  of  the 
street,  and  I  looked  up,  and  I  see  that  the  truck  was  within  a  few  feet 
of  me,  about  12  feet.  I  also  then  thought  I  had  time  to  get  past  it,  but 
I  thought  he  would  keep  to  the  right,"  etc.  Evidently  the  team  and 
truck  was  not  then  behind  him,  for  he  looked  up,  not  back,  and  saw  it, 
and  he  then  thought  he  had  time  to  get  past  it,  not  away  from  it,  show- 
ing he  was  to  meet  it,  if  he  failed  to  get  past  it,  and  that  it  was  then  to 
the  east  if  not  somewhat  to  the  south  of  him,  and,  according  to  his 
story,  on  the  left  side  of  the  street,  and  moving  at  the  rate  of  10  to  12 
feet  per  second.  A  man  at  "a  pretty  rapid  pace"  will  move  at  least 
7  or  8  feet  per  second.  On  his  own  story,  the  plaintiff  took  desperate 
chances.  On  the  cross-examination  wTiich  makes  his  movements  much 
more  definite  and  plain,  he  says : 

**Q.  Now,  from  the  time  you  looked  up  and  saw  It  closer  to  you  than  It  was 
when  you  first  observed  it,  how  many  steps  do  you  think  you  took  before  It 
[the  pole]  struck  you ;  give  us  your  best  recollection?  A.  About  two.  Q.  About 
two  steps?    A.  Yes,  sir.    Q.  And  then  it  struck  you?    A.  Yes,  sir." 

He  also  twice  stated  that  after  first  seeing  the  truck,  80  feet  away, 
he  next  saw  it  12  feet  away  to  the  left  or  east  of  him  as  he  was  going 
south.  He  also  stated  that  from  the  time  he  first  saw  it  he  expected 
it  was  coming  towards  him.    Also : 

"Q.  I  want  you  to  tell  me  when  you  noticed  this  truck  twelve  feet  to  the 
east  of  you  it  was  about  in  the  center  of  the  roadway,  or  whether  it  was  on 
the  uptown  side  or  downtown  side?  A,  It  was  to  the  south  of  the  center. 
♦  •  •  Q.  I  want  to  know  the  distance  from  the  downtown  side  of  the  street 
to  the  nearer  wheel,  being  the  left-hand  wlieels  of  the  truck,  at  the  time  you 
snw  this  truck  a  dozen  feet  to  the  left  of  you?  A.  T^he  southern —  Q.  The 
left-hand  wheels,  meaning  the  wheels  on  the  left-hand  side  of  the  driver  as  he 
drives?  A.  Well,  I  should  suppose  they  were  about  seven  feet  •  •  ♦  Q. 
It  was  about  seven  feet,  was  it?    Yes,  the  left-hand  wheels.** 

The  plaintiff's  evidence  placed  this  truck  on  the  south  or  left-hand 
side  of  Jay  street  nearer  to  the  south  curb  than  he  was  when  he  saw  it 
12  feet  away  coming  at  the  rate  of  10  feet  per  second  towards  him, 
and  still  he  says,  "I  also  then  thought  I  had  time  to  get  past  it,  but  I 
thought  he  would  keep  to  the  right."  If  at  that  time  he  reasoned  at 
all,  he  must  have  calculated  that,  as  he  moved  forward  directly  in  front 
of  the  horses,  the  driver  would  pull  them  to  the  right — change  theii 
direction — for  in  no  other  way  could  the  driver  keep  to  the  right  as 
plaintiff  moved  south  and  more  in  his  front. 

After  fixing  the  positions  as  stated,  this  question  was  asked: 

*Q.  That  fixes  your  position.  Now,  bear  in  mind  where  you  were  at  that 
time^  and  where  this  truck  was,  a  dozen  feet  to  your  left.  At  least  you  state 
that  the  truck  kept  coming  right  on,  did  it,  then,  at  this  speed  you  have  de- 
scribed? A.  Yes,  sir.  ♦  ♦  •  Q.  As  matter  of  fact  he  went  ahead,  did  he, 
and  yott  went  ahead?  A.  Yes,  sir.  Q.  And  as  he  went  ahead  he  turned  to- 
wards the  left,  did  he?  A.  He  cut  that  corner  off  to  the  left.  Q.  When  you 
say  he  cut  off  the  comer,  you  mean  he  inclined  his  horses  towards  the  left? 
A.  He  pulled  to  the  left.  Q.  He  pulled  to  the  left?  A.  Yes.  •  •  ♦  From 
the  time  he  struck  you  he  was  nearer  the  curb  than  he  was  twelve  feet  away? 
A.  Yes.  ^  *  *  Q.  You  do  not  know  then,  as  matter  of  ftict,  whether  he 
tamed  to  the  left  before  the  accident?    A.  I  do.    Q.  Y<m  do?    A.  Yen    Q. 
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Do  you  say  he  did  or  did  not?  A.  He  must  have  turned  to  the  left.  •  •  • 
Q.  Did  he?  A.  Yes.  •  •  •  Q.  At  the  time  of  the  accident  you  had  passed 
or  had  you  not  passed  the  pole  of  the  wagon?  A.  No,  sir.  Q.  You  had  not 
passed  It;  is  that  right?  A.  That  is  right  Q.  And  you  were  to  the  north  of 
the  pole?    A.  No.  I  was  about  in  front  of  the  iK>le,  west  of  the  pole." 

The  witness  then  repeated  that  at  the  time  of  the  collision  he  had 
not  passed  the  pole.  Later  he  was  interrogated  with  respect  to  his 
position  in  respect  to  the  horses,  viz. : 

"Q.  Now,  Mr.  Hoagland,  when  you  saw  these  horses  a  dozen  feet  to  the  left 
of  you  in  the  position  that  you  have  described,  and  you  were  on  the  cross- 
wallc  in  the  point  you  have  described,  which  was  nearer  to  you,  the  left-hand 
horse  or  the  right-hand  horse?  A.  The  right-hand  horse.  *  *  *  I  mean 
the  horse  on  the  right-hand  side  of  the  driver.  •  ♦  ♦  Q.  You  were  a  lit- 
tle to  the  north  of  the  horse  when  you  realized  you  were  getting  into  hot  wa- 
ter, is  that  right?    A.  Yes,  sir." 

We  therefore  have  this  condition  or  situation:  The  plaintiff  is 
going  south  rapidly;  he  sees  the  team  and  truck,  knowing  when  he 
attempted  the  crossing,  and  all  the  time  it  is  to  his  left  and  coming 
west  rapidly,  to  his  left  12  feet  away  coming  rapidly  on  the  south 
side  of  the  street  as  near  or  nearer  the  curb  than  he  is.  He  thinks, 
and  thinks,  "I  had  time  to  get  past  it."  He  makes  the  attempt;  he 
knowingly  and  designedly,  realizing  he  is  getting  into  hot  water,  takes 
two  steps  in  advance,  and  then  finds  himself  immediately  in  front  of 
the  pole  moving  10  feet  per  second.  The  collision  and  injury  follow. 
He  did  not  stop ;  he  did  not  back  away  when  he  was  gettmg  into  hot 
water,  but  kept  on.  As  to  his  conduct  there  can  be  but  one  excuse 
— that  is,  that  seeing  the  danger  imminent,  close  at  hand,  in  the  emer- 
gency, in  the  haste,  confusion,  and  possible  excitement,  he  made  a 
mistake  and  took  the  wrong  course.  If  he  did  what  he  says  he  did 
of  choice,  with  deliberation,  if  he  elected  to  take  the  chances,  he  can 
in  no  event  recover,  for  such  an  act  knowingly  and  deliberately  done 
under  such  circumstances  would  be  foolhardy  and  perilous  in  tiic  ex- 
treme, and  would  constitute  deliberate  contributory  negligence.  It 
would  be  taking  a  risk  no  sane  man  would  take.  But  the  defendant 
has  given  evidence  tending  to  show  that  the  plaintiff  was  in  an  in- 
toxicated condition  so  that  he  did  not  realize  fully  what  he  was  doing, 
and  it  also  appears  that  defendant's  driver  knew  this  before  the  plain- 
tiff attempted  to  make  the  crossing.  There  is  also  evidence  tending 
to  show  that  the  defendant's  driver  was  on  the  wrong  side  of  the 
street  without  excuse,  in  violation  of  the  ordinance,  driving  rapidly 
and  attempting  to  cut  the  corner,  and  that  he  saw  the  plaintiflf  from 
the  time  he  first  left  the  sidewalk  and  turned  to  the  left,  so  tliat  he 
in  effect  changed  his  course  to  the  left  as  he  approached  the  plaintiff 
who  was  moving  to  the  driver's  left,  and  thus  kept  the  plaintiff  in 
his  front  as  he  approached  him  until  the  collision  occurred;  that  of 
this  the  plaintiff  was  not  conscious;  that  plaintiff  was  justified  in 
thinking  the  driver  had  kept  on  the  right-hand  side  of  the  street,  and 
hence  would  pass  him  in  his  rear,  until  looking  to  his  left  he  found 
himself  suddenly  almost  confronted  by  this  rapidly  approaching  team 
and  truck;  this  sudden  danger  and  peril  forced  upon  him  by  this 
negligence  of  the  driver,  and  that,  in  the  emergency,  in  the  immediate 
presence  of  the  peril,  he  did  the  best  he  could,  thought  he  could  safe* 
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ly  pass,  keq)  on  safely  to  the  south  sidewalk  and  escape  injuryj  and 
that  acting  on  that  impulse  he  did  what  he  did  and  as  he  did.  If 
this  is  not  the  solution,  then  plaintiff  was  guilty  of  contributory  neg- 
ligence on  his  own  statement,  even  if  the  driver  was  negligent,  for 
he  could  not  rush  into  a  known,  impending  danger  and  peril,  and 
then  recover  damages  for  the  injury,  even  if  the  driver  was  negligent 
in  not  stopping  or  turning  to  the  right  instead  of  the  left,  for  the 
plaintiff  saw  he  had  not  done  that  when  he  was  confronted  by  the 
team  and  truck  12  feet  to  his  left.  Of  course,  it  may  be  the  jury 
would  have  been  justified  in  finding  that  plaintiff  did  not  see  the  ap- 
proaching truck  in  time  to  stop,  or  step  back  and  so  avoid  it.  It  may 
be  the  jury  would  have  been  justified  in  finding  that  plaintiff  acted 
on  the  belief  that  the  driver  would  swing  to  the  right  and  so  come 
upon  him  if  he  stopped.  The  plaintiff  made  no  such  claim  but  said 
he  thought  then,  when  only  12  feet  apart,  he  had  time  to  get  by  the 
team.  There  is  no  fact  stated  by  plaintiff  or  his  witness  tending  to 
show  that  the  driver  purposed  to  turn  to  the  right  at  that  time.  The 
questions  were  left  to  the  jury.  It  was  also  left  to  the  jury  to  de- 
termine whether  the  plaintiff  did  as  he  did  under  a  sudden  impulse 
having  been  placed  in  a  position  of  peril  by  the  negligence  of  the 
driver,  and  merely  erred  in  judgment.  It  was  also  left  to  the  jury  to 
determine  whether  the  driver,  seeing  the  plaintiff  on  the  crossing  as 
he  admits  he  did,  exercised  due  care,  did  all  he  could,  to  avoid  run- 
ning upon  and  injuring  him ;  whether  he,  confused  by  the  movements 
of  the  plaintiff,  and  acting  quickly  in  an  emergency  caused  by  the 
plaintiff's  negligence,  or  conduct,  merely  erred  in  judgment  in  pull- 
ing to  the  left  to  avoid  him,  supposing  he  would  stop,  when,  had  he 
known  what  plaintiff  would  do,  he  ought  to  have  pulled  to  the  right. 
Isador  Berkowitz,  a  witness  for  the  plaintiff,  says  he  saw  the  ac- 
cident; that  he  was  on  the  farm  of  the  Baltimore  &  Ohio  Railroad 
Company  just  across  West  street  opposite  the  west  end  of  Jay  street, 
and  must  have  been  about  150  feet  from  the  accident.  His  story,  in 
answer  to  questions,  is : 

"I  saw  a  truck  comlDg  down  Jay  street  abont  tbe  middle  of  the  block  on  a 
fast  trot  with  a  load  of  cartridges  on  it — driven  by  a  man  named  Foster. 
He  was  gr4ng  I  should  jadge  about  six  miles  an  hour,  and  as  he  was  coming 
down  *he  pointed  his  pole  to  the  southern  part  of  Jay  street  as  he  gets  to 
the  end  of  it.'  Aod  so  I  saw  a  man  coming  south  with  a  satchel  and  bundle  in 
his  hands,  which  got  hit  by  the  pole  and  ranned  over.  'He  was  hit  about  the 
middle  part  from  the  center  of  Jay  to  the  south  curb.'  He  was  on  the  east 
edge  of  tbe  cross-walk.  Q.  What  did  the  driver  do,  if  anything  at  that  time, 
just  prior  to  the  Impact?  A.  I  did  not  notice  him  do  anything  more  but  to 
drive  away  over  across  west,  and  he  stopped,  and  he  crossed  over  on  the  farm. 
Q.  Did  you  see  him  pull  up  his  horses  in  any  way,  or  stop  his  horses  in  any 
way?    A.  I  did  not  sir." 

He  then  says  he  saw  him  stop  on  the  farm  after  he  crossed  West 
street. 

'^Q.  Now,  tell  us  what  the  man  did  that  you  saw  before  be  was  struck?  A. 
Wben  I  first  see  him  between  a  crowd  he  was  coming  on  West  street — that  is, 
on  the  sidewalk  of  West  street —  and  as  the  truck  struck  him  he  dropped  his 
bundles  so  as  to  grab  the  pole,  like  to  hold  It  back,  and  the  pole  repeated  and 
It  knocked  him  down.  Q.  Did  you  see  the  pole  strike  him  anywhere?  A. 
Well,  I  oould  not  notice  that    ^    «    *    Q.  Which  way  did  he  faU?    A.  He 
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fell  h^ad  north.  Q.  His  bead  was  north,  up  West  street?  A.  Yes.  Q.  Did 
you  see  any  of  the  wagon  go  over  him,  of  the  truck?  A.  I  have  seen  the  nigh 
wheel  go  over  one  of  his  legs.  Q.  What  do  you  mean  by  the  nigh  wheel?  A. 
Left  side ;  left  end,  left-hand  wheel."  He  then  says  be  did  not  see  Hoagland 
before  he  started  to  cross.  •  ♦  •  Q.  Now  stop  a  moment  and  tell  us  just 
where  be  was  when  you  picked  him  up?  A.  He  was  about  the  middle  part 
from  the  center  to  the  south  curb  of  Jay  street.  Q.  And  where  was  he  with 
reference  to  the  cross-walk  crossing  Jay  street?  A.  About  the  edge  of  the 
east  side  part  of  It" 

On  a  former  trial  and  on  this  last  trial  the  witness  swore  there  was 
a  horse  car  which  passed  up  West  street,  as  the  driver  approached,  and 
on  this  trial  said  that  if  he  had  not  turned  to  the  south  side  of  Jay 
street  he  would  have  struck  the  car  about  the  middle. 

"Q.  Mr.  Berkowltz,  please  tell  this  jury  where  the  street  car  wss  on  West 
street  when  you  saw  this  truck,  the  pole  of  this  truck,  strike  Hoagland ;  was 
it  between  you —  The  Court:  Do  not  suggest  Q.  (continued).  Now,  explain 
that  and  tell  exactly  whether  there  was  anything  in  the  line  of  your  vision 
of  that  accident?  A.  The  time  I  saw  the  truck  up  along  Caroline  street  a  car. 
was  coming  from  south  north  to  about  around  Duaue  street,  Duane  and 
West,  about,  and  the  car  kept  coming  right  ahead  of  it  and  this  truck  came 
down.  If  he  bad  kept  straight  he  would  have  run  into  the  car.  Therefore 
he  switched  his  pole  over  towards  his  left  so  the  car  passed  upward.  The 
Court:  So  as  not  to  run  into  the  car,  is  that  it?  A.  So  as  not  to  run  into 
the  car — to  run  behind  the  car." 

This  he  emphatically  repeated  on  his  cross-examination,  and  he  also 
stated  that  the  team  was  about  half  way  from  the  cross-walk  to  Caro- 
line street  when  this  was  done — that  is,  40  feet  from  the  cross-walk. 
The  evidence  is  clear  and  emphatic  that  Jay  street  was  clear  of  vehic- 
les. Hence,  we  have  an  undisputed  excuse  for  the  presence  of  the 
truck  on  the  south  side  of  Jay  street  and  a  sufficient  one.  Still,  strictly 
it  was  his  duty  under  the  ordinance  to  move  to  the  north  if  there  was 
time  after  the  car  passed.  On  the  former  trial  he  said  it  happened  so 
quick  he  could  not  tell  whether  any  wheel  went  over  either  limb  or 
not,  and  that  he  could  not  tell  whether  the  driver  pulled  his  horses  up 
or  back  in  any  way  at  and  just  before  he  struck  the  plaintiff,  for  the 
reason,  "I  didn't  pay  any  attention;  as  I  said,  I  was  looking  at  the 
man  at  the  end  of  the  pole." 

From  the  evidence  in  the  case — ^all  the  witnesses  agreeing  that  plain- 
tiff lay  on  the  cross-walk  with  head  to  the  north  after  being  knocked 
or  thrown  down — it  is  self-evident  that  this  plaintiff  was  not  struck 
by,  and  that  he  did  not  grab  hold  of,  the  pole  of  a  truck  moving  west 
at  the  rate  of  six  or  seven  miles  per  hour.  If  he  was  on  the  cross- 
walk when  hit,  and  fell  on  the  cross-walk — east  edge  as  they  say,  or 
either  edge — and  he  was  struck  by  the  pole,  or  he  grabbed  it,  and  it 
"repeated,"  that  is,  moved  from  side  to  side,  and  threw  him  sidewise, 
it  is  evident  the  truck  was  nearly  at  a  standstill,  or  moving  slowly  at 
that  moment,  and  this  fully  corroborates  the  witnesses  who  say  that, 
when  the  plaintiff  appeared  in  front,  of  the  team,  the  driver  pulled  up- 
and  to  the  left.  The  pole  of  a  loaded  vehicle  will  repeat  when  sud- 
denly pulled  up.  If  that  team  and  truck  was  going  10  feet  or  8  feet 
per  second,  and  plaintiff  was  on  that  walk  and  caught  the  pole,  or 
was  struck  in  the  abdomen,  in  front  as  he  says  he  was,  or  elsewhere, 
by  the  pole,  he,  in  all  human  probability,  would  have  struck  the  pave- 
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ment  far  to  the  west  of  where  the  impact  took  place ;  he  would  have 
been  carried  or  thrown  forward  and  sidewise  by  such  an  impact,  not 
simply  moved  a  little  to  one  side  and  dropped  down.  On  the  evidence 
given  by  the  plaintiff  and  his  witnesses,  weakened  by  the  disinterested 
witnesses  of  the  defendant,  it  is  evident  that  the  driver  was  not  guilty 
of  any  act  of  wanton  or  willful  negligence.  This  horse  car  moving 
between  Berkowitz  arid  the  truck  cut  off  observation  for  a  time,  and  to 
a  juror  the  witness  said  there  was  nothing  unusual  to  attract  his  at- 
tention until  the  collision  occurred. 

It  is  unnecessary  to  recite  the  testimony  of  the  defendant's  witnesses 
in  detail.  William*  Foster,  the  defendant's  driver,  says  .that  he  came 
from  the  East  river  with  his  load  and  turned  into  Jay  street,  and  pro- 
ceeded down  it  towards  West  street,  and  saw  nothing  in  Jay  street  to 
interfere  with  progress  or  cause  him  to  turn  aside ;  that  his  load  on 
the  down  grade  forced  the  team  off  a  walk  into  a  slow  trot ;  that  he 
was  between  the  center  and  north  curb,  and  had  his  reins  taut — well 
held  in  both  hands;  that  he  saw  teams  passing  up  and  down  West 
street  and  people  passing  on  this  crossing ;  that  this  was  a  large  rack 
truck — rack  over  four  feet  wide — and  this  with  the  wheels  would  make 
the  truck  about  five  feet  wide;  that  the  right-hand  wheels  were  about 
five  feet  from  the  curb,  which  would  bring  the  left  wheels  about  five 
feet  north  of  the  center  of  the  street ;  that  he  was  looking  ahead  to  see 
what  was  in  front  of  him,  and  that  when  he  was  about  ten  feet  from 
this  crossing  he  first  saw  the  plaintiff.    The  witness  says : 

*The  first  thing  I  seen,  I  guess  I  had  been  about  ten  feet  or  so  from  the 
comer  of  West  and  Jay,  T  saw  a  man  about,  I  should  judge  about,  three  feet 
on  the  walk,  three  feet  on  the  northerly  walk  of  West  street  [meaning,  as  he 
stated,  the  sidewalk  at  the  northeast  comer  of  Jay  and  West  streets].  Q. 
Go  right  on  and  tell  what  he  did?  A.  Well,  I  see  other  people  stop.  I  hol- 
lered, and  naturally,  seeing  this  man  come  along,  I  hollered.  I  hollered  sev- 
eral times  thinking  this  man  would  stop.  •  •  ♦  I  naturally  pulled  up  a 
little  tighter  on  my  lines.  The  team  spread  out  This  man  did  not  seem  to 
stop,  and  when  I  see  that  I  exerted  all  the  strength  I  had  in  my  arms  to  pull 
the  team,  but  instead  of  him  stopping —  Q.  Pulling  the  team  how?  A.  I  pull- 
ed it  right  up  straight  to  try  to  stop.  Q.  To  stop?  A.  Yes,  sir.  Q.  Go  right 
on.  A.  I  see  this  man  lurch  out,  and  he  grabbed  my  pole,  and  when  I  see 
that  I  suppose  the  team  got  frightened,  and  pulled  harder  than  I  could.  Now. 
instead  of  him  holding  the  pole — the  pole  I  suppose  raised  about  a  foot  with 
the  pull  that  I  gave  my  team,  and  naturally  threw  the  man  off,  and  my  team  had 
spread  at  that  time,  spread  more  than  they  had  spread  during  this  holding,  I 
bad  coming  down  this  incline,  and  the  man  fell  straight,  and  my  team  traveled 
thrpe  foot  I  should  say,  and  I  see  the  man  laying  there,  and  I  did  the  best 
I  could  to  hold.  I  had  no  idea  of  mnning  over  the  man.  I  suppose  he  lay 
In  the  center  when  he  fell,  and  my  team  8toi)ped  on  the  uptown  track." 

He  says  he  got  off  and  went  back;  that  the  plaintiff  lay  three  or 
four  feet  off  the  west  side  of  the  cross-walk,  and  mostly  on  the  north- 
erly side  of  Jay  street.  '*With  the  second  pull  that  I  grabbed,  you 
know  my  lines,  when  I  see  this  man  grab  the  pole,  of  course  I  tried 
with  the  best  of  my  ability  for  to  stop,  and  my  pole  naturally  raised.*' 
He  also  said  that  when  he  pulled  up  he  pulled  to  the  left.  On  cross- 
examination  he  said  that  the  man  staggered;  was  not  coming  slow; 
was  staggering,  wabbling  one  way  and  the  other,  and  that  tiie  man 
went  10  feet  to  the  pole  while  he,  the  driver,  was  going  15  feet.  He 
also  said  he  would  go  15  feet  before  he  could  stop ;   tSat  he  had  his 
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horses  under  control  before  the  man  lurched  on  him  and  then  pulled 
them  up  as  quickly  as  he  could. 

**Q.  Now,  they  have  shown  here  that  you  have  said  that  you  pulled  them 
so  as  to  avoid  the  man.  What  did  you  do  in  that  regard?  A.  Oh !  I  tried  to 
pull  away  from  him.  •  ♦  ♦  i  guess  I  went  a  foot  or  so  south,  ♦  ♦  • 
pulled  them  to  the  left  a  little." 

Arthur  L.  Foster,  a  business  man,  in  no  way  interested  or  related 
to  the  driver,  testified  that  he  was  walking  up  West  street  on  the 
east  sidewalk,  came  to  the  southeast  corner  of  West  and  Jay  streets, 
and  saw  the  accident;  there  was  a  truck  almost  to  the  comer; 
"I  did  not  step  off  the  cross-walk,  and  intended  to  let  it  pass.  To  de- 
scribe the  accident  as  I  saw  it,  the  horses  or  the  pole  had  traveled  about 
three  feet,  four  foot,  on  the  other  side  towards  West  street  beyond  the 
cross-walk  when  I  first  saw  a  man  struck  with  the  end  of  that  pole,  and 
he  fell  in  a  northwesterly  direction  and  the  front  right-hand  wheel  of 
the  truck  ran  over  his  leg."  As  to  the  speed  of  the  team,  he  said  they 
were  not  trotting  but  possibly  on  .a  fast  walk.  He  says  the  truck  stop- 
ped when  its  rear  end  was  about  five  feet  from  where  the  man  lay. 
"The  driver  as  I  saw  it  at  the  time  was  making  every  effort  to  stop 
his  horses.  Q.  What  was  he  doing?  A.  The  only  thing  that  I  saw 
him  do  was  to  pull  up  on  his  horses  hard,"  He  also  says  the  team 
was  going  straight  down  Jay  street ;  that  he  could  not  see  the  plaintiff 
until  he  was  struck  as  the  pole  was  across  the  cross-walk,  and  his  at- 
tention was  not  attracted  to  him  until  then. 

On  cross-examination  he  fixed  the  distance  from  the  south  curb  of 
Jay  street  to  the  left  wheels  as  10  feet.  This  would  bring  the  truck 
just  south  of  the  center  of  the  street.  He  also  says  the  driver  pulled 
the  horses  to  the  left;  that  the  plaintiff  was  four  feet  west  of  the  walk 
when  struck ;  that  a  good  many  people  were  passing  up  and  down  the 
street;  that  as  soon,  practically,  as  the  man  was  hit,  the  horses  and 
truck  came  between  him  and  the  plaintiff.  He  also  said  it  was  the 
right  wheel  that  passed  over  plaintiff's  leg;  that  the  driver  pulled 
on  the  horses  as  hard  as  a  man  could  pull  after  the  man  was  struck, 
and  that  was  the  only  time  his  attention  was  attracted  to  him. 

Edward  C.  Conelon  says  he  was  walking  down  West  street  about 
10  feet  behind  the  plaintiff  who  staggered,  walked  zigzag,  and  that 
he  was  10  feet  behind  at  the  north  curb  of  Jay  street;  that  the  plain- 
tiff went  right  on  to  the  cross-walk;  that  at  that  time  he  thinks  the 
team  was  60  feet  to  the  east  but  later  modified  that ;  that  the  right- 
hand  wheels  of  the  truck  when  the  collision  came,  in  an  instant  like 
a  flash,  were  10  feet  from  the  north  curb  of  Jay  street ;  that  he  heard 
a  yell  of  warning  from  Jay  street;  that  the  horses  were  coming  on 
an  incline  to  the  right,  and  swung  apart  as  they  struck  plaintiff; 
that  the  horses  jumped  or  were  pulled  to  the  left;  that  the  mix-up 
came  a  little  to  the  south  of  the  center  of  Jay  street,  and  he  is  sure 
plaintiff  was  on  the  cross-walk;  that  plaintiff  walked  right  straight 
on,  did  not  halt  at  all  until  struck.  He  also  says  the  plaintiff  was 
not  over  10  feet  ahead  of  him  when  the  impact  came,  and  that  he 
(witness)  stopped  on  the  corner  because  of  it;  that  at  that  time  they 
swung  or  turned  south.     The  witness  Perkins  testified  to  hearing  a 
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"hollering"  at  Jay  street,  and  seeing  a  man  with  two  packages  stag- 
gering and  bump  against  some  one,  and  then  drop  his  packages,  al- 
so a  truck;  but  a  passing  vehicle  then  cut  off  his  view  of  what  oc- 
curred. 

There  was  evidence  that  the  plaintiff  was  intoxicated,  g^ven  by 
the  ambulance  surgeon  when  he  found  him  on  the  bench  a  few  min- 
utes after  the  accident,  and  also  from  some  of  the  physicians  at  the 
hospital,  and  evidence  that  he  took  one  drink  a  short  time  before  the 
accident.  I  am  of  the  opinion  that  it  was  a  fair  question  of  fact 
for  the  jury  whether  the  defendant's  driver  was  negligent  in  running 
on  or  against  the  plaintiff;  whether  the  plaintiff  was  chargeable  with 
contributory  negligence.  The  question  of  plaintiff's  condition  as  to 
intoxication  was  important  in  at  least  three  aspects  of  the  case,  as 
the  court  told  the  jury:  First,  as  bearing  on  plaintiff's  conduct  and 
movements;  second,  on  the  question  of  his  memory  or  recollection 
of  the  transaction ;  and,  third,  as  bearing  on  the  actions  of  the  driver. 
It  was  not  a  collateral  matter,  but  one  tlie  defendant  had  the  right  to 
go  into  on  the  cross-examination  of  the  plaintiff.  The  plaintiff  de- . 
scribed  the  transaction  in  which  he  was  injured,  and  the  defendant 
had  the  right  to  show,  if.  he  could,  by  plaintiff  himself,  that  he  was 
not  in  a  condition  to  observe  or  remember;  also  that  because  of  his 
intoxication  he  did  strange  and  indiscreet  and  eccentric  things  such 
as  a  person  about  to  meet  him  would  not  reasonably  apprehend,  and 
that  his  conduct  was  negligent  and  reckless.    The  jury  was  charged : 

'^If  the  defendant's  driver  saw  that  the  plaintiff  was  Intoxicated  and  liable 
to  come  in  front  of  hfm,  unnble  to  care  for  himself,  then  he,  the  driver,  was 
bonnd  to  exercise  greater  care  on  his  part  to  avoid  doing  the  plaintiff  injury. 
By  being  intoxicated  the  plaintiff  forfeited  no  right  to  a  safe  street,  or  to  have 
others  exercise  due  care  on  their  part  towards  him  in  using  the  street.  *  *  • 
Defendant's  driver  was  under  no  obligation  to  regulate  his  conduct  so  as  to 
avoid  intoxicated  persons  In  the  street  unless  he  knew  them  to  be  there.  If 
the  plaintiff  moved  In  a  way  that  was  not  reasonably  to  be  anticipated  by  h 
careful  and  prudent  man  of  intelligence,  and  such  movements  were  not  antic- 
ipated by  the  driver,  were  unexpected,  not  reasonably  to  be  apprehended,  then 
the  driver  was  not  negligent  in  not  foreseeing  them,  and  providing  or  guarding 
against  them  or  regulating  his  movements  In  anticipation  thereof  so  as  to  avoid 
their  consequences.  Now,  gentlemen,  It"  is  for  you  to  say  whether  or  not  the 
plaintiff  was  under  the  influence  of  liquor  to  such  an  extent  that  it  affected 
his  conduct,  his  movements,  his  memory  here,  and,  if  so,  to  what  extent?  You 
have  heard  the  evidence  that  he  did  take  at  least  one  drink  a  short  time  prior 
to  the  accident,  and  you  have  heard  the  remark  of  one  of  the  plaintiff's  wit- 
nesses here  that  It  occurred  to  him  when  he  heard  of  this  accident  that  the 
plaintiff  was  sober  when  he  saw  him  about  2  o'clock  p.  m.  that  same  day. 
Then  you  have  also  heard  the  evidence  of  his  injury,  as  to  whether  he  was  con- 
scious or  unconscious  when  removed  to  the  hospital,  the  evidence  of  shock  and 
concussion,  and  the  description  of  the  symptoms  of  shock  and  concussion.  It 
Is  fbr  you  to  say  what  the  condition  of  this  plaintiff  as  to  sobriety  or  intoxica- 
tion actually  was,  and  how  far  it  affected  the  actions  and  the  movements  of 
the  plaintiff,  and  also  those  of  the  defendant's  driver." 

There  was  no  request  to  charge  differently  on  that  subject,  but 
plaintiff's  counsel  excepted  to  the  remark,  "You  have  heard  the  evi- 
dence that  he  did  take  at  least  one  drink  a  short  time  prior  to  the 
accident."  Thereupon,  after  some  little  discussion  as,  to  the  evidence, 
the  court  stated  to  tlie  jury; 
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"You  win  remember  exactly  what  Behreus  said.  I  do  not.  But  the  effect 
of  it  was  that  it  was  one  drink  that  he  took  there ;  that  is  the  sum  and  sub- 
stance of  it  Now,  the  plaintiff  himself  has  come  here  upon  the  stand  and  he 
swears  that  he  only  took  one  drink  that  day.  Mr.  Hitchings:  And  he  took 
that  at  the  hotel  of  Behreus.  The  CJourt:  There  is  the  one-drink  evidence. 
Now,  here  is  a  witness  who  says  he  walked  down  behind  him,  and  he  has  de- 
scribed it ;  I  won't  repeat  it,  because  it  is  not  pleasant  to  repeat.  Then,  here 
is  the  evidence  of  the  ambulance  surgeons,  and  you  heard  what  they  said. 
Now,  notwithstanding  what  the  other  witnesses  say  who  saw  him,  there  is  evi- 
dence in  the  case  which  would  justify  you  in  finding  that  the  plaintiff  that 
day — that  afternoon — took  more  than  one  drink.  (This  was  excepted  to.)  The 
Court:  But  it  is  for  you  to  say  whether  he  did  or  not.  (This  was  excepted 
to.)  The  Court:  I  have  left  it  to  you  to  say  and  consider— of  course  to  see 
a  man,  if  you  prove  a  man  was  staggering  through  the  streets,  even  if  you  do 
not  prove  by  somebody  that  they  sold  him  liquor  or  something — that  they 
saw  him  drink  it,  that  fact  alone  is  evidence  that  would  Justify  a  Jury  in  find- 
ing that  he  drank  something  that  was  intoxicating.    (This  was  excepted  to.)'* 

The  jury  having  come  into  court  for  further  instructions,  it  was 
finally  agreed  by  counsel  that  the  jury  should  take  the  plaintiff's  evi- 
dence, and  this  led  to  a  statement  that  the  last  time  plaintiff  was  on 
the  stand  his  evidence  related  solely  to  his  taking  one  drink.  There- 
upon a  juror  inquired,  "Your  honor,  have  we  any  right  to  ask  where 
and  how  and  in  what  manner  he  spent  his  hour  between  three  and 
four,  about  which  there  is  no  evidence?"  Thereupon  the  following 
occurred :  ' 

*'The  Court:  Yes,  sir.  In  the  course  of  all  the  evidence  of  others,  there  are 
some  witnesses  called  to  show  the  plaintiff  was  at  certain  places  of  business 
about  two  o*clock,  perhaps  they  differ  somewhat  about  the  hour,  but  it  was 
about  two.  There  is  no  direct  evidence  as  to  where  he  was  or  what  he  did 
between  that  hour  and  the  time  he  was  at  this  hotel.  Mr.  Hitchings:  Your 
honor  is  in  error.  We  had  two  witnesses  who  swore  they  saw  him  at  Bates 
at  three  o'clock.  Mr.  Petrasch:  Some  said  between  one  and  two.  and  some 
said  between  two  and  three.  The  Court:  There  is  a  variation ;  some  of  them 
varied.  I  think  one  man  said  he  thought  it  was  near  three  o'clock.  ^Ir. 
Hitchings:  Two  men  said  they  saw  hUn  at  three  o'clock.  The  Court:  They 
said,  as  I  recited  in  the  charge,  one  man  said  that  he  was  sober  at  the  time 
he  saw  him — perhaps  he  said  three  o'clock.  He  said  when  he  heard  of  the 
accident  that  night,  this  particular  witness — I  have  'forgotten  his  name — he 
said  that  it  occurred  to  him  then  that  he  was  sober  when  he  saw  him.  Now, 
other  witnesses  say,  and  you  have  heard  them — the  one  that  says  he  was  fol- 
lowing behind  him,  and  the  two  doctors  at  the  hospital — they  say  he  was  in- 
toxicated. Now,  then,  gentlemen,  as  I  have  told  you,  if  it  is  true  that  a  man 
is  intoxicated  at  a  certain  hour,  even  if  you  do  not  call  witnesses  who  swear 
that  they  were  present  and  saw  him  drink  before  that,  the  Jury  has  the  right 
to  find  if  there  was  any  time  or  opportunity  that  he  did  drink  somewhere 
before  that.  Mr.  Hitchings:  I  want  to  take  an  exception  to  that.  The  Court: 
Because  men  do  not  become  Intoxicated  on  air  even  in  the  city  of  New  York. 
You  have  a  right  to  take  cognizance  of  that  fact  So  that  you  have  a  right 
to  consider  whether  or  not  he  was  at  other  places  in  getting  at  whether  he 
was  In  point  of  fact  intoxicated.  Of  course  you  should  remember  he  says  he 
took  that  one  drink  only.  If  you  should  conclude  be  did  not  take  only  one 
drink,  but  he  had  been  drinking,  you  may  consider  how  much  he  took,  ani 
what  the  effect  was  on  him.  The  question  is  whether  he  was  Intoxicated,  and 
there  you  will  see  [referring  to  the  minutes  of  evidence  handed  the  Jury] 
what  his  evidence  was  as  to  crossing  the  street.  Mr.  Hitchings:  May  I  make 
a  suggestion?  The  Jury  having  asked  for  your  honor's  memory  of  tlie  evidence, 
I  ask  your  honor  to  state  to  them  that  Bates,  who  gave  the  testimony  with 
regard  to  the  fact,  stated  that  he  noticed  that  he  was  sober,  and  that  at  three 
o'clock  there  was  not  the  slightest  odor  of  liquor  on  his  breath,  and  he  had  a 
conversation  with  him,  and  that  Courtney,  who  was  with  him  at  the  time. 
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Stated  the  same  thing.  The  Court:  It  Is  a  question  for  you  -when  he  drank, 
how  much  he  drank,  if  he  was  intoxicated,  when  he  got  it,  and  how  long  it 
takes  for  liquor  to  take  hold  of  a  man.  You  prohably  know,  some  of  you,  if 
not,  I  do  not  think  it  Is  improper  to  say  that  science  teaches  that  some  men 
can  drink  a  great  deal  more  liquor  than  others  without  showing  it,  and  it  will 
affect  some  men  much  quicker  than  it  will  others.  You  have  a  right  to  con- 
sider all  that  from  your  experience  and  knowledge  and  general  learning.  It 
might  take  some  men — some  might,  perhaps,  be  able  to  take  six  or  eight  or  ten 
drinics,  and  not  show  it  Other  men  might  not  be  able  to  take  more  than  one 
or  two  without  showing  it.  It  is  a  matter  for  you  to  decide.  Some  men  might 
take  rery  big  drinks  and  not  show  it,  and  others  would  show  it  with  small 
drinks.  It  depends  largely  upon  the  temperament.  Those  things  you  can  con- 
sider, just  how  much  and  under  what  circumstanc&s,  it  would  take  to  make  a 
man  intoxicated.  The  question  is,  was  he  intoxicated?  That  is  one  question, 
of  course.  As  I  said,  it  has  an  important  bearing,  not  only  upon  the  conduct 
of  the  plaintiff  himself,  but  upon  the  conduct  of  the  driver  In  case  be  was 
mider  the  influence  of  liquor  which  affected  his  action." 

PlaintiflTs  counsel  excepted  as  follows : 

"Mr.  Hitchings:  I  do  want  to  take  an  exception  to  what  you  have  said 
about  drinking,  because  there  is  no  evidence  In  the  case  on  that  subject,  no 
evidence  how  liquor  affects  men,  no  evidence  in  this  case  to  show  one  drink 
will  affect  one  man,  and  six  drinks  not  another.'' 

This,  of  course,  confined  the  exception  to  what  the  court  remarked 
as  to  the  effect  of  liquor  on  men.  There  was  much  evidence  in  the 
case  as  to  the  effect  of  liquor  on  men.  But  not  specifically  that  one 
drink  will  affect  one  man  and  six  will  not  affect  another.  There  was 
evidence  that  plaintiff  presented  the  "clinical  picture  of  intoxication." 
"One  drink  will  produce  as  much  odor  in  the  breath  as  twenty  drinks." 
Dr.  Warner  gave  pages  of  testimony  of  symptoms  this  man  presented, 
and  said  they  Were  symptoms  of  alcoholism — intoxication.  Dr.  Mar- 
shall said  that  liquor  affects  the  pulse  and  temperature;  and  the  in- 
dications or  symptogis  would  depend  entirely  on  the  amount  of  liquor 
the  man  could  stand ;  also  that  the  more  liquor  he  had  drank  the  more 
pronounced  the  S3rmptoms ;  also,  that  the  effect  of  one  drink  was  dif- 
ferent from  that  of  more.  The  court  referred  the  jury  to  their  knowl- 
edge and  experience  on  that  subject,  and  to  a  fact  of  common  knowl- 
edge, and  what  science  teaches.  The  court  remarked  that  "some  might 
perhaps  be  able  to  take  six  or  eight  or  ten  drinks  and  not  show  it,  other 
men  might  not  be  able  to  take  more  than  one  or  two  without  showing 
it" 

This  IS  all  that  was  excepted  to.  I  do  not  think  it  was  error,  for 
this  is  a  matter  of  common  knowledge  and  experience.  There  was  evi- 
dence from  four  witnesses  that  this  plaintiff  was  intoxicated,  and  that 
the  odor  of  liquor  was  perceptible  and  strong,  and  that  his  talk  was 
wandering  and  incoherent.  One  surgeon  said  it  was  a  typical  case 
of  intoxication.  One  said  he  admitted  he  had  been  drinking,  "said  it 
was  the  first  time  he  had  taken  anything  in  twenty  years."  There  was 
evidence  it  could  not  have  been  taken  within  10  or  15  minutes.  There 
was  no  evidence  he  was  a  regular  drinker,  and  there  was  evidence  he 
was  sober  as  late  as  3  p.  m.  There  was  also  some  evidence  of  a  medi- 
cal nature  that  some  of  the  symptoms  might  have  been  caused  by  con- 
cussion of  the  brain.  But  the  surgeons  did.  not  admit  that  there  was 
concussion  or  any  material  injury  to  the  head  or  brain.    There  arc 
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some  things  of  such  common  knowledge  and  experience  that  I  thmk 
a  jury  has  the  right  to  consider  them,  when  pertinent,  even  if  proof  of 
such  facts  is  not  offered  in  the  case,  and  such  is  the  law,  as,  for  in- 
stance, that  one  man  will  eat  more  than  another ;  that  one  man  will  en- 
dure more  cold  or  more  heat  than  another ;  that  some  are  stronger  than 
others ;  that  tobacco  and  drinks  of  liquor  affect  different  men  differ- 
ently are  matters  of  common  knowledge.  If  proof  is  given  that  two 
men  at  a  certain  moment  take  the  same  sized  drink  of  liquor  from  the 
same  bottle  and  it  is  shown  that  one  is  intoxicated  a  half  hour  later, 
and  that  he  has  not  drank  in  the  interim  and  had  not  drank  before,  is 
this  proof  that  the  other  was  also  intoxicated,  the  same  facts  appear- 
ing as  to  his  not  having  had  further  stimulants?  Or  may  a  jury  say, 
and  may  the  court  say,  the  same  sized  drink  affects  different  men  dif- 
ferently, and  you  may  so  find?  I  think  that  the  presumption  is  that  a 
man  is  sober  until  shown  to  be  intoxicated,  and  that  when  shown  to  be 
very  much  intoxicated  a  court  or  jury  may  infer  from  that  fact  alone 
and  find  that  he  has  been  drinking  intoxicants ;  also,  that  if  it  is  proved 
that  such  intoxicated  person  took  one  drink,  and  his  whereabouts  and 
abstinence  are  not  shown,  and  there  was  opportunity,  it  may  fairly  be 
inferred  and  found  he  took  others.  I  do  not  think  it  necessary  to  prove 
that  a  man  was  actually  found  in  a  snow  bank,  an  ice  chest,  or  a  place 
where  the  temperature  was  below  freezing  in  order  to  justify  a  jury 
in  finding  he  had  been  in  a  place  where  things  freeze  when  he  is  found 
with  frozen  feet  and  hands.  "Courts  may  properly  take  judicial  no- 
tice of  facts  that  may  be  regarded  as  forming  a  part  of  the  common 
knowledge  of  every  person  of  ordinary  understandinje:  and  intelli- 
gence." 16  Cyc.  852,  871,  and  numerous  cases  cited;  Com.  v.  Peck- 
ham,  2  Gray  (Mass.)  514;  Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200; 
Murdock  v.  Sumner,  22  Pick.  (Mass.)  156 ;  People  v.'  Maxwell.  87 
App.  Div.  391,  84  N.  Y.  Supp.  947;  Baker  v.  Hop«,  49  Cal.  598 ;  Kier- 
nan  v.  Met.  Life  Ins.  Co.,  13  Misc.  Rep.  39,  34  N.  Y.  Supp.  95.  "Well- 
known  facts  concerning  the  phenomena  of  human  life  in  its  various 
forms  need  not  be  proved."    16  Cyc.  871. 

Courts  and  juries  take  judicial  notice  of  the  fact  that  gin  and  beer 
are  intoxicants.  Com.  v.  Peckham,  2  Gray,  514;  Sothman  v.  State, 
G6  Neb.  302,  92  N.  W.  303.  That  the  heic^ht  of  men  is  not  eight  feet; 
"of  facts  official,  scientific,  or  historical  character."  Hunter  v.  N.  Y. 
&  O.  R.  R.  Co.,  116  N.  Y.  615.  621,  624,  23  N.  E.  9,  10,  6  L.  R.  A. 
246.    In  this  case  the  court  said : 

"Courts  may  take  Judicial  notice  of  facts  which  are  a  part  of  the  general 
knowhase  of  the  country,  and  which  are  generally  known,  and  have  been 
duly  authenticated  in  repositories  of  facts  open  to  all,  and  especially  so  of 
facts  of  official,  scientific,  or  historical  character,  and  within  this  rule  the 
court  may  take  Judicial  notice  of  the  size  and  height  of  the  human  body." 

Courts  should  also  take  judicial  notice  of  the  fact  "that  swamps  and 
stagnant  waters  are  the  cause  of  malarial  and  malignant  fevers"  (Leo- 
vy  V.  United  States,  177  U.  S.  636,  20  Sup.  Ct.  803,  44  L.  Ed.  914) ; 
and  that  the  manufacture  of  wearing  apparel  in  improperly  ventilated 
and  unsanitary  and  overcrowded  apartments  is  likely  to  promote  the 
spread  of  disease.  State  v.  Hyman,  98  Md.  596,  57  Atl.  6,  64  L.  R. 
A.  637.    I  think  thkt  these  medical  and  scientific  facts  are  not  nearly 
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as  well  known  as  that  the  same  number  of  drinks  of  the  same  liquor 
affects  different  men  in  different  ways,  and  that  some  men  can  drink 
much  more  than  others  without  becoming  intoxicated.  This  is  not 
only  a  scientific  and  medicll  fact,  but  a  physical  fact  as  well,  and  as 
commonly  known  as  that  the  sun  rises  in  the  east,  or  that  water 
quenches  thirst,  and  that  food  satisfies  hunger,  and  that  different  men 
demand  and  require  different  kinds  and  amounts  of  food.  All  mat- 
ters of  this  kind  are  for  the  jury  to  consider  without  proof.  Kieman 
V.  Met.  Life  Ins.  Co.,  13  Misc.  Rep.  39,  34  N.  Y.  Supp.  95;  Com.  v. 
Peckham,  2  Gray.  (Mass.)  514.  "J^^^rs  may  act  upon  matters  of  com- 
mon observation  within  their  general  knowledge  witfcout  any  testi- 
mony on  those  matters."    16  Cyc.  852,  and  cases  there  cited. 

The  plaintiff's  counsel  took  an  exception  to  what  the  court  said 
"about  the  plaintiff's  seeing  this  truck  coming  right  at  him ;  that  if  he 
undertook  to  cross  that  that  Was  negligence."  The  court  had  made 
no  such  statement  as  that.    What  the  court  had  said  was : 

**I  said,  and  I  say  again —  I  won't  undertake  to  repeat.  I  won't  turn  to 
my  charge,  but  I  will  give  the  substance  of  It:  If  this  plaintiff  started  to  cross 
this  street  there,  and  was  going  directly  across,  if  he  looked  up  and  saw  that 
team  ten  or  twelve  feet  distant  from  him  up  Jay  street  to  his  left  hand  com- 
ing rapidly  down,  almost  upon  him,  if  be  was  then  to  the  right  of  the  off  horse 
— ^which  is  the  horse,  you  understand,  on  the  right-hand  side  as  you  look  at 
It  from  behind — if  he  was  then  to  the  right  of  that  horse,  that  off  horse,  if 
he  saw  it.  If  the  plaintiff  saw  that  situation  and  appreciated  it,  If  he  then 
had  time  to  stop  and  could  stop,  could  have  stopped,  and  by  stepping  backward 
or  doing  anything  to  avoid  coming  into  collision  could  have  avoided  the  col- 
lision, but  instead  of  doing  that  he  willfully,  knowingly,  stepped  right  tor- 
ward  in  front  of  that  team  as  it  was  coming  towards  him,  it  was  an  act  of 
contributory  negligence  on  his  part  which  would  defeat  recovery.  To  that  I 
give  ya\i  an  exception." 

Defendant's  counsel  excepted,  but  Mr.  Hitchings,  the  plaintiff's 
counsel,  said,  "Nobody  would  except  to  that."  The  court  immediately 
said : 

**If  a  person  is  forced  Into  a  position  of  danger  by  the  negligence  or  act  of 
another,  and  In  trying  to  extricate  himself  from  that  position  of  danger,  if  in 
the  hurry  and  excitement  he  makes  a  mistake,  there  is  an  error  of  judgment, 
and  he  don't  choose  the  best  way,  even  if  there  should  be,  as  I  told  you,  a 
way  of  escape,  and  In  the  hurry  and  excitement  and  suddenness  of  the  occur- 
rence there  is  an  error  of  judgment,  why,  then,  it  is  not  contributory  negligence 
— ^that  error  of  judgment  is  not  contributory  negligence;  •  •  •  and  nei- 
ther is  the  plaintiff  responsible  and  under  the  charge  of.  contributory  negligence 
for  a  mere  error  of  judgment  on  his  part  If  he  was  forced — brought — into  a 
place  of  danger  by  the  act  of  the  driver,  and  he  did  the  best  he  could." 

The  same  proposition  had  been  charged  before  with  more  care  and 
strict  accuracy. 

The  court  had  said  of  plaintiff's  contributory  negligence,  if  any, 
"this  contributory  negligence  must  have  occurred,  in  order  to  defeat 
recovery,  after  he  saw  the  nearness  of  defendant's  team,  or  ought  to 
have  seen  it,  and  must  have  .consisted  in  somq.  act  of  commission  or 
omission  on  his  part  without  which  the  accident  would  not  have  oc- 
curred." But  irrespective  of  that,  the  court,  on  the  exception  being 
taken  and  the  groiuid  stated  by  counsel,  said,  "Gentlemen,  he  said  that 
in  the  beginning,"  and  then  stated  what  tiie  plaintiff  said  later,  and 
leOF.— 11  * 
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plaintiff's  counsel  said,  "That  is  undoubtedly  true."    This  was  an  ac- 
quiescence in  what  the  court  said  on  that  subject. 

The  plaintiff's  counsel  took  an  exception  to  what  the  court  said 
about  the  passing  car  at  the  time  of  the  a'ccident.  Berkowitz,  as  we 
have  seen,  said  that  a  car  passed  as  the  driver  was  coming  down  Jay 
street  and  was  near  the  crossing,  and  that  the  driver  turned  south  to 
avoid  it ;  that  if  he  had  kept  on  he  would  have  struck  the  car  in  about 
the  center.  That  came  from  plaintiff's  witness.  The  driver  says  he 
did  not  notice  the  car.  The  defendant  was  entitled  to  the  benefit  of  all 
the  evidence  in  the  case;  to  have  every  issuable  and  pertinent  fact 
found  in  his  fa'fer  if  there  was  credible  evidence  to  sustain  it,  and  the 
jury  was  satisfied  of  its  truth.  He  was  entitled  to  the  benefit  of  this 
evidence.    On  that  subject  the  court  charged,  and  correctly: 

'There  Is  evidence  from  one  of  plaintiff's  witnesses,  Bericowltz,  that  there 
was  a  car  passing  up  West  street  at  this  time,  and  that  If  the  defendant's 
driver  had  not  turned  south  he  would  have  run  Into  it.  The  driver  says  he 
did  not  see  the  car.  Still,  gentlemen,  he  may  have  seen  It,  and  it  may  have 
affected  his  conduct,  and  he  may  have  forgotten  it.  If  to  avoid  the  car  he 
necessarily  turned  south  of  the  center  of  Jay  street,  then  such  turning  was 
not  negligence  unless  he  saw,  or  ought  to  have  seen,  that  in  so  doing  he  would 
run  into  the  plaintiff.  You  are  not  bound  to  find  a  fact  In  favor  of  or  against 
either  party  for  the  reason  a  witness  called  by  him  has  testified  it  was  so. 
On  all  the  evidence  in  the  case  you  are  to  ascertain  what  the  actual  truth  is 
— what  actually  did  occur.  Neither  the  plaintiff  nor  the  defendant's  driver 
may  now  remember  correctly  just  what  they  did  see  or  what  did  actually  in- 
fluence and  determine  their  course  and  conduct" 

It  would  be  a  monstrous  proposition  to  hold  that  the  jury  was 
bound  to  find  that  Foster  did  not  see  the  car  and  turn  to  the  south  side 
because  of  it  for  the  reason  he  was  called  by  the  defendant,  and  says 
he  did  not  see  it  when  Berkowitz  says  the  car  was  directly  in  front 
of  him,  and  that  he  would  have  gone  into  it  if  he  had  not  turned. 
Several  years  have  gone  by,  and  it  is  not  at  all  strange  that  witnesses 
vary  in  their  descriptions,  and  in  all  human  probability  the  eyewitness- 
es have  forgotten  many  of  the  important  details  of  that  transaction. 
I  doubt  if  either  the  plaintiff  or*  the  driver  could  have  correctly  told 
what  he  saw,  or  all  that  influenced  his  conduct,  a  week  or  a  month 
after  the  transaction.  If  the  plaintiff's  case  is  to  stand  solely  on  his 
own  statement  of  what  transpired,  under  the  decisions  of  the  Court  of 
Appeals  of  the  state  of  New  York,  he  cannot  recover.  Bambace  v.  I. 
S.  R.  Co.,  188  N.  Y.  288,  80  N.  E.  913 ;  Lofsten  v.  B.  H.  R.  Co.,  184 
N.  Y.  148„76  N.  E.  1035.  See,  also,  Long  v.  U.  R.  Co.,  122  App.  Div. 
564,  567,  107  N.  Y.  Supp.  401.  But  he  is  entitled  to  the  benefit  of  all 
the  legal  evidence  in  the  case,  and  neither  court  nor  jury  was  bound 
to  accept  his  statement  as  correct.  What  did  occur,  what  did  influence 
and  determine  conduct,  was  to  be  ascertained  from  the  testimony  of 
all  the  witnesses.  The  jury  was  cautioned  by  the  court  that  in  refer- 
ring to  the  facts  "it  is  not  with  any  intention  or  purpose  to  tell  you 
what  your  finding  shoujd  be  in  regard  to  the  facts  or  to  intimate  what 
I  think  in  regard  to  the  facts  or  what  the  evidence  establishes.  *  *  * 
You  are  judges  of  questions  of  fact." 

The  plaintiff's  counsel  also  excepted  to  the  charge  that  neither  plain- 
tiff nor  the  driver  had  the  right  of  way  at  the  crossing,  but  that  both 
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were  bound  to  be  cautious,  etc.;  and  requested  the  court  to  charge 
"that  foot  passengers  upon  a  cross-walk  have  a  right  of  way  in  pref- 
erence to  vehicles  on  the  street."    That  the  court  declined,  and  charged : 

"But  I  charge,  gentlemen,  if  a  driTer  of  a  team  approaching  a  crossing  Bees 
a  person  upon  the  cross-walk  ahead,  and  sees  that  the  person  does  not  notice 
bim,  sees  that  they  seem  to  he  unconscious  of  it,  why,  then,  it  would  be  the 
duty  of  that  driver  to  slow  up,  to  turn  to  one  side,  to  use  every  precaution 
he  could,  everything  reasonably  possible  to  avoid  injury,  even  to  stopping." 

The  court  had  before  charged  on  that  subject: 

"It  was  the  duty  of  the  driver  to  be  on  the  lookout  for  persons  crossing  that 
street,  and  to  apprehend  that  people  would  be  or  might  be  crossing  it.  and 
hence  it  was  his  duty  to  approach  the  crossing  at  such  a  rate  of  speed  and 
with  such  care  as  would  enable  him,  so  far  as  reasonably  possible,  to  avoid 
Injuring  persons  lawfuUy  crossing  the  street  and  exercising  care  on  their  part 
to  avoid  injury.  Neither  had  a  right  of  way  as  against  the  other,  but  both 
were  under  obligations  to  be  watchful  and  cautious  and  to  exercise  ordinary 
care  at  the  cross-walk  and  in  going  upon  and  using  the  same,  such  as  the  dr- 
comstances  of  the  case  demanded.  Greater  care  was  required  if  circumstances 
demanded  it,  and  the  greater  the  danger  seen  or  apprehended  or  reasonably  to 
be  apprehended,  the  greater  the  care  required  of  both  the  plaintiff  and  tho 
driver.  If  the  defendant's  driver  saw  the  plaintiff  crossing  the  street,  then, 
notwithstanding  the  fact  that  the  plaintiff  was  himself  negligent  In  attempting 
to  cross  the  street  ahead  of  the  defendant's  team,  if  be  was,  it  was  the  driver's 
duty  to  do  everything  within  his  power  to  stop  or  turn  one  side  so  as  to  avoid 
doing  the  plaintiff  injury.  ♦  ♦  •  A  person  on  foot  desiring  to  cross  a  city 
street  has  a  right  to  cross  not  only  at  the  cross-walk,  but  wherever  he  pleases, 
and  one  driving  horses  upon  the  street  is  bound  to  be  watchful  at  all  points 
as  well  as  at  the  cross-walks  so  as  not  to  injure  a  person  crossing." 

This  is  the  law  as  declared  by  the  Court  of  Appeals  of  this  state,  by 
the  courts  of  other  states,  and  by  common  sense.  Barker  v.  Savage, 
45  N.  Y.  191,  6  Am.  Rep.  66;  Elliott,  Roads  &  Streets  (2d  Ed.)  911 ; 
Moebus  V.  Herrmann,  108  N.  Y.  349,  15  N.  E.  415,  2  Am.  St.  Rep. 
440;  Brooks  v.  Schwerin,  54  N.  Y.  343;  Coombs  v.  Purrington,  42 
Me.  332 ;  Boss  v.  Litton,  5  Carr  &  P.  407 ;  Robinson  v.  R.  Co.,  48 
Cal.  409;  Simons  v.  Gaynor,  89  Ind.  166.  Says  the  court  (Barker 
v.  Savage,  supra): 

"Footmen  have  no  right  of  way  at  a  crossing  in  a  city  street  superior  to  that 
of  vehicles.  Each  have  the  right  of  passage  in  common,  and  in  its  use  ar(' 
bound  to  exercise  reasonable  care  for  their  own  safety,  and  to  avoid  doing 
injury  to  others  who  may  be  in  the  use  of  the  right  of  way  with  them.*'- 

If  foot  passengers  have  a  right  of  way  over  vehicles  at  street 
crossings  in  the  city  of  New  York,  all  other  traffic  must  cease.  There 
would  be  such  a  blockade  on  many  of  its  streets  during  many  hours  of 
each  day  as  would  bring  business  to  a  standstill.  If  that  is  the  law, 
then  the  police  of  great  cities  interfere  with  the  rights  of  foot  passen- 
gers every  mirfute  of  the  day  by  holding  them  back  to  allow  vehicles 
to  pass  over  cross-walks. 

The  plaintiff  contends  that  it  was  error  to  permit  the  defendant  to 
contradict  Berkowitz,  a  witness  for  the  plaintiff,  who  claimed  he  saw 
the  accident  by  showing  his  statements  made  dn  former  occasions  at 
variance  with  and  contradictory  of  those  made  in  the  trial.  Berkowitz 
was  called  by  the  plaintiff  to  describe  the  whole  transaction  of  the 
collision,  what  immediately  preceded  it,  and  what  followed,  down  to 
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th«  time  plaintiff  was  placed  in  the  ambulance  and  on  his  direct  ex- 
amination he  purported  to  do  so.  On  his  cross-examination  he  was 
asked  if  he  did  not  on  the  first  trial,  which  took  place  in  December, 
1906,  state  that  he  had  not  talked  with  any  one  representing  plaintiff 
or  defendant  until  he  was  subpoenaed  a  day  or  so  before  that  trial. 
His  answer  was,  "Yes,  he  is  the  only  man  I  talked  to."  He  then  said 
he  remembered  that  a  Mr.  Moskowitz  called  on  him  at  his  residence 
in  Seventh  street  on  the  evening  of  January  16,  1906.  He  was  then 
shown  a  written  statement,  and  asked  if  Moscowitz  wrote  it  that  day, 
and  if  he  (Berkowitz)  signed  it.  He  said,  "Yes ;  that  is  my  signature." 
It  was  marked  for  identification  "Defendant's  Exhibit  1."  He  then 
said  it  was  written  in  his  house,  but  not  in  his  presence,  in  another 
room ;  that  he  made  a  statement  to  Moskowitz,  and  Moskowitz  wrote 
something  in  another  room,  and  then  presented  it  to  him,  and  he  sign- 
ed it  without  reading  it,  and  did  not  ask  to  read  it  The  court  then 
ruled  that  defendant's  counsel  could  not  then  read  from  the  paper, 
but  might  frame  a  question,  looking  at  it,  so  as  to  lay  a  basis  for  its 
introduction ;  that  he  might  use  the  paper  in  framing  his  questions  and 
ask  if  he  said  so  and  so  to  Moskowitz.  The  plaintiff's  counsel  again 
objected  to  any  reading  from  the  paper,  or  to  the  framing  of  any  ques- 
tions from  the  paper.    The  court  said : 

**The  objection  is  OTerruled.  He  can  frame  his  questions  from  anything  he 
pleases ;  but  [addressing  the  Jury]  you  are  not  to  understand,  gentlemen,  he  is 
reading  from  that  paper.  He  has  a  right  to  use  anything  he  pleases  In  fram- 
ing his  questions.;* 

Berkowitz  was  then  asked  certain  questions  as  to  what  he  stated  to 
Moskowitz  regarding  the  accident,  and  when  defendant's  counsel  was 
questioning  him  as  to  what  he  said,  as  to  where  plaintiff  was  when  he 
first  saw  him  at  the  time  of  the  accident,  he  asked,  "Q.  Don't  you  re- 
member, Mr.  Berkowitz,  that  at  the  first  trial  the  court  asked  you — "" 
Here  the  plaintiff's  counsel  objected,  and  the  court  ruled  as  follows: 

"Mr.  Hitchings:  I  object.  If  your  honor  please,  to  any  attempt  on  the  part 
of  this  counsel  to  contradict  or  Impeach  the  testimony  of  this  witness  upon 
this  collateral  matter  which  he  has  brought  out  for  the  first  time,  either  from 
the  former  hearing  of  testimony  or  In  any  other  matter.  The  Court:  It  Is 
not  a  collateral  matter  at  all.  This  witness  is  here  to  testify  what  he  saw 
there  on  the  occasion  of  that  accident.  This  witness  has  been  sworn  twice 
before,  and  admits  he  had  a  conversation  with  Mr.  Moslcowltz  on  the  same 
subject  as  to  this  accident,  and  what  he  saw  and  what  occurred  there.  It  la 
not  a  collateral  matter  at  all.  He  has  a  right  to  ask  him  if  on  either  of  these 
occasions,  or  any  other  occasion,  he  said  anything  in  regard  to  those  trans- 
actions, and  what  it  was,  and  unless  he  admits  it,  if  he  denies  it,  or  even  says 
he  don't  rememberi  they  may  then  call  witnesses  to  show  he  said  something 
in  regard  to  this  accident  which  varies  from  what  he  now  testifies  to  here." 

To  this  ruling  the  plaintiff  excepted.  The  witness  was  then  asked 
several  questions  as  to  what  he  said  to  Moskowitz,  and  he  either  de- 
nied m«nking  the  statements,  or  said  he  did  not  remember.  The  de- 
fendant's counsel  did  not  offer  the  paper  at  that  time,  and  closed  his 
cross-examination  having  laid  a  foundation  for  calling  Moskowitz, 
and  showing  what  Berkowitz  said,  and  also  laying  a  proper  foundation 
for  putting  the  paper  (Exhibit  1)  in  evidence. 

Ohn  redirect  examination  the  plaintiff's  counsel  started  in  to  inquire 
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about  the  signing  of  the  paper,  but  the  court  ruled  that  it  was  not  in 
order  at  that  time;  that  neither  the  paper  nor  its  contents  were  in 
evidence,  and  there  was  no  evidence  as  to  what  Berkowitz  said  on  that 
occasion ;  that  the  questions  had  been  asked  to  lay  a  foundation,  but 
that  if  it  would  be  of  any  convenience  the  plaintiff  might  go  fully  in- 
to that  transaction  then.  Thereupon  the  plaintiff's  counsel  said,  "I 
will  take  your  honor's  suggestion."  He  then  went  into  the  matter 
with  Berkowitz  as  fully  as  he  desired.  Berkowitz  by  consent  of  all, 
and  at  the  suggestion  of  the  court,  was  recalled  and  described  the 
passing  car  and  some  other  matters.  On  the  part  of  the  defense  Mos- 
kowitz  was  called  and  identified  the  paper ;  said  that  Berkowitz  made 
the  statement,  and  he  wrote  it  from  what  Berkowitz  said  who  was  sit- 
ting next  ^o  him ;  that  he  then  read  it  over  to  Berkowitz  pointing  to 
each  word  with  his  pen;  that  he  read  it  correctly;  that  Berkowitz 
then  signed  each  page  and  assented  to  its  correctness.  The  paper  was 
then  offered  and  read  in  evidence,  under  plaintiff's  objection  that  it 
was  a  collateral  matter  and  gone  into  by  defendant.  This  was  not  a 
collateral  matter,  and  did  not  relate  to  a  collateral  matter.  It  was 
a  statement  by  Berkowitz  as  to  the  very  transaction  in  question,  and 
which  he  had  described  on  his  direct  examination  as  a  witness  for  the 
plaintiff,  and  was  at  variance  with  and  contradictory  of  that  evidence 
in  nearly  every  important  particular.  The  defendant  had  the  right 
to  impeach  him  by  showing  that  he  had  made  statements,  oral  or  in 
writing,  out  of  court  contradictory  of  or  at  variance  with  or  inconsist- 
ent with  those  he  made  in  court,  so  far  as  they  related  to  that  transac- 
tion ;  his  attention  having  been  called  to  time  and  place  and  he  having 
been  asked  whether  or  not  he  made  such  statements,  whether  oral  or 
written.  This  is  elementary  in  the  law  of  evidence.  13  Abb.  N.  Y. 
Cyc.  Dig. ;  Doyle  v.  N.  Y.  E.  &  E.  Infirmary,  80  N.  Y.  631 ;  Homer 
v.  Everett,  91  N.  Y.  641 ;  Maher  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  20  App. 
Div.  161,  46-  N.  Y.  Supp.  847;  People  v.  Schuyler,  106  N.  Y.  298,  12 
N.  E.  783 ;  Chesbrough  v.  Conover,  140  N.  Y.  382,  35  N.  E.  633. 
People  v.  Brockett,  85  Hun,  138,  32  N.  Y.  Supp.  511;  Jamieson  v. 
N.  Y.  &  R.  B.  R.  Co.,  11  App.  Div.  50,  42  N.  Y.  Supp.  515 ;  Lennon  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  65  Him,  578,  20  N.  E.  Supp.  557;  Gilbert 
V.  Sage,  5  Lans.  287,  affirmed.  57  N.  Y.  639.  Of  course' he  must  first 
be  interrogated  as  to  his  statements  (McCulloch  v.  Dobson,  133  N.  Y. 
114,  30  N.  E.  641),  and  if  it  be  in  writing  as  to  that  (Speyer  v.  Stem, 
32  N.  Y.  Super.  Ct.  576 ;  Stephens  v.  People,  19  N.  Y.  549 ;  Everson 
V.  Carpenter,  17  Wend.  419).  See,  generally,  cases  cited  in  13  Abb. 
Cvc.  Dig.  p.  928. 

'in  Smith  V.  L.  V.  R.  Co.,  177  N.  Y.  379,  69  N.  E.  729,  the  con- 
tradiction was  as  to  a  collateral  immaterial  matter;  the  question  of 
the  ringing  of  the  bell  at  a  point  several  miles  distant  from  the  ac- 
cident. The  defendant  read  the  evidence  of  the  witness  on  a  former 
trial  as  to  the  ringing  of  the  bell,  etc.,'  at  the  crossing — the  place  of 
the  accident.  Thereupon  plaintiff  read  the  evidence  of  the  witness  on 
such  former  trial  as  to  the  ringing  of  the  bell,  and  that  it  did  ring  at 
the  point  several  miles  distant  from  such  crossing,  an  irrelevant  mat- 
ter as  the  court  said.     This  was  not  a  part  of  the  res  gestae;    the 
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defendant  had  not  gone  into  it  in  any  way.  Then  the  plaintiff  was 
permitted  to  call  witnesses  to  contradict  the  witness  by  showing  the 
bell  did  not  ring  at  that  distant  point,  an  irrelevant  matter.  This 
was  clearly  error.    The  court  said : 

"If  defendant  upon  this  trial  had  called  the  engineer  to  testify  that  the 
bell  was  automatic,  and  was  started  at  Rochester  Junction  and  continued  to 
ring  until  after  the  accident,  plaintiff  would  have  had  the  right,  undoubtedly, 
of  contradicting  this  testimony  by  calling  witness^  to  testify  that  at  an  in- 
termediate point  the  bell  was  not  in  fact  ringing.  But  defendant  did  notWng 
of  the  kind." 

In  the  case  now  before  the  court  Berkowitz  testified  as  to  the  whole 
accident,  the  res  gestae,  in  behalf  of  plaintiff.  Thereupon  he  was 
cross-examined  as  to  that  identical  transaction,  the  main  question  in 
the  case,  and  as  to  his  former  statements,  oral  and  in  writing,  as  to 
it.  Then,  he  having  denied  making  such  alleged  contradictory  state- 
ments as  to  such  accident,  or  said  he  could  not  remember,  the  defend- 
ant had  the  right  and  was  permitted  to  show  by  Moskowitz  that  he 
did.  Smith  V.  Lehigh  V.  R.  R.  Co.,  177  N.  Y.  379-382,  69  N.  E. 
729,  is  in  point,  showing  that  the  ruling  of  this  court  was  correct.  On 
the  trial  the  following  occurred  on  the  redirect  examination  of  the 
witness  Berkowitz  and  before  plaintiff  had  rested  his  case :   * 

**Q.  Mr.  Berkowitz,  at  the  speed  this  man  was  driving,  with  the  load  that 
he  had  on,  the  team  of  horses  that  he  had,  In  what  distance  ought  he  have 
been  able  to  stop  that  truck?  Mr.  Petrasch:  I  object  to  that.  (Objection 
sustained.  Exception  by  plaintiff.)  Q.  Within  what  distance  could  you  have 
stopped  the  truck  on  Jay  street  in  the  situation  of  this  man,  and  with  a  similar 
load  on?  Mr.  Petrasch:  I  object  to  that  as  incompetent,  irrelevant  and 
speculative.  (Objection  sustained.  Etxceptlon  by  plaintiff.)  Q.  Have  you 
driven  on  that  street  with  trucks  of  a  similar  kind,  and  loaded  as  heavily 
as  that  truck  was  loaded?  A.  Yes,  sir;  plenty  of  times,  four  or  five,  six.  ten 
times  a  week.  Q. .  Have  you  stopped  those  trucks  and  started  those  trucks 
on  the  streets  of  the  dty  of  New  York  and  on  similar  grades  to  that  on  Jay 
street?  A.  Yes,  sir.  Q.  You  knew  the  speed  and  saw  the  speed  at  which  this 
man  was  driving  on  that  day,  did  you?  A.  Yes,  sir.  Q.  Within  what  dis- 
tance could  you  have  stopped  a  team  of  horses  loaded  as  that  team  was  load- 
ed, had  you  attempted  to  stop  it?  Mr.  Petrasch:  I  object  to  that,  if  your 
honor  please.  (Objection  sustained.  Exception  by  plaintiff.)  Q.  Is  it  or  Is 
it  not  a  fact  that  such  a  team  of  horses  and  such  a  truck  loaded  as  that  wai» 
could  have  been  stopped  within  two  feet?  Mr.  Petrasch:  Objected  to  as  lead- 
ing in  form,  trying  to  put  in  the  mouth  of  the  witness  what  has  hitherto  been 
sustained.    (Objection  sustained.     Exception  by  plaintiff.)" 

It  is  claimed  that  this  was  error.  I  think  not.  Even  if  it  was, 
it  was  harmless,  as  plaintiff  proved  by  Foster,  making  him  his  own 
witness  on  that  subject,  that  he  could  stop  in  15  or  20  feet,  and  he 
called  no  other  witness  on  that  subject.  But  there  was  no  error  in 
the  ruling.  The  first  question  called  for  an  opinion  as  to  what  Fos- 
ter, the  driver,  ought  to  have  been  able  to  do.  The  second  question 
called  for  an  opinion  to  what  the  witness  Berkowitz  could  have  done, 
and  the  third  called  for  an  opinion  as  to  what  he  (Berkowitz)  could 
have  done.  The  fourth,  and  last,  called  for  an  opinion,  and  was  lead- 
ing and  suggestive,  on  which  ground  it  was  objected  to,  and  did  not 
contain  any  statement  of  all  the  facts  on  which  a  proper  and  legit- 
imate opinion  could  be  expressed.  It  made  no  reference  to  the  grade 
or  condition  of  the  street,  time,  or  place,  or  speed  of  the  team,  and  it 
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called  for  an  opinion,  suggested  and  invited,  as  to  whether  such  a 
team  and  such  a  truck,  loaded  as  it  was,  could  have  been  stopped  with- 
in two  feet  regardless  of  the  means  employed  or  of  place  or  of  the 
speed  of  the  team  or  grade  of  the  street.  There  was  no  evidence  that 
Berkowitz  knew  h^w  it  was  loaded,  or  how  heavily  it  was  loaded. 
At  that  time  there  was  no  evidence  in  the  case  as  to  the  weight  of  the 
load.  If  matter  of  opinion  at  all,  the  question  should  have  assumed 
the  existence  of  the  team,  the  truck,  the  load,  the  weight  of  the  load, 
the  grade  of  the  street,  as  to  wliich,  at  that  time,  there  was  no  evi- 
dence whatever,  a  driver,  and,  on  those  assumptions,  inquired  the 
time  required  to  bring  the  team  and  truck  to  a  standstill  or  stop. 
1  Wigmore  on  Evidence,  §  672,  where  the  rule  is  fully  and  well  stiat- 
ed;  Gall  v.  Gall,  27  App.  Div.  173,  50  N.  Y.  Supp.  563;  Abb.  Trial 
Brief,  Civil  Jury  Trials  (2d  Ed.)  144;  O'Neil  v.  The  Drv  Dock, 
East  B.  &  B.  R.  Co.  et  al.,  129  N.  Y.  125,  129,  29  N.  E.  84,  26  Am. 
St.  Rep.  512.  In  the  O'Neil  Case,,  supra,  the  question  specified  the 
conditions  and  facts  upon  which  the  opinion  was  based  with  -particu- . 
larity.    The  Court  of  Appeals  said : 

*yrhl8  belongs  to  a  class  of  questions  not  much  to  be  encouraged.  The  an- 
swer to  Boch  a  question  can  be  of  but  little  service  to  Jurors.  They  are  gen- 
erally well  acquainted  with  such  common  things  as  trucks  and  horses,  and  the 
power,  actions,  and  capacity  of  horses  which,  particularly  in  the  city  of  New 
York,  are  constantly  open  to  observation.  Yet  we  cannot  say  that  the  expert 
witness  did  not  know  more  about  the  subject  of  inquiry  than  ordinary  Jurors 
can  generally  be  supposed  to  know.  The  question  Is  barely  competent,  and 
probably  was  not  harmful ;  and  the  Judgment  should  not  therefore  be  reversed 
because  the  Judge  allowed  It  to  be  answered.'* 

This  was  equivalent  to  stating  that  such  opinion  evidence,  even  when 
the  question  is  properly  framed  and  assumes  the  facts  shown  by  the 
evidence  as  the  basis  for  the  opinion,  is  incompetent  and  improper. 
The  court  said  it  was  "barely  competent"  and  "probably  was  not 
harmful" — that  is,  it  was  a  harmless  error  to  admit  the  evidence. 
Clearly,  it  was  not  proper  to  allow  Berkowitz  to  speculate  or  guess, 
or  tell  what  he  could  have  done  or  what  the  driver  ought  to  have 
been  able  to  do  or  might  have  done,  and  when  the  desired  answer 
was  suggested  the  question  was  clearly  improper.  In  this  case  the 
jury  was  as  competent  to  judge  of  the  time  required  to  stop  as  was 
Berkowitz  when  all  the  facts  appeared.  It  is  common  knowledge  that 
some  horses  will  stop  at  the  word  "Whoa,"  while  others  will  not; 
some  will  stop  by  a  sudden  pull  of  the  reins,  while  others  will  not. 
Assume  that  these  horses  would  stop  at  word  of  command  or  at  a  sud- 
den pull  up,  or  at  both,  and  the  stop  would  be  almost  instantaneous ; 
say,  two  seconds  on  a  level  grade.  Six  mileS  per  hour  was  the  rate 
of  speed  Berkowitz  had  stated,  and  this  meant  about  18  feet  of  ad- 
vance in  2  seconds,  enough  to  run  onto  the  plaintiff  after  the  driver 
made  any  attempt  to  stop.  This  makes  no  allowance  for  the  momen- 
tum of  the  team,  and  7  or  8  tons  of  load  behind  them  on  a  down 
grade,  going  at  the  speed  stated.  There  was  no  evidence  as  to  the 
effect  of  such  load  under  such  momentum  on  such  a  team.  In  the 
absence  of  proof  of  the  facts  which  subsequently  appeared  such  opin- 
ion would  have  been  surmise  and  speculation,  and  not  founded  on 
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a  proper  basis.  It  is  a  self-evident  fact,  on  the  driver's  own  state- 
ment, that  after  he  saw  plaintiff,  and  tried  to  stop,  it  was  impossible 
to  do  so  in  time  to  prevent  running  over  his  leg;  and  that  if  he  did 
not  see  the  plaintiff  when  he  ought  to  have  seen  him  according  to 
plaintiff's  statement — that  is,  40  to  80  feet  away — he  had  an  abun- 
dance of  time  to  stop  before  reaching  plaintiff.  The  driver  said  he 
could  stop,  and  that  he  did  stop,  within  some  17  to  25  feet;  that  is, 
on  the  first  car  track,  17  feet  from  the  curb  of  West  street.  In  no 
possible  view  was  the  opinion  evidence  material.  The  claim  of  the 
plaintiff  was  that  the  driver  made  no  effort  whatever  to  stop;  the 
claim  of  the  defendant  was  that  the  driver  made  no  effort  to  stop  un- 
til the  plaintiff  was  at  the  pole  some  10  or  12  feet  from  the  front 
wheels.  The  question  was,  ought  the  driver  to  have  made  an  effort 
to  stop  sooner,  it  being  conceded  he  could  have  done  so?  But  in  no 
event  was  either  question  competent  or  proper.  All  the  facts  should 
have  been  before  the  jury,  including  weight  of  truck,  character  of 
horses,  weight  of  load,  grade  of  street,  speed,  etc.,  and  then  it  was 
for  the  jury  to  determine  whether  or  not  he  was  negligent  in  not 
stopping  sooner.  Harley  v.  Buffalo  C.  Mfg.  Co.,  142  N.  Y.  31-38, 
36  N.  E.  813 ;  Schneider  v.  Second  Ave.  R.  Co.,  133  N.  Y.  683,  587, 
30  N.  E.  752;  Roberts  v.  N.  Y.  El.  R.  Co.,  128  N.  Y.  455,  464, 
28  N.  E.  486,  13  L.  R.  A.  499;.  Van  Wycklen  v.  City  of  Brooklyn, 
118  N.  Y.  424,  429,  24  N.  E.  179,  181,  etc. 
In  this  last  case  the  Court  of  Appeals  said : 

"To  render  the  opinions  of  witnesses  competent  as  evidence,  the  subject 
must  be  one  of  science  or  skill,  or  one  of  which  observation  and  experience 
have  given  opportunity  and  means  of  knowledge,  which  exist  in  reasons  rather 
than  descriptive  facts,  and  therefore  cannot  be  intelligently  communicated  to 
others,  not  familiar  with  the  subject,  so  as  to  possess  them  with  a  full  under- 
standing of  it  Such  testimony  cannot  be  resorted  to,  therefore,  where  the 
facts  can  be  placed  before  a  Jury,  and  they  are  of  such  a  nature  that  Jiurors 
generally  are  as  competent  to  form  an  opinion  In  reference  to  them  as  witness- 
es. In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  negligence  or  wrongful  acts  of  the  defendant,  expert  testimnoy,  to  be  com- 
petent, must  be  based  on  evidence  in  the  case,  and  confined  to  the  causes  of 
the  injury  complained  of."      *  ^ 

What  is  there  of  science  or  skill  in  the  mere  stopping  of  a  team 
that  is  not  perfectly  familiar  to  a  jury?  But  when  we  come  to  a  team 
with  a  load  of  seven  or  eight  tons  on  a  down  grade  going  at  a  speed 
of  seven  or  eight  miles  per  hour,  we  have  a  different  question.  It 
then  becomes  a  question  of  the  holding  power  of  the.  team,  and  its 
ability  to  overcome  the  momentum  of  the  load;  the  momentum  it 
has  gained,  and  which  must  be  overcome  on  such  a  grade.  Hence 
the  opinion  to  be  competent  at  all  must  be  based  on  all  the  facts, 
especially  the  most  material  ones — ^the  weight  of  the  load,  the  grade, 
the  speed,  the  size  and  strength  of  the  team,  etc.  If  a  question  of 
dynamics — how  much  time  it  would  require  for  one  force  to  overcome 
another  on  such  a  grade — then  it  was  all-important  that  all  the  facts 
be  given  the  witness,  and  his  opinion  based  thereon.  If  a  matter  of 
experience  and  observation,  then  equally  important  that  the  answer 
be  based  on  the  facts  as  they  actually  existed.  Opinion  evidence  is 
to  be  received  with  care  and  caution,  and  must  come  from  those  hav- 
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ing  expert  knowledge  on  the  subject  and  be  based  on  well-defined 
Cacts.  If  the  witness  had  been  asked  how  long  it  takes  to  stop  a  team 
with  such  a  load  on  such  a  grade  at  such  speed  he  would  have  been 
allowed  to  answer,  assuming  there  was  proof  that  he  knew  from  ex- 
perience. That  would  have  called  for  a  statement  of  fact  which  would 
have  been  proper  for  the  jury  to  consider  in  connection  with  the  other 
evidence  in  the  case  in  determining  whether  the  driver  did  all  he  rea- 
sonably could  to  stop  when  he  discovered  the  plaintiff.  But  later 
on,  when  the  facts  and  the  conditions  had  appeared,  the  plaintiff,  on 
the  time  required  to  stop  the  team,  made  Foster  his  own  witness,  and 
proved  that  he  could  stop  within  15  or  20  feet.  Plaintiff's  counsel 
also  made  the  witness  Charles  T.  Canfield  his  own,  and  on  that  sub- 
ject was  allowed  to  show  that  on  a  level  and  going  at  a  walk  this 
truck  could  be  stopped  within  10  feet ;  on  a  down  grade  at  a  speed  of 
six  miles  an  hour,  he  was  not  asked.  The  evidence  was  permitted 
when  the  situation  as  to  load  was  before  the  jury.  He  then  called  no 
other  witnesses  on  that  subject. 

Plaintiff  insists  there  was  prejudicial  error  in  allowing  contradic- 
tions of  the  testimony  of  John  Lynch,  a  witness  for  the  plaintiff. 
Lynch  testified  he  did  not  see  the  accident  happen,  but  went  to  plain- 
tiff when  on  the  bench  at  corner  of  Jay  and  West  streets  immediately 
after  the  accident ;  that  he  was  then  unconscious ;  that  he  went  with 
the  ambulance  to  the  hospital  riding  on  the  tailboard ;  that  he  saw  Dr. 
Warner,  the  ambulance  surgeon,  and  saw  him  inject  something  into 
plaintiff's  leg  before  he  was  put  into  the  ambulance ;  that  the  surgeon 
dressed  the  leg  in  some  way  on  the  comer;  that  plaintiff's  head  was 
then  bloody;  that  he  went  into  the  hospital  with  the  plaintiff  when 
carried  in ;  that  he  stayed  there  10  or  15  minutes.  On  cross-examina- 
tion he  was  asked  if  he  was  asked  by  one  Loder,  in  November,  1906, 
what  he  knew  about  this  case,  and  replied  he  knew  nothing  about  it» 
He  said,  "I  don't  remember  anything  about  it ;  I  didn't  see  nobody," 
He  was  also  asked  if  he  said  he  did  not  know  an)rthing  about  this  ac- 
cident. He  replied  he  did  not  remember.  He  was  also  asked  if  in 
January,  1907,  he  told  Loder  at  a  place  mentioned  that  he  did  not 
reach  the  place  of  the  accident  until  after  the  man  had  been  carried  to 
the  sidewalk,  and  knew  nothing  more  about  the  accident.  Whether 
the  plaintiff  was  conscious  or  unconscious  when  on  the  corner  was  a 
very  material  matter,  also  whether  or  not  his  head  was  bloody.  Dr. 
Warner  said  he  was  conscious,  and  described  how  he  talked,  and  seri- 
ous injury  to  the  head  was  denied.  This  bore,  on  the  important  ques- 
tion of  intoxication.  Plaintiff  claimed  the  doctors  mistook  concussion 
and  its  evidence  for  intoxication.  The  witness  Lynch  said  he  was  un- 
conscious and  he  saw  blood  on  his  head.  Lynch  also  said  on  direct 
examination  he  went  to  the  hospital.  Lynch  immediately  after  accident 
arrested  the  driver.  The  question  whether  he  went  to  the  hospital 
bore  on  his  knowledge  of  the  plaintiff's  condition.  He  said  it  was  his 
duty  to  go  to  the  hospital,  and  also  to  take  the  driver  to  the  station 
house.  The  defendant  claimed  he  took  the  driver  to  the  station  house 
and  did  not  go  to  the  hospital,  and  did  not  examine  the  plaintiff 
or  see  enough  of  him  to  say  whether  he  was  conscious  or  unconscious 
at  the  comer— or  notice  his  head.    As  bearing  on  the  consciousness 
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of  the  plaintiff  Lynch  was  also  asked  if,  when  he  left  the  hospital,  he 
did  not  have  the  name  of  plaintiff,  etc.,  seeking  to  show  that  plaintiff 
was  conscious  and  gave  it  with  other  information.  Benjamin  C.  Loder 
was  called  to  show  that  in  November,  1906,  he  saw  Lynch,  and  had 
a  conversation  with  him  in  which  Lynch  stated  he  did  not  see  and  knew 
nothing  about  this  accident.  If  l^ynch  said  to  Loder  that  he  did  not 
see  and  knew  nothing  about  the  accident,  it  was  a  statement  incon- 
sistent with  and  contradictory  of  his  evidence  on  the  trial  that  he  saw 
the  plaintiff  on  the  corner,  and  that  his  head  was  then  bloody  and 
that  he  was  then  unconscious,  and  that  he  went  with  him  to  the  hospi- 
tal. If  he  saw  all  that  he  knew  something  about  the  accident,  even  if 
he  did  not  see  the  actual  collision. 

The  fact  that  Loder  saw  Lynch  and  conversed  with  him,  and  that 
Lynch  made  the  statement  referred  to,  was  therefore  competent.  It 
was  competent  also  to  show  by  Sergeant  Hulse  that  Lynch  was  at  the 
station  house  with  Foster  at  4 :25  p.  m.  of  the  day  in  question,  and  gave 
certain  data,  which,  as  was  claimed,  he  got  from  plaintiff  and  could 
not  have  obtained  elsewhere.  If  at  the  station  house,  he  could  not 
have  been  at  the  hospital,  and,  if  he  got  the  data  from  the  plaintiff 
a  few  minutes  after  he  was  injured,  it  is  not  probable  he  was  uncon- 
scious. It  all  legitimately  tended  to  weaken  the  statement  of  Lynch 
that  the  plaintiff  was  unconscious  after  the  injury.  The  defendant  was 
also  permitted  to  show  that  Berkowitz  made  a  statement  to  one  Singer, 
in  substance,  that  he  was  going  to  testify  for  the  defendant,  "We 
drivers  all  stick  together,"  his  attention  having  been  called  to  it  on 
his  cross-examination  and  he  having  admitted  a  talk,  but  said  he  did 
not  know  whether  he  said  it  or  not.  If  he  said  it,  it  was  of  conse- 
quence as  bearing  on  his  truthfulness.  If  his  then  attitude  was  he 
would  testify  for  defendant  so  as  to  "stick  by,"  support,  or  defend, 
a  fellow  driver  it  affected  his  credibility.  If  he  made  the  statement  to 
mislead  it  had  the  same  effect.  If  it  was  true  that  there  was  such  an 
arrangement,  then  it  was  an  evidence  of  moral  obliquity,  and  legiti- 
mately affected  his  credibility.  In  any  aspect,  it  was  competent,  for 
his  evidence  on  the  direct  examination  was  anything  but  favorable  to 
the  defendant.  The  statement  related  to  the  evidence  he  was  to  give, 
and  his  reasons  for  giving  it.  So  it  was  competent  and  proper  to  show 
that  Berkowitz,  without  invitation,  or  other  business  than  to  tender 
himself  as  a  witness,  visited  the  defendant's  place  of  business  after  the 
accident,  and  left  a  slip  of  paper  with  his  name  and  address.  His 
attention  was  called  to  this  suspicious  circumstance,  and  he  denied  it, 
claiming  he  gave  the  paper  to  Foster.  When  a  person  comes  into 
court  as  a  hostile  witness,  and  gives  damaging  testimony  against  ^ 
party  to  the  litigation,  I  think  it  competent  to  show  he  has  stated  out 
of  court  that  his  testimony  would  be  favorable  to  that  party,  and  that 
he  has  voluntarily  visited  the  business  place  of  such  party,  and  left  his 
name  and  address.  It  may  be  that  his  purpose  and  intent  were  hon- 
est ;  that  he  was  prompted  by  a  virtuous  desire  to  see  justice  done ;  but 
an  intelligent  court  and  jury  might  properly  draw  other  inferences  of 
a  different  nature.  His  conduct  in  this  regard  while  posing  and  pro- 
posing as  an  eyewitness  to  the  transaction  favorable  to  the  defend- 
ant, are  as  proper  for  the  consideration  of  the  court  and  jury,  in  view 
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of  his  testimony  on  the  trial,  as  his  actual  conduct  and  demeanor  on 
the  witness  stand.  As  all  this  related  to  his  conduct  in  respect  to  this 
case,  and  his  evidence  to  be  given  in  the  case  in  reference  to  this  trans- 
action the  defendant  was  not  concluded  by  his  answers,  or  denials,  or 
want  of  recollection  on  cross-examination.  This  was  not  a  collateral 
matter.  Not  called  on  the  one  side  to  whom  he  had  declared  himself 
and  his  testimony  favorable,  he  appears  as  a  damaging  witness  on  the 
other  side.  The  evidence  with  what  he  did  on  the  trial  tended  to 
show  bias — hostility — on  the  part  of  the  witness.  Suppose  Berkowitz 
had  offered  to  testify  in  behalf  of  defendant  for  a  certain  amount  of 
money,  and  he  had  denied  it  on  cross-examination,  could  or  could  not 
defendant  have  proved  that  he  actually  did?  That  all  this  evidence 
was  competent  and  proper  is  fully  shown  by  People  v.  Webster,  139 
N.  Y.  73,  85,  86,  34  N.  E.  730. 

Failure  to  remember,  and  saying,  "I  do  not  recollect,"  does  not 
prevent  showing  by  others  that  the  witness  did  make  the  statement  and 
do  the  act  aUeged.  Crowley  v.  Page,  7  C.  &  P.  789 ;  Sloan  v.  N.  Y. 
C.  R.  Co.,  45  N.  Y.  125;  Weeks  v.  Fox,  3  Thomp.  &  C.  354;  Kelly 
V.  Cohoes  K.  Co.,  8  App.  Div.  156,  40  N.  Y.  Supp.  477.  Acts  and  dec- 
larations of  the  witness  tending  to  show  hostility  may  be  inquired  into 
on  the  cross-examination  of  a  witness,  and,  "if  denied,  he  may  be 
contradicted  by  other  witnesses."  1  Greenleaf  on  Ev.  (Redfield's  Ed.) 
§  450;  Brink  v.  Stratton,  176  N.  Y.  150,  68  N.  E.  148,  63  L.  R.  A. 
182;  People  v.  Brooks,  131  N.  Y.  321,  30  N.  E.  189;  Atwood  v. 
Welton,  7  Conn.  66;  Cooley  v.  Norton,  4  Cush.  (Mass.)  93;  Newton 
V.  Harris,  6  N.  Y.  345 ;  Cora.  v.  Byron,  14  Gray  (Mass.)  31.  Evidence 
as  to  bias,  etc.,  is  not  collateral.  Shultz  v.  Third  Ave.  R.  Co.,  89  N. 
Y.  242.  It  is  not  even  necessary  to  cross-examine  on  the  subject  be- 
fore giving  such  evidence.  Same  cases.  It  is  not  necessary  that  the 
declarations  or  statements  made  out  of  court  shall  be  absolutely  con- 
tradictory of  those  made  in  court  It  is  sufficient  if  they  are  incon- 
sistent therewith.  Gilbert  v.  Sage,  5  Lans.  (N.  Y.)  287,  affirmed  57 
N.  Y.  639;  Porter  v.  McGrath,  41  N.  Y.  Super.  Ct.  84;  Briggs  v. 
Wheeler,  16  Hun,  583 ;  Stape  v.  People,  85  N.  Y.  390.  Hence  it  may 
be. shown  that  in  giving  the  alleged  statement  sworn  to  on  prior  oc- 
casions a  material  part  of  it  was  omitted  by  the  witness.  McAndrews 
V.  Santee,  7  Abb.  Prac.  (N.  S.)  408;  Id.,  57  Barb.  193. 

I  have  carefully  gone  over  the  entire  case,  and  find  no  prejudicial 
error.  The  motion  to  set  aside  the  verdict  and  grant  a  new  trial  is 
therefore  denied. 


In  re  GILPIN. 

(District  Court,  B.  D.  Pennsylvania.    March  18,  1908.) 

No.  2.474. 

Bahkbuptot^Dibohabqk  or  Banrrupt>-Pbohibxtion   Aoainst— Bobbow- 
ING  Monet  Uwdeb  Falsb  Representation. 

One  borrowing  money  obtains  •'property'*  on  credit,  within  Bankr.  Act 
July  1,  1808,  e.  541,  §  14,  cl.  b  (3).  30  Stat  550  (U.  S.  Comp.  St  1901,  p. 
3427),  as  amended  by  Act  Feb.  5,  1903,  c.  487,  §  4,  32  Stat  797  (U.  S. 
Comp.  St  Supp.  1907.  p.  1026),  forbidding  the  discharge  of  a  bankrupt  who 
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haR  obtained  property  on  credit  upon  a  materially  false  statement  In 
writing,  etc. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp. 
5603-5728;  vol.  8,  pp.  7708-7770.] 

a  Same—Intent  to  Defraud— Essentiality. 

Bankr.  Act  July  1,  1898,  e.  541,  §  14,  cl.  b  (3),  30  Stat  550  (U.  S.  CJomp.  St 
1901,  p.  3427),  as  amended  by  Act  Feb.  5,  1903,  c.  487,  §  4,  32  Stat  797  (U. 
S.  Comp.  St  Supp.  1907.  p.  1026),  forbidding  the  discharge  of  a  bankrupt 
who  has  obtained  property  on  credit  upon  a  materially  false  statement 
in  writing,  does  not  require  a  conscious  intent  to  defraud  to  prevent  a 
discharge;  and  hence  a  bankrupt  was  not  entitled  to  a  discharge  where 
he  signed  a  blank  statement  of  his  financial  condition,  which  at  his  di- 
rection his  bookkeeper  filled  out  and  sent  to  a  bank,  which  lent  the  bank- 
rupt money  on  the  faith  thereof,  though,  relying  on  the  bookkeeper's 
honesty  and  accuracy,  the  bankrupt  did  not  actually  know  of  the  ma- 
terial falsity  of  the  statement  and  did  not  consciously  intend  to  deceive 
the  bank. 

3.  Same— Time  of  Loan— Effect. 

Where  a  bank  lent  bankrupt  $10,000  on  the  faith  of  a  materinlly  false 
written  statement  of  his  financial  condition,  it  is  Immaterial,  as  aflFecting 
the  bankrupt's  right  to  a  discharge  within  Bankr.  Act  July  1,  1898,  c. 
541,  §  14,  cl.  b  <3),  30  Stat  550  (U.  S.  Comp.  St.  1901.  p.  3427),  as  amend- 
ed by  Act  Feb.  5,  1903,  c.  487,  §  4,  32  Stat  797  (U.  S.  Comp.  St  Supp.  1907, 
p.  1026),  forbidding  the  discharge  of  a  bankrupt  who  has  obtained  prop- 
erty on  credit  upon  such  a  statement,  that  $7,500  of  the  money  was  lent 
more  than  four  months  before  the  petition  In  bankruptcy  was  filed,  where 
$2,500  was  actually  advanced  within  such  period,  though  it  be  necessary, 
to  prevent  a  discliarge,  that  the  property  be  obtained  within  such  period* 
which  Is  not  decided. 

4.  Same— Burden  of  Proof. 

Though  generally  the  burden  Is  on  a  creditor  to  sustain  his  opposition 
to  the  bankrupt's  discharge,  the  rule  does  not  apply  where  the  question 
presented  is  one  of  law,  e.  g.,  the  construction  of  a  statute,  and  not  one 
of  fact 

5.  Same— **False**— Definition— "False  Oath." 

"False,"  as  used  In  Bankr.  Act  Act  July  1,  1898,  c.  541,  S  14,  cl.  b 
(3),  30  Stat  550  (U.  S.  Comp.  St  1901,  p.  3427),  as  amended  by  Act  Feb. 
5,  1903,  c.  487,  §  4,  32  Stat  797  (U.  S.  Comp.  Bt  Supp.  1907,  p.  1026),  for- 
bidding the  discharge  of  a  bankrupt  who  has  obtained  property  on  credit 
upon  a  materially  "false"  statement,  meana  no  more  than  "not  true," 
though  the  word  is  flexible,  and  sometimes  means  "incorrect,"  and  some- 
t^nes  comprehends  wickedness  or  fraud,  as  In  section  29,  where  the  term 
''false  oath"  means  a  corruptly  false  oath,  such  as  would  subject  affiant 
to  a  prosecution  for  pei-jury. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp. 
2654,  2655.] 

In  Bankruptcy.  Certificate  of  referee  concerning  objections  to  dis- 
charge of  bankrupt. 

John  G.  Johnson  and  J.  Wilson  Bayard,  for  bankrupt, 
William  T.  Wheeler,  for  objecting  creditor. 

J,  B.  McPHERSON,  District  Judge.  The  question  certified  by  the 
referee  requires  the  court  to  determine  whether  clause  b  (3),  §  14,  of 
Act  July  1,  1898,  c.  641,  30  Stat.  550  (U.  S.  Comp.  St.  1901,  p.  3427), 
amended  by  Act  Feb,  5,  1903,  c.  487,  §  4,  32  Stat.  797  (U.  S.  Comp. 
St.  Supp.  1907,  p.  1026),  v^hich  forbids  the  discharge  of  a  bankrupt 
if  he  has  "obtained  property  on  credit  from  any  person  upon  a  ma- 
terially false  statement  in  writing  made  to  such  person  for  the  purpose 
of  obtaining  such  property  on  credit,"  should  be  construed  to  mean. 
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that  a  conscious  intent  to  defraud  must  be  present.  There  is  no  such 
language  in  the  clause,  but  in  a  recent  case  it  has  been  held  that  the 
requirement  of  a  fraudulent  intent  should  be  implied.  Before  consid- 
ering what  the  clause  means,  the  facts  of  the  pending  controversy  may 
be  stated.    They  are  thus  set  forth  in  the  report  of  the  learned  referee : 

"The  bankrupt  was  engaged  in  the  construction  of  buildings  at  Baltimore, 
in  places  near  New  York  City,  and  at  PhUadelphia.  His  main  office  was  in 
Philadelphia,  where  his  books  were  kept  by  a  bookkeeper  employed  by  him. 
It  is  not  proved  how  long  this  bookkeeper  had  been  in  the  employment  of  the 
bankrupt  before  the  bankruptcy. 

"The  bankrupt  was  chiefly  engaged  in  the  actual  supervision  of  the  build- 
ing work  he  was  undertaking,  and  paid  little  or  no  attention  to  his  books. 
He  collected  money,  paid  notes,  and  in  a  general  way  knew  the  condition  and 
progress  of  each  of  his  building  contracts.  He  intrusted  the  keeping  of  his 
books  to  a  bookkeeper,  and  in  September,  1905,  the  posting  of  the  books  was 
some  months  behind. 

"In  September,  1905,  the  bankrupt  went  to  the  Merchants'  National  Bank 
at  PhUadelphia  and  stated  that  he  wished  to  open  an  account,  and  that  be 
would  require  accommodation  not  to  exceed  $10,000.  The  bank  informed 
him  that  they  would  like  to  have  a  statement,  and  gave  him  one  of  their 
blank  forms  to  be  filled  out  and  signed  by  him.  This  form  the  bankrupt  took 
to  his  office,  and  there  signed  the  same  in  blank,  instructing  his  bookkeeper 
to  fill  it  out  and  send  it  to  the  bank.  He  signed  it  in  blank  before  it  was 
filled  out,  for  the  reason  that  he  was  obliged  to  return  to  Baltimore  without 
delay.  He  says  he  Instructed  the  bookkeeper  to  give  him  an  exact  statement 
for  the  bank,  to  which  the  bookkeeper  repUed  that  he  could  not,  but  that 
he  would  make  an  approximate  statement  and  send  it  to  the  bank.  The 
statement  was  made  .by  the  bookkeeper,  upon  it  was  written  the  word  'ap- 
proximate,' and  it  was  sent  by  the  bookkeeper  to  the  bank." 

The  statement  in  full  is  as  follows  : 


Building  Construction 
(Business.) 

(Branches.) 


Approximate  Statement  from 
Charles  Gilpin, 

(Firm  Name.) 
1314  Pennsylvania  Bldi^v 
Phila.,  Pa. 
(Address.) 

For  the  purpose  of  procuring  credit  from  time  to  time  with  the  Merchants' 
National  Bank,  Philadelphia,  Pa.,  for  our  negotiable  paper,  we  submit  the 
following  as  being  an  approximate  statement  of  our  financial  condition  on  the 
28th  day  of  Sept.,  1905. 

In  consideration  of  such  credit,  it  is  hereby  agreed  that  In  the  event  of 
failure,  or  insolvency  of  the  undersigned,  all  obligations  of  the  undersigned 
held  by  this  bank  shall  become  immediately  due  and  payable. 

LlablllUes. 
I    7,964  27       Notes  payable  for  merchandise. .  9  12,600  Q*) 

Notes  ^yable  to  own  banks 15,000  00 

Notes  payable  for  paper  sold.... 
Notes  payable  for  other  accounts 

Open  accbunta 

Loans  or  deposits  

Mortcrases  or  liens  on  real  estate.. 

Accounts   payable    87,820  00 

Other    liabilities,    and    of    what 

92,326  00  composed    

Total  liabilities  66,120  0>3 

Net   worth 43,669  27 


Assets. 

Cash  on   hand 

Cash  In  bank  

Notes  receivable,  due  from  cus- 
tomers      

Notes  receirable,  due  from  part- 
ners  

Notes  receiyable,  ather  than 
above 

Accounts    receivable,    due    from 

customers    (good) 

do  (doubtTul) 

Accounts  receivable,  due  from 
partners    

Merchandise  (how  Valued  in 
shop) 

Real  estate  in  name  of  firm 

Machinery  and  lllctures  and  tools 

Office  fixtures  

Other  assets*  and  of  what  com* 


S.000  0O 

4.600  00 
900  00 


Total    $106,689  17 


Total    1106,689  27 
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(Contingent  liabiTltles:    Accommodation  indorsements;   indorsed  notes  receiF- 

able  outstanding. 
Names  In  fnll  of  all  general  partners:    Charles  Gilpin. 
Names  In  full  of  special  partners  with  amounts  contributed  bj  each,  and  iu- 

til  when. 
Insurance  on  merchandise, 
Insurance  on  real  estate, 

Amount  of  annual  business  for  present  year,  approximate,  $800,000. 
Dates  of  organization  and  expiration  of  partnership. 
Date  of  last  trial  balance. 
Place:    1314  Pennsylvania  Bldg. 
Date  signed:    Sept  28,  1905.  Oharles  Gilpin. 

The  referee's  finding  proceeds : 

"This  statement  was  laid  before  the  advisory  committee  of  directors  of 
the  bank,  and  afterwards  before  the  full  board  of  directors,  and  the  bank 
extended  the  accommodation  desired,  based  upon  the  statement,  and  upon 
a  note  which  the  bankrupt  was  to  obtain  from  one  Stokes,  of  Baltimore,  and 
place  the  same  as  collateral  with  the  bank.  The  note  to  be  made  by  Stokes 
and  placed  as  collateral  was  never  obtained  by  the  bankrupt  for  the  bank. 

"About  October  3,  1905,  after  the  statement  of  September  28,  1905,  had 
been  filed  with  the  bank  and  passed  upon  by  its  directors,  the  bank  dis- 
counted the  note  of  the  bankrupt  for  $7,500,  due  30  days  after  date.  This 
note  was  renewed  on  November  2,  1905,  and  on  December  4,  1905,  again  re- 
newed, in  part,  for  $6,500.  On  December  4,  1905,  the  bank  also  discounted 
a  10-day  note  of  the  bankrupt  for  $2,500.  On  the  9th  day  of  February,  1906, 
the  bank  renewed  the  entire  amount  then  due,  namely  $9,000,  for  30  days. 
The  adjudication  in  bankruptcy  was  entered  on  February  26,  1906,  and  the 
bank  holds  the  unpaid  note  for  $9,000. 

"It  is  not  proved  that  in  October,  when  the  first  note  was  discounted  upon 
the  faith  of  the  statement  or  at  the  time  when  either  of  the  subsequent 
uotes  was  discounted,  the  bank  showed  the  statement  to  the  baQkrupt,  or 
that  he  asked  to  see  it;  nor  does  it  appear  that  the  bankrupt  ever  saw  the 
statement  after  he  had  signed  it  in  blank  until  after  the  proceedings  in  bank- 
ruptcy had  been  commenced. 

"The  statement  showed  assets  $108,689.27  and  liabilities  $65,120,  and  a  net 
worth  of  $43,569.27.  Counsel  for  the  bankrupt  states  in  his  brief  that  'as 
to  the  Items  which  went  into  that  net  worth  it  was  materially  false  and  in- 
consistent with  the  books  when  Mr.  Gilpin  went  into  bankruptcy.  The  item 
of  cash  on  hand  was  much  larger  than  the  fact  The  accounts  receivable 
were  also  stated  at  a  larger  amount  than  those  accounts  appeared  upon  the 
books,  and  the  items  of  liability  were  each  stated  as  smaller  amounts  than 
the  books  showed.* 

"The  bankrupt,  upon  his  examination  in  the  proceedings  upon  application 
for  discharge,  offered  in  evidence  an  approximate  statement  made  by  him  of 
his  financial  condition  on  September  28,  1905.  This  statement  in  every  item 
differs  from  the  statement  made  by  his  bookkeeper,  which  was  sent  to  the 
bank,  and  upon  which  the  bank  relied  in  ^disco.untlng  the  bankrupt's  notes. 
It  is  not  necessary  to  state  in  detail  the  difference  between  the  two  state- 
ments. It  is,  perhaps,  suflicient  to  say  that  as  to  the  item  of  cash  on  hand, 
which,  in  the  statement  made  by  the  bookkeeper  and  sent  to  the  bank,  is 
stated  to  be  $7,964.27,  the  item  of  cash  on  hand  in  the  statement  made  by  the 
bankrupt  and  offered  in  evidence  by  him  is  stated  to  be  $2,504.92.  The  net 
worth  of  the  bankrupt  is  shown  by  the  statement  made  by  the  bookkeeper 
to  be  $43,569.27  and  by  the  statement  made  by  the  bankrupt  $45,698.09. 

"It  is  clearly  proved  by  the  evidence  that  it  is  impossible  to  make  up  from 
the  books  a  statement  such  as  that  which  was  made  by  the  bookke^)er. 
The  bookkeeper,  although  residing  near  Philadelphia,  was  not  called  by  the 
objecting  creditor,  or  the  bankrupt,  to  explain  the  statement  made  by  him, 
and  it  is  useless  to  speculate  upon  the  methods  adopted  by  him  to  fill  out 
the  blank  form  with  the  particularity  exhibited  in  it. 

"The  approximate  statement  sent  to  the  bank  is  materially  false  in  all  its 
items,  and  fails  to  coincide  with  the  statement  made  up  by  the  bankrupt 
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and  offered  by  him  in  evidence  upon  his  examination  in  the  proceeding  for 
discbarge.  The  approximate  statement  made  up  by  tlie  bankrupt  cannot  be 
accepted  In  place  of  the  approximate  statement  sent  to  the  bank.  The  bank, 
In  discounting  the  notes  of  the  bankrupt,  reUed  upon  the  approximate  state- 
ment signed  by  the  bankrupt  and  sent  to  the  bank  by  his  direction.  The 
bankrupt  did  not  at  any  time  make  request  to  see  and  examine  the  approx- 
imate statement  which  his  bookkeeper  had  made  up,  but  accepted  the  dis- 
count of  his  notes  allowed  by  the  bank  upon  the  faith  of  the  approximate 
statement 

"Although  the  bankrupt  testifies  that  he  did  not  instruct  his  bookkeeper 
to  make  and  send  to  the  bank  a  false  statement,  and  that  his  Instructions 
were  to  make  an  exact  statement  of  his  condition,  and,  when  told  this  could 
not  be  made,  then  to  make  and  send  an  approximate  statement,  and  to  mark 
the  statement  with  tlie  word  'Approximate,'  nevertheless  the  discount  of  the 
bankrupt's  notes  was  made  and  the  money  obtained  upon  a  materially  false 
statement  in  writing  signed  by  the  bankrupt,  and  without  examination  by 
bim  sent  by  his  direction  to  the  bank." 

These  facts  bring  the  case  precisely  within  the  words  of  clause  (3), 
and  prima  facie  would  require  the  discharge  to  be  refused;  but  the 
referee  declined  to  sustain  the  bank's  objection,  and  gave  the  follow- 
ing reasons  for  his  ruling : 

"Although  the  falsity  of  the  statement  sent  to  the  bank  has  been  proved. 
the  fact  that  the  bankrupt  knew  it  to  be  false,  or  did  not  know  it  to  be  true, 
must  also  be  proved.  The  ban^crupt  has  testified  that  he  did  not  direct  the 
bookkeeper  to  make  up  an  Incorrect  statement,  and  that  he  had  do  reason 
whatever  to  suppose  tliat  he  would  not  make  a  correct  statement  from  the 
books.  No  evidence  has  been  offered  in  contradiction  of  the  bankrupt's  tes- 
timony on  this  point.  The  bank  did  not  at  any  time  exhibit  the  statement  to 
the  bankrupt,  or  call  his  attention  to  it  in  any  way.  The  bookkeeper  has  not 
been  called  as  a  witness.  The  burden  of  proof  is  on  the  objiectlng  creditors, 
and  the  proof  must  be  strict  and  convincing.  There  is  no  evidence  to  sup- 
port the  contention  that  the  bankrupt  knew,  or  had  any  reason  to  believe, 
that  the  statement  sent  to  the  bank  by  the  bookkeeper  was  false,  or  that 
the  bankrupt  intended  in  any  way  to  deceive  the  bank." 

Exceptions  were  filed  to  this  report,  but  the  referee  dismissed  them, 
adding  the  citation  of  Re  Dresser  (D.  C.)  13  Am.  Bankr.  Rep.  616. 
144  Fed,  318,  Id.,  145  Fed.  1021,  74  C.  C.  A.  680,  and  Freyer  v.  Mc- 
Cord,  166  Pa.  540,  30  Atl.  1024,  as  authority  for  the  foregoing  con- 
clusion of  law.  He  then  gave,  as  an  additional  reason  for  overruling 
the  bank's  objection,  that  clause  (3)  did  not  apply  to  the  present  case 
at  all,  because  the  borrowing  of  money  was  not  the  obtaining  of  "prop- 
erty" on  credit,  within  the  meaning  of  the  clause  under  considera- 
tion. In  support  of  this  additional  reason,  he  relied  solely  upon  Re 
Pfaffinger  (D.  C.)  154  Fed.  528;  and  this  is  no  doubt  a  decision 
squarely  in  favor  of  his  ruling  concerning  the  scope  of  the  word  just 
quoted.  The  position  that  when  a  man  borrows  money  he  does  not 
obtain  "property"  on  credit,  within  the  meaning  of  clause  (3),  may  be 
disposed  of  preliminarily  and  at  once.  It  does  not  call  for  discussion 
at  my  hands ;  for,  although  any  opinion  from  Judge  Evans  deserves  and 
will  always  receive  respectful  consideration,  it  is  only  necessary  now  to 
say  that  his  argument  in  Re  Pfaffinger  did  not  meet  with  the  approval 
of  the  Court  of  Appeals  for  the  Sixth  Circuit.  Judge  Richards,  speak- 
ing for  that  court  (19  Am.  Bankr.  Rep.  309,  158  Fed.  403),  gives  the 
following  reasons  for  reversing  the  decision : 
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"The  court  below  took  the  view  that  the  statute  did  not  apply,  because 
it  applied  only  to  a  materially  false  statement  in  writing  made  for  the 
purpose  of  obtaining  property  on  credit,  and  that  money  is  not  property.  In 
support  of  this  view,  Collier  on  Bankruptcy  (6th  Ed.)  pp.  196,  197,  is  cited, 
and  also  the  rule  in  U.  S.  v.  Isham,  17  Wall.  496,  504,  21  L.  Ed.  728,  In 
which  Mr.  Justice  Hunt,  speaking  for  the  court,  says: 

"'The  words  of  the  statute  are  to  be  taken  in  the  sense  in  which  they 
will  be  understood  by  that  public  in  which  they  are  to  take  effect.  Science 
and  skill  are  not  required  hi  their  Interpretation  except  where  scientific  or 
technical  terms  are  used.* 

"We  approve  of  the  rule  laid  down  by  Mr.  Justice  Hunt,  but  we  do  not 
thinly  it  sustains  the  construction  claimed  in  this  case.  The  position  taken 
by  Ckjllier  on  Bankruptcy  is  in  our  opinion  without  support  If  we  were  to 
apply  the  rule  laid  down  by  Mr.  Justice  Hunt,  and  take  the  common,  ordi- 
nary meaning  of  the  word  'property,'  we  think  we  would  reach  the  usual 
definition  given  to  the  word;  that  Is,  'anything  of  value,'  'anything  that 
may  be  owned  or  possessed,*  'anything  which  has  debt-paying  or  debt-securing 
power.'  One  of  the  common  crimes  is  obtaining  property  under  false  pre- 
tenses. It  has  never  been  restricted  to  the  obtaining  of  property  other  than 
money,  but  to  the  obtaining  of  property  including  money.  No  good  reason 
can  be  advanced  for  limiting  the  term  'property'  in  this  statute  to  property 
excluding  money.  Money  is  property  in  its  most  available  and  efficient  form. 
According  to  the  construction  of  the  lower  court;  the  bankrupt  could,  with- 
out subjecting  himself  to  a  penalty,  obtain  money  by  making  a  materially 
false  statement  in  writing;  but  he  could  not,  without  faibjecting  himself  to 
the  penalty,  obtain  property,  exclusive  of  money,  by  making  such  false  state- 
ment. Still  with  the  money  which  he  could  thus  obtain  without  penalty  he 
could  readily  purchase  the  property  which  the  law  prohibited  him  from 
thus  obtaining.  In  our  opinion  the  case  of  Plrle  v.  Chicago  T.  &  T.  Co.,  182 
U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171,  5  Am.  Bankr.  Rep.  814,  settles  the 
question.  There  the  point  was  made  'that  a  transfer  of  any  of  his  (the 
bankrupt's)  property*  was  limited  In  meaning  to  a  transfer  of  any  of  his 
property  excluding  money,  and  the  court  held  that  the  plirase  included  'any- 
thing of  value,  anjrthlng  which  has  a  debt-paying  or  debt-securing  power; 
and  money  is  property.' " 

It  being  settled,  therefore,  that  Charles  Gilpin,  the  present  bankrupt, 
obtained  property  on  credit,  namely,  a  loan  of  $10,000  from  the  Mer- 
chants* National  Bank,  the  objecting  creditor,  it  must  also  be  regard- 
ed as  beyond  dispute  that  the  foregoing  written  statement  was  made 
and  successfully  offered  to  the  bank  for  the  purpose  of  securing  the 
loan,  and  that  the  statement  was  materially  false.  These  facts  are 
distinctly  found  by  the  referee,  and  are  in  effect  conceded  in  the  brief 
of  the  bankrupt's  counsel.  If,  therefore,  the  statement  had  been  writ- 
ten and  presented  by  the  bankrupt  with  knowledge  of  its  falsity,  the 
pending  question  could  not  arise;  for  both  parties  would  then  agree 
that  the  discharge  might  properly  be  refused,  upon  the  ground  tliat 
the  inference  of  an  intent  to  defraud  could  scarcely  be  resisted.  But, 
in  my  opinion,  the  case  is  to  be  treated  exactly  as  if  the  bankrupt  had 
himself  prepared  the  statement  in  question,  and  is  to  be  decided 
without  regard  to  the  existence,  or  the  absence,  of  an  actual  intent  to 
defraud.  I  accept;  and  shall  act  upon,  the  finding  of  the  referee  that 
the  bankrupt  either  did  not  actually  know  what  the  statement  con- 
tained, or  did  not  know  that  it  was  materially  false,  and  that  he  did 
not  have  a  conscious  intention  to  deceive  the  bank.  Nevertheless,  the 
facts  make  it  plain,  as  it  seems  to  me,  that  he  was  chargeable  with 
knowledge,  and  cannot  avoid  liability  for  the  consequences  of  his  ig- 
norance and  carelessness,  not  to  say  his  reckless  reliance  on  the  cor- 
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rcctncss  of  his  agent's  statement.  That  he  would  be  reponsible  in 
a  civil  action — altogether  aside  from  any  intention  to  defraud — there 
can  be  no  reasonable  doubt.  The  situation  is  this:  A  principal •  di- 
rects his  bookkeeper  to  do  an  act  strictly. within  the  line  of  the  agent's 
duty,  namely,  to  make  a  financial  summary,  compiled  from  the  books 
in  his  care,  and  to  show  it  to  a  person  from  whom  a  loan  is  expected, 
which  can  only  be  had  if  the  facts  which  the  agent  is  thus  to  put  to- 
gether disclose  a  solvent  condition.  The  order  of  the  principal  is 
carried  out;  the  summary  is  made  and  exhibited;  the  loan  is  obtain- 
ed on  the  faith  of  its  correctness ;  but  the  statement  turns  out  to  be 
false.  It  appears,  also,  that  the  principal,  relying  on  the  agent's  hon- 
esty and  accuracy,  never  takes  the  trouble  to  verify  the  summary, 
or  even  to  look  at  it;  but,  with  the  knowledge  that  the  creditor  re- 
gards it  as  satisfactory,  he  accepts  the  money  that  is  lent  upon  the 
faith  of  it,  and  therefore  profits  by  the  mistake,  or  (it  may  be)  the 
fraud  of  his  subordinate.  Certainly,  under  such  circumstances,  a 
principal  could  not  be  permitted  to  disclaim  civil  responsibility  for 
his  agent's  act,  if  it  should  afterward  turn  out  that  the  summary  was 
materially  wrong,  whether  the  error  was  due  to  the  agent's  negligence 
or  to  his  fraud.  If  a  principal  intrusts  an  agent  with  power  that  is 
capable  of  abuse,  and  the  agent  does  abuse  it.  the  principal,  as  a  gen- 
eral rule,  is  civilly  liable,  because  he  has  armed  his  agent  with  abili- 
ty to  do  wrong  to  others,  and  he  must  therefore  make  good  whatever 
harm  has  thus  befallen  an  innocent  person. 

These  principles,  I  think,  are  not  likely  to  be  disputed;  and,  if 
they  are  correct,  the  civil  liability  of  the  present  bankrupt  for  his 
bookkeeper's  act  must  be  admitted.  The  language  of  clause  (3)  puts 
the  refusal  of  a  discharge  upon  a  civil  liability,  since  the  act  that  is 
visited  with  this  consequence  is  not  a  crime  (imless,  indeed,  the  crime 
is  to  be  impHed),  and  it  therefore  remains  to  inquire  whether  the  face 
of  the  clause  should  be  so  modified  by  implying  an  intent  to  defraud 
that  the  act  denounced  becomes  the  crime  of  false  pretense  instead  of 
a  civil  default.  This  is  the  contention  on  the  part  of  the  bankrupt. 
He  seeks  to  relieve  himself  from  liability  for  his  agent's  acts,  taking 
the  position  that  the  clause  in  question  does  not  refuse  a  discharge 
unless  he  himself  has  been  guilty  of  false  pretense,  as  distinguished 
from  civil  misconduct.  Of  course,  if  clause  (3),  properly  construed, 
does  so  declare,  that  is  the  end  of  the  matter;  and  It  is  vital,  there- 
fore, to  submit  the  clause  to  the  established  rules  of  construction,  in 
order  to  get  the  meaning  out  of  it,  if  possible,  taking  care  to  avoid 
putting  into  it  a  meaning  that  may  seem  to  be  desirable  but  is  not  real- 
ly there. 

It  should  first  be  observed,  I  think,  that  the  clause  in  question  is 
one  of  the  amendments  of  1903,  and  was  not  part  of  the  act  as  origi- 
nally passed  As  thus  passed  in  1898,  the  statute  specified  as  the  only 
grounds  for  refusing  a  discharge  (1)  the  commission  of  an  offense 
punishable  by  imprisonment  under  a  subsequent  section,  and  (2)  de- 
stroying, concealing,  or  failing  to  keep,  books  of  account  or  records, 
with  fraudulent  intent  to  conceal  the  bankrupt's  true  financial  con- 
dition and  in  contemplation  of  bankruptcy.  The  offenses  which  the 
act  punished  by  imprisonment  are  set  forth  in  section  29,  and  all 
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involve  the  element  of  conscious  fraud,  namely,  knowingly  and 
fraudulently  transferring  or  embezzling  property,  or  concealing  it  from 
the  trustee,  and  committing  perjury  by  taking  a  false  oath  during  the 
proceeding.  So,  also,  it  should  be  noted  that  the  second  ground  for 
refusing  a  discharge  was  not  complete  unless  the  same  element  of  con- 
scious fraud  was  present  As  a  further  civil  penalty  for  fraudulent 
conduct,  section  17  provided  that  a  discharge  should  not  affect  "judg- 
ments in  actions  for  frauds  or  obtaining  property  by  false  pretenses  or 
false  representations,"  or  such  debts  as  were  created  by  the  bankrupt's 
"fraud,  embezzlement,  misappropriation  or  defalcation  while  acting  as 
an  officer  or  in  any  fiduciary  capacity."  When,  therefore,  the  statute 
as  originally  drawn  intended  to  make  fraudulent  intent  a  necessary  ele- 
ment, it  knew  how  to  use  appropriate  and  unmistakable  language. 
Congress  soon  discovered,  however,  that  section  14  was  too  generous  in 
permitting  discharges,  and  to  remedy  this  defect  (among  others)  the 
amendments  of  1903  were  adopted.  These  left  untouched  the  provi- 
sion that  forbade  a  discharge  when  the  bankrupt  had  committed  one 
of  the  offenses  des'cribed  in  section  29,  but  they  made  significant  chan- 
ges in  two  other  sections,  all  of  them  putting  new  difficulties  in  the 
way  of  a  discharge,  or  enlarging  the  class  of  fraudulently  contracted 
debts  upon  which  a  discharge  was  to  have  no  effect  whateVer.  Thus, 
by  the  amendment  to  section  17,  a  creditor  was  relieved  from  the  need 
to  obtain  a  "judgment"  in  an  action  based  upon  the  bankrupt's  fraud- 
ulent conduct;  for  the  amendment  struck  out  "judgments  in  actions 
for  frauds  or  obtaining  property  by  false  pretenses  or  false  represen- 
tations," and  substituted  the  wider  phrase — "liabilities  for  obtaining 
property,  by  false  pretenses  or  false  representations."  And  in  sec- 
tion 14  the  second  ground  for  refusing  a  discharge — destroying,  con- 
cealing, or  failing  to  keep,  books  of  accounts  or  records  from  which 
the  bankrupt's  true  condition  might  be  ascertained — was  materially 
changed  by  striking  out  the  original  qualification,  "with  fraudulent 
intent  to  conceal  his  true  financial  condition  and  in  contemplation  of 
bankruptcy,"  and  substituting,  "with  intent  to  conceal  his  financial 
condition,"  thereby  making  essential  the  mere  intent  to  conceal,  wheth- 
er or  not  such  intent  be  fraudulent.  Congress  then  proceeded  to  add 
four  more  grounds  for  refusing  a  discharge,  of  which  two,  the  fifth 
and  sixth,  have  no  relevancy  to  the  present  inquiry.  (The  fifth  for- 
bids the  discharge  of  a  voluntary  bankrupt  more  than  once  in  six 
years,  and  the  sixth  forbids  the  discharge  of  any  bankrupt  if  he  has  dis- 
obeyed a  lawful  order  of  the  court.)  The  fourth  ground,  however, 
bears  upon  the  question  now  under  consideration.  It  forbids  the  dis- 
charge if  within  four  months  the  bankrupt  by  act  or  permission  has  di- 
minished his  stock  of  valuable  property;  but,  as  it  was  obvious  that  not 
every  such  act  or  permission  should  be  visited  with  the  same  conse- 
quences. Congress  was  careful  to  say  precisely  that  the  penalty. was 
to  be  imposed  only  where  the  court  should  find  an  "intent  to  hinder, 
delay  or  defraud  [the  bankrupt's]  creditors."  Otherwise,  the  con- 
sequence would  follow  that  any  retail  sale  over  the  counter  would 
prevent  a  discharge.  The  third  additional  ground  for  refusing  a  dis- 
charge is  the  clause  with  which  we  are  now  concerned;  and,  from 
the  foregoing  discussion  of  the  original  act  and  of  the  amendments, 


Digitized  by 


Google 


IN   EB  GILPIN.  179 

I  think  it  is  fair  to  say  that,  if  Congress  had  thought  it  wise  to  annex 
a  fraudulent  intent  to  the  obtaining  of  property  by  a  material  false 
statement  in  writing,  they  would  hardly  have  overlooked  it.  And 
this  is  especially  true,  because  at  the  same  time  they  were  dealing 
with  a  similar  intent  in  <?lause  (2),  immediately  before  the  clause  now 
in  question,  and  also  in  clause  (4),  immediately  after  it.  Certainly, 
as  I  think,  it  is  wandering  in  the  region  of  conjecture  to  say  that  a 
fraudulent  intent  should  h^  implied  in  clause  (3),  in  spite  of  the  fact 
that  Congress  took  the  pains  to  express  such  intent  distinctly  in  clause 
(2)  as  originally  framed,  and  afterwards  in  clause  (4),  and  could  just 
as  easily  have  expressed  it  again  in  the  intermediate  sentence. 

But  there  are  two  other  reasons,  as  I  think,  why  the  intent  to  de- 
fraud should  not  be  implied  in  clause  (3).  The  first  is  this :  There  is 
no  need  to  imply  it,  and  therefore  the  well-known  rule  of  statutory 
construction  is  against  the  implication.  If  the  fraudulent  intent  is 
inserted,  as  I  am  now  asked  to  insert  it,  clause  (3)  becomes  the  pre- 
cise equivalent  of  obtaining  property  by  a  particular  form  of  false  pre- 
tense; and  with  this  form,  and  all  other  forms,  of  false  pretense,  sec- 
tion 17,  both  in  1898  and  in  1903,  deals  effectively  and  completely, 
by  declaring  that  debts  thus  fraudulently  created  are  not  to  be  dis- 
charged at  all.  Is  it  to  be  supposed  that  Congress,  having  preserved 
such  debts  from  extinction  by  section  17,  thus  giving  to  creditors  in 
this  class  all  the  protection  that  was  necessary,  nevertheless  added  what 
would  seem  to  be  a  superfluous  refinement,  by  declaring  that,  if  the 
bankrupt  had  obtained  the  property  by  a  false  pretense  that  he  had 
taken  the  trouble  to  write,  he  should  not  be  discharged  from  any  debt 
whatever,  whether  it  were  honest  or  were  founded  upon  fraud?  Or, 
to  put  the  difficulty  in  other  words,  why  should  Congress  punish  a 
false  pretense  in  writing  by  refusing  a  discharge  altogether,  while  it 
only  punished  a  false  pretense  that  was  spoken  by  preserving  the  par- 
ticular liability  thus  created?  I  do  not  doubt  the  power  of  Congress 
to  affix  different  penalties  to  different  kinds  of  false  pretenses,  but 
surely  there  is  an  a  priori  probability  that  it  is  not  intended  to  punish 
offenses  differently  that  are  essentially  alike;  and  I  think  the  court 
is  therefore  justified  in  laying  stress  upon  the  absence  of  definite  and 
express  language  from  which  it  might  be  seen  clearly  that  a  difference 
in  punishment  had  actually  been  made.  It  must  not  be  forgotten  that 
the  present  argument  is  based  solely  upon  the  proposition  that  there 
is  a  necessary  implication  in  clause  (3)  that  requires  a  false  pretense 
in  writing  to  be  dealt  with  differently  from  a  false  pretense  in  spoken 
words;  and  it  seems  to  me,  therefore,  that  in  weighing  an  argument 
of  this  diaracter  it  is  legitimate  to  balance  the  probabilities  for  and 
against  the  construction  insisted  upon. 

The  second  reason  against  implying  the  intent  to  defraud  is  to  be 
found  in  the  mischief  at  which  clause  (3)  is  evidently  aimed.  This  is 
the  obtaining  of  property  by  means  of  a  written  statement  that  is  not 
tiue.  It  may  be  fraudulent,  or  it  may  be  innocent;  but  in  either  event 
it  does  the  same  harm.  The  creditor  loses  his  property  because  he 
relies  upon  a  material  statement  which  he  can  rarely  check  or  verify,, 
and  the  quality  of  the  bankrupt's  intention — whether  it  be  good  or 
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bad — is  in  no  way  essential  to  the  result.  Indeed,  it  may  not  contrib- 
ute to  the  result  in  the  slightest  degree.  The  central  fact  is  that  a 
material  misstatement  has  been  made,  for  example,  about  the  volume 
of  the  bankrupt's  business,  or  the  value  of  his  assets,  and,  although 
the  statement  may  be  innocently  mistaken,  it  does  as  much  harm  as  if 
it  were  willfully  intended  to  deceive:  Why,  then,  should  not  Congress 
impose  a  civil  penalty  upon  the  bankrupt  for  the  injury  that  he  has 
done,  even  although  he  had  no  criminal  intent?  If  he  had  a  criminal 
intent,  the  statement  becomes  a  false  pretense  at  the  common  law,  and 
is  punishable  by  the  criminal  law  of  every  state,  from  whose  power 
Congress  cannot  relieve  him ;  and  it  is  also  punished  by  the  bankruptcy 
act  itself,  because  section  17  refuses  to  discharge  the  debtor  from  the 
liability  that  has  thus  been  fraudulently  contracted.  Since,  therefore, 
two  penalties  are  already  provided — by  section  17a  (2),  and  also  by 
section  b  (3) — for  a  false  statement  that  is  also  fraudulent,  why  may 
there  not  be  one  punishment  for  a  similar  false  statement  (not  fraudu- 
lent) that  does  the  same  harm,  but  differs  from  the  fraudulent  state- 
ment in  the  single  fact  that  the  bankrupt  is  not  a  conscious  criminal  ? 

Further,  it  is  fair  to  require  the  bankrupt  to  know  the  important 
facts  about  his  business,  so  as  to  be  able  to  state  them  with  substantial 
accuracy.  The  bankruptcy  act  endeavors  to  enforce  this  obligation*  by 
requiring  him  to  keep  sufficient  books  and  records,  at  the  peril  of 
being  refused  a  discharge  if  he  shall  fail  to  do  so,  with  intent  to  con- 
ceal his  financial  condition — whatever  other  motive  he  may  have.  And, 
at  the  same  peril — of  being  refused  a  discharge— clause  (3)  seems  to 
require  him  to  be  substantially  accurate  whenever  he  seeks  to  use 
a  written  statement  in  order  to  obtain  property  from  another  person. 
If  his  books  and  records  are  properly  kept,  he  can  always  know  with 
sufficient  precision  where  he  stands ;  and  if  he  keeps  no  books,  or  keeps 
them  badly,  so  that  his  condition  cannot  be  ascertained  with  a  fair 
approach  to  the  truth,  he  must  take  the  risk  and  the  consequences  of 
being  wrong,  whenever  he  is  reckless  enough  or  careless  enough  to 
make  written  statements  that  do  harm  to  his  creditor.  No  doubt  £he 
bankrupt  may  sometimes  rely  innocently  upon  subordinates,  and  be 
misled  by  their  negligence  or  by  their  fraud.  This  is  his  misfortune; 
and,  whenever  the  effort  is  to  charge  him  with  conscious  crime  because 
he  has  acted  upon  an  erroneous  statement  made  by  a  clerk  and  accept- 
ed in  good  faith  by  himself,  his  lack  of  actual  knowledge  will,  of 
course,  protect  him  from  criminal  consequences.  But,  where  he  is  not 
charged  with  a  crime — and  he  is  not  so  charged  by  clause  (3) — I  see 
no  good  reason  why  Congress  may  not  properly  hold  him  to  a  civil 
liability  (even  although  it  may  be  severe)  for  wronging  his  creditor  by 
indorsing  the  errors  or  the  lies  of  his  agent.  And,  in  this  connection, 
it.  seems  pertinent  to  point  out  the  obvious  danger  of  permitting  the 
bankrupt  to  take  shelter  behind  his  subordinate's  act,  while  he  profits 
by  the  error  or  fraud  which  his  duly  authorized  agent  has  committed 
in  his  name.  The  agent  could  not  be  punished  (unless  in  the  contin- 
gency that  a  conspiracy  could  be  proved),  because  he  himself  does  not 
obtain  the  property;  and  the  principal  would  ordinarily  escape,  be- 
cause of  the  practical  difficulty  of  proving  the  actual  fraudulent  in- 
tent. 
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It  IS  no  doubt  true  that  cases  bf  hardship  will  arise  in  the  applica- 
tion of  this  rule.  The  situation  now  being  considered  may  present  an 
example;  but  it  is  safe  to  say,  I  think,  that  a  merchant  (save  in  ex- 
ceptional cases)  knows,  or  can  know,  with  approximate  accuracy 
what  he  owes  and  what  he  owns,  and  that  he  ought  to  be  perfectly  able 
to  make  statements  about  his  financial  condition  that  are  substantially 
close  to  the  truth.  Nothing  more  is  required  by  the  bankruptcy  act, 
and  this  much  at  least  may  properly  be  required  in  the  interest  of  a 
high  standard  of  commercial  integrity  and  of  scrupulously  fair  deal- 
ing between  debtor  and  creditor. 

The  cases  in  which  clause  (3)  has  been  considered  have  not  been 
numerous.  Perhaps  the  earliest  is  Re  Petersen,  10  Am.  Bankr.  Rep. 
355,  in  which  Judge  Lochren  concurred  in  the  findings  of  the  referee, 
who  had  refused  a  discharge  because  the  bankrupt  had  obtained  mer- 
chandise by  means  of  a  materially  false  statement  in  writing.  No  in- 
tent to  defraud  was  found,  and  apparently  none  existed ;  for  the  ref- 
eree said : 

"Nor  can  it  make  any  difference  whether  or  not  (the  statement)  was  Inten- 
tionally false.  The  statute  does. not  require  that  such  a  statement  be  inten- 
tionally false.  It  is  sufficient  to  come  under  the  ban  of  the  law  if  it  is  ma- 
terially false  in  fact,  without  regard  to  intent  The  bankrupt  above  all  others 
i.s  presumed  to  know  his  financial  condition,  and  he  cannot  be  permitted  to 
shield  his  reckless  making  of  false  property  statements,  upon  the  strength 
of  which  creditors  relied  and  had  a  right  to  rely,  but  to  their  injury  and  loss, 
by  a  plea  of  ignorance  of  his  true  financial  condition/' 

In  the  case  of  Margaret  Goodhile  (D.  C.)  130  Fed.  782,  12  Am. 
Bankr.  Rep.  383,  Judge  Reed  refused  a  discharge  upon  the  ground  that 
the  statement  was  "materially  false,  was  made  for  the  purpose  of  ob- 
taining from  this  creditor  property  on  credit,  and  upon  the  strength  of 
which  the  property  was  so  obtained  by  her."  He  added  that  "the  bank- 
ruptcy law  expressly  provides  tliat  a  discharge  shall  not  be  granted  to  a 
debtor  who  obtains  property  upon  credit  on  a  materially  false  statement 
in  writing  made  for  such  purpose" — making  no  allusion  to  an  intent  to 
defraud.  The  case  of  Re  Harr  (D.  C.)  143  Fed.  423,  was  decided  by 
Judge  Trieber,  who  refused  a  discharge  because  the  bankrupt  had  "ob- 
tained the  cattle  on  a  credit  from  Wood  Bros.,  upon  a  materially  false 
statement  in  writing,  made  to  them  by  the  bankrupt  for  the  purpose  of 
obtaining  the  s^id  property  on  credit."  No  reference  is  made  to  an  in- 
tent to  defraud,  but  in  a  later  case  (Re  Collins,  which  will  be  considered 
in  a  moment)  it  is  stated  by  the  same  judge  that  "in  Re  Harr  there  was 
no  question  but  that  the  false  statements  were  made  knowingly." 
The  case  of  Re  Hardie  (D.  C.)  143  Fed.  607,  decided  by  Judge' Maxey, 
holds  that  a  fraudulent  statement  made  by  one  partner  affects  another 
partner,  so  as  to  prevent  him  from  being  discharged,  although  he  him- 
self (page  608)  "did  not  participate  in  the  wrongful  act  and  had  no 
knowledge  of  its  perpetration."  This  decision  is  said  (In  re  Collins) 
to  be  inapplicable,  and  it  may  perhaps  be  distinguishable.  But  if 
clause  (3)  requires,  as  is  now  contended,  that  an  intent  to  defraud 
must  be  present,  and  therefore  that  the  bankrupt  must  be  guilty  of 
false  pretense,  it  seems  no  more  than  fair  to  say  that,  as  a  crime  of  one 
partner  should  npt  be  impute^,  to  the.  other,  the  discharge  of  the  in- 
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nocent  partner  could  only,  be  properly  refused  on  the  ground  that  he 
was  bound  by  the  civil  consequences  of  the  false  statement,  although 
he  himself  had  no  criminal  intent.  The  referee,  in  Re  Dresser  (D.  C.) 
144  Fed.  318,  13  Am.  Bankr.  Rep.  637  (differing  from  Re  Hardie, 
supra),  held  that,  where  one  of  two  partners  was  ignorant  of  the  mak- 
ing of  a  false  and  fraudulent  statement  by  the  other  and  took  no  part 
in  the  transaction,  his  discharge  should  be  granted.  This  ruling  was 
apparently  acquiesced  in  by  the  parties  interested  before  the  referee, 
for  no  exceptions  seem  to  have  been  taken  to  it,  and  no  allusion  is  made 
to  it,  either  by  Judge  Holt  in  affirming  the  referee's  refusal  to  recom- 
mend the  discharge  of  the  fraudulent  partner  (13  Am.  Bankr.  Rep. 
638, 144  Fed.  318),  or  by  the  Court  of  Appeals  for  the  Second  Circuit 
in  considering  the  case  afterwards  (Re  Dresser,  146  Fed.  1021,  74  C. 
C.  A.  680,  16  Am.  Bankr.  Rep.  561).  Indeed,  so  far  as  I  can  discover, 
the  only  case  supporting  the  position  now  urged  is  Re  Collins  (D.  C.) 
157  Fed.  120,  in  which  the  same  judge  who  decided  Re  Harr,  supra, 
has  squarely  ruled  (page  123)  that  a  discharge  can  only  be  refused 
where  the  bankrupt  has  been  "guilty  of  such  acts  as  would  sustain 
a  civil  action  for  fraud  or  deceit,  and  [where]  the  statements  were 
either  knowingly  false  or  fraudulent,  or  made  so  recklessly  as  to  war- 
rant a  finding  that  he  acted  fraudulently."  With  great  respect  for  a 
view  from  which  I  feel  obliged  to  differ,  I  may  perhaps  be  allowed 
to  suggest  that  the  discussion  in  Re  Collins  seems  rather  to  be  rested 
upon  the  assumption  that  it  would  be  a  hardship  to  deny  a  discharge, 
unless  the  bankrupt  has  been  guilty  of  false  pretense  or  of  deceit,  than 
upon  a  preliminary  application  of  the  rules  of  statutory  construction 
to  the  language  of  the  clause  then,  and  now,  in  question.  If  clause  (3) 
is  ambiguous,  such  considerations  as  appear  in  the  following  para- 
graph are  no  doubt  pertinent : 

'That  the  debtor  must  have  known  the  representations  to  be  false,  or  at 
least  that  he  did  not  know  them  to  be  true,  in  order  to  prevent  his  dis- 
charge under  the  present  bankruptcy  act,  Is  also  the  conclusion  reached  by 
the  author  of  Collier  on  Bankruptcy  (6th  Ed.)  p.  198.  Any  other  conclusion 
would  result  In  many  instances  in  preventing  a  discharge  of  a  worthy  bank- 
rupt, whose  business  was  too  large  to  permit  him  to  attend  to  all  the  details 
thereof.  Including  the  keeping  of  the  books.  A  man  conducting  a  large  mer- 
cantile business,  employing  a  bookkeeper  for  the  purpose  of  attending  to 
the  books,  he  attending  to  other  branches  of  the  business,  has  the  right  to 
rely  on  a  statement  prepared  from  the  books;  and  if,  relying  upon  such  a 
statement,  he  acts  upon  It  in  good  faith,  he  is  not  guilty  of  such  recklessness 
as  amounts  to  fraud  in  the  eyes  of  the  law,  or  as  should  prevent  his  dis- 
charge. How  many  merchants  can  tell  their  liabilities,  or  even  their  assets, 
except  by  reference  to  their  books?  If,  as  happened  In  this  case,  the  book- 
keeper by  reason  of  Illness  had  to  absent  himself  from  business,  and  during 
that  time  some  bills  which  arrived  had  not  been  entered,  which  fact  is  un- 
known to  the  merchant  himself,  shall  it  be  said  that  a  statement  prepared  In 
good  faith  from  these  books,  If  by  reason  of  the  illness,  or  even  neglect  of 
the  bookkeeper  some  liability  was  left  off,  thereby  making  the  fltatement  ma- 
terially false,  should  be  sufficient  to  brand  a  man  as  guilty  of  a  fraud?  Such 
is  not  the  law.  All  presumptions  are  In  favor  of  honesty,  and.  If  the  actions 
of  a  party  are  such  that  the  presumption  of  honesty  is  as  strong  as  that  of 
wrong,  the  law  requires  that  the  theory  of  honesty,  rather  than  that  of  guilt, 
be  adopted." 

This  is  the  familiar  and  acceptable  argument  ab  inconvenienti, 
which  should  always  be  considered  where  the  language  of  the  statute 
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is  not  clear ;  but  it  loses  much  of  its  weight  where  the  clause  is  not  of 
doubtful  meaning.  A  situation  of  undoubted  hardship  such  as  was 
before  the  court  in  Re  Collins — and  may  perhaps  be  also  presented 
here — ^should  not  be  allowed  to  lure  the  court  to  a  construction  that 
opens  the  door  to  evasion  and  fraud,  and  relaxes  seriously  a  strong 
and  rteeded  motive  to  compel  the  debtor  to  exercise  great  caution 
whenever  he  is  engaged  in  so  important  an  act  as  the  obtaining  of 
property  from  a  prospective  creditor  by  means,  of  a  written,  and  there- 
fore presumably  a  deliberate,  statement. 

It  is  also  argued  that,  as  the  bank  parted  with  the  money  more  than 
four  months  before  the  petition  in  bankruptcy  was  filed,  the  clause 
under  consideration  does  not  apply.  For  this  position  the  following 
sentence  from  Brandenburg  on  Bankruptcy  (3d  Ed.)  §  370,  is  cited : 

*'WhUe  no  specific  time  is  fixed  by  the  statute  within  which  such  state- 
ment must  have  been  made,  by  analogy  to  other  provisions  of  the  law  it 
is  evident  that  Oongress  intended  that  the  statement  must  have  been  made 
within  four  months  of  the  institution  of  the  bankrupt's  proceedings.*' 

No  authority  is  quoted  for  this  statement,  and  in  opposition  thereto 
reference  may  be  made  to  Re  Scott  (D.  C.)  126  Fed.  981,  in  which 
Judge  Bradford  (of  this  circuit)  decided  that 'a  false  statement  made 
six  months  before  the  proceedings  in  bankruptcy  barred  a  discharge. 
But  the  point  need  not  be  decided  in  the  present  case.  The  referee 
has  found — ^and  there  is  no  dispute  about  the  fact — that  the  statement 
in  controversy  was  made  for  the  purpose  of  obtaining  a  loan  of  $10,- 
000;  and  as  $2,500  of  this  amount  was  actually  paid  over  by  the 
bank  and  was  thus  obtained  by  the  bankrupt  within  four  months  be- 
fore the  petition  was  filed,  it  evidently  makes  no  difference  that  the 
rest  of  the  money  was  lent  by  the  bank  before  that  period  began.  It 
is  "obtaining"  the  property  that  is  made  objectionable  by  clause  (3). 
A  false  statement,  innocent  or  fraudulent,  does  no  harm  unless  it  is 
successful,  and  the  act  denounced  by  the  clause  is  not  complete  un- 
til the  creditor  parts  with  his  money  or  other  property. 

One  or  two  other  n:iatters  may  call  for  a  few  additional  words, 
even  at  the  risk  of  lengthening  an  opinion  that  is  already  too  long.  It 
is  argued  that  the  burden  of  proof  is  on  the  objecting  creditor  to  sus- 
tain his  opposition  to  the  bankrupt's  discharge.  Speaking  generally, 
this  is  true ;  but  it  does  not  apply  to  such  a  situation  as  is  now  before 
the  court,  where  the  question  is  of  law,  and  not  of  fact.  Here  the  dis- 
pute is  solely  concerning  the  construction  of  a  statute,  and,  where 
that  is  the  point  at  issue,  there  is  evidently  no  burden  of  proof  one 
way  or  the  other. 

The  other  matter  that  may  properly  need  a  moment's  consideration 
is  the  effect  that  should  be  given  to  the  word  "false"  in  clause  (3).  In 
my  opinion  the  argument  for  the  bankrupt  must  rest  wholly  upon  the 
construction  that  this  word  should  bear.  It  is  unquestionably  a  flexi- 
ble word.  Sometimes  it  means  incorrect,  or  not  true.  Sometimes  it 
includes  the  idea  of  wickedness  or  fraud — as  in  section  29,  where  a 
false  oath  is  evidently  a  corruptly  false  oath,  such  as  would  subject 
the  affiant  to  a  prosecution  for  perjury.  That  "false"  means  no  more 
in  clause  (3)  than  "not  true"  I  have  tried  to  establish  in  the  preceding 
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pages  of  thU  opinion,  and,  if  I  have  failed  hitherto  to  give  good  rea- 
sons to  my  belief,  I  am  sure  that  I  shall  not  strengthen  the  argument 
by  stating  them  again  in  somewhat  diif  erent  words. 

The  decision  of  the  referee  is  reversed,  and  the  clerk  is  directed  to 
enter  an  order  sustaining  the  first  objection  of  the  Merchants'  Na- 
tional Bank  to  the  bankrupt's  discharge. 


AME3RI0AN  BANANA  OO.  V.  UNITED  FRUIT  CO. 
(Circuit  Court,  S.  D.  New  York.    March  4.  190a) 

1.  EJviDENCE— Official  Doouments— Political  Questions. 

In  a  suit  involving  complainant's  right  to  certain  land  In  Costa  Rico 
of  which  complainant  had  been  deprived  by  that  government  at  the  alleg- 
ed instigation  of  defendant,  a  certified  copy  of  a  letter  written  by  the 
United  States  Secretary  of  State  with  reference  to  Costa  Rico's  Juris- 
diction over  the  territory,  which  the  United  States  claimed  belonged  to 
Panama,  was  admissible  as  an  official  document  constituting  a  statement 
of  the  position  of  the  United  States  on  a  political,  nonjudicial  question. 

2.  International    Law—Riquts    of    Citizen— Governmental    Torts— Dam- 

ages. 

Where  plaintiff,  a  corporation  of  the  United  States,  was  ejected  from 
certain  land  and  other  property  over  which  the  government  of  Costa  Rico 
was  exercising  de  facto  authority  by  soldiers  and  officers  of  such  govern- 
ment, whose  acts  were  subsequently  ratified  by  the  government,  plain- 
tiff could  not  maintain  a  civil  suit  in  the  United  States  against  defendant 
therefor  on  the  ground  that  such  governmental  acts  were  Inspired  by  de- 
fendant, since  there  was  but  one  tort,  and,  as  the  government  of  Costa 
Rico  could  not  be  sued,  no  action  could  be  maintained  against  defendant 

8.  Same— Damages— Prospective  I^ofits. 

Where,  in  an  action  for  damages  for  ejecting  plaintiff  from  a  plantation 
in  Costa  Rico,  the  court  could  not  give  judgment  on  the  validity  of  the 
original  taking  of  plaintiff's  plantation  because  it  was  a  governmental 
act,  it  could  not  award  damages  for  the  loss  of  prospective  profits  re- 
sulting from  such  taking. 

4.  Monopolies— Sherman  Law— Deprivation  of  Profits. 

Sherman  Act,  Act  July  2,  1890,  c.  647,  8  7,  26  Stat.  210  (U.  S.  Oomp. 
St.  1901,  p.  3202),  authorizing  recovery  of  treble  damages,  accruing  through 
an  unlawful  combination  in  restraint  of  interstate  and  foreign  commerce, 
^ves  no  right  of  action  to  one  who  is  not  deprived  of  his  existing  profits, 
trade,  or  commerce  by  the  formation  or  action  of  an  unlawful  combina- 
tlwi  or  monopoly,  but  is  merely  prevented  from  embarking  on  a  new  enter- 
prise by  the  threatening  aspect  of  an  already  existing  monopoly  or  combi- 
nation. 

5.  Same— Acts  in  Foreign  Countries. 

That  the  banana  market  of  Central  America  or  some  portions  thereof 
has  been  closed  to  plaintiff  because  defendant  offered  higher  prices  to 
producers  than  did  any  one  else,  and  so  obtained  long-term  contracts  for 
the  exclusive  purchase  of  the  producers'  product,  did  not  constitute  a  vio- 
lation of  the  Sherman  act  prohibiting  combinations,  monopolies^  etc. 

6.  Same— Enticement  of  Emplot^s. 

That  defendant  had  enticed  or  sought  to  entice  away  plaintiff's  em- 
ployes and  to  oppress  such  of  defendant's  own  employes  as  presumed  to 
buy  stock  in  plaifitlff  company,  its  business  rival,  did  not  of  itself  consti- 
tute a  violation  of  the  Sherman  act,  prohibiting  combinations  and  monop- 
olies, so  as  to  entitle  plaintiff  to  recover  damages  on  that  ground  alone. 
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7.   CABRIERS— Duty  to  FtrSNTSH  THANSP^feTATION: 

Where  plaintiff  sougbt  to  establish  his  banana  business  in  Central 
America,  and  expended  considerable  money  in  his  plant,  it  was  engaged 
in  foreign  commerce  when  It  began  to  move  men,  material,  and  supplies 
to  and  from  the  United  States  and  Central  American  ports  in  furtherance 
of  its  business,  and  was  therefore  entitled  to  compel  defendant  to  furnish 
transportation  facilities  on  the  same  terms  that  defendant  furnished  such 
facilities  to  others. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  yol.  3,  p. 
2883.J 

At  Law.  This  cause,  brought  under  section  7  of  the  Sherman  Act 
(Act  July  2,  1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p. 
3202]),  having  been  called  and  a  jury  impaneled,  defendant  moved  to 
dismiss  on  the  pleadings. 

Wheeler,  Cortis  &  Haight,  Everett  P.  Wheeler,  and  Horace  E. 
Deming,  for  plaintiff. 

Strong  &  Cadwalader,  Moorfield  Storey,  and  Henry  W.  Taft,  for 
defendant. 

HOUGH,  District  Judge.  For  the  purposes  of  this  motion  it  will 
be  assumed  that  the  allegations  of  the  complaint  show  the  following 
facts  to  be  either  well  pleaded  or  capable  of  judicial  cognizance:  In 
June,  1904,  there  existed  in  the  United  States  a  combination  in  re- 
straint of  trade  or  commerce  in  bananas  with  foreign  nations,  and  de- 
fendant was  an  active  party  in  and  to  such  combination.  At  the  same 
time  defendant  was  either  monopolizing  or  attempting  to  monopolize 
trade  or  commerce  in  bananas  with  foreign  nations.  By  these  assump- 
tions it  is  not  intended  to  intimate  any  opinion  as  to  the  sufficiency 
of  all  the  allegations  in  respect  of  combination  or  monopoly.  On 
March  30,  1899  (the  alleged  date  of  the  organization  of  defendant), 
and  continuously  since  that  time,  the  plaintiff  has  been  a  corporation 
duly  organized  and  existing  under  the  laws  of  Alabama,  and  formed 
for  the  purpose  of  importing  bananas  into  the  United  States  from  Cen- 
tral and  South  America;  this  is  the  only  business  of  the  plaintiff 
shown  in  the  complaint.  In  June,  1904,  one  McConnell  was  in  peacea- 
ble possession  of  a  certain  plantation,  which  was  and  is  wholly  situat- 
ed within  the  boundaries  of  the  Republic  of  Panama,  as  previously 
delimited  by  the  arbitration  of  President  Loubet  of  France.  Prior  to 
June,  1904,  plaintiff  had  not  actually  engaged  in  the  banana  business, 
or  any  productive  business  whatever.  In  that  month  and  year  it  ac- 
quired. McConnell's  rights  to  his  plantation,  as  also  his  right  to  con- 
struct and  intention  to  build  a  railway,  to  bring  the  produce  of  said 
plantation  to  tide  water.  At  that  time  McConnell  had  a  grant  or  con- 
cession from  the  Republic  of  Panama  or  its  predecessor  sovereign, 
to  construct  said  railway,  which  concession  was  assignable  and  actual- 
ly assigned.  Later  in  1904  the  Executive  Department  of  the  govern- 
ment of  Costa  Rico,  acting  through  officials  (either  military  or  civil) 
and  soldiers  in  its  service,  forcibly  ejected  plaintiff  from  the  planta- 
tion in  question,  or  the  most  important  portion  thereof,  and  seized  vi 
ct  armis  plaintiff's  personal  property  situated  there  or  thereabouts, 
including  especially  the  material  for  the  construction  of  the  aforesaid 
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railroad.  Such  ejection  of  plaintiff  from  the  real  estate  in  question^ 
and  such  seizure  of  personalty  was  perpetrated  by  the  Costa  Rican 
officials  and  soldiers  aforesaid  at  the  instigation,  suggestion,  and  pro- 
curement of  defendant,  and  for  the  purpose  of  preventing  plaintiff 
from  reaping  the  fruits  of  its  investment  in  land  and  personalty,  and 
in  order  to  prevent  it  from  harvesting  bananas  from  its  plantation,  and 
transporting  the  same  to  the  United  States  in  competition  with  de- 
fendant's own  importations.  Whether  or  not  an  order  for  the  seizure 
aforesaid  was  given  by  the  supreme  governmental  authority  of  Costa 
Rico  before  seizure  made,  the  conduct  of  said  soldiers  and  officials 
was  approved  and  ratified  by  the  government  of  Costa  Rico,  and  the 
seizure  and  occupation  aforesaid  continued  by  the  authority  of  said 
government  down  to  the  time  of  the  beginning  of  this  suit. 

Before  the  transfer  of  the  plantation  in  question  to  plaintiff,  a  cer- 
tain action  had  been  begun  in  a  court  of  Costa  Rico  seeking  to  estab- 
lish title  to  said  plantation,  or  to  the  most  important  portion  thereof, 
in  one  Astua,  a  citizen  of  Costa  Rico.  In  that  suit  such  proceedings 
were  had  that  after  said  transfer  of  the  said  plantation  a  judgment  or 
decree  was  entered  declaring  title  to  be  in  said  Astua.  Such  judicial 
proceedings  were  taken  at  the  instigation  or  for  the  benefit  of  this 
defendant  with  the  purpose  of  preventing  plaintiff  from  gathering 
l)ananas  from  the  land  in  question,  and  exporting  them  to  the  United 
States  in  competition  with  defendant's  imports,  and,  shortly  after  said 
decree  passed  Astua's  title  was  transferred  to  a  corporation  allied  with 
and  controlled  by  defendant,  and  identified  with  the  unlawful  combi- 
nation and  monopoly  aforesaid.  Said  proceedings  of  the  civil  or  mili- 
tary officials  of  Costa  Rico,  and  of  the  soldiers  of  that  government 
and  of  the  court  thereof,  were  taken  in  pursuance  of  an  asserted  right 
of  sovereignty  over  the  plantation  in  question,  or  the  principal  portion 
thereof,  and  over  the  land  on  which  the  plaintiff's  personal  property 
aforesaid  was  physically  situated;  and  such  assertion  of  sovereignty 
so  as  aforesaid  made  is  irreconcilable  with  said  delimination  of  bounda- 
ries between  Panama  and  Costa  Rico  made  by  President  Loubet  in 
pursuance  of  an  international  arbitration  agreement.  Despite  protests 
from  the  Department  of  State  of  the  United  States,  made  to  the  gov- 
ernment of  the  Republic  of  Panama,  Costa  Rico  down  to  the  time  of 
the  beginning  of  this  suit  maintained  de  facto  jurisdiction  and  sover- 
eignty over  the  plantation  in  question  and  the  land  on  which  the  seizure 
of  said  personal  property  was  made.  By  reason  of  the  facts  so  as- 
sumed for  the  purposes  of  this  motion,  plaintiff  has  never  exported, 
gathered,  cut,  or  harvested  any  bananas  from  the  plantation  in  ques- 
tion, and  has  never  as  matter  of  fact  at  any  time  entered  upon  or 
engaged  in  trade  or  commerce  in  bananas.  Both  Costa  Rico  and  Pan- 
ama are  sovereign  independent  nations,  and  were  so  at  all  the  times  in 
the  complaint  mentioned.  The  action  of  Costa  Rico  constituted  an  in- 
vasion of  the  territorial  rights  of  Panama — in  which  invasion,  how- 
ever, Panama  has  acquiesced  down  to  the  time  of  the  beginning  of 
this  action,  and  the  fact  of  such  acquiescence  in  the  de  facto  sover- 
eignty of  Costa  Rico  over  the  premises  in  question  has  been  recognized"^ 
by  the  Department  of  State  of  the  United  States. 
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For  the  purpose  of  preventing  competition  in  the  exportation  of 
bananas  from  Costa  Rico  and  Panama  the  defendant,  by  outbidding 
all  other  competitors,  has  secured  long-term  contracts  with  most,  if 
not  all,  of  the  producers  of  this  fruit  in  that  region.  Defendant  has 
also  caused  to  be  established  a  transportation  line  between  ports  of 
the  United  States  and  the  region  where  this  plantation  lies.  Such 
transportation  line  holds  itself  out  as  a  common  carrier,  but  has  re- 
fused to  accept  from  this  plaintiff  lawful  merchandise,  and  when  it 
did  not  so  refuse  charged  the  plaintiff  higher  rates  for  its  service  sis 
common  carrier  than  it  charged  other  persons  and  corporations  simi- 
larly situated;  and,  finally,  defendant  has  sought  to  cripple  and  em- 
barrass plaintiff  in  its  attempted  or  intended  business  operations  by 
enticing  away  its  employes  and  threatening  to  discharge  from  its  own 
service  such  of  its  workmen  as  became  interested  financially  in  plain- 
tiff's enterprise.  I  believe  the  foregoing  constitutes  an  interpreta- 
tion of  the  complaint  as  favorable  to  the  plaintiff  as  could  be  asked  up- 
on a  general  demurrer. 

In  arriving  at  the  foregoing  statement  of  plaintiff's  position,  I  have 
examined  the  certified  copy  produced  of  Secretary  Root's  letter  dated 
April  16,  1906,  being  of  the  opinion  that  this  official  document  con- 
stitutes a  statement  of  the  position  of  our  own  government  upon  a 
political  and  nonjudicial  question,  and  is  therefore  open  to  judicial 
cognizance  within  Jones  v.  United  States,  137  U.  S.  202,  11  Sup.  Ct. 
80,  34  L.  Ed.  691,  approved  in  Paquete  Habana,  175  U.  S.  696,  20 
Sfif.  Ct.  290,  44  L.  Ed.  320.  The  communications  from  Governor 
Afagoon  also  handed  up  at  the  hearing  have  not  been,  regarded,  as 
they  contain  no  more  than  information  concerning  the  attitude  of 
foreign  governments  which  might  or  might  not  be  accepted  by  our 
own  Secretary  of  State. 

1.  The  important  question  of  law  presented  by  the  above  statement 
is  whether  any  damages  can  be  recovered  or  any  action  brought  in 
this  court  for  the  ejection  of  plaintiff  from  its  plantation  and  the  sei- 
zure of  its  personal  property.  Plaintiff  asserts  as  the  first  step  in  es- 
tablishing its  demands  that  this  court  must  hold  that  the  property  was 
in  Panama ;  that  being  established,  the  seizure  and  ejection  becomes 
as  unauthorized  as  the  acts  of  a  sheriff  outside  his  bailiwick  when 
armed  only  with  local  process;  and  it  follows  that  defendant  as  a 
joint  tort-feasor  is  liable  equally  with  the  offending  Costa  Ricans. 
Let  it  be  assumed  that  a  tort  was  committed ;  that  such  tort  is  within 
the  purview  of  section  7  of  the  Sherman  Act  (Act  July  2,  1890,  c. 
647,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3202]),  that  both  this  de- 
fendant and  the  Costa  Rican  officials  would  be  liable  to  civil  suits 
were  such  tortious  act  committed  in  the  United  States,*  and  tloat  the 
cause  of  action  is  transitory — ^the  inquiry  still  remains,  who  actually 
deprived  plaintiff  of  its  property?  The  answer  is  clear — the  Republic 
of  Costa  Kico,  by  either  originally  directing  or  subsequently  ratifying 
the  acts  of  certain  executive  officers.  The  ratification  is  equivalent 
to  prior  authorization,  on  which  point  Buron  v.  Denman,  2  Ex.  167, 
is  sufficient  authority.  This  case  was  not  overruled  or  doubted  in 
Baird  v.  Walker  [L.  R.  1892]  App.  Cases,  491.  The  sole  question 
in  this  later  judgment  was  whether  an  officer  of  the  crown  could  by 
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virtue  of  some  treaty  obligation  entered  into  after  another  subject 
acquired  property  rights  destroy  such  fellow  subject's  property  with- 
out being  answerable  therefor.  If  the  act  complained  of  was  done 
by  Costa  Rico,  it  is  of  no  moment  that  the  defendant  and  that  re- 
public were  joint  tort-feasors.  There  was  but  one  tort,  and  if  one 
offender  can  be  sued,  it  is  of  the  essence  of  the  dgctrine  that  the  other 
must  be  equally  suable.  But  neither  Costa  Rico  nor  its  officers  could 
be  brought  into  our  courts,  for  reasons  fully  and  forcibly  set  forth 
by  Wallace,  J.,  in  Underbill  v,  Hernandez,  65  Fed.  681,  13  C.  C.  A. 
51,  38  L.  R.  A.  405,  affirmed  168  U.  S.  250,  18  Sup.  Ct.  83,  42  L. 
Ed.  456. 

No  opinion  is  here  expressed  as  to  whether  the  cause  of  action  be 
local  or  not,  or  whether  within  the  reasonable  interpretation  of  sec- 
tion 7  the  act  of  seizure  was  "anything  forbidden  or  declared  to  be 
unlawful"  by  the  Sherman  act.  The  case  last  cited  renders  the  plain- 
tiff's claim  untenable  by  civil  action  in  any  American  court,  and  on 
grounds  of  the  highest  public  policy.  It  is  impossible  to  adjudicate 
this  matter  whhout  sitting  in  judgment  on  the  right  of  Costa  Rico 
to  do  what  was  done.  The  defendant's  malice,  intention,  or  expected 
profit  is  no  more  important  than  are  similar  considerations  in  an  ac- 
tion for  false  arrest — before  the  illegality  of  the  arrest  be  demonstrat- 
ed. There,  as  here,  it  is  of  the  essence  of  the  court's  jurisdictional 
power  to  determine  the  validity  and  legality  of  the  governmental  ac- 
tion out  of  which  the  suit  grows ;  and  this  court  has  no  power  to  sit 
in  judgment  on  the  validity  or  legality  of  the  act  of  any  sove^||gn 
independent  nation. 

2.  The  complainant  specifically  demands  as  damages  prospective 
profits — profits  that  would  have  flowed  from  the  uninterrupted  enjoy- 
ment of  its  plantation  and  railway,  and  to  be  obtained  by  harvesting 
(in  years  after  1904)  its  ripened  crops,  exporting  the  same  to  the 
United  States,  and  there  selling  bananas  without  the  monopolistic 
oppression  or  competitibn  of  defendant.  If  this  court  cannot  give 
judgment  on  the  validity  of  the  original  taking  of  the  plantation,  it 
certainly  cannot  award  damages  for  the  result  of  the  taking.  But 
apart  from  that  difficulty,  it  appears  that  never  did  plaintiff  enjoy  or 
possess  any  trade  or  commerce  in  bananas  from  the  plantation  in  ques- 
tion; and,  remembering  that  this  is  an  action  under  the  Sherman 
law,  I  remain  of  the  opinion  that  that  statute  gives  no  right  of  action 
to  one  who  is  not  deprived  of  his  existing  profits,  trade,  or  commerce 
by  the  formation  or  action  of  an  tinlawful  combination  or  monopoly, 
but  merely  prevented  from  embarking  upon  a  new  enterprise  by  the 
threatening  aspect  of  an  already  existing  monopolv  or  combination. 
Thomson  v.  Union  Castle  S.  S.  Co.  (C.  C.)  149  Fed.  933.  And  this  is  in 
accord  with  the  general  rule  of  speculative  damages,  especially  in  ac- 
tions of  tort.  Dudley  v.  Briggs,  141  Mass.  682,  6  N.  E.  717,  55  Am. 
Rep.  494.  A  citizen  who  finds  a  desirable  avenue  of  business  activity 
closed,  for  reasons  obnoxious  to  the  Sherman  act  may  pray  the  depart- 
ment of  justice  to  remove  the  unlawful  obstruction ;  but  he  has  suf- 
fered no  actual  pecuniary  damage  by  being  thwarted  in  what  he  would 
like  to  do  at  some  future  time. 
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3.  Plaintiff  further  shows  that  the  banana  market  of  Central  Ameri- 
ca, or  some  portion  thereof,  has  been  closed  to  it  because  defendant 
offered  higher  prices  to  producers  than  did  any  one  else,  and  so  ob- 
tained long  contracts  for  the  exclusive  purchase  of  their  product.  I 
fail  to  see  that  this  procedure,  so  beneficial  to  the  producer  is  obnox- 
ious to  any  section  of  the  statute  in  question,  even  if  the  transactions 
occurred  in  the  United  States.  It  is  still  more  difficult  to  conceive  how 
a  procedure  which  affects  only  bananas  growing  in  Central  America 
can  be  said  to  be  affected  by  any  law  passed  in  pursuance  of  a  power 
to  regulate  commerce  with  foreign  nations  and  between  the  several 
states. 

4.  It  is  further  shown  that  defendant  has  enticed  or  sought  to  en- 
tice away  plaintiff's  employes,  and  oppressed,  or  sought  to  oppress, 
such  of  its  own  employes  as  presumed  to  buy  stock  in  plaintiff's  com- 
pany. These  proceedings,  however  unfair  and  immoral,  are  not  in  and 
of  themselves  forbidden  or  declared  to  be  unlawful  by  the  Sherman 
act,  and  I  do  not  think  that  a  cause  of  action  can  be  built  upon  these 
acts  alone.  I  cannot  regard  it  as  more  than  a  statement  of  evidence, 
which  may  well  be  used  in  explaining  or  proving  the  operation  if 
not  the  formation  of  the  alleged  combination  and  monopoly. 

5.  Plaintiff's  case  finally  rests  upon  the  statement  that  defendant's 
transportation  line,  while  acting  as  a  common  carrier,  discriminated 
against  plaintiff.  The  really  serious  question  raised  by  this  motion 
should  in  fairness  have  been  long  ago  presented  by  demurrer,  and  on 
this  motion  plaintiff  is  entitled  to  great  laxity  in  interpreting  its  plead* 
ings.  Regarded  as  an  independent  cause  of  action,  I  greatly  doubt 
whether  it  is  sufficiently  pleaded.  Yet  it  is  true  that  although  the 
plaintiff  never  harvested  nor  exported  bananas,  it  had  a  business  by 
way  of  preparation.  It  expended  considerable  money  in  its  Central 
American  plant;  it  was  engaged  in  foreign  commerce  when  it  began 
to  move  men,  material,  and  supplies  to  and  from  the  United  States 
and  Central  American  ports;  and  if  the  plaintiff  so  elects  I  will  hear 
testimony  on  this  point. 

This  opinion  is  filed  several  days  before  March  9th  in  order  that 
counsel  may  have  an  opportunity  to  consider  it,  and  decide  before  the 
opening  of  court  on  that  day  whether,  inasmuch  as  rulings  in  accord- 
ance herewith  will  exclude  from  the  consideration  of  the  jury  the  sub- 
stantial case  which  plaintiff  intended  to  present,  it  be  not  advisable 
to  permit  judgment  to  go  for  the  defendant,  that  the  correctness  of 
the  views  here  expressed  may-  be  -tested  in  the  appellate  court  promptly 
and  at  small  expense. 

NOTE. — Upon  resumption  of  the  trial  on  March  9th,  plaintiff  withdrew  its 
claim  for  damages  arising  from  defendant's  refusal  to  transport  goods  at  fair 
rates,  and  thereupon  judgment  dismissing  the  complaint  passed  In  favor  of 
defendant 
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GOOPBR  ▼.  NEWTON. 

(C!rcn!t  Court,  S.  D.  Georgia,   N.   E.  D.     Febniary  3,  1908.) 

1.  Couirre— FEDKBAii  Goubts— Akoiixabt  JuBiSDicrrioii— Amount  in  Ck>ZTTBO- 


Where  a  federal  court  had  Jurtsdlction  of  proceedings  for  the  dis- 
solution of  a  building  and  loan  association,  it  had  Jurisdiction  of  an  an- 
cillary suit  by  the  association's  receiver  for  an  accounting  and  foreclosure 
of  a  deed  made  to  secure  a  loan  to  a  borrowing  member,  though  the 
amount  due  was  less  than  $2,000. 

[Ed.  Note. — For  cases  point,  see  Cent.  Dig.  vol.  13,  Courts,  M  799-801. 

Supplementary  and  ancfllaiy  proceedings  and  relief  in  federal  courts, 
see  note  to  Bedford  Quarries  Co.  y.  Thomlinson,  SN3  C.  C  A.  276.] 

2.  Building    and   Loan   ABSociATioNB>-BoBBOwnio   Msubbbs— CoNTBAom— 

OoNSTBUonoN— *  *Loan"— *  •Instaixmbnts.  " 

Where  the  note  of  a  borrowing  member  of  a  building  and  loan  associa- 
tion contained  the  words  "monthly  Installments  on  said  share,'*  but  no 
reference  indicated  an  agreement  to  ai^y  such  installments  on  the  mem- 
ber's loan,  and  the  deed  to  secure  the  loan  was  conditioned  on  the  pay- 
ment of  the  *'loan"  and  of  "installments  on  certain  shares,*'  referring  to 
the  principal  debt  covered  by  the  note  both  as  a  **loan  upon  18  member- 
ship shares,"  the  terms  "loan"  and  "installments"  were  not  used  synony- 
mously. 

[Ed.  Note. — For  cases  in  point,  see  C^it  Dig.  vol.  8,  Building  and  Loan 
Associations,  U  61,  62. 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4196-4200.] 

3.  Samb— Insolvency— Seitlement— Application  of  Payments. 

Intestate  subscribed  for  $900  of  the  stock  of  a  building  and  loan  as- 
sociation, and  at  the  same  time  obtained  by  a  pledge  of  the  stock  a  loan 
equal  to  the  par  value  thereof,  giving  a  deed  to  certain  real  estate  as  se- 
curity for  the  loan.  She  also  agreed  to  pay  interest  at  5  per  cent,  and 
5  per  cent  premium,  the  note  providing  for  monthly  payments  of  6  per 
cent,  per  annum,  and  containing  an  assignment  of  the  shares  of  stock  as 
security  for  the  payment  "of  the  monthly  installments  of  said  shares, 
interest  and  premium  required,"  and,  in  case  of  default  in  the  payment 
of  such  installments,  interest,  premiums,  or  fines  for  a  period  of  three 
months,  the  association  might  forfeit  the  sharea  Held,  that  the  contract 
for  the  purchase  of  the  shares  was  distinct  from  the  loan,  so  that,  on 
the  association's  Insolvency,  intestate's  administrator  was  not  entitled  to 
have  all  intestate's  payments  on  her  share  apply  in  payment  of  the  l<>an. 

4.  Same— AccouNTiNCH-BiLL. 

Where  a  bill  by  a  receiver  of  a  building  and  loan  association  for  an 
accounting  against  the  administrator  of  a  borrowing  member  showed  an 
Indebtedness  with  interest  and  premiums  due  on  October.  1902,  of  $1,605, 
on  which  Indebtedness  the  payment  of  monthly  Instalhneuts  of  Interest 
and  premiums  together  amounted  only  to  $1,267.50,  the  bill  sufl3ciently 
showed  an  indebtedness  to  the  association,  regardless  of  the  question  of 
the  application  of  payments. 

In  Equity. 

Ellis,  Wimbish  &  Ellis  and  William  H.  Barrett,  for  complainant. 
W.  K.  Miller  and  Salem  Butcher,  for  defendant. 

SPEER,  District  Judge.  The  questions  here  arise  upon  a  demur- 
rer to  a  bill  in  equity  by  the  receiver  of  the  Southern  Building  & 
Loan  Association  against  the  administrator  of  Mary  F.  Butts,  de- 
ceased. Original  proceedings  for  the  dissolution  of  the  association 
were  filed  in  the  Northern  District  of  Alabama,  and,  shortly  after,  an 
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ancillary  bill  was  brought  in  this  court,  and  the  receiver  under  the 
original  bill  was  reappointed  for  the  collection  of  assets  in  this  dis- 
trict This  bill  is  for  an  accounting  against  the  estate  of  the  decedent 
"on  account  of  a  loan,  or  advance  made  by  said  association  to  her, 
a  member  of  said  association,  holding  eighteen  shares"  of  its  capital 
stock.  Mary  F.  Butts,  it  is  alleged,  on  December  21,  1894,  subscrib- 
ed for  18  shares  of  capital  stock,  of  the  par  value  of  $50  each,  and  on 
the  same  date  also  made  application  to  the  directors  of  the  association 
"for  a  loan  or  advance"  of  $900,  offering  to  pledge  as  security  her 
shares  of  stock  and  the  real  estate  which  the  receiver  now  seeks  to 
subject.  The  loan  was  made,  and  on  March  1,  1895,  was  consum- 
mated by  the  decedent's  execution  of  a  bond  or  promissory  note,  and 
a  deed  to  secure  the  same.  The  note  was  made  payable  at  the  office 
of  the  association  in  Huntsville,  Ala.  It  provided  for  monthly  pay- 
ments at  5  per  cent  per  annum,  and  assigned  the  shares  of  stock  as 
security  for  the  payment  "of  the  monthly  installments  on  said  shares, 
interest  and  premium  required."  In  case  of  "default  in  the  payment 
of  said  installments,  interests,  premiums,  or  fines"  for  a  period  of  three 
months,  it  was  further  stipulated  that  the  association  might  cancel 
and  forfeit  the  shares.  The  bill  further  alleges  that  the  testatrix  on 
this  indebtedness  "paid  33  monthly  installments  on  account  of  the 
dues  on  her  said  shares,  amounting  to  $5.40  each,  being  30  cents  per 
month  on  each  of  the  18  shares  represented  by  certificate  No.  11,005 
issued  by  said  association,  the  first  of  said  payments  covering  for  the 
month  of  February,  1896,  and  the  last  covering  for  the  month  of  Octo- 
ber, 1897";  that,  in  addition,  she  "made  61  payments  of  monthly  dues,, 
amounting  to  $6.30  each,  being  35  cents  per  month  on  each  of  the 
18  shares  represented  by  said  certificate  No.  11,006";  and  that  she 
also  "paid  the  interest  and  premium  on  account  of  said  indebtedness 
from  the  date  of  the  first  payment  of  dues  to  the  date  of  the  last  pay- 
ment." The  receiver  therefore  claims  a  lien  upon  the  certificate  of 
stock,  and  charges  that  the  whole  sum  of  $900  is  now  due  and  pay- 
able, with  interest  from  October  30,  1902,  the  date  of  the  final  pay- 
ment. The  bill  prays  for  an  accounting  before  a  special  master,  and, 
if  the  sum  found  to  be  due  is  not  paid,  that  the  property  in  Augusta 
covered  by  the  deed  shall  be  sold  for  its  satisfaction.  A  general 
and  special  demurrer  has  been  filed  by  the  defendant,  the  grounds  of 
the  former  being:  (1)  want  of  equity;  (2)  vagueness,  indefiniteness, 
and  contradiction  in  the  allegations,  not  properly  apprising  the  de- 
fendant with  reasonable  certainty  of  the  claim  or  demand;  and  (3) 
failure  to  allege  any  default  in  the  payments  at  the  time  of  filing  the 
bill,  at  the  death  of  the  testatrix,  or  when  the  association  went  into 
the  hands  of  a  receiver,  and  also  when  the  default  occurred  and  the 
amount  then  due.  The  defendant  insists  that  the  bill  on  its  face 
shows  that  the  debt  has  been  fully  paid,  and  that  it  should  therefore 
be  dismissed  as  without  basis  for  a  foreclosure  of  the  property. 

As  the  question  of  jurisdiction  is  raised  by  the  special  demurrer,  it 
will  be  disposed  of  before  proceeding  to  the  vital  issues  raised  by 
the  general  demurrer.  The  defendant  contends  that,  because  the  suit 
is  for  less  than  $2,000,  jurisdiction  cannot  be  taken.    It  is,  however, 
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well  settled  by  the  rulings  of  the  Supreme  Court  that  where  a  court, 
under  a  proceeding  in  equity,  assumes  administration  of  the  affairs 
of  an  insolvent  corporation,  and  appoints  a  receiver,  its  jurisdiction 
is  complete  for  all  essential  purposes  and  all  parties  interested.  White 
V.  Ewing,  159  U.  S.  39,  15  Sup.  Ct.  1018,  40  L.  Ed.  67.  In  the  case 
of  Porter  v.  Sabin,  149  U.  S.  473,  479,  13  Sup.  Ct.  1008,  37  L.  Ed. 
815,  where  the  lower  court  obtained  original  jurisdiction  by  the  filing 
of  a  creditors'  bill,  and  a  receiver  was  appointed,  it  was  held  that : 

"Any  suit  by  or  against  such  receiver,  In  the  course  of  the  winding  up  of 
such  corporation,  whether  for  the  collection  of  Its  assets,  or  for  the  defense 
of  Its  property  rights,  must  be  regarded  as  ancillary  to  the  main  suit,  and  as 
cognizable  in  the  Circuit  Court,  regardless  either  of  the  citizenship  of  the 
parties,  or  of  the  amount  In  controversy." 

"The  jurisdiction,"  said  the  Supreme  Court,  "does  not  materially 
diflFer  from  that  of  the  District  Court  in  bankruptcy,  the  right  of  which 
to  collect  the  assets  of  a  bankrupt  estate  we  do  not  understand  ever 
to  have  been  doubted."  To  the  same  effect  are  Freeman  v.  Howe, 
24  How.  460,  16  L.  Ed.  749;  Alexander  v.  Southern  Home  Bldg. 
&  Loan  Ass'n  (C.  C.)  120  Fed.  963;  Armstrong  v.  Trautman  (C.  C.) 
36  Fed.  275 ;  Price  v.  Abbott  (C.  C.)  17  Fed.  506.  Since  this  court 
has  assumed  ancillary  jurisdiction  for  the  collection  of  all  assets  of 
the  association  found  in  this  district,  it  mikes  no  difference  so  long 
as  the  property  is  here,  what  the  amount  of  the  indebtedness  may  be. 

The  issue  made  by  the  general  demurrer  is,  however,  not  so  readily 
determinable.  There  is  no  more  vexed  question,  nor  one  on  which  the 
courts  have  expressed  a  greater  contrariety  of  opinion,  than  that  which 
fixes  the  relationship  of  a  borrowing  stockholder  to  a  building  and  loan 
association.  The  nature  and  purposes  of  these  institutions  have  been 
defined  in  a  recent  case  by  the  Supreme  Court  of  Georgia,  as  follows : 

"A  private  corporation  designed  for  the  purpose  of  accumulating  into  its 
treasury,  by  means  of  the  gradual  payment  by  Its  members  of  their  stock  sub- 
scriptions in  periodical  Installments,  a  fund  to  be  invested  from  time  to  time 
In  advances  made  to  such  shareholders  on  their  stock  as  may  apply  for  this 
privilege  on  approved  security ;  the  borrowing  members  paying  interest  and  a 
premium  for  this  preference  in  securing  an  advancement  over  other  members, 
and  continuing  to  pay  the  regular  installments  on  their  stock  in  addition ;  all 
of  which  funds,  together  with  payments  made  by  the  nonborrowing  members, 
including  flues,  forfeitures,  and  other  like  revenues,  go  Into  the  common  fund, 
until  it,  with  the  profits  thereon,  aggregates  the  face  value  of  all  the  shares 
in  the  association,  the  legal  effect  of  which  Is  to  extinguish  the  liabUlty  in- 
curred for  the  loans  and  advancements,  and  to  distribute  to  each  nonborrow- 
ing member  the  par  value  of  his  stock." 

Cook  V.  Equitable  Bldg.  &  Loan  Ass'n,  104  Ga.  814,  30  S.  E.  916. 
Other  definitions  may  be  found  in  Thompson  on  Bldof.  &  Loan  As- 
sociations, §  2;  Endlich  on  Bldg.  x\ssociations,  §  16.  These  organiza- 
tions were  originated,  according  to  the  earliest  authentic  information, 
in  1815  by  the  Earl  of  Selkirk  in  Scotland.  The  experiment,  which 
seems  to  have  proceeded  solely  from  the  benevolent  motives  of  the 
founder,  was  very  successful  and  popular  with  the  industrial  classes. 
They  were  early  extended  to  Great  Britain,  and  existed  there  in  the 
form  of  joint-stock  companies,  until  Parliament  in  1836  passed  an  act 
facilitating  their  operation.     About  that  date  we  find  them  also  in 
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America,  .where  for  some  time  they  had  flourished  as  private  and  un- 
incorporated enterprises.  Cotemporaneously  with  the  act  of  Parlia- 
ment, a  regular  association  was  organized  in  Brooklyn,  N.  Y.,  and 
their  extension  throii^hout  the  country  was  then  very  rapid.  Un- 
happily, however,  their  real  or  apparent  benefits  began  to  be  some- 
what tainted  with  those  evils  which  have  aroused  the  severe  criticism 
of  modern  economists.  This  appears  from  an  opinion  of  Chief  Justice 
Lumpkin,  rendered  in  1857,  in  Bibb  County  Loan  Association  v.  Rich- 
ards, 21  Ga.  596.  There  the  learned  Chief  Justice  somewhat  naively 
declared : 

"Whether  they  wm  continue  to  be  entitled  to  the  epithet  of  the  *poor  man's 
exchequer,'  and  whether  they  will,  as  they  promise  to  do,  enable  every  man  to 
become  his  own  landlord,  will  depend  entirely  upon  the  manner  In  which  they 
conduct  their  business.  Under  existinsr  regulations,  I  have  been  led  seriously 
to  doubt  this,  •  •  •  but  I  here  dismiss  these  preliminary  observations, 
leaving  the  utility  and  danger  of  these  building  and  loan  associations  to  puzzle 
wiser  heads  than  mine,  as  they  have  done  hitherto.*' 

Under  the  allegations  of  the  bill  before  the  court,  Mary  F.  Butts 
paid  to  the  Southern  Building  &  Loan  Association  the  sum  of  $1,267.- 
50.  She  made  no  default  in  the  payment  of  the  installments  on  her 
shares  of  stock,  or  the  interest  and  premiums  on  her  loan.  The  as- 
sociation having  failed  in  its  purpose  by  its  insolvency,  the  bill  is  filed 
solely  to  fix  the  relative  liabilities  of  the  complainant  and  the  defendant 
in  its  dissolution.  By  the  latter  it  is  insisted  that  his  testatrix,  Mary 
F,  Butts,  is  entitled  to  a  credit  of  all  the  94  monthly  installments,  ag- 
gregating the  sum  of  $562.50,  upon  the  principal  sum  of  $900  bor- 
rowed. But  the  complainant  claims  that  these  payments,  by  the  terms 
of  the  contract,  were  applicable  only  to  the  amount  due  on  the  18 
shares  of  stock,  and  that  the  principal  sum  remains  unpaid,  with  in* 
terest  from  October  1,  1902,  the  date  of  the  last  payment.  This  con- 
troverted question  may  be  briefly  resolved  into  the  inquiry,  whether  or 
not  the  payments  of  $5.40  and  $6.30  each  month,  besides  those  of  $3,75 
each  for  interest  and  premium  on  the  loan,  operated  ipso  facto  to  ex- 
tinguish the  loan  secured  by  the  mortgage.  In  other  words,  did  the 
contract  of  membership  as  a  stockholder  in  the  association,  created  by 
the  testatrix's  subscription  to  18  shares  of  its  stock  at  $50  a  share, 
merge  into  her  subsequent  contract  of  loan,  whereby  she  obtained  for 
5  per  cent,  interest  and  a  5  per  cent,  bonus  or  premium  an  advance- 
ment of  tlie  par  value  of  her  stock,  and  pledged  that  stock  and  her  real 
estate  for  its  repayment?  If  we  can  assume  from  the  allegations  of 
the  bill,  and  the  copies  of  the  contracts  attached,  that  it  was  the  pur- 
pose of  the  parties  that  the  two  transactions  should  be  identical,  this 
ground  of  the  demurrer  must  be  sustained.  But  that  this  was  their 
express  intent  is  by  no  means  clear  from  the  language  of  the  instru- 
ments. In  the  note,  we  find  the  words  "montlily  installments  on  said 
shares,"  and  no  reference  whatever  to  clearly  indicate  the*  application 
of  such  installments  to  the  $900  loan.  The  aeed  is  conditioned  on  the 
payment  of  the  "loan"  and  of  "installments  on  said  shares."  It  refers 
to  the  principal  debt  covered  by  the  note  both  as  a  "loan  upon  18  mem- 
bership shares,"  and  as  "installments  on  said  shares."  We  are  not 
tihen  at  liberty  to  assume  that  the  "loan"  and  the  "installments"  were 
ICO  F.— 13 
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synon)mious,  and,  not  finding  this  in  any  express  intention  of  the  par- 
ties, we  must  look  to  the  general  doctrines  which  the  law  applies  to 
these  associations  to  determine  whether  or  not  such  a  construction  is 
obligatory  or  proper.  Some  courts  hold  that  the  borrowing  upon  his 
shares  of  stock  by  a  member  is  a  simple  loan.  Other  courts  treat  it  as 
a  dealing  in  partnership  funds.  Others  construe  it  as  an  advance  on 
the  stock  in  process  of  liquidation,  and  others  still,  as  a  'mere  sale  of 
Che  shares  to  the  association.  6  Cyc.  144.  From  this  contrariety  of 
judicial  opinion,  Mr.  Endlich  in  his  recent  work  on  the  subject  reach- 
es this  conclusion : 

"An  examination  of  the  foregoing  decisions  would  seem  to  JustHy*  the  con- 
clusion that  the  clear  weight  of  Judicial  authority  declines  to  look  upon  the 
transaction  between  a  building  association  and  its  advanced  member  as  con- 
stituting a  loan  pure  and  simple.  At  the  same  time  the  conflict  between  those 
decisions  emphasizes  the  impossibility  of  declaring  that  transaction  a  mere 
dealing  in  partnership  funds  to  the  total  exclusion  of  the  Idea  of  a  loan.  The 
truth  can  lie  in  neither  of  the  extremes  represented.  It  may  perhaps  be  found 
most  nearly  accurate  to  say  that  the  transaction  is  a  loan,  the  terms  of  which 
are  so  yitally  affected  by  the  debtor^s  membership  relation  to  the  creditor  so- 
ciet7,  in  the  source  and  profits  of  which  the  debtor  has  himself  such  a  substan- 
tial interest,  and  the  extent  of  his  ultimate  liability  upon  which  is  so  con- 
tingent and  uncertain  at  the  time  of  its  creation,  that  it  is  impossible  to  ap- 
ply to  it,  in  its  essential  features,  the  rules  of  common  or  statute  law  defining 
the  limits  of  what  may  be  bindingly  assumed  and  lawfully  exacted  in  ordinary 
transactions  of  borrowing  and  lending."  Endlich  on  Building  Associations, 
327. 

The  legal  effect  of  the  insolvency  of  a  building  association  is  to 
terminate  all  of  its  contracts  with  its  members.  The  object  of  the 
association  is  to  accumulate  a  fund  from  the  payments  on  shares,  pre- 
miums, fines,  and  forfeitures,  until  it  shall  equal  the  par  value  of  the 
shares  subscribed  by  its  members.  When  this  is  attained  (generally 
within  a  time  estimated  by  the  association),  the  liability  of  all  mem- 
bers for  further  payments  ceases,  and  the  same  result  occurs  when 
the  object  is  prematurely  defeated  by  insolvency.  6  Cyc.  136.  So 
far  as  a  mortgage  is  given  to  insure  the  payment  for  stock,  the  obli- 
gation then  is  abrogated  by  the  destruction  of  the  stock  and  the  soci- 
ety. Endlich  on  Bldg.  Associations,  116,  118.  While  this  is  true, 
the  member  is  not  released  from  his  liability  to  pay  the  balance  of  the 
sum  he  actually  borrowed  on  his  security,  and  the  members  must 
ratably  contribute  to  the  debts  and  losses  of  the  association  before  they 
will  be  entitled  to  any  surplus  from  their  payments.  Miles  v.  New 
South  Bldg.  &  Loan  Ass'n  (C.  C.)  Ill  Fed.  946.  Upon  the  question 
of  what  credit  shall  be  allowed  for  these  payments,  we  find  a  con- 
trariety of  authority  not  unlike  that  we  have  discussed.  The  courts 
of  last  resort  in  the  states  of  California,  Maryland,  Massachusetts, 
North  Carolina,  South  Carolina,  South  Dakota,  Utah,  and  Washing- 
ton have  held  that  such  payments  should  be  so  credited.  On  the 
other  handi  the  courts  of  Alabama,  Arkansas,  Illinois,  Iowa,  Kansas, 
Missouri,  Nebraska,  New  Jersey,  Ohio,  Pennsylvania,  Tennessee,  and 
Texas,  and  the  national  courts,  hold  that  payments  on  stock  are  not 
ipso  facto  payments  on  the  loan,  and  do  not  operate  pro  tanto  to  ex- 
tinguish it.  6  Cyc.  154,  155,  and  cases  cited.  The  authorities,  how- 
ever, preponderate  to  the  effect  that  the  parties  must  be  held  to  the 
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terms  of  their  contracts,  where  there  appears  no  explicit  intention  to 
merge  the  indebtedness  on  the  stock  into  the  loan.  In  Manship  v. 
New  South  Bldg.  &  Loan  Ass'n  (C.  C.)  110  Fed.  845,  Judge  Niles 
states  the  principle  in  the  following  language : 

*****  The  failure  to  recognize  the  dual  relation  which  a  borrowing 
member  of  a  building  and  loan  association  sustains  to  the  association  as  an 
In^ester  In  and  a  borrower  from  the  same,  and  a  further  failure  to  recognize 
the  rights  of  parties  'of  full  age  and  compos  mentis'  *  *  *  to  enter  Into 
contracts  and  be  bound  thereby,  have  been  the  fruitful  source  of  the  various 
opinions  of  the  courts  of  the  country,  which  have  refused  to  recognize  any- 
thing In  the  contract  of  a  borrowing  member  from  a  building  and  loan  associa- 
tion except  the  loan  of  mon^  pure  and  simple.  The  arbitrary  appropriation 
of  premiums  and  stock  payments  to  the  liquidation  of  the  debt  of  a  borrow- 
ing member  *  *  *  In  a  contract  which  Is  plainly  written  and  easily  under- 
stood, In  direct  contravention  of  the  undisputed  terms  of  the  contract,  Is  un- 
justifiable." 

Under  the  laws  of  Maryland,  it  was  held  in  Coltrane  v.  Baltimore 
Bldg.  &  Loan  Ass'n  (C.  C.)  110  Fed.  281,  that  losses  of  an  association 
cannot  be  charged  to  a  borrowing  stockholder  for  contribution  up- 
on its  dissolution,  but  he  is  entitled  to  credit  on  his  loan  the  full 
amount  paid  for  his  stock.  This  decision  was,  however,  modified  on 
appeal  by  the  Fourth  Circuit  Court  of  Appeals,  in  Coltrane  v.  Blake, 
113  Fed.  785,  61  C.  C.  A.  457,  where  the  conclusion  of  the  learned 
district  judge  was  discussed  as  follows : 

rrhis  conclusion  confuses  the  obligation  of  two  entirely  distinct  contracts 
In  subscribing  to  the  stock,  the  shareholder  binds  lilmself  to  pay  the  subscrip- 
tion, either  In  cash  at  once,  or  In  installments,  called  due&  «  «  •  Having 
become  a  stockholder,  he  then  gets  an  advance  from  the  common  fund.  This 
Is  another,  and  an  entirely  distinct,  contract,  based  upon  an  entirely  distinct 
consideration.  •  •  •  Pajrments  on  stock  are  not  payments  on  the  mort- 
gage debt,  and  do  not  ipso  facto  work  an  extinguishment  of  so  much  of  the 
mortgage." 

The  court  then  holds  that  each  member,  as  a  stockholder,  "has 
the  right  to  participate  according  to  the  amount  of  his  stock  in  the 
surplus  assets  of  the  corporation  on  a  division,  and  ultimately,  on 
its  dissolution,  in  the  assets  remaining  after  payment  of  its  debts," 
and  states  the  equitable  reason  of  this  rule,  as  follows : 

'TThe  capital  stock  of  a  building  and  loan  association  Is  composed  of  the 
subscriptions  to  It  either  by  cash  or  by  dues.  If  any  part  of  these  dues  Is 
diverted  from  the  claims  of  creditors  generally,  and  is  used  for  the  benefit  of 
a  single  stockholder  by  way  of  credit  on  a  debt  due  by  him  to  the  corpora- 
tion, it  Is  a  misuse  of  trust  funds,  and  so  unlawful." 

We  have,  moreover,  upon  this  question  a  series  of  direct  adjudi- 
cations by  the  Circuit  Court  of  Appeals  for  this  circuit,  beginning  with 
the  case  of  Andruss  v.  People's  Bldg.  &  Loan  Ass'n,  94  Fed.  575, 
36  C.  C.  A.  336,  where  Judge  Shelby  for  the  court  observed : 

**The  dalm  of  the  appellant  ♦  •  •  that  he  is  entitled  to  credit  on  his 
bond  for  borrowed  money,  on  account  of  the  payments  he  made  on  his  subscrip- 
tion for  stock,  cannot  be  sustained.  He  was  a  subscriber  for  stock  In  the  as- 
sociation, and  he  was  under  contract  to  pay  for  it  Just  as  any  other  stockholder. 
Payments  on  the  stock,  his  stock  being  forfeited  under  the  rules  of  the  associa- 
tion, cannot  be  applied  to  his  debt  on  account  of  the  loan." 

Again,  in  Hieronymus  v.  New  York  Nat.  Bldg.  &  Loan  Ass'n,  .107 
Fed.  1005,  46  C.  C.  A.  684,  this  rule  was  reiterated  by  Judge  McCor- 
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mick,  and  in  the  recent  case  of  Cooper  v.  Brazelton,  135  Fed.  476, 
"58  C.  C.  A.  188,  by  a  unanimous  court  Qudge  Meek  rendering  the 
opinion)  it -was  held : 

"Appellees  contend  that  they  are  entitled  to  credit  on  their  bond  of  the 
Amount  paid  by  Brazelton  on  his  stock  subscription,  that  B.  did  not  desire  to 
become  a  bona  fide  shareholder  in  the  association,  and  was  compelled  to  sub- 
scribe for  shares  in  order  to  secure  a  part  of  the  loan  or  advance  made  on 
his  behalf.  This  contention  cannot  be  upheld.  The  subscription  to  the  stock 
by  B.,  and  the  subsequent  loan  or  adyance  of  money  on  his  behalf  were  two 
separate  and  independent  transactions,  and  he  cannot  be  heard  to  deny  the 
validity  or  effectiveness  of  legal  contracts  entered  Into  by  him.  It  is  neither 
alleged  nor  attempted  to  be  shown  that  any  fraud  was  jjerpetrated  upon  him, 
as  that  he  is  non  compos  mentis,  and  therefore  he  must  be  held  to  a  i>erform- 
ance  of  his  contracts    •    •    • »» 

See,  also,  Douglass  v.  Kavanaugh,  90  Fed.  373,  33  C.  C.  A.  107; 
Towle  V.  American  Bldg.  Society  (C.  C.)  61  Fed.  446 ;  Tilley  v.  Amer- 
ican Bldg,  &  Loan  Ass'n  (C.  C.)  52  Fed.  618 ;  Alexander  v.  Southern 
Home  BWg.  &  Loan  Ass'n  (C.  C.)  120  Fed.  963;  Interstate  Bldg, 
&  Loan  Ass'n  v.  Edgefield  Hotel  Co.  (C.  C.)  120  Fed.  422;  Manori- 
ta  V.  Fidelity  Trust  &  Loan  Co.  (C.  C.)  101  Fed.  8;  Pattison  v.  Bldg. 
&  Loan  Ass'n,  63  Ga.  373 ;  Goodrich  v.  City  Loan  Ass'n,  54  Ga.  98 ; 
City  Loan  Ass'n  v.  Goodrich,  48  Ga.  446. 

By  the  terms  of  her  contracts,  Mary  F.  Butts  subscribed  to  $900 
of  the  stock  of  the  Southern  Building  &  Loan  Association.  This 
is  a  distinct  liability.  In  addition,  by  note  and  deed  to  secure  the  same, 
she  became  obliged  to  pay  her.  $900  loan  thereon,  with  interest  and 
premium.  It  is  not  contended  that  the  payments  of  5  per  cent,  interest, 
and  5  per  cent,  premium  for  the  loan,  were  usurious,  or  that  the  insol- 
vent corporation  was  not  a  bona  fide  building  and  loan  association,  nor 
is  it  claimed  that  the  transactions  alleged  were  the  cloak  for  any  fraud 
practiced  upon  the  defendant's  testatrix.  In  the  absence  of  any  plead- 
ing, or  proof  to  this  effect,  we  must  hold  that  the  defendant's  testatrix 
was  bound  by  her  stipulations  in  the  note  and  bond  executed  to  the  as- 
sociation, that  there  is  no  apparent  intention  of  the  parties  to  apply  the 
payments  of  monthly  installments  to  reduce  the  principal  of  the  loan, 
and  that  by  no  justifiable  construction  can  these  payments  be  held 
so  applicable.  Even  were  this  not  true,  the  dependent  contention 
of  the  defendant  that  the  bill  shows  on  its  face  a  full  satisfaction  of 
the  debt  must  fail.  The  amount  of  the  $900  loan,  borrowed  on  March 
1,  1895,  with  the  interest  and  premiums  at  5  per  cent,  each,  due  to 
October,  1902,  was  $1,605.  On  this  indebtedness  the  payments 
of  monthly  installments,  interest,  and  premiums  amounted  to  only 
$1,267.50.  Without  regard,  therefore,  to  the  questions  hereinbefore 
discussed,  there  is  upon  the  face  of  the  bill  a  balance  due  the  associ- 
ation, which  in  equitable  contemplation  maintains  the  bill.  Nor  is 
there  merit  in  the  ground  of  the  general  demurrer  which  sets  out  the 
failure  of  the  complainant  to  allege  any  default  in  the  defendant's 
payments.  The  bill  shows  an  indebtedness  by  a  mehiber  to  the  as- 
sociation. This  being  true,  the  gist  of  the  bill  is  the  insolvency  and 
dissolution  of  the  corporation,  and  the  prayer  for  determination  by 
an  accounting  before  a  master  of  the  mutual  rights  and  liabilities  of 
the  association  and  the  member. 
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Other  grounds  of  the  demurrer  are  not  deemed  of  consequence. 
For  the  reasons  stated,  both  the  general  and  special  demurrers  must 
•be  overruled.    Orders  may  be  taken  accordingly. 


In  re  GIEVIN. 

(District  Court,  N.  D.  New  York.    March  12,  1908.) 

1  Limitation  of  Actions— "Mutual,  Open,  and  Current  Account." 

An  account  of  loans  between  the  lender  and  the  borrovring  firm,  kept 
on  the  firm's  books  or  on  slips  of  paper,  did  not  constitute  a  "mutual, 
open,  and  current  account,"  within  Code  Civ.  Proc.  N.  Y.  §  386,  providing 
that  in  an  action  to  recover  a  balance  due  on  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties, 
the  cause  of  action  was  deemed  to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  33,  Limitation  of  Ac- 
tions, fl  137,  296. 
For  other  definitions,  see  Words  and  Phrases,  vol.  5,  p.  4647.] 

2.  Same— "Mutual  Account." 

A  current  account  kept  by  a  husband  of  his  transactions  with  his  wife's 
money  does  not  constitute  a  "mutual  account,"  nor  is  an  account  mutual 
where  it  simply  contains  items  of  money  received  and  paid,  nor  one 
In  which  there  were  but  three  items  of  credit  during  a  period  of  five 
years;  cash  items  being  also  held  to  form  no  part  of  a  mutual,  open,  and 
running  account. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  83,  Limitation  of  Ac- 
tions, S§  137,  296. 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4646,  4647.] 

8.  Same— Demanu  Loans—Starting  of  IiImitation. 

Where  several  demand  loans  were  made  by  a  wife  to  a  firm  of  which 
her  husband  was  a  member,  limitations  ran  from  the  date  of  each  loan. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  83,  Limitation  of  Ac- 
tions, |§  259>265.] 

4.  Same—Suspbnsion  of  Limitations—Part  Payment. 

A  part  payment,  to  be  effectual  to  interrupt  limitations*  must  not  only 
be  voluntary  and  free  from  any  uncertainty  as  to  identification  of  the 
debt  on  which  it  is  made,  but  it  must  also  be  made  as  a  payment  on  a 
larger  debt,  and  be  so  accepted  by  the  creditor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  33,  Limitation  of  Ac- 
tions, §§  632,  634.] 

5.  Same— Outlaweu  Claims— Payment— Application. 

Claimant  made  several  loans  of  money  to  a  firm  of  which  her  husband 
was  a  member,  between  September,  1896,  and  October,  1904,  aggregating 
$10,786.32.  Each  loan  was  a  separate  and  distinct  transaction,  payable 
on  demand;  the  account  being  kept  on  slips  of  paper  and  on  books  of 
the  firm  in  its  business  office.  After  a  large  part  of  the  loan  had  become 
barred  by  limitations,  the  husband,  without  any  request  from  his  wife, 
paid  a  debt  of  $1,000  for  her,  and  told  her  at  the  time  he  had  charged  it  to 
her  account ;  but  there  was  no  agreement  as  to  what  loans  it  should  be  ap- 
plied to  pay.  Held,  that  such  payment  did  not  constitute  a  recognition  of 
tlie  outlawed  claims,  nor  a  promise  to  pay  them,  and  should  be  applied  in 
payment  of  the  remaining  loans,  against  which  the  statute  had  not  run. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  33,  Limitation  cf  Ac- 
tions, H  642,  643.] 
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6.  Bankbuptct— Claims— PEOOF—DiscLOSuaB  of  Cbedits. 

Where  a  claimant  against  a  bankrupt  had  received  $1,000  on  account  of 
loans  made  to  the  bankrupt,  but  such  payment  was  not  disclosed  by  the 
claimant's  verified  proofs  of  claim,  which  expressly  stated  that  no  part 
of  the  debt  had  been  paid,  claimant  thereby  violated  Bankr.  Act  July  1, 
1898,  c.  541,  I  57,  subd.  ''a,"  30  Stat.  600  [U.  S.  Comp.  St.  1901,  p.  3443], 
declaring  that  proof  of  claims  shall  be  by  written  statement  under  oath, 
signed  by  the  creditor,  setting  forth  the  claim,  etc.,  and  what,  if  any, 
payments  had  been  made  thereon. 

In  Bankruptcy.  Review  of  order  of  referee  allowing  claim  of  Fan- 
nie W.  Girvin,  wife  of  the  bankrupt,  for  money  loaned  at  different 
times,  at  the  sum  of  $10,630.82.  The  trustee  and  objecting  creditor 
denies  the  indebtedness  and  says  most  of  it  is  barred  by  the  statute  of 
limitations. 

Edward  F.  Shea,  for  trustee. 

Carl  E.  Dorr,  for  objecting  creditor. 

Edwin  Nottingham,  for  claimant. 

RAY,  District  Judge.  While  there  are  many  facts  and  circumstan- 
ces tending  to  show  that  the  claimant,  Fannie  W.  Girvin,  has  no  valid 
claim  whatever  against  the  estate  of  the  bankrupt,  I  am  disposed  not 
to  disturb  the  finding  of  the  referee,  who  saw  the  witnesses,  that  she 
loaned  money  to  her  husband,  James  E.  Girvin,  and  a  partner  (a  limi- 
ted partnership),  at  the  times  and  in  the  amounts  specified.  These 
loans  were  at  different  dates,  in  different  amounts,  and  with  the  agree- 
ment that  interest  at  6  per  cent,  should  be  paid.  The  firm  opened  no 
account  with  claimant  on  its  books,  but  kept  the  dates  and  amounts  of 
these  loans  on  a  slip  or  slips  of  paper,  except  the  amount  of  six  checks, 
for  $500  each,  g^ven  by  claimant  to  James  E.  Girvin.  The  first  loan 
was  the  sum  of  $100,  in  September,  1896,  and  on  October  20,  1904, 
the  aggregate  of  the  loans,  exclusive  of  interest,  was  $10,786.32,  as 
shown  by  the  finding  of  the  referee.  Thereafter  there  were  loans  of 
$75,  December  31,  1903,  and  $5.50,  October  20,  1904.  Each  loan  was 
a  separate  and  distinct  indebtedness  or  claim,  each  was  due  on  demand, 
each  drew  interest  from  its  date  under  the  agreement,  and  the  statute 
of  limitations  ran  as  against  each  loan  from  its  date.  The  evidence  is 
that  these  were  debts  of  the  firm,  and  so  understood  and  carried,  not 
in  the  books,  but  upon  these  slips.  Six  checks,  of  $500  each,  were  not 
on  these  slips. 

February  28,  1898,  Girvin  added  up  the  amount  of  these  loans  to 
that  date,  exclusive  of  interest,  and  entered  the  total  on  one  of  the 
books  of  the  firm  to  the  credit  of  the  claimant,  Fannie  W.  Girvin. 
This  total  was  $6,886.32.  She  had  no  other  account  with  the  firm. 
October  20,  1904,  he  added  up  certain  of  the  other  loans,  exclusive  of 
any  interest,  and  entered  the  total  of  same  in  said  book  of  the  firm  to 
the  credit  of  claimant,  viz.,  $3,900.  Subsequently  said  James  E^  Gir- 
vin showed  these  entries  to  his  wife,  the  claimant,  and  stated,  in  sub- 
stance, that  this  was  the  account  of  the  amount  owing  her  by  the  firm. 
There  was  no  accounting  or  figuring  up  between  them,  and  there  is 
no  evidence  anything  further  was  said  or  done.  There  was  no  cred- 
it of  interest.    Confessedly  these  aggregates  entered  on  the  books  did 
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not  show  the  amount  due  under  this  agreement  for  the  loans,  as  inter- 
est accrued  and  due  on  demand  was  not  included.  As  all  that  was  said 
was  merely  a  statement  by  the  debtor  to  the  creditor  that  this  was  the 
account  between  the  firm  and  her,  I  do  not  think  it  became  an  account 
stated  and  settled,  or  that  it  constituted  a  waiver  of  the  interest.  It 
was  done  to  show  the  wife  that  an  account  was  being  kept.  I  think 
the  rights  of  Fannie  W.  Girvin  were  in  no  way  changed  or  modified 
by  this  transaction  or  exhibition  of  these  entries,  to  the  making  of 
which  she  was  not  a  party.  It  is  not  shown  she  assented  to  what  her 
husband  said,  or  to  the  correctness  of  the  account.  October  27,  1904, 
the  said  partnership  was  dissolved,  and  Girvin  assumed  all  its  debts  and 
obligations,  and  became  individually  liable  to  pay  the  indebtedness. 
The  firm  or  partnership  was  not  released. 

Fannie  W.  Girvin  owed  one  Warren  H.  Girvin,  on  a  promissory 
note  made  by  her,  the  sum  of  $1,000.  Of  this  fact  her  husband  was 
cojg^izant.  October  28,  or  November  1,  1905,  James  E.  Girvin  paid 
this  note.  Payment  was  not  demanded,  and  there  was  no  request  on 
the  part  of  the  claimant  here,  Fannie  W.  Girvin,  that  he  should  pay 
it.  However,  it  appears  that  on  several  occasions  James  E.  Girvin  told 
his  wife  that  he  expected  to  pay  it  very  shortly.  On  this  subject  the 
evidence  of  the  husband  is : 

"I  paid  for  her  that  $1,000  note.  Q.  What,  If  anything,  had  you  said  to 
her  about  paying  that  note  for  her  prior  to  this  time  that  you  made  the  pay- 
ment? A.  From  time  to  time,  during  a  period  of  two  or  three  years,  I  had 
.said  that  very  shortly  I  expected  to  pay  the  note.  Q.  Wliat  note?  A.  The 
$1,000  note  that  Mr.  Girvin  held  against  my  wife.  Q.  And  did  you  say  any- 
thing to  her  at  the  time  you  paid  the  note,  about  having  paid  it?  A.  Shortly 
after.  Q.  What  did  you  say?  A.  I  told  her  that  I  had  paid  the  $1,000  note 
that  my  brother  held  against  her,  and  charged  it  to  her  account  in  the  store, 
and  showed  her  the  note  canceled.  Q.  Did  she  say  anything?  A.  I  don't  re- 
call what  she  said." 

The  wife  says  her  husband  simply  showed  her  the  note  and  told  her 
he  had  chained  it  to  her  on  her  account.  She  said  nothing.  In  fact, 
it  was  charged  to  her  in  the  firm  book  referred  to  on  the  debit  side: 
"Fannie  W.  Girvin,  ^1,000."  There  was  no  other  payment  made  on 
these  loans,  or  either  of  them. 

The  trustee  and  objecting  creditor  set  up  the  statute  of  limitations, 
state  of  New  York,  as  a  bar  to  so  much  of  this  claim  as  had  accrued 
due  more  than  six  years  prior  to  the  adjudication  in  bankruptcy, 
which  was  on  the  6th  day  of  March,  1906.  This  would  cover  all 
items  of  the  claim  prior  to  March  5,  1900.  Between  February  15, 
1899,  and  October  31,  1903,  no  loans  were  made,  or,  if  made,  they 
were  not  put  on  the  slips  or  books.  The  loans  after  February  15, 
1899,  and  commencing  October  31,  1903,  were  as  follows:  October 
31st,  $500;  October  31st,  $500;  December  17th,  $500.  In  1904: 
March  17th,  $500 ;  April  12th,  $500 ;  July  8th,  $500 ;  and  after  that 
items  aggregating  $900,  or  $3,900  in  all.  This  is  the  second  aggregate 
amount  carried  to  the  firm  book ;  but  of  this  only  $819.50  comes  from 
any  slip  or  memoranda,  and  does  not  include  either  of  said  checks. 
I  find  no  evidence  of  an  agreement  or  understanding  to  pay  interest 
:  n  these  loans  evidenced  by  these  checks.  It  would  seem  they  were 
temporary  loans,  if  loans  at  all. 
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The  trustee  and  creditor  objecting  says  the  payment  of  the  note  of 
Mrs.  Girvin,  made  by  James  E.  Girvin,  and  charged  to  her  oa  the 
book,  must  apply  on  these  items  of  indebtedness  incurred  subsequent 
to  February  15,  1899,  and  commencing  October  31,  1903,  and  that  it 
cannot  be  treated  or  regarded  as  a  payment  made  to  apply  on  the 
prior,  stale,  and  outlawed  items  of  indebtedness;  that  is,  cannot  be 
used  as  an  acknowledgment  of  the  continued  existence  of  same  as 
valid  debts  or  claims,  sufficient  to  take  same  from  the  operation  of  the 
statute.  They  insist  there  is  no  evidence  of  an  agreement  or  under- 
standing the  payment  of  the  note  should  so  apply,  and  that  in  the  ab- 
sence of  such  evidence  the  payment  of  the  note  and  entry  on  the  book 
were  ineffectual  to  remove  the  bar  of  the  statute. 

Sections  380  and  382  of  the  Code  of  Civil  Procedure  of  the  state  of 
New  York  (1  Bliss'  N.  Y.  Ann.  Code  [6th  Ed.]  pp.  225,  227)  provides 
as  follows: 

"Sec.  380.  The  following  actions  must  be  commenced  within  the  following 
periods  after  the  cause  of  action  has  accrued:    *    *    • 

"Sec.  382.  Within  six  years:  (1)  An  action  upon  a  contract  obligation  or 
liablUty,  express  or  implied;  except  a  Judgment  or  sealed  Instrument 
•    •    •  >' 

This  bars  all  remedy,  unless  there  is  an  acknowledgment  of  the 
debt  or  a  new  promise,  which  must  be  in  writing  and  signed  by  the 
party  to  be  charged  thereby,  or  a  payment  thereon  of  principal  or  in- 
terest. 

Section  395,  Code  of  Civil  Procedure,  reads  as  follows: 

"An  acknowledgment  or  promise,  contained  in  a  writing  signed  by  the  party 
to  be  charged  thereby,  is  the  only  competent  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  a  case  out  of  the  operation  of  this  title.  But  this 
section  does  not  alter  the  effect  of  a  payment  of  principal  or  interest*' 

Before  considering  the  eflfect  of  the  payment  of  said  note  by  Gir- 
vin, it  is  well  to  dispose  of  another  section  of  the  Code  (section  386) 
which  reads  as  follows: 

"Sec.  386.  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  demands  between 
the  parties,  the  cause  of  action  Is  deemed  to  have  accrued  from  the  time  of. 
the  last  item  proved  in  the  account  on  either  side." 

This  account  between  the  firm  and  this  claimant,  Mrs.  Girvin,  kept 
on  the  books  or  slips,  did  not  constitute  it  a  mutual,  open,  and  cur- 
rent account.  Adams  v.  Olin,  140  N.  Y.  150,  35  N.  E.  448 ;  Matter 
of  Gladke,  45  App.  Div.  625,  60  N.  Y.  Supp.  869 ;  Green  v.  Disbrow, 
79  N.  Y.  1,  35  Am.  Rep.  496 ;  Compton  v.  Bowns,  5  Misc.  Rep.  213, 
25  N.  Y.  Supp.  465 ;  Raux  v.  Brand,  90  N.  Y.  309.  Thus  a  current 
account  kept  by  a  husband  of  his  transactions  with  his  wife's  money 
loes  not  constitute  a  mutual  account ;  and  an  account  simply  contain- 
ing items  of  moneys  received  and  paid  is  not  a  mutual,  open,  and  cur- 
rent account  within  this  section.  Adams  v.  Olin,  140  N.  Y.  150,  35 
N.  E.  448.  An  account  upon  which  but  three  items  of  credit  appear 
in  five  years  is  not  a  mutual,  open,  and  running  account.  Matter  of 
Gladke,  45  App.  Div.  625,  60  N.  Y.  Supp.  869.    Cash  items  form  no 
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part  of  a  mutual,  open,  and  running  account.    Raux  v.  Brand,  90  N. 
Y.  309. 

We  have,  therefore,  several  separate  and  distinct  loans  of  money, 
on  interest,  made  at  different  dates,  and  one  payment  credited  to  Gir- 
vin  by  himself,  which  he  made  for  his  creditor  without  her  request, 
but  of  which  she  was  informed,  with  a  statement  that  he  had  charged 
it  to  her  in  her  account.  There  was  no  agreement  or  statement  on. 
what  items  of  indebtedness  or  on  which  loans  it  should  apply  as  a 
pa}'ment,  and  it  was  not  apportioned,  and  the  account  where  it  was 
credited  did  not  show  the  several  loans  or  the  amounts  thereof  sep- 
arately. Some — ^the  most— of  these  items  of  indebtedness  were  then 
barred  by  the  statute  of  limitations.  There  were  new  and  recent 
loans,  not  affected  by  the  statute,  against  which  in  no  event  had  the 
statute  rtm.  Is  this  payment  of  $1,000  to  be  apportioned  pro  rata  to 
all  of  these  various  items,  those  accruing  due  before  the  statute  com- 
menced to  run,  as  well  as  those  which  came  due  thereafter,  or  to  those 
which  accrued  due  thereafter,  or  is  it  to  be  applied  on  extinguish- 
ment of  the  latest  loans?  The  decisions  in  the  state  of  New  York, 
as  well  as  elsewhere,  seem  to  settle  the  question  beyond  all  serious 
controversy.  Being  payable  on  demand,  they  were  due  at  once,  and 
the  statute  of  limitations  ran  from  the  date  of  each  loan.  Wheeler 
V.  Warner,  47  N.  Y.  619,  7  Am.  Rep.  478 ;  Dolan  v.  Mitchell,  39  App. 
Div.  361,  57  N.  Y.  Supp.  157. 

There  are  two  ways  to  take  a  debt  from  the  operation  of  the  statute 
of  limitations :  (1)  By  an  acknowledgment  of  the  debt  in  writing,  sign- 
ed by  the  party  to  be  charged ;  (2)  by  a  part  payment  of  the  debt,  prin- 
cipal or  interest,  which  is  held  a  recogfnition  of  the  present  existence 
of  the  debt,  and  of  an  existing  present  obligation  to  pay  and  a  promise 
to  pay  is  inferred.  In  either  case  "the  general  rule  is  that  an  ac- 
knowledgment or  promise  to  pay,  in  order  to  take  the  debt  out  of  the 
statute,  must  satisfactorily  and  certainly  appear  to  refer  to  the  very 
debt  in  question."  26  Cyc.  1330,  and  numerous  cases  there  cited.  "A 
part  payment,  to  be  effectual  to  interrupt  the  statute,  must  be  volun- 
tary and  free  from  any  uncertainty  as  to  the  identification  of  the  debt 
on  which  it  is  made."  25  Cyc.  1371,  and  numerous  cases  there  cited; 
Crow  V.  Gleason,  141  N.  Y.  489,  36  N.  E.  497 ;  Shafer  v.  Pratt,  79 
App.  Div.  447,  80  N.  Y.  Supp.  109 ;  Barnes  v.  Pickett,  etc.,  203  Pa. 
570,  op.  572,  53  Atl.  378 ;  Burdick  v.  Hicks,  29  App.  Div.  205,  51  N. 
Y.  Supp.  789.  "It  must  also  be  made  as  a  part  payment  of  a  larger 
debt,  and  be  so  accepted  by  the  creditor."    Same  cases. 

In  Shafer  v.  Pratt,  supra,  the  opinion  was  written  by  Hiscock,  J., 
now  of  the  Court  of  Appeals,  and  was  concurred  in  by  the  three  other 
judges.  There  defendant  was  indebted  to  the  plaintiff  on  four  claims, 
and  defendant  knew  he  was  so  indebted  thereon.  Three  of  these 
claims  were  then  barred  by  the  statute  of  limitations.  The  creditor 
drew  an  order  upon  the  defendant,  his  debtor,  for  a  certain  sum,  $24, 
with  instructions,  contained  therein,  to  "charge  same  to  my  account." 
The  defendant  kept  a  book  of  account  with. plaintiff,  and,  having  paid 
the  order,  testified  that  he  charged  the  order  to  plaintiff ;  that  is,  pursu- 
ant to  directions,  he  charged  it  to  the  account.    The  court  said : 
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''Tbe  referee  has  refused  to  find  that  this  was  such  a  payment  as  would 
revive  said  claims.  We  think  he  was  correct  In  this  holding,  there  being  no 
such  evidence  as  was  necessary  of  an  intent  upon  the  part  of  the  defendant 
to  have  said  payment  applied  to  the  claims  made  by  plalntljl  which  were  then 
outlawed  and  thereby  revive  them." 

The  syllabus  of  the  case  reads ; 

"Where  a  party,  indebted  to  another  upon  four  claims,  hooors  an  or- 
.der  for  a  sum  of  money  which  the  creditor  draws  upon  him  with  instruc- 
tions to  'charge  same  to  my  account,'  at  a  time  when  three  of  the  claims  are 
outlawed,  and  it  does  not  appear  to  which  claim  the  payment  is  applied  by 
either  the  debtor  or  the  creditor,  such  payment  will  not  operate  to  revive  the 
outlawed  clalma" 

In  the  case  now  before  this  court  there  was  no  direction  as  to  the 
application  by  any  one,  and  no  application  of  the  payment  was  in  fact 
made.  It  was  simply  placed  on  the  book  as  a  credit  to  the  firm  and  a 
charge  against  the  wife  of  one  of  its  members,  the  creditor.  Nothing 
was  said  between  Mr.  and  Mrs.  Girvin  before  the  money  was  paid  by 
Mr.  Girvin  to  Warren  H.  Girvin,  which  was  done  without  her  request, 
or  at  the  time ;  and  we  cannot  properly  infer  that  when  Girvin  made 
the  payment  it  was  done  as  a  payment  to  the  wife,  or  on  her  account, 
to  apply  on  his  indebtedness  to  her.  There  is  not  a  scintilla  of  evidence 
to  warrant  such  a  conclusion.  True,  he  thereafter  charged  her  with  the 
amount,  and  subsequently  informed  her  that  he  had  done  so,  and  she 
neither  assented  nor  dissented;  but  he  neither  said  nor  did  anything 
that  indicated  he  intended  in  praesenti  to  apply  the  payment  to  any  par- 
ticular debt  or  to  all  the  various  loans  pro  tanto.  The  burden  was  on  the 
claimant  here  to  show  that  the  payment  made  to  Warren  H.  Girvin  and 
assented  to  by  silence  was  intended  by  James  E.  Girvin  as  a  recognition 
of  the  outlawed  claims  and  a  promise  to  pay  them.  Crow  v.  Gleason, 
141  N.  Y.  489,  493-494,  36  N.  E.  497 ;  Matteson  et  al.  v.  Falser  et  al.. 
56  App.  Div.  91,  97,  67  N.  Y.  Supp.  612;  Wood  on  Limitations,  §  108 ; 
Murphy  v.  Walsh,  113  App.  Div.  428,  99  N.  Y.  Supp.  346 ;  Greenwood 
V.  Judswi,  109  App.  Div.  398,  96  N.  Y.  Supp.  147. 

In  Murphy  v.  Walsh,  supra,  the  court  held : 

'The  burden  is  upon  a  creditor,  relying  upon  a  part  payment  to  take  a  debt 
out  of  the  statute  of  limitations,  to  show  that  the  payment  was  made  upon 
the  particular  debt,  and  was  so  accepted  under  drcimistances  indicating  ab- 
solute acknowledgment  by  the  debtor  that  the  money  was  due." 

In  Matteson  v.  Falser,  supra,  the  court  held : 

'The  burden  rests  upon  a  party,  seeking  to  charge  another  with  an  obliga- 
tion claimed  to  be  barred  by  the  statute  of  limitations  to  show  that  the  pay- 
ments necessary  to  take  the  debt  out  of  the  statute  were  made  by  the  party 
sought  to  be  charged  for  his  own  account  and  with  reference  to  that  particular 
debt" 

In  Greenwood  v.  Judson,  supra,  the  niece  presented  a  claim  against 
the  estate  of  her  uncle,  much  of  which  was  outlawed,  except  for  a  con- 
tinuous series  of  payments  proved.  It  appeared  that  the  claimant  mar- 
ried and  went  away  for  a  time,  but  returned.  It  was  claimed  that  this 
return  was  under  a  new  contract,  and  that  the  payments  made  sub- 
sequently to  the  return  did  not  operate  as  a  recognition  of  the  claim 
for  services  rendered  prior  to  that  time;   more  than  six  years  having 


Digitized  by 


Google 


IN   RE   OIRVIN.  203 

elapsed.  Held  (McLennan,  P.  J.,  dissenting),  that  the  payments  tcx)k 
the  entire  claim  out  of  the  statute,  "as  the  proof  showed  that  the  con- 
tract was  a  continuing  one."  Hence  it  was  treated  as  one  of  debt.  The 
prevailing  opinion  demonstrates  that  the  rules  of  law  were  stretched  to 
their  limit. 

In  Adams  v.  Olin,  140  N.  Y.  150,  36  N.  E.  448,  it  is  held : 

"In  the  absence  of  a  written  acknowledgment  or  promise  to  take  a  case 
out  of  the  statute  of  limitations,  and  where  a  payment  is  relied  upon  for 
that  purpose,  to  operate  as  such,  it  must  appear  that  the  alleged  payment  was 
a  deliberate  act  of  the  debtor,  evidencing  or  accompanied  by  some  evidence  of 
an  Intention  on  his  part  to  thereby  admowledge  the  existence  of  the  debt. 
Where  it  is  uncertain  whether  the  alleged  payment  was  such  in  fact,  or  was 
an  independent  transaction  between  the  parties,  not  connected  with  the  old 
debt,  no  inference  can  properly  be  drawn  therefrom  of  an  admission  thereby 
.  of  the  existence  of  that  debt*' 

In  Crow  V.  Gleason,  141  N.  Y.,  at  page  494,  36  N.  E.,  at  page  498, 
the  court  said : 

**And,  even  if  it  be  true  that  the  defendant  never  made  any  particular  di- 
rection as  to  how  the  payments  should  be  applied,  that  is  not  sufRcient  to  save 
the  bar  of  the  statute,  imless  the  plaintiff  can  show  that  they  were  made  by 
the  defendant  consciously  to  apply  upon  the  whole  account,  and  in  recogni- 
tion of  the  whole  account" 

In  Barnes  v.  Pickett,  etc.,  203  Pa.,  at  page  572,  53  Atl„  at  page  379, 
the  court  said : 

"No  (iuality  of  the  payment  is  more  strictly  required  than  that  it  shall  be 
upon  the  very  debt  sued  for.  In  Burr  v.  Burr,  26  Pa.  284,  the  leading  case  on 
the  subject  in  Pennsylvania,  it  was  said:  'The  acknowledgment  must  not  only 
be  dear,  distinct,  and  unequivocal  of  the  existence  of  a  debt ;  but  it  must  also 
be  plainly  referable  to  the  very  debt  upon  which  the  action  is  based.'  And 
in  Barclay's  Appeal,  64  Pa.  69,  Sharswood,  J.,  said:  'There  can  be  no  more  un- 
equivocal acknowledgment  of  a  present  existing  debt  than  a  payment  on  ac- 
count of  It;  •  •  •  but  then  it  must  plainly  appear,  and  not  be  matter 
of  conjecture  merely,  that  the  payment  was  made  on  account  of  the  very 
debt  which  is  in  dispute.'  See,  further,  as  to  the  strictness  of  the  identifica- 
tion required,  Landis  v.  Roth,  109  Pa.  621,  1  Atl.  49,  68  Am.  Bt  Rep.  747,  and 
Rosencrance  v.  Johnson,  191  Pa.  520,  43  Atl.  360." 

In  Ft.  Scott  V.  Hickman,  112  U.  S.,  at  page  163,  6  Sup.  Ct.,  at  page 
63,  28  L.  Ed.  636,  the  court  said : 

*' Although  an  acknowledgment  need  not,  under  the  Kansas  statute,  amount 
to  a  new  promise,  yet  the  rule  is  applicable  that  an  acknowledgment  cannot 
be  regarded  as  an  admission  of  indebtedness,  where  the  accompanying  cir- 
cumstances are  such  as  to  repel  that  inference,  or  to  leave  it  in  doubt  whether 
the  psLTty  intended  to  prolong  the  time  of  legal  limitation.  Roscoe  v.  Hale, 
7  Gray  (Mass.)  274.  •  «  •  The  settled  doctrine  in  Kansas,  and  the  weight 
of  authority  elsewhere  is  that  statutes  of  limitation  are  statutes  of  repose,  and 
not  merely  statutes  of  presumption  of  pasrment  Therefore,  to  deprive  the 
debtor  of  a  benefit  of  such  a  statute  by  an  acknowledgment  of  indebtedness, 
there  must  be  an  acknowledgment  to  the  creditor  as  to  the  particular  daim, 
and  it  must  be  shown  to  have  been  intentional." 

In  Camp  v.  Smith,  63  Hun,  634,  18  N.  Y.  Supp.  523,  a  number  of 
obligations  existed,  one  of  which  was  barred,  and  a  general  payment 
was  made.  Held  not  to  take  the  outlawed  one  out  of  the  operation 
of  the  statute. 
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In  Blair  v.  Lynch,  105  N.  Y.  638,  11  N.  E.  949,  it  is  said: 

**The  efficacy  of  a  payment  to  avert  the  effect  of  tbe  statute  as  a  bar  resides 
in  the  conscious  and  voluntary  act  of  the  debtor,  explainable  only  as  a  recog- 
nition and  confession  of  tbe  existing  liability." 

In  Shepherd  v.  Thompson,  122  U.  S.,  at  page  237,  7  Sup.  Ct.  1232, 
30  L.  Ed.  1156,  the  court  said  : 

"If  the  bar  is  sought  to  be  removed  by  the  proof  of  a  new  promise,  that 
promise,  as  a  new  cause  of  action,  ought  to  be  proved  in  a  clear  and  explicit 
manner,  and  be  in  its  terms  unequivocal  and  determinate,  and  if  any  condi- 
tions are  annexed  they  ought  to  be  shown  to  be  performed." 

If  that  be  the  rule  as  to  a  written  promise,  it  is*perfectly  clear  that, 
when  the  new  promise  is  left  to  inference  from  a  part  payment,  the 
evidence  should.be  clear,  explicit,  unequivocal,  and  determinate  that 
such  payment  was  made  to  apply  on  the  particular  debt  in  question 
and  with  an  intent  to  renew  it. 

At  the  time  this  note  owing  by  the  claimant  was  paid  by  James  E. 
Girvin,  October  28,  1905,  and  the  amount  charged  to  her,  as  stated, 
the  account  on  the  books  of  the  firm  showed  two  items  or  claims  of 
hers  against  the  firm,  one  of  $6,886.32,  entered  February  28,  1898, 
and  clearly  barred  by  the  statute  of  limitations,  and  the  other,  for 
$3,900,  entered  October  20,  1904,  not  barred.  There- had  been  a 
hiatus  of  over  three  years  between  the  last  of  the  loans  making  up  the 
$6,886.32  and -the  first  of  the  loans  making  up  the  $3,900,  with  no 
credit  or  payment  whatever.  When  the  credit  to  the  firm  of  $1,000, 
the  payment  of  the  note  of  Warren  H.  Girvin,  and  the  charge  to  the 
claimant  of  that  amount  were  made,  not  a  word  was  said  indicating 
that  it  vvas  to  apply  on  both  of  such  amounts.  It  is  just  as  probable, 
to  say  the  least,  that  Girvin  intended  the  $1,000  to  apply  on  the  $3,900 
aggregate  items,  as  that  it  should  apply  on  both;  and  more  so,  as 
there  can  be  no  inference  or  presumption  that  it  was  to  apply  on  both. 
The  inference  is  the  contrary,  within  all  the  cases.  Adams  v.  Olin, 
140  N.  Y.  150,  35  N.  E.  448 ;  Shafer  v.  Pratt,  79  App.  Div.  447,  80 
N.  Y.  Supp.  109 ;  Blair  v.  Lynch,  105  N.  Y.  636,  638,  11  N.  E.  947 ; 
Bailey  v.  Crane,  21  Pick.  (Mass.)  323.  To  warrant  an  inference 
that  Girvin  intended  to  apply  the  $1,000  generally  on  both  these 
claims,  as  shown  by  the  books,  and  thus  revive  the  old  and  outlawed 
one,  the  law  requires  either  direct  proof,  or  proof  of  facts  and  cir- 
cumstances, making  that  inference  imperative,  or  at  least  proper  and 
legitimate.  Of  such  proof  this  case  is  utterly  barren.  It  is  just  as 
consistent  and  probable  that  it  was  to  apply  on  the  $3,900  as  on  the 
prior,  stale,  aggregated  amount.  In  Bailey  v.  Crane,  supra,  the  court 
said: 

'*Aii  acknowledgment,  to  take  a  debt  out  of  tbe  statute,  must  satisfactorily 
appear  to  refer  to  the  very  debt  In  question." 

It  is  also  a  fact  of  importance  and  significance  that,  when  this 
claimant  made  out  and  presented  her  verified  proofs  of  claim,  she 
made  no  reference  to  any  payment  on  account  of  these  loans,  the 
subject-matter  of  her  claims,  but,  on  the  other  hand,  expressly  stat- 
ed therein  that  "no  part  of  said  debt  has  been  paid,"  and  scratched 
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out  from  the  blank  the  word  "except/*  indicating  that  payments,  if 
any,  were  to  be  there  inserted  in  the  blank  space  left  for  the  purpose. 
In  this  she  violated  the  express  provision  and  requirement  of  subdi- 
vision "a,"  §  57,  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  ^0 
Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3443]),  which  reads  as  follows: 

•*57.  Proof  and  Allowance  of  Claims,  (a)  Proof  of  (4aima  shall  cousiRi:  of 
a  statement  under  oath,  In  writing,  signed  by  a  creditor  setting  forth  the  claim, 
the  consideration  therefor,  and  whether  any,  and,  if  so  what,  securities  are 
held  therefor,  and  whether  any,  and,  if  so  what,  payments  have  been  made 
thereon,  and  that  the  sum  claimed  is  Justly  owing  from  the  bankrupt  to  the 
creditor." 

The  claim  as  presented,  so  far  as  material,  and  so  far  as  it  speci- 
fies the  claim  itself,  reads  as  follows: 

•That  James  E.  Glrvin,  the  person  by  whom  a  petition  for  adjudication  of 
bankruptcy  has,  been  filed,  was  at  and  before  the  filing  of  said  petition, 
and  still  is,  jnstly  and  truly  indebted  to  said  deponent  In  the  sum  of  fourteen 
thousand  four  hundred  ninety-one  and  ^Vioo  ($14,491.18)  dollars;  that  the 
consideration  of  said  debt  is  as  follows:  O>nsideration  for  moneys  loaned 
and  advanced  to  bankrupt  at  divers  times  between  and  inclusive  of  the  12tb 
day  of  September,  1896,  and  the  1st  day  of  October,  1004,  including  interest 
on  said  amounts — ^that  no  part  of  said  debt  lias  been  paid ;  that  tliere  are  no 
set-offs  or  counterclaims  to  the  same." 

After  the  year  in  which  proofs  of  claim  were  to  be  filed  under  the 
provision  of  law,  she  was  permitted,  against  objections,  to  amend 
by  filing  an  unverified  statement,  in  the  nature  of  a  bill  of  particu- 
lars, in  which  the  alleged  payment  was  mentioned.  In  substance  and 
effect  this  made  a  new  and  a  different  claim,  presented  after  the  ex- 
piration of  one  year  from  the  adjudication  and  appointment  of  a 
trustee.  It  is  an  important  fact,  however ;  for  it  tends  to  show  that 
the  $1,000  had  been  in  fact  applied  to  the  payment  and  satisfaction  or 
extin^s^ishment  of  other  claims  not  included  in  the  one  presented. 
There  is  no  obscurity  in  the  section  of  the  bankruptcy  act  und<T  which 
this  claim  was  made  out  and  presented,  and  the  blank  form  or^  which 
it  was  made  called  particular  attention  to  the  necessity  for  stating 
payments,  if  any.  While  mere  technicalities  should  not  prevail  to 
defeat  a  just  and  existing  claim,  it  is  hardly  consistent  with  the  due 
administration  of  justice  to  permit  an  old  and  outlawed  claim  of 
$6,886.32  to  be  revived  in  favor  of  the  bankrupt's  wife  by  uncertain 
and  equivocal  evidence  that  a  payment  was  made  and  applied  thereon, 
after  the  claimant  has  distinctly  and  unqualifiedly  sworn  that  "no 
part  of  said  debt  has  been  paid ;  that  there  are  no  offsets  or  counter- 
claims to  the  same."  It  seems  to  me  that  there  is  evidence  which  not 
only  rebuts  any  inference  that  possibly  might  be  drawn  from  the 
entries  on  the  books  to  the  effect  that  the  $1,000  applied  on  all  the 
loans  mentioned,  but  which  shows  that  such  $1,000  was  not  so  ap- 
plied or  intended  to  be.  The  claimant  has  not  only  failed  to  sustain 
the  burden  of  proving  a  payment  on  the  loans  aggregating  $6,886.32, 
those  made  prior  to  March,  1900;  but  the  evidence,  facts,  and  cir- 
cumstances show  affirmatively  that  no  payment  was  ever  made  to 
apply  thereon,  or  made  with  intent  that  same  should  apply  thereon. 
The  evidence  to  substantiate  this  large,  and  to  the  extent  mentioned 
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Stale,  demand,  comes  from  the  bankrupt  and  his  wife,  the  claimant, 
and  is  to  be  closely  scrutinized.  In  re  Rider  (D.  C.)  3  Am.  Bankr. 
Rep.  192,  96  Fed.  811 ;  In  re  Wooten  (D.  C.)  9  Am.  Bankr.  Rep.  247, 
118  Fed.  670;   Matter  of  Brewster,  7  Am.  Bankr.  Rep.  486. 

There  will  be  an  order  reversing  the  order  of  the  referee,  disap- 
proving the  findings  and  conclusions,  and  sending  the  matter  back  to 
the  referee,  with  instructions  to  make  an  order  disallowing  all  of  the 
claim  for  the  loans  made  prior  to  March,  1900,  and  allowing  the 
other  items  specified  in  his  findings  and  allowed  by  him,  amounting 
to  some  $3,900,  with  interest  from  the  date  of  each  loan  to  the  time 
the  $1,000  was  paid,  when  that  payment  will  be  deducted,  and  inter- 
est allowed  upon  the  balance. 


In  re  GIRVIN. 
(District  Court,  N.  D.  New  York.    March  12,  1908.) 

Bahkbttptot— Glaiks— AssuKSD   Dkbt. 

Where  a  bankrupt  for  a  valuable  consideration  assumed  paym^it  of 
certain  notes,  bis  estate  was  liable  for  the  entire  debt,  notwithstanding 
the  holder  might  also  have  enforced  payment  against  another. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  d»  Bankruptcy,  S 
476.] 

In  Bankruptcy.  Appeal  from  order  of  referee  allowing  claim  of 
Warren  H.  Girvin  at  $6,000,  besides  interest. 

Edward  F.  Shea,  for  trustee. 
Edwin  Nottingham,  for  claimant 

RAY,  District  Judge.  As  the  bankrupt,  James  E.  Girvin,  duly  and 
for  a  valuable  consideration  assumed  the  payment  of  this  indebtedness, 
his  estate  is  liable  therefor.  While  Mary  S.  Walrath,  as  executrix 
of  C.  A.  Walrath,  deceased,  may  be  liable  to  Warren  H.  Girvin  on  one 
of  the  notes,  and  individually  on  the  others,  still,  as  James  E.  Gipvin 
assumed  the  payment  of  all  the  notes,  Warren  H.  Girvin  may  pursue 
his  estate  in  bankruptcy,  or  Walrath,  as  he  elects.  Should  he  pursue 
Walrath  and  collect,  she  could  then  pursue  the  estate  of  James  E.  Gir- 
vin, but  for  the  fact  the  year  in  which  claims  are  to  be  proved  has 
elapsed.  If  there  were  any  equities  in  the  transaction  demanding  that 
the  claimant  first  pursue  Walrath,  the  case  would  be  different  There 
is  no  pretense  the  estate  of  Girvin  is  not  ultimately  liable  for  the  en- 
tire claim.  There  is  no  pretense  of  a  defense  as  against  Walrath,  had 
she  paid  the  notes  and  presented  her  claim  against  the  estate  in  bank- 
ruptcy under  Girvin's  agreement  to  pay  the  notes.  There  is  no  occa- 
sion for  the  application  and  enforcement  of  the  equitable  doctrine  that 
where  two  parties  are  liable  for  a  debt,  and  there  is  a  fund  for  its  pay- 
ment out  of  which  one  can  reimburse  himself,  but  the  other  cannot, 
the  one  who  has  such  right  of  reimbursement  should  first  be  compell- 
ed to  pay,  as  there  is  no  such  fund  and  no  recourse  for  either.    As  be- 
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twecn  the  claimant  and  this  estate,  the  estate  is  liable,  and  as  between 
Walrath,  should  she  pay,  and  the  estate  of  *irvin,  the  estate  is  liable. 
The  estate  in  bankruptcy  is  liable  for  the  whole  amount  in  any  event. 
The  order  of  the  referee,  allowing  the  claim,  is  therefore  affirmed. 


UNITED  STATES  ▼.  TOM  WAH. 
(District  Court,  N.  D.  New  Tork.    March  12,  190a) 

1.  United  States  OoiufissiONEBS— Natube  op  Office— Powers. 

United  States  commissioners  are  neither  judges  nor  courts,  nor  do  they 
hold  courts,  though  at  some  times  acting  In  a  quasi  judicial  capacity,  nor 
do  they  possess  the  power  of  courts  except  in  so  far  as  the  acts  of  Congress 
conferring  certain  authority  and  Imposing  certain  duties  on  them  specially 
confer  the  same. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  47,  United  States 
Commissioners,  8  3.] 

2.  CONTEUPT— COUBTS    OF    ReCOBD— POWEB    TO    PUNISH. 

All  courts  Of  record  have  Inherent  power  to  enforce  their  orders  and 
mandates  by  punishment  as  for  contempt,  unless  the  law  creating  them 
expressly  limits  such  power. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  10,  Contempt,  S  d5.] 

8.  WXTKESSES— REFUSAI.   TO    TBSTUT— PUNISHHBNT'-OONTEMFT. 

By  the  express  provisions  of  Act  Cong.  March  2,  1831,  c  99,  4  Stat. 
487,  Rev.  St  8  725  (U.  S,  Comp.  St  1901,  p.  583),  a  federal  court  has 
power  to  punish  a  duly  subpoenaed  witness  for  contempt  In  refusing  to 
ob?y  its  commands. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  60,  Witnesses,  H  S7- 
41 ;  vol.  10,  Contempt,  |  103.] 

4.  Sahb—Depobtatioit  Pboceedingb. 

Power  to  enforce  their  processes  not  being  specially  conferred  on  United 
States  commissioners,,  there  is  no  authority  vested  In  such  commissioners 
sitting  In  a  Chinese  deportation  case  to  compel  a  witness  duly  subpoenaed 
to  be  sworn  and  give  evidence,  but  If  the  witness  refuses,  his  refusal 
should  be  reiwrted  to  the  United  States  District  Court  which  has  au- 
thority to  compel  the  witness  to  testify  by  means  of  contempt  proceedings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  50,  Witnesses,  (  87- 
41;  vol.  10,  Contempt  §f  98-103.] 

5.  Contempt— Heabino  Befobe  Refkkee. 

Under  a  state  statute  authorizing  courts  of  record  to  appoint  referees 
and  refer  cases  to  them  to  hear  and  report,  or  to  hear  and  determine,  such 
courts  may  punish  contempts  committed  before  such  referees,  in  the 
absence  of  a  statute  conferring  such  power  on  the  court 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  10,  Contempt,  8  95- 

9ai 

6b  Witnesses— Refusal  to  Testify— PBiviiiEQB— Chinese  Depobtation  Pbo- 
obedinos— * '  Penalty*  '— *  *Fobfettube.  *  • 

Allen  Chinese  persons  not  of  the  exempt  classes  having  no  right  to  be 
or  to  remain  In  the  United  States,  a  deportation  proceeding  Is  a  civil  pro- 
ceeding, not  Involving  punishment  for  a  crime,  the  Imposition  of  a  fine,  or 
the  enforcement  of  a  "penalty"  or  "forfeiture" ;  and  hence  the  defendant 
may  not  refuse  to  become  a  witness  against  himself  (citing  8  Words  & 
Phrases,  2898,  Title  ''Forfeiture,"  and  6  Words  ds  Phrases^  6272,  Title 
"Penalty"). 

At  Law.    Proceeding  in  the  nature  of  contempt  to  compel  the  de- 
fendant, Tom  Wah,  to  be  sworn  in  this  proceeding  as  a  witness  in 
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behalf  of  the  United  St£#s,  and  to  testify  and  answer  questions  ma- 
terial to  the  issue. 

Geo.  B.  Curtiss,  H.  E.  Owen,  and  Alford  W.  Cooley,  for  the  Unit- 
ed States. 
R.  M.  Moore  and  B.  W.  Berry,  for  defendant 

RAY,  District  Judge.  This  is  a  proceeding,  under  the  Chinese  ex- 
clusion act,  for  the  deportation  of  the  above-named  defendant,  Tom 
Wah,  who  asserts  the  right  to  remain  and  be  in  the  United  States 
on  the  ground  that  he  is  a  citizen  thereof.  His  claim  is  that  he  was 
born  in  the  United  States,  and  is  therefore  entitled  to  be  and  remain 
here.  The  United  States  denies  this,  and  seeks  his  deportation.  On 
the  trial  of  this  question  before  Benjamin  L.  Wells,  one  of  the  com- 
missioners of  the  United  States  in  and  for  the  Northern  district  of 
New  York,  duly  appointed  by  the  District  Court  and  district  judge 
of  the.  said  district,  and  after  the  said  Tom  Wah  had  produced  a  wit- 
ness who  gave  evidence  tending  to  show  that  said  Tom  Wah  was 
bom  in  the  United  States,  and  rested,  the  United  States,  having  duly 
subpoenaed  him,  called  said  Tom  Wah  as  a  witness  in  its  behalf,  pre- 
sumably to  show  or  give  evidence  tending  to  show  that  he  was  not 
bom  in  the  United  States,  and  therefore  is  not  entitled  to  be  or  re- 
main here.  Tom  Wah  took  the  stand  before  the  commissioner,  and, 
on  advice  of  counsel,  refused  to  be  sworn  or  testify  or  answer  ques- 
tions relevant  and  material  to  the  issues  being  tried  then  and  there 
put  to  him.  Thereupon  the  matter  and  facts  were  certified  to  this 
court  for  such  directions  and  order  as  it  shall  see  fit  to  make  in  the 
premises.  The  commissioner  held  he  had  no  power  to  compel  the 
witness  to  be  sworn,  or  to  commit  or  punish  him  in  any  way  for  re- 
fusing to  be  sworn,  or  to  testify,  or  to  punish  him  for  contempt 
This  is  an  important  question,  and  one  in  which  the  government  as 
well  as  all  Chinese  persons  are  deeply  interested. 

United  States  Commisioners  are  neither  judges  nor  courts,  nor  do 
they  hold  courts,  although  sometimes  they  act,  so  far  as  jurisdiction 
and  power  is  conferred  upon  them,  in  a  quasi  judicial  capacity.  Todd 
V.  United  States,  158  U.  S.  282,  15  Sup.  Ct  889,  39  L.  Ed.  982; 
Ex  parte  Hennen,  13  Pet  (U.  S.)  230,  10  L.  Ed.  138 ;  United  States 
V.  AUred,  155  U.  S.  591,  15  Sup.  Ct.  231,  39  L.  Ed.  27.3;  United 
States  V.  Clark,  1  Gall.  497,  Fed.  Cas.  No.  14,804;  In  re  Perkins 
(D.  C.)  100  Fed.  950 ;  United  States  v.  Reavers  (D.  C.)  125  Fed.  778. 
When  exercising  their  powers,  tliey  do  not  sit  as  courts ;  nor  do  they 
possess  the  power  of  courts,  except  in  sd  far  as  the  acts  of  Congress 
conferring  certain  authority  and  imposing  certain  duties  upon  them 
specially  mention  certain  powers.  They  may  do  what  they  are  au- 
thorized to  do,  but  no  more.  Same  cases.  All  courts  of  record  have 
the  inherent  power  to  enforce  their  orders  and  mandates  by  punish- 
ment as  for  a  contempt  of  court  unless  the  law  creating  them  ex- 
pressly limits  that  power.  Rapalje  on  Contempts,  1,  and  numerous 
cases  cited ;  Bessette  v.  W.  B.  Conkey,  194  U.  S.  324,  326.  24  Sup.  Ct 
665,  48  L.  Ed.  997 ;  Ex  parte  Robinson,  19  Wall.  505,  610,  20  L,  Ed. 
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205;  In  re  Chiles,  22  Wall.  157,  168,  22  L.  Ed.  819.    Says  the  court, 
per  Brewer,  J.,  in  Bessette  v.  W.  B.  Conkey  Co.,  supra: 
•The  power  to  punish  for  contempt  Is  Inherent  In  all  courts.** 

In  Ex  parte  Robinson,  supra,  the  Supreme  Court  said: 
"The  power  to  punish  for  contempts  is  inherent  in  all  courts.  Its  existence 
is  essential  to  the  preservation  of  order  in  judicial  proceedings,  and  to  the 
enforcement  of  the  judgm»its,  orders,  and  writs  of  the  courts,  and  consequent- 
ly to  the  due  administration  of  Justice.  The  moment  the  courts  of  the  Unit- 
ed States  were  called  into  existence  and  invested  with  jurisdiction  over  any 
subject  they  became  possessed  of  this  power.  But  the  power  has  been  limited 
and  defined  by  the  act  of  Congress  of  March  2,  1831.  The  act  in  terms  ap- 
plies to  all  courts.  Whether  it  can  be  held  to  limit  the  authority  of  the  Su- 
preme CJourt,  which  derives  its  existence  and  powers  from  the  CJonstitution, 
may  perhaps  be  a  matter  of  doubt.  But  that  It  applies  to  the  Circuit  and 
District  Courts  there  can  be  no  question.  These  courts  were  created  by  act 
of  Congress.  Their  powers  and  duties  depend  upon  tise  act  calling  them  into 
existence,  or  subsequent  acts  extending  or  limiting  tl^eir  Jurisdiction.  The 
act  of  1831  is  therefore  to  them  the  law  specifying  the  cases  in  which  summary 
punishment  for  contempts  may  be  inflicted." 

By  Act  Cong.  March  2,  1831,  c.  99,  4  Stat.  487  (Rev.  St;  §  725  [U. 
S.  Cbrnp.  St.  1901,  p.  583]),  this  power  is  limited  as  follows: 

"That  such  power  to  punish  contempts  shall  not  be  construed  to  extend  to 
any  cases  except  the  misbehavior  of  any  person  in  their  presence,  or  so  near 
thereto  as  to  obstruct  the  administration  of  Justice,  the  misbehavior  of  any  of 
the  officers  of  said  courts  in  their  official  transactions,  and  the  disobedience 
or  resistance  by  any  such  officer,  or  by  any  party,  Juror,  witness  or  other  per- 
son, to  any  lawful  writ,  process,  order,  rule,  decree  or  command  of  the  said 
courts." 

By  the  very  terms  of  the  act  a  witness  duly  subpoenaed  may  be 
punished  for  contempt  in  refusing  to  obey  its  commands.  It  may  be 
doubted  whether  Congress  may  create  a  court,  and  thereafter  so  lim- 
it its  powers  as  to  deprive  it  of  the  ordinary  and  necessary  powers  of 
a  court.  This  would  be  to  deprive  it  of  one  of  its  most  essential  at- 
tributes. No  doubt  the  manner  of  its  exercise  may  be  prescribed  as 
matter  of  procedure.  But,  however  this  may  be,  as  United  States 
comnjissioners  of  this  class,  those  now  appointed  by  the  district  judges 
and  District  Courts,  are  not  courts,  do  not  hold  courts  in  the-  proper 
sense  of  the  term  "courts,**  they  do  not  possess  the  inherent  power 
to  punish  a  refusal  to  obey  their  own  processes  and  mandates,  and,  as 
such  power  is  not  expressly  granted  or  conferred,  there  must  be  a 
resort  to  some  tribunal  having  power  if  their  mandates  are  to  be  en- 
forced. As  the  power  to  enforce  their  processes  is  not  specially  con- 
ferred hy  the  Chinese  deportation  ?ict  or  elsewhere  on  these  commis- 
sioners, there  is  no  authority  vested  in  a  commissioner  of  the  United 
States  sitting  in  a  Chinese  deportation  case  to  compel  a  witness  duly 
subpoenaed  to  be  sworn  or  to  give  evidence.  If  a  witness  subpoenaed 
in  such  a  case  can  be  compelled  to  be  sworn,  the  power  must  be  ex- 
ercised by  some  other  tribunal  or  officer.  As  a  commissioner  of  this 
class  is  an  officer,  or  an  arm,  of  the  court  appointing  him,  it  would 
seem  that  such  court  or  a  judge  thereof  ought  to  have  power  to  make 
such  orders,  and  compel  obedience  thereto,  as  will  enable  such  com- 
missioner to  properly  exercise  or  discharge  his  functions,  exercise 
160  F.— 14 
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and  make  effectual  the  powers  committed  to  or  conferred  upon  him 
by  Congress.  Jurisdiction  in  Chinese  cases  and  in  certain  criminal 
cases  having  been  conferred  on  such  commissioners,  officers  of  this 
court,  it  would  seem  there  must  be  power  somewhere  to  compel  wit- 
nesses duly  called  before  them  by  subpoena  to  be  sworn  and  answer 
material  questions.  If  this  is  not  the  law,  then  United  States  commis- 
sioners may  as  well  go  out  of  business;  for,  as  soon  as  that  fact  is 
judicially  declared,  and  until  Congress  acts,  they  would  be  powerless 
to  compel  witnesses  to  be  sworn,  and,  as  the  court  or  judge  appoint- 
ing them  is  also  declared  powerless,  as  are  all  other  courts,  all  un- 
willing witnesses  will  avail  themselves  of  the  right,  and  sit  unsworn 
and  silent.  The  administration  of  justice  would  thus  be  hampered, 
and  in  many  cases  defeated. 

I  am  therefore  of  the  opinion  that  the  acts  of  Congress  which  con- 
fer on  United  States  commissioners  the  authority  to  hear  and  de- 
cide these  Chinese  cases  in  the  first  instance  commit  the  jurisdiction 
of  such  cases  to  the  United  States  District  Courts,  prescribing  the  of- 
ficers of  that  court  who  shall  take  cognizance  of  them  in  the  first 
instance  with  right  of  appeal  to  the  District  Court  (The  U.  S.  Peti- 
tioner, 194  U.  S.  194,  24  Sup.  Ct.  629,  48  L.  Ed.  931),  and  that  the 
court  has  power  to  come  to  the  aid  of  these  officers  and  enforce  their 
lawful  orders  and  mandates  in  all  proper  ways;  that  the  court  may 
direct  witnesses,  duly  subpoenaed,  before  such  commissioners  to  be 
sworn  and  to  answer  all  proper  questions  and  punish  such  witnesses 
in  case  of  their  refusal  to  obey.  I  am  not  willing  to  concede,  and  pro- 
test against  the  doctrine  advanced,  that  Congress  has  made  a  law 
authorizing  the  District  Court  to  appoint  commissioners,  has  prescrib- 
ed the  duties  of  such  commissioners,  including  the  power  to  try  and 
determine  certain  questions  in  certain  cases,  and  devolved  the  per- 
formance of  same  upon  them ;  but  has  left  them  powerless  and  the 
court  without  power  to  aid  them,  in  an  appropriate  way,  in  the  per- 
formance of  such  duties.  The  authorities  are  against  such  a  proposi- 
tion. In  criminal  cases  before  them  it  has  been  well  held,  I  think, 
that  witnesses  may  be  subpoenaed,  sworn,  and  compelled  to  answer. 
In  re  Perkins  (D.  C.)  100  Fed.  950,  953,  954 ;  United  States  v.  Bea- 
vers (D.  C.)  125  Fed.  778,  780,  781 ;  Ex  parte  Perkins  (C.  C.)  29 
Fed.  900.  These  cases  hold  that,  while  the  commissioner  cannot  pun- 
ish the  witness  for  contempt,  the  court  appointing  him  may.  In  the 
state  of  New  York  the  courts  of  record  may  appoint  referees  and 
refer  cases  to  them  to  hear  and  report,  or  to  hear  and  determine.  Such 
courts  may  punish  contempts  committed  before  such  referees  in  the 
absence  of  a  statute  conferring  such  power  on  the  court.  Where  the 
Circuit  Court  of  the  United  States  refers  examination  to  a  special 
examiner,  it  may  commit  a  witness  who  refuses  to  answer  for  con- 
tempt. Nelson  v.  United  States,  201  U.  S.  92,  26  Sup.  Ct.  358,  60 
L.  Ed.  673. 

It  then  becomes  a  question  whether  a  Chinese  person  found  in  the 
United  States  against  whom  deportation  proceedings  are  taken  may 
be  subpoenaed  in  such  proceeding  and  compelled  to  be  sworn,  and 
give  evidence  in  behalf  of  the  United  States  and  consequently  against 
himself.    If  the  question  at  issue  involves  punishment  for  the  commis- 
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sion  of  a  crime  or  the  imposition  of  a  fine  or  the  enforcement  of  a 
penalty  or  a  forfeiture,  such  party  called  and  sworn  cannot  be  com- 
pelled to  answer.  Boyd  v.  United  States,  116  U.  S.  616,  6  Sup.  Ct. 
524,  29  L.  Ed.  746;  Lees  v.  United  States,  150  U.  S.  476,  14  Sup. 
Ct.  163,  37  L.  Ed.  1150.  It  has  been  finally  and  explicitly  decided  by 
the  Supreme  Court  of  the  United  States  that  these  Chinese  deporta- 
tion cases  are  not  criminal,  nor  are  they  criminal  in  their  nature,  but 
civil  proceedings.  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698,  13 
Sup.  Ct.  1016,  37  L.  Ed.  905;  United  States  v.  Hung  Chang,  134 
Fed.  19,  67  C.  C.  A.  93 ;  Low  Foon  Yin  v.  U.  S.  Immigration  Com- 
missioners, 145  Fed.  791,  76  C.  C.  A.  355 ;  Law  Chin  Woon  v.  Unit- 
ed States,  147  Fed.  227,  77  C.  C.  A.  369.  In  Fong  Yue  Ting  v.  Unit- 
ed States,  supra,  Mr.  Justice  Gray,  in  giving  the  opinion  of  the  court, 
said: 

'The  proceeding  before  a  United  States  Judge,  as  provided  for  in  section  6 
of  the  act  of  1892,  Is  In  no  proper  sense  a  trial  and  sentence  for  a  crime  or 
offense.  It  is  simply  the  ascertainment,  by  appropriate  and  lawful  means,  of 
the  fact  whether  the  conditions  exist  upon  which  Ck>ngres8  has  enacted  that  an 
alien  of  this  class  may  remain  within  the  country.  The  order  of  deportation 
is  not  a  punishment  for  crime.  It  Is  not  a  banishment,  in  the  sense  in  which 
the  word  is  often  applied  to  the  expulsion  of  a  citizen  from  his  country  by 
way  of  punishment  It  is  but  a  method  of  enforcing  the  return  to  his  own 
country  of  an  alien  wlio  has  not  complied  with  the  conditions  upon  the  per- 
formance of  which  the  government  of  the  nation,  acting  vrithin  its  constitu- 
tional authority  and  through  the  proper  departments,  has  determined  that 
his  coutinulng  to  reside  here  shall  depend.  He  has  not  therefore  been  depriv- 
ed of  life,  liberty,  or  proper^  without  due  process  of  law;  and  the  provi- 
sions of  the  Oonstitutlon,  securing  the  right  of  trial  by  Jury,  and  prohibiting 
unreasonable  searches  and  seizures,  and  cruel  and  unusual  punishments,  have 
no  application." 

This  was  quoted  and  approved  by  the  same  court  in  Wong  Wing 
V.  United  States,  163  U.  S.  236,  16  Sup.  Ct.  977,  41  L.  Ed.  140. 
Clearly  they  do  not  involve  the  imposition  of  a  fine.  Do  they  involve 
the  imposition  or  enforcement  of  a  penalty  or  a  forfeiture?  Alien 
Chinese  persons,  not  of  the  exempt  classes,  have  no  right  to  be  or  re- 
main in  the  United  States.  Congress  has  so  declared.  The  Nation 
in  the  exercise  of  its  sovereign  power  has  so  declared.  The  United 
States  has  the  sovereign  right  to  exclude  alien  Chinese  seeking  to 
enter  its  domain,  and  to  send  out,  exclude  thereform,  all  such  per- 
sons found  therein.  In  so  doing  the  United  States  deprives  the  Chi- 
nese alien  of  no  right,  imposes  no  fine,  enforces  no  penalty  or  forfei- 
ture. The  Chinese  person  by  unlawfully  coming  into  or  remaining 
or  being  in  the  United  States  incurs  no  fine,  penalty,  or  forfeiture. 
He  is  not  fined;  no  penalty  is  imposed.  He  forfeits  no  property  or 
property  rights,  or  other  rights,  as  he  has  no  right  to  be  or  remain 
here.  This  precise  question- has  been  passed  upon  by  the  Supreme 
Court  of  the  United  States  in  Fong  Yue  Ting  v.  United  States,  supra, 
and  also  by  the  Circuit  Court  of  Appeals  in  the  following  cases :  Unit- 
ed States  v.  Hung  Chang,  134  Fed.  19,  67  C.  C.  A.  93 ;  Low  Foon 
Yin  v.  United  States  Immigration  Commissioners,  146  Fed.  791,  76 
C.  C.  A.  356;  Law  Chin  Woon  v.  United  States,  147  Fed.  227,  77 
C.  C.  A.  369.    The  decision  of  the  Supreme  Court  is  absolutely  con- 
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trolling.  The  language  of  Mr.  Justice  Gray,  already  quoted,  is  em- 
phatic that  a  Chinese  deportation  case  is  not  within  Boyd  v.  United 
States  and  Lees  v.  United  States^  supra.  See,  also,  the  numerous 
cases  in  6  Words  and  Phrases,  tit.  "Penalty,"  pp.  5272,  6276,  and  al- 
so volume  3,  tit.  "Forfeiture."  Cassell  v.  Crothers,  193  Pa.  359, 
44  Atl.  446;  Wiseman  v.  McNulty,  25  Cal.  230,  237;  Roblee  v.  M. 
L.  Ass'n  (Sup.)  77  N.  Y.  Supp.  1098,  1100;  State  v.  McConnell,  70 
N.  H.  158,  46  Atl.  458;  Van  Beuren  v.  Digges,  52  U.  S.  461,  477,  13 
L.  Ed.  771. 

It  is  true  that  expressions  to  the  contrary  may  be  found,  but  this 
was  before  the  Supreme  Court  of  the  United  States  had  spoken  on 
the  subject,  or  before  its  decisions  had  become  well  known.  If  the 
District  Court  is  to  punish  the  recusant  and  contumacious  witness,  it 
seems  to  me  eminently  wise  and  proper  that  it  should  first  make  an  or- 
der that  the  witness  be  sworn  and  answer  all  proper  questions,  and  that 
the  commissioner  make  a  like  order,  whereupon,  if  the  witness  still 
refuses  to  be  sworn  or  answer  proper  and  pertinent  questions  which 
do  not  incriminate  or  tend  to  disgrace  him,  or  subject  him  to  a  fine, 
penalty,  or  forfeiture,  this  court  on  a  proper  report  of  the  facts  can 
and  will  make  an  order  punishing  the  contempt. 


BIRMINGHAM  CJOAL  &  IRON  CO.  et  al.  v.  SOUTHERN  STEEL  CO. 

(District  Court,  N.  D.  Alabama.    January  21,  1908.) 

Nob.  7,977  (239),  7,980  (240),  8,188  (250). 

Bankruptcy— Ck)i.LusiON  Between  Petitioning  Creditors  and  Bankruttt  in 
Selecting  Receivers-pEffect. 

Where  receivers,  the  appointment  of  whom  Is  prayed  for  in  a  petition  In 
bankruptcy  against  a  corporation,  were  in  fact  selected  by  the  alleged 
bankrupt  and  named  at  its  instance,  they  will  not  be  appointed,  or  if 
such  facts  are  shown  after  their  appointment  they  will  be  removed;  but 
the  court  is  not  required  because  of  such  collusion,  which  was  not  success- 
ful in  procuring  the  appointments  desired,  to  dismiss  the  petition  in  favor 
of  one  filed  later  by  other  creditors,  and,  where  It  is  otherwise  sufflcient 
the  adjudication  will  be  made  thereon. 

In  Bankruptcy.  In  the  matter  of  the  Southern  Steel  Company, 
bankrupt.  Petitions  of  the  Birmingham  Coal  &  Iron  Company,  the 
Dubose  Brothers  Iron  Company  and  others,  and  the  Southern  Cement 
Company  and  others  for  appointment  of  receivers. 

Percy  &  Benners,  for  first  petitioning  creditors. 
Ward  &  Rudolph,  Lee  J.  Marx,  Powell  &  Blackburn,  and  A,  Leo 
Oberdorfer,  for  second  petitioning  creditors. 
O.  R.  Hood,  for  Southern  Steel  Company. 
Campbell  &  Johnston  and  E.  H.  Dryer,  for  receivers. 

HUNDLEY,  District  Judge.  In  order  to  present  a  proper  consid- 
eration of  the  issues  involved  in  the  matters  here  presented  to  the 
court,  a  brief  statement  of  the  facts  and  pleadings  connected  with  this 
matter  should  be  here  referred  to. 
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On  the  24th  day  of  October,  1907,  a  petition  in  behalf  of  certain 
creditors  named  therein  was  filed  in  this  court  praying  that  the  South- 
em  Steel  Company  be  adjudged  a  bankrupt.  These  same  creditors 
also  filed  at  the  same  time  a  petition  asking  that  Morris  Adler  and 
Edgar  L.  Adler  be  appointed  receivers  of  the  property  and  estates 
of  the  said  steel  company,  which  said  petitions  were  duly  presented 
to  me  at  Huntsville,  Ala.,  on  the  25th  day  of  October,  1907,  at  9  a.  m. 
At  the  same  time  there  was  presented  to  me  at  Huntsville  a  petition 
of  other  creditors  named  therein  seeking  to  have  other  receivers  ap- 
pointed for  the  property  and  estates  of  the  Southern  Steel  Company. 
In  that  petition  the  said  creditors  averred  that  the  first  petition  was 
a  collusive  one  between  the  creditors  named  therein  and  the  bank- 
rupt, and  prayed  the  court  that  receivers  should  be  appointed  who 
were  disinterested,  and  who  did  not  bear  friendly  and  collusive  inter- 
est with  the  bankrupt.  At  that  time,  with  one  set  of  creditors  urging 
the  appointment  of  Morris  and  Edgar  Adler  and  another  set  of  cred-* 
itors  averring  collusive  effort  to  secure  the  appointment  of  said  re- 
ceivers, the  court  was  besieged  with  telegrams  and  telephone  messages 
on  both  sides  of  the  controversy  of  a  bewildering  and  contradictory  na- 
ture. It  was  represented  to  the  court  that  Edgar  L.  Adler  was  a  man  of 
practical  experience  in  the  management  of  such  properties  as  formed 
the  estates  of  the  Southern  Steel  Company,  and  it  was  further  shown 
to  the  court  that  Morris  Adler  had  no  such  practical  experience.  With 
such  evidence  at  hand  as  the  court  could  at  that  time  gather,  in  order 
to  secure  an  impartial  and  intelligent  management  of  the  properties 
of  the  bankrupt,  the  court  entered  an  order  appointing  said  Edgar 
L.  Adler,  who  was  shown  to  have  had  some  actual  experience  in  such 
matters,  ^.  G.  Chandler,  a  man  whom  it  was  shown  to  the  court  to 
have  had  a  large  experience  in  the  management  of  commissaries,  with 
which  the  receivers  would  naturally  have  to  deal  in  an  extensive  man- 
ner, and  Joseph  O.  Thompson,  a  man  of  fine  character  and  business 
integrity.  At  that  time  Edgar  L.  Adler  was  totally  unknown  to  the 
court,  either  personally  or  as  to  his  capacity  and  fitness  to  discharge 
the  office  of  receiver,  and  he  was  appointed  at  the  earnest  suggestion 
of  certain  creditors  and  upon  testimony  bearing  upon  his  fitness.  The 
other  two  receivers,  Chandler  and  Thompson,  were  urged  for  appoint- 
ment by  many  creditors  and  parties  in  interest,  and  in  addition  there- 
to, from  a  long  acquaintance,  were  known  personally  by  the  court  to 
be  men  of  irreproachable  character  and  unquestioned  business  in- 
tegrity. After  the  presentation  of  the  petitions  as  above  referred  to,, 
the  court  after  a  patient  and  careful  consideration  made  appointment 
of  the  three  receivers  as  above  outlined. 

On  the  30th  day  of  October,  1907,  the  receivers  Chandler  and  Thomp- 
son filed  with  this  court  a  report  in  writing  calling  the  attention  of 
the  court  to  the  fact  that  Edgar  L.  Adler  was  not  acting  in  harmony 
with  them,  to  the  end  that  the  best  results  might  be  obtained  for  the 
benefit  of  the  property  intrusted  to  their  care.  The  court  had  previ- 
ously learned  from  Edgar  L.  Adler,  through  a  telegram  from  him, 
and  in  face  of  the  fact  that  the  decree  of  the  court  had  required  that 
there  should  be  a  joint  bond  of  all  the  receivers  in  the  sum  of  $300,- 
000,  that  he  had  determined  to  make  his  bond  separate  and  distinct 
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from  the  other  receivers.  The  receivers,  Adler,  Chandler,  and  Thomp- 
son, appeared  before  this  court  at  Huntsville,  Ala.,  on  the  1st  day  of 
November,  1907,  and  were  examined  orally  as  to  their  administra- 
tion of  the  property  and  estate,  and  their  ability  to  raise  sufficient 
funds  to  keep  the  plants  in  operation.  Edgar  L.  Adler  was  sworn, 
and  testified,  in  answer  to  questions  by  counsel  and  also  by  this 
court,  that  neither  he  nor  his  brother,  Morris  Adler,  could  in  any 
manner,  nor  would  they,  raise  sufficient  funds,  to  be  obtained  upon 
receivers'  certificates,  to  pay  the  expense  of  keeping  the  plants  of  the 
bankrupt  in  operation,  although  their  appointment  as  receivers  had 
been  urged  upon  the  court,  based  upon  the  grounds  that  they  would 
furnish  such  funds.  Thereupon  it  was  suggested  that,  by  the  ad- 
dition of  T.  G.  Bush  to  the  number  of  receivers — who  being  a  man 
known  to  the  court  for  many  years  as  a  man  of  highest  character 
^nd  integrity,  and  a  man  having  had  experience  in  the  management 
of  all  kinds  of  properties  pertaining  to  this  district,  and  a  man  of  well- 
known  financial  ability — ^he  could  secure  such  funds  as  might  be  need- 
ed to  properly  finance  the  steel  company  and  keep  it  in  operation, 
so  long  as  said  operation  might  remain  profitable.  The  court  there- 
upon appointed  T.  G.  Bush  as  the  fourth  receiver,  and  he  was  after- 
wards made  chairman  of  the  receivers.  Upon  the  appointment  of 
said  Bush  as  said  receiver  all  parties  in  interest,  who  were  present 
before  the  court,  including  the  receivers  Adler,  Chandler,  and  Thomp- 
son, were  asked  as  to  whether  they  had  any  objections  to  urge  to  Jhe 
appointment  of  said  Bush,  and  the  court  was  thereupon  informed  that 
no  objection  could  be  made  to  his  appointment  from  any  source. 
These  receivers  immediately  took  charge  of  the  property  of  the  bank- 
rupt, and  secured  such  funds  on  receivers'  certificates  necessary  to 
keep  tfie  plants  of  the  Southern  Steel  Company  in  operation,  which 
they  continued  to  do,  so  long  as  the  said  operation  proved  profitable. 
These  four  receivers  made  a  report  to  this  court  on  the  12th  day  of 
December,  1907,  in  which  with  minutest  detail  they  presented  each 
and  every  act  of  theirs  from  the  date  of  their  appointment.  Notice 
of  the  date  fixed  for  the  making  of  this  report  was  given  to  all  the 
creditors  of  the  bankrupt  corporation,  and,  without  attempting  to 
present  the  contents  of  that  report,  it  is  only  necessary  in  this  con- 
nection to  state  that  the  records  of  this  court  show  that  there  has 
been  no  challenge  of  that  report  in  any  manner.  After  a  reference 
to  the  special  master  of  all  the  petitions  and  pleadings  in  this  cause, 
together  with  all  the  facts  involved  in  the  various  controversies,  in 
which  he  was  ordered  to  report  his  findings  and  the  testimony  to  the 
court,  his  report  was  duly  filed,  and  exceptions  made  thereto  by  the 
second  petitioning  creditors.  All  matters  connected  with  these  causes 
are  now  presented  for  the  consideration  of  the  court,  all  parties  in 
interest  being  present  in  person  or  by  counsel.  No  exceptions  were 
taken  or  filed  to  the  report  of  the  special  master  by  the  Southern  Steel 
Company,  or  by  the  first  petitioning  creditors,  who  had  insisted  upon 
the  appointment  of  Morris  and  Edgar  Adler  as  receivers.  The  sec- 
ond petitioning  creditors  now  insist  that  the  facts  shown  in  evidence 
and  as  found  by  the  special  master  in  his  report,  as  to  collusion  be- 
tween the  two  Adlers  and  the  bankrupt,  make  it  imperative  upon  the 
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court  to  dismiss  the  first  petition  and  to  adjudicate  upon  their  second 
petition.  Among  the  facts  relied  upon  to  sustain  this  contention  was 
the  uncontroverted  evidence  that,  a  week  or  ten  days  before  the  peti- 
tions in  bankruptcy  were  filed,  J.  D.  Lacey,  one  of  the  directors  of 
the  respondent  bankrupt,  had  arranged  with  Edgar  L.  Adler  and  his 
brother,  Morris  Adler,  to  act  as  receivers  of  the  Southern  Steel  Com- 
pany in  case  of  necessity,  and  that  when  the  necessity  did  arrive,  and 
before  the  petition  was  presented  to  this  court,  the  two  Adlers,  with 
the  actual  consent  and  knowledge  of  the  bankrupt,  allowed  their  names 
to  be  inserted  in  the  first  petition  for  receivers  filed  in  this  cause,  and 
made  bond  prior  to  and  in  contemplation  of  their  appointment. 
There  is  further  evidence -and  admissions,  shown  by  the  testimony, 
tending  to  show  collusion  and  an  eflfort  on  the  part  of  the 'bank- 
rupt to  control  or  participate  in  the  management  of  its  estate,  even 
after  it  had  been  committed  to  the  jurisdiction  of  this  court.  It 
is  most  vehemently  urged,  therefore,  that  in  view  of  this  evidence 
and  admissions  the  baScrupt  should  not  be  adjudicated  on  the  first 
petition,  but  that  it  should  be  dismissed,  and  an  adjudication  be  had 
on  the  second  petition. 

There  can  be  no  question  that  in  such  cases  as  this,  where  it  is  shown 
that  the  appointment  of  a  receiver  or  trustee  in  bankruptcy  is  brought 
about  by  active  interference  and  procurement  of  the  bankrupt,  the 
appointment  of  the  same  will  be  set  aside  on  proper  petition  and  show- 
ing to  the  court,  it  matters  not  how  high  the  character  or  capacity  of 
the  receiver  or  trustee  may  be  who  is  so  attempted  to  be  procured  by 
the  bankrupt  As  is  said  by  Lochren,  District  Judge,  in  the  case  of 
In  re  Hanson  (D.  C.)  156  Fed.  717 : 

*1t  Is  well  settled  by  all  the  authorities  that  the  trustee  represents  the  cred- 
itors, and  not  the  bankrupt.  In  the  administration  of  the  estate ;  and  that  it  Is 
improper  that  the  bankrupt  shall  actively  interfere  with  the  matter  of  his 
selection  and  appointment ;  and  that  If  he  does  interfere,  and  the  person  aided 
by  him  is  appointed  by  votes  procured  by  such  interference,  the  appointment 
should  for  that  reason  be  disapproved.  In  re  McGlU,  106  Fed.  57,  45  C.  C 
A.  218;  In  re  Rekersdres  (D.  G.)  108  Fed.  206;  In  re  Henschel  (D.  0.)  109  Fed. 
861." 

What  is  said  here  as  to  the  application  of  this  principle  to  trustees 
must  of  course  apply  with  much  more  force  to  receivers,  for  whom 
the  court  alone  is  responsible.  Many  cases  to  the  same  effect  might  be 
cited,  and  I  have  found  none  contrary  to  the  principle  announced  in 
the  Hanson  Case,  supra.  The  rule  is  based  on  sound  reason,  and  is 
a  salutary  one.  It  often  becomes  the  duty  of  the  receiver  directly  to 
antagonize  the  bankrupt  by  efforts  to  discover  secreted  assets.  Sure- 
ly, then,  there  should  be  no  color  of  basis  for  any  suspicion  of  par- 
tiality or  sense  of  obligation  on  the  part  of  the  receiver  toward 
the  bankrupt.  While  this  is  undoubtedly  the  law,  and  the  contention 
made  would  have  authorized  the  court  to  entirely  disregard  the 
request  by  the  first  petitioning  creditors,  as  to  the  receivers  Messrs. 
Adler,  yet  it  is  not  sufficient  cause  to  justify  a  setting  aside  of  their 
petition  at  his  time.  The  action  of  this  court  in  disregarding  in 
part  their  request  as  to  receivers  and  in  appointing  three  other  re- 
ceivers, who  are  entirely  disinterested,  purged  those  proceedings  of 
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any  collusive  effect,  growing  out  of  the  promotion  of  the  Adiers 
by  the  bankrupt.  There  can  be  no  question  but  that  the  bank- 
rupt can  act  in  harmony  with  creditors  of  his  own  selection  for  the 
purpose  of  surrendering  his  estate  to  the  court,  but  the  line  is  drawn 
when  he  attempts  in  any  wise  to  interfere  with  or  procure  the  ap- 
pointment of  a  receiver  or  trustee.  There  has  been  no  objection  filed 
with  reference  to  the  appointment  of  any  of  the  receivers  in  this  cause, 
except  as  herein  set  forth.  No  act  of  theirs  has  been  challenged  by 
any  party  to  this  record.  All  of  the  parties  in  interest  are  now  present 
before  the  court,  and  with  surprising  unanimity  they  admit  and  agree 
that  the  Southern  Steel  Company  should  be  declared  a  bankrupt  on 
one  or  the  other  of  the  grounds  alleged  in  the  pleadings.  It  may  be 
that  tne  act  of  bankruptcy  averred  in  the  first  petition  cannot  be  sus- 
tained  as  matter  of  law  on  the  proof  offered  ia  support  thereof.  It 
is  not  necessary  to  decide  that  question  here.  That  petition  is  in  all 
respects  regular  on  its  face,  and  sufficiently  avers  an  act  of  bank- 
ruptcy. Under  that  petition  every  order  of  this  court  has  been  made. 
The  acts  of  bankruptcy  averred  under  the  amendment  offered  by  the 
first  petitioners  are  claimed  to  be  sustained  by  the  testimony,  and  are 
not  denied.  The  application  to  amend  this  petition  so  that  the  same 
shall  contain  all  the  allegations  of  bankruptcy  alleged  in  the  second 
petition  is  granted.  No  objection  being  made,  and  after  notice  to  all 
parties  in  interest  in  open  court,  all  the  proceedings  in  bankruptcy 
pending  against  the  Southern  Steel  Company  will  be  transferred  to  the 
Southern  division  of  this  district.  And  there  being  no  objections 
interposed  to  the  consolidation  of  all  the  said  causes  as  amended  such 
will  be  done,  and  these  causes  will  proceed  as  one.  The. Southern 
Steel  Company  will  be  adjudged  a  bankrupt,  and  a  decree  will  now  be 
entered  in  accordance  with  this  opinion.  The  special  master,  Sterling 
A.  Wood,  is  hereby  appointed  special  referee  in  bankruptcy  in  this 
cause.    All  other  questions  are  reserved. 


DR  VALLB  DA  OOSTA  v.  SOUTHERN  PAC.  CO. 

(Circuit  Court,  D.  Massachusetts.    March  16,  1908.) 

No.  244. 

1.  Death— Action  fob  Wrongful  Death— Right  of  Admin istbatob. 

Ky.  St.  1903,  c.  1,  §  6,  giving  a  right  of  action  for  negligent  death,  en- 
titles the  duly  appointed  administrator  of  one  negligently  killed  on  a 
vessel  owned  by  a  Kentucky  corporation  while  lying  In  a  harbor  in  Texas, 
to  sue  for  such  death. 

2.  Administrators— Appointment— Assets  —  Situs  —  Claim    fob    Wbongful 

Death. 

A  cause  of  action  for  wrongful  death  expressly  authorized  by  Ky.  St 
1903,  c.  1,  §  6,  was  not  insufficient  to  justify  the  appointment  in  another 
state  of  an  administrator,  on  the  ground  that  under  the  statute  no  right 
of  action  arose  in  behalf  of  any  one  until  after  the  administrator  had 
been  appointed,  and  that  hence  the  appointment  was  necessarily  invalid 
as  needing  to  sustain  it  assets  in  existence  before  it  was  made.  It  is 
enough  that  assets  and  appointment  come  into  being  at  the  same  moment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  22,  Executors  and  Ad- 
ministrators, {  24.] 
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8.  Removal  ot  Causes— Waivbb  or  Objection  to  Jurisdiction. 

The  requirement  of  Act  March  3.  1875,  c.  137,  18  Stat.  470  (U.  S. 
Comp.  St  1901,  p.  508),  that  an  action  in  the  federal  court  based  upon  a 
diversity  of  citizenship  be  brought  In  the  district  of  the  residence  of  either 
plaintiff  or  defendant,  Is  waived  by  defendant's  removal  of  the  cause  to 
the  federal  court  trom  the  state  court  where  it  is  brought 
[Ed.  Note, — ^For  cases  in  point,  see  Cent  Dig.  vol.  42,  Removal  of  Caus- 
•  es,  S  238.1 

4.  ADHiNiSTBATOBS—AppoiNTiasNT— Where  to  be  Made— Olaih  for  Wrong- 
ful Death.  « 

A  cause  of  action  for  wrongful  death  warrants  the  appointment  of  an 
administrator  in  any  Jurisdiction  wherein  defendant  may  be  sued. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig-  vol.  22,  Executors  and 
Administrators,  §  24.] 

At  Law. 

W.  P.  Murray,  John  S.  Patton,  and  Charles  F.  Smith,  for  plaintiff. 
Foster  &  Turner,  for  defendant 

LOWELL,  Circuit  Judge.  This  is  an  action  of  tort  removed  from 
the  state  court.  The  declaration  alleged  that  the  plaintiff  was  the 
administrator  of  Rodriguez,  late  of  Boston.  The  first  count  alleged 
that  on  a  voyage  from  New  York  to  Galveston,  on  board  the  steamer 
El  Valle,  in  the  harbor  of  Galveston,  within  three  miles  from  the  shore 
of  Texas,  Rodriguez  was  injured  by  the  negligence  of  the  defendant, 
from  which  injury  his  death  resulted  six  days  afterwards;  that  he 
left  a  widow  and  seven  minor  children  dependent  upon  him  for  sup- 
port, wherefore  a  cause  of  action  accrued  to  the  plaintiff  by  virtue  of 
Rev.  St.  Tex.  1895,  arts.  3017-3027.  The  second  count  alleged  that 
the  defendant  operated  a  line  of  steamers  to  which  the  El  Valle  be- 
longed, and  which  plied  between  New  York  and  Galveston ;  that,  by 
reason  of  the  accident  above  described,  an  action  accrued  to  the  plain- 
tiff by  virtue  of  Code  Civ.  Proc.  N.  Y.  §  1902.  The  third  count  al- 
leged that  the  defendant  was  incorporated  under  the  laws  of  Ken- 
tucky, and  that  in  consequence  of  the  accident  above  described  a  cause 
of  action  accrued  to  the  plaintiff  by  virtue  of  Ky.  St.  1903,  c.  1,  §  6. 
The  defendant  had  constituted  the  Massachusetts  commissioner  of 
corporations  its  attorney  to  receive  service  of  process;  and  the  writ 
w^as  duly  served  upon  him.  To  this  declaration  the  defendant  pleaded 
in  abatement  that  the  plaintiff  was  not  the  administrator  of  Rodriguez, 
and  further  denied  "that  Rodriguez  was  a  resident  of  Boston  at  the 
time  of  his  death,  or  left  goods  or  estate  within  the  county  of  Suffolk, 
so  that,  if  the  plaintiff  was  appointed  by  the  probate  court  within  the 
county  of  Suffolk,  said  court  had  no  jurisdiction  to  make  such  ap- 
pointment." 

The  case  was  heard  upon  the  declaration,  the  plea  in  abatement,  and 
the  following  agreed  statement  of  facts,  as  follows : 

"It  is  hereby  agreed  that  unless  the  right  of  action  against  the  plaintiff  is 
assets  in  this  jurisdiction,  the  deceased  having  no  property  here  and  not  hav- 
ing been  at  the  time  of  his  death  a  resident  of  the  state  of  Massachusetts,  the 
plea  in  abatement  is  to  be  sustained,  but,  if  such  right  of  action  Is  assets  suffi- 
cient to  give  jurisdiction  to  the  probate  court  to  bind  an  administrator  here, 
the  plea  in  abatement  Is  to  be  overruled,  and  the  case  is  submitted  to  the  court 
for  a  ruling  upon  the  matter." 
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That  a  cause  of  action  arose  under  the  Kentucky  statute  in  favor 
of  an  administrator  of  Rodriguez  duly  appointed  seems  to  be  settled  by 

The  Hamilton,  207  U.  S.  398, 28  Sup.  Ct.  133,  52  L.  Ed. .     Was  this 

cause  of  action  assets  of  Rodriguez's  estate  in  Massachusetts  sufficient 
to  justify  the  appointment  here  of  the  plaintiff  as  his  adminisrator? 
The  defendant  answers  this  question  in  the  negative,  alleging  two  rea- 
sons :  First.  That  under  the  Kentucky  statute  no  right  of  action  arose 
in  behalf  of  any  one  until  after  the  administrator  had  been  appointed, 
and  hence  that  the  administrator's  appointment  was  necessarily  invalid, 
as  needing  to  sustain  it  assets  in  existence  before  it  was  made.  This 
contention  is  too  artificial.  It  is  enough  that  assets  and  appointment 
come  into  being  at  the  same  moment.  Second.  That  the  right  of  ac- 
tion was  not  assets  of  Rodriguez's  estate  in  Massachusetts,  a  jurisdic- 
tion within  which  Rodriguez  did  not  reside,  and  of  which  the  defend- 
ant is  not  a  citizen.  This  action  is  based  upon  diversity  of  citizenship. 
Such  an  action  "shall  be  brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant."  Act  March  3,  1875,  c.  137, 
18  Stat.  470  (U.  S.  Comp.  St.  1901,  p.  508).  But  this  requirement  was 
waived  by  the  defendant's  removal  of  the  cause  from  the  state  court. 
The  defendant  does  not  now  urge  that  this  court  is  without  jurisdiction 
by  reason  of  the  statute  just  cited,  hut  only  because  the  plaintiff  was 
not  duly  appointed  administrator  by  the  probate  court  The  defend- 
ant's contention  raises  this  question :  Does  a  claim  like  that  here  sued 
upon  warrant  the  appointment  of  an  administrator  in  any  jurisdiction 
wherein  the  defendant  may  be  sued  ?  The  question  is  answered  in  the 
affirmative  by  N.  E.  Ins.  Co.  v.  Woodworth,  111  U.  S.  138,  4  Sup.  Ct. 
364,  28  L.  Ed.  379 :  "The  letters  being  valid  on  their  face,  and  in  the 
form  prescribed  by  the  statute,  *  *  *  and  apparently  authorized 
by  law,  their  validity  must  be  distinctly  negatived  by  what  is  set  forth 
in  the  record,  if  the  plaintiff's  authority  to  sue  is  not  to  be  supported 
by  them."  Ill  U.  S.  144,  4  Sup.  Ct.  368,  28  L.  Ed.  379.  |'Yet  [the 
defendant's]  availing  itself  of  the  privilege  of  doing  business  in  Illinois, 
and  subjecting  itself  to  the  liability  to  be  sued  in  a  court  in  Illinois, 
with  the  effect  of  making  the  policy  assets  in  Illinois,  were  voluntary 
acts,  which,  though  not  affecting  the  jurisdiction  of  the  federal  court, 
may  well  be  held  to  give  a  locality  to  the  debt  for  the  purposes  of 
administration,  so  that  a  suit  may  be  brought  under  such  letters  in 
Illinois."  Ill  U.  S.  147,  4  Sup.  Ct.  368,  28  L.  Ed.  379.  The  opinion 
in  Connor  v.  New  York,  N.  H.  &  H.  R.  R.  (R.  L)  68  Atl.  481,  ex- 
pressly refuses  to  follow  Denriick  v.  Railroad  Co.,  103  U.  S.  11,  26 
L.  Ed.  439,  and  makes  plain  that  the  statutes  of  Rhode  Island,  as  au- 
thoritatively construed,  differ  from  those  of  Massachusetts.  Plea  in 
abatement  overruled. 
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HSNSEL,   BBUCKBfANN  ft  LORBAOHEB  T.    UNITED    STATB& 

(Circuit  Court,  &  D.  New  ifork.    December  9,  190T.) 

No.  4,89a 

L   OUSTOVS  DirriE9>-PBOTK8T^-SunriCIBNOT. 

In  his  protest  against  the  assessment  of  daty,  an  importer  asserted 
that  the  goods  were  "dutiable  under  Act  .Tuly  24,  1897,  c.  11,  S  1,  Schedule 
H,  par.  400,  80  Stat  188  (U.  S.  Comp.  St  1901,  p.  1672),  at  the  rate  or 
rates  therein  provided  according  to  thickness,  cutting  siee,"  etc.  The  only 
articles  dutiable  under  that  paragraph  according  to  the  conditions  thus 
q;>ecified  were  lithographic  printa  Held,  that  under  Customs  Adminis- 
trative Act  June  10,  1880,  c.  407,  S  14^  26  Stat  187  (U.  S.  Comp.  St  1901. 
p.  1988),  the  protest  was  sufQciently  specific  and  distinct  that  it  should 
be  treated  as  a  reference  to  the  provision  for  lithographic  prints,  and  that 
as  the  collector  presumably  had  samples  of  the  goods  and  could  thereby 
ascertain  their  cutting  size,  etc.,  it  was  not  necessary  to  point  out  the  par- 
ticular rate  that  was  applicable. 

Z  Same— Samples— Pbesumption  or  Retention  bt  Ooixeotob  or  Customs. 
Inasmuch  as  section  2901,  Rev.  St  <n.  S.  Comp.  St  1901,  p.  1921),  pro- 
vides for  an  examination  of  imported  merchandise  by  customs  officers, 
and  the  customs  regulations  provide  tliat  collectors  of  customs  shall  pro- 
cure samples  in  cases  in  which  protests  are  filed  by  importers,  it  is  to  be 
assumed  that  the  collector  complied  with  these  provisions  and  had  samples 
tn  such  cases. 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for 
importers. 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

MARTIN,  District  Judge.  This  is  an  appeal  by  the  importer  from 
the  decision  of  the  Board  of  General  Appraisers  assessing  the  mer- 
chandise in  suit  as  lithographic  prints  (should  be  "printed  matter") 
at  25  per  cent  ad  valorem  under  Act  July  24,  1897,  c  11,  §  1,  Sched- 
ule M,  par.  403,  30  Stat.  189  (U.  S.  Comp.  St.  1901,  p.  1673).  The 
material  part  of  the  protest  is  as  follows : 

'*Said  merchandise  is  not  dutiable  as  assessed.  It  is  otherwise  more  aptly 
and  spedflcally  provided  for.  It  is  coyered  by  and  is  dutiable  under  paragraph 
4O0  at  the  rate  or  rates  therein  provided,  according  to  thickness,  cutting 
size,"  etc. 

No  question  is  made  but  what  the  merchandise  herein  involved 
is  lithographic  prints,  denominated  as  "post  cards,"  and  specifically 
provided  for  in  paragraph  400 ;  that  the  cards  in  question  do  not  ex- 
ceed twenty  one-thousandths  of  1  inch  in  thickness  or  35  square  inches 
in  cutting  size  in  dimensions,  and,  therefore,  dutiable  at  5  cents  per 
pound  under  said  paragraph;  but  it  is  contended  on  the  part  of  the 
government  that  paragraph  400  is  a  long  one,  and  that  tiiis  protest 
fails  to  state  on  what  grounds  the  objection  is  made  or  what  rate  of 
duty  is  claimed,  and  therefore  does  not  comply  with  the  law,  which 
provides  that: 

*mie  importer  shall  set  forth  in  his  protest  distinctly  and  specifically  the 
reason  for  his  objection  to  the  assessment" 


Digitized  by 


Google 


220  160  FEDERAL  BEPORTBR. 

It  has  Keen  repeatedly  held  that  the  protest  must  be  sufficiently 
specific,  so  that  the  collector  can  readily  ascertain  what  was  in  the 
mind  of  the  importer,  to  the  end  that  the  collector  may  ascertain  the 
precise  facts  and  correct  the  error.  The  plain  meaning  of  the  protest  in 
the  case  at  bar  is  this :  The  merchandise  in  question  is  not  dutiable  under 
paragraph  403,  as  the  collector  has  assessed  it.  It  is  specifically  pro- 
vided for  in  paragraph  400.  Take  the  sample  that  the  collector  has 
drawn,  ascertain  its  thickness  and  cutting  size,  and  fix  the  rate  of 
duty  prescibed  in  paragraph  400  according  to  the  thickness  and  size, 
as  he  finds  them  to  be.  The  sample  shows  the  merchandise  to  be 
lithographic  prints.  It  shows  the  material  of  which  it  i?  composed. 
The  character  of  the  print,  the  size  and  tliickness,  are  readily  ascertain- 
able from  the  sample.  It  is  not  necessary  that  the  protest  should  de- 
scribe the  sample,  as  the  collector  has  that  before  him,  but  must  dis- 
tinctly and  specifically  state  the  reasons  for  the  protest.  This  pro- 
test calls  the  collector's  attention  to  his  error  in  fixing  the  duty  under 
the  wrong  paragraph.  It  points  out  the  correct  paragraph,  and  that 
the  duty  should  be  assessed  under  the  provisions  of  that  paragraph 
relating  to  lithographic  prints  or  pictorial  post  cards,  and  that  por- 
tion of  the  paragraph  which  is  appHcaole  to  the  post  cards  in  ques- 
tion according  to  the  dimensions  of  the  sample  in  hand. 

Mr.  Fischer,  for  the  Board  of  General  Appraisers,  states,  after  quot- 
ing the  protest,  as  follows: 

"These  protests  are  not  a  sufficient  compliance  with  the  requirements  of 
Act  June  10,  1890,  c.  407,  ft  14,  26  Stat  187  (U.  S.  Comp.  St  1901,  p.  3033), 
that  the  importer  In  his  protest  shall  set  forth  distinctly  and  speclflcally  his 
objections  to  the  decision  of  the  collector.  Discarding  the  words  that  follow 
the  numeral  400  in  the  above  excerpt  from  the  protest,  for  they  add  nothing 
to  the  specifications  of  the  claim,  we  have  merely  a  bald  claim  that  the  goods 
are  dutiable  under  paragraph  400." 

I  regard  the  words  following  the  numeral  400  as  important,  and  as 
referring  specifically  to  that  clause  of  paragraph  400  under  which 
the  duty  should  be  assessed.  The  special  deputy  of  the  collector  to 
whom  was  referred  the  protest  in  question,  in  his  letter  to  the  Board 
of  United  States  General  Appraisers,  states: 

"It  appears  that  the  merchandise  In  question  Is  properly  dutiable  at  5  cents 
per  pouud»  under  paragraph  400." 

It  is  self-evident  that  the  protest  was  sufficiently  definite  to  enable 
the  deputy  collector  to  measure  the  post  cards  and  ascertain  just 
how  much  the  duty  should  be  and  give  this  information  to  the  Board 
of  General  Appraisers;  so  the  protest  was  sufficient  in  fact,  and  I 
hold  it  was  sufficient  in  law.  In  so  holditig,  I  assume  that  the  col- 
lector had  before  him  the  sample,  or,  in  other  words,  that  he  complied 
with  the  provisions  of  section  2901,  Revised  Statutes  (U.  S.  Comp. 
St.  1901,  p.  1921),  and  with  article  1471  of  the  customs  regulations 
of  1899. 

Section  2901  of  the  Revised  Statutes  requires  that: 

"The  collector  shall  designate  on  the  invoice  at  least  one  package  of  every 
Invoice,  and  one  package  at  least  of  every  ten  packages  of  merchandise,  and  a 
greater  number  should  he  or  either  of  the  appraisers  deem  it  necessary » 
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imported  into  sndh  port,  to  be  opened,  examined  and  appraised,  and  shall  order 
the  packages  so  designated  to  the  public  stores  for  examination." 

Article  1471  of  the  customs  regulations  of  1899  provides  as  follows : 

"Oollectors  should  require  Importers  filing  protests  involving  questions  of 
fact  to  supply  within  a  short  period,  say  five  days,  after  filing  the  protests, 
samples  of  the  merchandise  covered  thereby.  The  samples  should  be  verlfl^ 
by  the  officer  who  Is  immediately  responsible  for  the  classification  against 
which  the  protests  are  filed,  and  be  transniitted  to  the  board  at  the  same  time 
as  the  protests  to  which  they  belong,  Exceptions  to  this  rule  may  be  made 
In  cases  where  the  appraiser  has  already  In  his  possession  sufficient  samples 
to  answer  the  purpose,  where  the  question  involved  is  one  of  law,  and  does 
not  necessitate  the  inspection  of  samples  by  the  board,  and  where  the  mer- 
chandise is  heavy,  bulky,  or  otherwise  of  such  character  as  to  be  unsuited 
for  transmission  through  the  malls  or  by  express,  without  considerable  expense. 
In  the  last-named  class  of  cases,  the  report  of  the  collector  or  appraising 
officer  should  contain  a  full  and  accurate  description  of  the  merchandise.'* 

The  decision  of  the  Board  of  General  Appraisers  is  reversed- 


PBNNSTIiVANIA  STEED  CX>.  et  al.  v.  NEJW  YORK  CITY  RY.  CX>.  et  al. 

(Circuit  Court,  S.  D.  New  York.     December  13,  1907.) 

Street  RAiutOADS— Recbivebs— -Necessctt  poe  Sepakate  Receivekships. 

Where  receivers  for  a  system  of  street  railroad  lines  leased  from  differ- 
ent owners  have  been  appointed  in  a  suit  against  an  insolvent  lessee,  to 
which  suit  the  various  lessor  companies  or  their  stockholders  have,  or 
may,  become  parties,  the  fact  that  there  may  be  a  conflict  of  Interests 
as  to  the  distribution  or  application  of  the  earnings  of  the  receivership 
does  not  require  nor  warrant  the  appointment  of  separate  receivers  to 
operate  the  property  of  the  several  lessors. 

See  158  Fed.  460. 

Byrne  &  Cutcheon,  for  complainant. 

James  L.  Quackcnbush,  for  defendant  New  York  City  Ry.  Co. 

J.  Parker  Kirlin,  for  defendant  Metropolitan  St.  Ry.  Co. 

Arthur  H.  Masten,  for  receivers. 

LACOMBE,  Circuit  Judge.  In  a  memorandum  filed  in  this  suit 
on  October  8,  1907,  it  was  said : 

•*For  the  present,  therefore,  the  receivers  will  continue  to  pay  such  rentals 
and  mortgage  interest  (on  leased  lines).  This  will  not  Include  the  rental  to 
the  Third  Avenue  Railroad  which  will  fall  due  the  last  of  this  month.  A  clause 
In  the  lease  by  that  road  provides  that  default  in  the  payment  of  any  Install- 
ment of  that  rental  cannot  be  availed  of  for  six  niontlis.  Long  before  that  time 
sufHclent  Information  can  be  gathered  (and  made  public)  by  the  receivers  to 
give  such  enlightenment  as  to  the  whole  situation  as  will  enable  the  court  to 
deal  understandingly  with  all  questions  as  to  payment  of  all  these  Items  of  rent 
and  mortgage  Interest.  Before  default  Is  made,  ♦  ♦  ♦  petition  will  be 
filed  setting  forth  all  the  facts  bearing  on  the  question  and  asking  Instructions, 
and  a  day  will  be  fixed  on  which  not  only  the  parties  to  the  suit,  but  all  In 
any  way  Interested  (Including  the  Public  Service  Commission  as  representa- 
tive of  the  traveling  public),  will  be  heard  as  to  the  most  equitable  and  wisest 
course  to  pursue." 

The  receivers  were  also  directed  forthwith  to  "employ  an  account- 
ant of  the  highest  standing  to  make  an  investigation  of  the  books  and 
papers,"  etc. 
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It  appears  that  the  accountant  has  made  an  investigiation  sis  to  the 
operation  of  the  Third  Avenue  Railroad  under  the  lease,  and  has  re- 
ported thereon  to  the  receivers.  On  January  1st  next  two  further  in- 
stallments will  fall  due  under  the  Third  avenue  lease,  in  the  shape 
of  interest  on  Third  avenue  mortgage  bonds ;  and  as  to  these  install- 
ments the  lease  gives  no  extension  of  payment.  They  must  be  paid 
when  due,  or  the  contract  of  lease  is  broken.  The  amount  of  such 
mortgage  interest  is  $125,000  on  first  mortgage  bonds,  and  $761,200 
on  first  consolidated  mortgage  bonds. 

The  receivers  have  filed  a  petition  setting  forth  the  facts  and  fig- 
ures bearing  on  the  question  thus  presented,  and  asking  instructions. 
The  same  has  been  printed,  and  copies  will  be  furnished  to  represen- 
tatives of  persons  who  expect  to  be  heard  thereon ;  Thursday  Decem- 
ber 19th,  at  12  o'clock  noon  (room  124)  is  set  for  the  hearing.  The 
receivers  will  give  notice  to  all  parties  to  this  suit  and  to  the  fore- 
closure suit,  also  to  the  trustees  under  the  Third  avenue  mortgages, 
and  to  any  committees  or  associations  of  bondholders  thereunder, 
also  to  the  board  of  directors  of  the  Third  Avenue  Railroad,  and  to 
any  committees  or  associations  of  stockholders  of  such  railroad.  Al- 
so to  any  committees  or  associations  of  stockholders  of  the  Metropoli- 
tan Street  Railway  Company,  and  to  any  such  stockholders  as  may 
have  applied  to  intervene.  And  they  will  also  advise  the  Public  Ser- 
vice Commission  of  such  hearing,  and  furnish  that  board  with  copies 
of  the  petition.  In  addition  to  those  above  enumerated  the  court 
will  hear  the  representative  of  any  one  who  has  filed  a  claim  before 
the  special  master  against  either  the  New  York  City  Railway  Com- 
pany or  the  Metropolitan  Street  Railway  Company. 


PENNSYLVANIA  STEEL  CO.  et  al.  v.  NEW  YORK  CITY  RY.  CO.  et  al. 

Appeal  of  KOHN  et  al. 

(Circuit  Court,  S.  D.  New  York.    January  7,  11X)S.) 
Stbeet  Railboads—Obeditobs'  SunB— Inter vsntion  bt  Stockholdebs. 

In  such  a  suit  it  is  not  the  practice  to  permit  individual  stockliolders 
in  tbe  various  corporations  interested  to  intervene,  but  such  permission 
will  usually  be  granted  to  a  group  relatively  large  in  numbers  and  holdings 
and  which  offers  to  take  in  all  others  having  like  interests. 

See  158  Fed.  460. 

Henry  WoUman,  for  petitioner  Kohn. 

Byrne  &  Cutcheon,  for  complainant. 

James  L.  Quackenbush,  for  defendant  New  York  City  Ry.  Co. 

J.  Parker  Kirlin,  for  defendant  Metropolitan  St.  Ry.  Co. 

Arthur  H.  Mastcn,  for  receivers. 

LACOMBE,  Circuit  Judge.  The  first  petitioner  applied  to  be  al- 
lowed to  intervene  November  25,  1907.  He  holds  600  shares  of  Met- 
ropolitan Street  Railway  stock.  The  second  petitioner  made  ja  simi- 
lar application  December  2,  1907.  It  holds  in  trust  7,800  shares  of 
Metropolitan  Street  Railway  stock.  The  third  petitioner  made  a  simi- 
lar application  December  13,  1907.  It  is  a  group  of  more  than  10 
stockholders  of  the  same  company  whose  holdings  aggregate  upwards 
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of  10,000  shares,  and  who  have  formed  themselves  into  a  stockhold- 
ers' protective  committee  to  represent  the  interests  of  themseWes  and 
others  similarly  situated  and  are  advertising  for  others  to  join  with 
them.  Upon  the  argument  of  the  three  applications  the  Fidelity  Trust 
Company  stated  that  it  had  joined  such  committee.  Besides  these  ap- 
plications to  intervene  the  first-named  petitioner  asks  that  separate  re- 
ceivers be  appointed  for  the  Metropolitan  Street  Railway  Company  on 
the  ground  that  the  interests  of  that  company  and  of  the  New  York 
City  Railway  Company  are  independent  and  opposing.  In  the  mem- 
orandum which  was  filed  October  1,  1907,  it  was  stated  that  the  inter- 
ests of  lessor  and  lessee  are  different  and  diverse,  but  the  opinion  was 
expressed  that  the  receivers  could,  for  the  present  at  least,  discharge 
their  functions,  and  it  was  added  that,  "should  future  experience  seem 
to  indicate  that  a  separate  trustee  for  one  of  the  parties  is  required, 
some  way  to  meet  the  difficulty  will  be  found." 

Nothing  has  occurred  to  indicate  any  necessity  for  the  appointment 
of  separate  receivers.  The  Only  controversies  now  presented  between 
lessor  and  lessee  of  the  property  of  the  Metropolitan  Street  Railway 
Company  arise  out  of  the  lease,  and  are  confined  practically  to  the 
question,  what  shall  be  done  with  the  moneys  received  from  operating 
the  property  ?  Shall  any  surplus  over  operating  expenses  go  to  lessor 
or  to  lessee  (or,  rather,  to  their  creditors)?  Shall  any  particular  ex- 
penditure be  charged  against  lessor's  or  lessee's  interest?  Inasmuch 
as  the  receivers  are  expending  such  money  only  as  is  required  to  op- 
erate the  railroad  property  as  a  unitary  system  and  to  maintain  it  in 
proper  condition  to  render  efficient  public  service,  and  are  not  to  make 
any  distribution  until  after  liquidation  of  the  claims,  these  questions 
do  not  require  an  immediate  answer.  The  receivers  can  perfectly  well 
discharge  their  functions  as  operating  conservators  of  the  property 
without  the  addition  of  other  receivers ;  and  there  would  be  practical 
difficulties  in  the  way  of  undertaking  to  operate  the  same  road  at  the 
same  time  by  two  different  sets  of  receivers.  The  application  now 
made  is  apparently  founded  on  some  misapprehension  of  the  nature 
of  this  receivership.  This  seems  to  be  indicated  by  the  reference  to 
Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.  (C.  C.)  70  Fed. 
423,  when  the  relation  of  trustees  under  successive  mortgages  was  con- 
sidered, and  by  the  phrase  used  in  argument  that  these  receivers  "rep- 
resent the  New  York  City  Railway  Company,"  and  therefore  should 
not  also  represent  the  Metropolitan  Street  Railway  Company.  Strict- 
ly speaking  they  do  not  represent  either  corporation.  They  are  re- 
ceivers appointed  under  a  creditor's  bill — and  subsequently  under  a 
bill  to  foreclose  a  mortgage — whose  duty  it  is  to  conserve  the  proper- 
ty of  the  debtors  keeping  it  as  a  going  concern  so  that  its  value  be 
not  destroyed,  marshalling  assets  and  ascertaining  claims,  so  as  ulti-. 
mately  to  distribute  the  assets  equitably  among  creditors  under  direc- 
tion of  the  court.  The  different  corporations  have  their  representa- 
tives appearing  in  the  suit,  and  it  is  the  practice  here  to  permit  the 
intervention  of  committees  or  representatives  of  every  conflicting  inter- 
est, creditors — ^general,  preferred,  or  secured — stockholders,  majori- 
ty and  minority,  and  bondholders.  Any  one  who  may  thus  intervene 
as  representative^  for  some  group  of  persons  united  in  interest  has 
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notice  of  all  steps  in  the  litigation  and  may  himself  ask  the  court  at 
any  time  to  give  any  particular  instructions  to  receivers.  In  this  way 
all  diverse  interests  are  at  all  times  represented  by  persons  whose  per- 
sonal interest  it  is  to  press  their  claims,  and  the  receivers  are  left  as 
they  should  be,  free  to  operate  and  preserve  the  property  for  the  ulti- 
mate benefit  of  all.  This — and  not  the  appointment  of  separate  re- 
ceivers— was  the  course  followed  by  Judge  Jenkins  in  the  very  case 
upon  which  petitioner  mainly  relies.  Farmers'  L.  &  T.  Co.  v.  North- 
em  Pac.  R.  Co.  (C.  C.)  66  Fed.  169. 

There  has  been  some  delay  in  making  application  for  intervention 
in  this  proceeding,  the  present  group  being  the  first  to  apply  on  be- 
half of  stockholders  of  the  Metropolitan.  It  is  not  the  practice  in  this 
circuit  to  allow  individual  intervention,  where  there  are  many  persons 
whose  interests  are  identical.  If  the  man  with  500  shares  were  al- 
lowed to  intervene,  it  would  be  difficult  to  find  any  excuse  for  refus- 
ing a  like  privilege  to  the  man  with  300,  while  certainly  his  neighbor 
with  600  would  have  to  be  let  in,  and  there  would  soon  be  a  multitude 
of  counsel  aU  on  the  same  side.  Where,  however,  application  is  made 
on  behalf  of  a  group  relatively  large  in  numbers  and  holdings,  and 
which  offers  to  take  in  all  others  having  like  interests,  the  application 
is  usually  granted. 

The  applications,  therefore,  of  Kohn  and  of  the  Fidelity  Trust 
Company  are  denied,  and  that  of  the  "Waterbury  Committee"  is 
gfranted.  Counsel  for  the  first-named  petitioner  objects  to  joining  this 
committee  on  the  ground  that  he  dpes  not  think  it  will  efficiently  rep- 
resent the  interests  of  stockholders,  although  no  evidence  warrant- 
ing such  conclusion  is  presented.  If  a  group  of  stockholders  shall 
hereafter  appear,  relatively  large  in  numbers  and  amount  of  holdings, 
and  shall  show  that  the  committee  now  admitted  is  not  efficiently  at- 
tending to  the  interests  of  stockholders,  or  that  its  policy  and  actions 
in  specified  particulars  are  not  in  accord  with  the  views  of  a  substan- 
tial minority  of  the  stockholders,  the  propriety  of  admiting  a  second 
committee  of  Metropolitan  stockholders  will  be  considered. 

It  was  the  expectation  of  the  court  not  to  decide  this  application 
until  after  the  disposition  of  the  mandamus  proceeding,  but  so  many 
applications  are  being  constantly  made  where  it  is  important  that  the 
views  of  different  interests  should  be  presented,  that  it  seems  wiser 
to -file  this  memorandum,  so  that  the  various  committees  which  are 
forming  and  may  wish  to  intervene  may  make  application. 


PENNSYLVANIA  STEEL  CO.  et  al.  v.  NEW  YORK  CITY  RY.  00.  et  aL 

(Circuit  Court,  S.  D.  New  York.    January  31,  1908.) 

Courts— Federal  Courts— Subren  deb  of  Property  to  State  Receivebs. 

A  petition  to  a  federal  court  to  direct  its  receivers  appointed  for  the 
property  of  street  railroad  companies  liaving  mutual  relations  to  each 
other  in  suits  by  creditors  and  mortgages  to  turn  the  same  over  to  tem- 
porary receivers  appointed  by  a  state  court  In  separate  suita  brought  by 
the  state  each  against  a  dilferent  one  of  the  corporations  defendant  denied, 
with  leave  to  renew  when  the  suits  had  so  far  progressed  in  the  state 
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court  as  to  determine  whether  or  not  the  state  would  prevail  In  either 
or  both,  and  to  disclose  the  precise  situation  on  which  the  court  was  re- 
quired to  act 

In  Equity.    Petition  of  state  receivers  to  have  turned  over  to  them 
the  property  now  in  the  hands  of  federal  receivers. 
See  158  Fed.  460. 

P.  R.  Coudert  and  Herbert  R.  Limburg,  for  receivers, 
Byrne  &  Cutcheon,  for  complainant. 
J.  Parker  Kirlin,  for  Metropolitan  St.  Ry.  Co. 
Jgmes  L.  Quackenbush,  for  defendant  New  York  City  Ry.  Co. 

LACOMBE,  Circuit  Judge.  At  the  opening  of  the  argument  coun- 
sel for  petitioners  stated  that  some  preliminary  objection  might  be 
raised  to  this  application  in  the  theory  that  petitioners  have  as  yet 
only  an  appointment  by  order  as  temporary  receivers,  the  actions  in 
which  they  were  appointed  not  having  yet  come  to  trial.  The 
court  nevertheless  heard  argument  on  all  the  questions  presented, 
expecting  that,  if  the  objection  were  raised  (as  it  subsequently  was), 
It  might  possibly  be  disregarded  as  an  unimportant  technicality,  and 
the  underlying  questions  discussed.  More  careful  examination,  how- 
ever, presents  the  matter  in  a  somewhat  different  aspect.  The  peti- 
tioners have  been  appointed  temporary  receivers  in  two  separate  ac- 
tions brought  by  the  people  of  the  state  of  New  York  against  two  dif- 
ferent corporations;  one  action  against  one  corporation,  another 
against  the  other.  These  actions  are  different  not  merely  because  the 
defendants  are  different  and  different  testimony  may  have  to  be  con- 
sidered, but  the  causes  of  action  themselves  are  different.  One  ac- 
tion is  brought  under  sections  1785  and  1786  of  the  Code;  the  other 
under  section  1781.  The  relief  prayed  for  is  different;  in  one  case 
it  is  the  dissolution  of  the  corporation,  in  the  other  that  certain  di- 
rectors account  for  alleged  delinquencies,  be  removed  from  office,  etc. 
Presumably  the  state  expects  to  prevail  in  both  actions,  but  it  is  quite 
conceivable  that  it  may  prevail  in  one  and  be  defeated  in  the  other 
Bearing  in  mind  the  mutual  relations  of  these  corporations  and  the 
rights  and  interests,  owned  or  claimed,  by  others  in  the  property  now 
in  custody  of  this  court,  it  i«  quite  apparent  that  the  situation,  which 
would  be  presented  if  the  state  should  succeed  in  action  No.  1  and 
fail  in  action  No.  2,  might  be  radically  different  from  that  presented, 
if  the  state  should  fail  in  action  No.  1  and  succeed  in  action  No.  2. 
It  would,  therefore,  seem  to  be  most  unwise  to  consider  the  underly- 
ing questions  until  by  further  action  of  the  state  courts  it  may  be  de- 
termined precisely  what  the  situation  is  upon  which  this  court  is  to  be 
asked  to  take  action.  The  petition  is  therefore  dismissed  as  being  pre- 
maturely presented,  without  prejudice  to  its  renewal  whenever  peti- 
tioners may  be  so  advised.  The  various  papers  may  remain  on  file, 
and  in  the  event  of  a  new  application  may  be  referred  to  without  re- 
producing. 

The  petition  contains  a  request  that  the  federal  receivers,  who  have 
possession  of  the  books  and  papers  of  both  companies,  be  directed 
to  set  forth  in  their  answer  copies  of  all  entries  in  the  minute  book 
160  F.— 15 
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or  any  other  book  or  books  in  any  way  referring  to  the  appointment 
of  receivers  or  to  this  suit  or  to  any  of  the  proceedings  herein.  There 
can,  of  course,  be  no  objection  to  the  receivers  filing  copies  of  any 
such  entries  as  they  may  find  in  the  books  for  the  enlightenment  of 
whomever  it  may  concern.  They  may  do  so,  and  notify  petitioner's 
counsel  of  the  date  of  filing. 


In  re  FORTY-SECOND  STREET,  M.  &  ST.  N.  AVR  R.  CO. 
In  re  NEW  YORK  CITY  RY.  00.  et  al. 

(Circuit  Court  S.  D.  New  York.     Februnry  15,  190a) 

STBEET  RA.IIiBOADB->R£OBIVEBa— ReCOMHSNDATIORS  A.8  TO  OPBRATION. 

Recommendations  of  the  receivers  of  street  railroad  properties  proposing 
changes  in  the  operation  of  cars  to  afford  an  increased  service  to  the  pub- 
lic adopted. 

In  Equity.    On  application  of  receiver. 

Byrne  &  Cutcheon,  for  complainant. 

James  L.  Quackenbush,  for  defendant  New  York  City  Ry.  Co. 

J.  Parker  Kirlin,  for  defendant  Metropolitan  St.  Ry.  Co. 

Arthur  H.  Masten,  for  receivers. 

LACOMBE,  Circuit  Judge.  The  receivers  of  these  roads  have  sub- 
mitted to  the  court  for  its  consideration  certain  proposed  changes  in  the 
operation  of  cars  thereon.  These  appear  to  be  so  arranged  as  to  afford 
an  increased  service,  as  will  appear  from  the  following  summary : 

The  receiver  of  the  Forty-Second  Street,  Manhattanville  &  St. 
Nicholas  Avenue  Railroad  has  decided  to  confine  the  service  of  its 
cars  to  its  own  line,  instead  of  using  them  to  increase  the  service  on 
the  lines  of  other  railroads.  His  road  is  now  insufficiently  supplied 
with  cars,  and  by  calling  in  cars  from  outside  service  he  will  be 
able  forthwith  to  secure  better  seryice  on  his  own  line,  and  expects 
to  still  further  increase  that  service  with  additional  cars  as  soon  as  he 
can  make  arrangements  to  purchase  them.  Therefore  the  so-called 
'^Boulevard  cars,"  which  used  to  continue  down  Broadway  on  the 
tracks  of  the  Metropolitan,  will  turn  east  at  Forty-Second  street  and 
run  to  the  east  side  ferries,  on  the  tracks  of  the  Forty-Second  Street 
and  Manhattanville.  Having  received  a  sufficient  number  of  the  new 
cars,  built  to  replace  those  lost  in  the  fires  which  last  year  destroyed 
three  car  barns,  the  receivers  of  the  Metropolitan  Street  Railway 
Company  will  run  on  Broadway  below  Forty-Second  street  cars  equal 
in  number  to  the  Boulevard  cars  thus  diverted  from  tiheir  former 
route,  and  will  run  them  as  far  downtown  as  the  Boulevard  cars  used 
to  run.  No  question  of  transfers  having  been  yet  raised  passengers 
on  the  one  road  may  transfer  to  the  other  at  Sixty-Fifth  street  or 
Forty-Second  street  and  continue  down  Broadway  and  vice  versa. 
The  additional  cars  put  on  by  the  receivers  of  the  Metropolitan  will 
run  down  Amsterdam  avenue  from  125th  street — ^the  service  on  Am- 
sterdam and  Sixth  avenue  remaining  unchanged.  These  additional 
cars,  however,  will  continue  down  the  old  Amsterdam  avenue  route  to 
Seventy-First  street,  down  Boulevard  to  Sixtv-Fifth  street  and  down 
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Ninth  avenue  to  Fifty-Third  street  where  they  will  turn  east  to  Sev- 
enth avenue  and  thence  down  that  avenue  and  Broadway. 

The  net  result  of  these  changes  will  be  that  on  the  Boulevard  to 
Forty-Second  street,  and  on  Broadway  south  from  Forty-Second 
street,  the  number  of  cars  run  will  be  the  same  as  heretofore.  On 
Forty-Second  street  and  thence  to  the  east  side  ferries  the  number 
will  be  materially  increased.  On  Amsterdam  avenue  and  down  to 
Forty-Second  street  the  number  of  cars  in  service  will  also  be  ma- 
terially increased,  and  a  passenger  taking  a  car  on  Amsterdam  ave- 
nue will  be  able  to  select  one  which  will  give  an  uninterrupted  ride 
to  either  Sixth  avenue  or  Broadway  shopping  and  theater  district  as 
he  may  prefer.  The  service  from  the  west  side  down  will  thus  be  ma- 
terially increased,  and  will  be  rendered  under  conditions  which  make 
the  two  lines,  Amsterdam  and  Boulevard^  competitors  of  each  other, 
each  solicitous  to  attract  passengers  from  the  other  by  more  efficient 
and  comfortable  service.  Under  the  changed  conditions  residents  of 
the  west  side  on  the  line  of  the  Boulevard  will  have  to  walk  a  block 
further  to  reach  a  car  which  will  take  them  down  Broadway  below 
Forty-Second  street,  but  those  residents  on  the  line  of  Amsterdam 
avenue  will  be  able  to  find  such  a  car  by  walking  a  block  less.  It 
would  seem  that  inconveniences  and  conveniences  will  fairly  balance 
each  other,  and,  since  the  service  as  a  whole  will  be  increased,  the  pro- 
posed changes  are  approved. 


HOUGHTON  v.  WHITIN  MACH.  WORKS. 

(Circuit  Oourt,  D.  Massacliufietta.    January  8,  1908.) 

No.  213. 

Bquitt— DisifiasAL  op  Bill  Without  Pbejudic»— .Right  op  Complaiwant. 
A  complainant  may  ordinarily  dismiss  his  bill  without  prejudice  at  any 
time  before  final  hearing,  unless  such  dismissal  will  cause  prejudice  to 
defendant  beyond  that  which  arises  from  the  risk  of  another  suit;  and 
the  Qllng  of  a  so-called  cross-hill  by  defendant  praying  for  a  discovery 
will  not  prevent  such  dismissal,  where  it  seeks  no  affirmative  relief  and 
the  discovery  sought  relates  solely  to  matters  of  defense  in  the  pending 
suit. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  19,  Equity,  §(  749- 
752.] 

In  Equity. 

Fish,  Richardson,  Herrick  &  Neave  and  Louis  W.  Southgate,  for 
complainant. 
Wetmore  &  Jenner,  for  defendant. 

LOWELL,  Circuit  Judge.  Houghton  filed  a  bill  against  the 
Whitin  Machine  Works  to  restrain  the  infringement  of  letters  pat- 
ent No.  795,769.  The  defendant  duly  answered  thereto,  and  the  com- 
plainant replied.  Thereafter  counsel  for  the  complainant  signified  to 
counsel  for  the  defendant  that  the  complainant  proposed  to  dismiss 
the  bill  without  prejudice.     Almost  immediately  after  learning  this, 
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the  defendant  filed  a  cross-bill,  having  for  its  sole  object  to  prevent 
the  dismissal  of  the  complainant's  bill  without  prejudice.  This  was 
admitted  with  honorable  frankness  by  the  defendant's  counsel  at 
the  oral  argument.  The  cross-bill  prays  that  the  complainant  be 
enjoined  from  litigating  the  infringement  except  in  the  suit  now 
pending,  and  it  seeks  the  discovery  of  evidence  applicable  to  that 
suit.  No  other  suit  is  alleged  to  which  the  evidence  sought  is  ap- 
plicable.   There  is  also  a  general  prayer  for  relief. 

A  complainant  may  ordinarily  dismiss  his  bill  without  prejudice 
at  any  time  before  final  hearing.  An  exception  to  this  rule  exists 
where  dismissal  will  cause  prejudice  to  the  defendant  beypnd  that 
which  arises  from  the  risk  of  another  action.  "Whenever  in  the 
progress  of  the  cause  a  defendant  entitles  himself  to  a  decree, 
either  against  the  complainant  or  against  a  codefendant,  and  a  dis- 
missal would  put  him  to  the  expense  and  trouble  of  bringing  a  new 
suit  and  making  his  appearance  anew,  such  dismissal  will  not  be 
permitted."  Bank  v.  Roze,  1  Rich.  Eq.  (S.  C.)  294.  In  the  case 
at  bar  the  defendant'  is  entitled  to  no  decree.  His  cross-bill  seeks 
no  decree  against  the  complainant,  except  in  the  suit  now  pending. 
To  that  suit  the  discovery  sought  is  applicable.  The  defendant 
complains  of  the  hardship  which  is  imposed  upon  it  by  the  complain- 
ant's threats  of  another  suit  and  by  its  own  apprehensions.  But  the 
courts  have  declared  that  the  like  threats  shall  not  be  taken  to  hinder 
a  complainant  from  dismissing  his  bill  without  prejudice  at  his  own 
option.  This  right  of  dismissal  would  be  empty,  indeed,  if  it  could 
be  defeated  by  the  filing  of  any  document  which  the  defendant  styles 
a  "cross-bill."  To  prevent  the  dismissal  of  the  original  bill,  the 
cross-bill  must  pray  affirmative  relief,  and  m«ist  not  confine  itself 
to  a  method  of  defense  in  the  pending  suit.  Gilmorc  v.  Bort  (C.  C.) 
134  Fed.  658 ;  Chicago  &  Alton  R.  R.  v.  Union  Rolling  Mill  Co.,  109 
U.  S.  702,  713,  3  Sup.  Ct.  694,  27  L.  Ed.  1081. 

Bill  to  be  dismissed,  without  prejudice  and  on  payment  of  costs. 
Cross-bill  dismissed,  on  pa3rment  of  costs  by  complainant. 


MAURER  V.   UNITED   STATES. 

(Circuit  Court,  S.  D.  New  York.     December  17,  1907.) 

No.  4.909. 

Customs  Duties— AppEAii— Additional  Evidence— Failube  oe  Iitporteb  to 
Receive  Notice  of  Heabino. 

The  rule  that  no  evidence  may  be  Introduced  on  appeal  from  the  Board 
of  General  Appraisers  by  the  importer,  where  he  offered  none  before  the 
board,  held  to  apply  even  though  he  failed  to  receive  the  board's  notice 
of  hearing,  where  the  failure  was  due  to  his  own  fault 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

Walden  &  Webster  (Howard  T.  Walden,  of  counsel),  for  importer. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 
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MARTIN,  District  Judge.  The  importations  in  question  consisted 
of  canned  pineapples  from  Singapore,  which  were  assessed  for  duty 
by  the  collector  pf  the  port  at  the  rate  of  1  cent  per  pound  and  35 
per  cent,  ad  valorem,  under  the  provisions  of  paragraph  263  of  the 
Tariff  Act  of  July  24,  1897,  c.  11,  §  1,  Schedule  G,  30  Stat.  171  (U.  S. 
Comp.  St.  1901,  p.  1651),  as  "fruit  preserved  in  sugar."  The  importer 
protested,  claiming  the  merchandise  to  be  properly  dutiable  at  25  per 
cent,  ad  valorem  under  the  provision  contained  in  said  .  paragraph 
263  for  "pineapples  preserved  in  their  own  juice." 

The  government  contends  that  the  importer  did  not  appear  and 
offer  testimony  before  the  Board  of  Appraisers,  and  therefore  the 
testimony  of  the  witnesses  introduced  in  the  Circuit  Court  shall  be 
excluded.  The  importer  states,  however,  that  he  had  no  notice  of  the 
hearing  before  the  Board  of  General  Appraisers,  that  he  duly  entered 
his  protest,  and  heard  nothing  from  it  until  he  learned  of  the  decision. 
He  states  in  cross-examination  that  he  was  away  on  a  wedding  tour 
for  several  weeks  about  the  time  of  these  proceedings  before  the  board. 

It  well  enough  appears  that  notice  was  duly  issued  to  the  importer. 
His  failure  to  receive  it  was  due  to  the  fact  that  he  was  away,  and 
left  no  one  to  look  after  it.  The  failure  to  appear  was  his  own  fault. 
He  having  submitted  no  evidence  before  the  board  I  hold  that  the 
evidence  taken  in  this  court  is  inadmissible,  and  therefore  the  case 
must  stand  upon  the  facts  shown  before  the  board. 

The  Board  of  General  Appraisers  upon  the  authority  of  Dudley 
V.  U.  S.  (C.  C.)  148  Fed.  333,  affirmed  the  action  of  the  collector. 
But  since  then  the  decision  in  the  Dudley  Case  has  been  reversed 
by  the  Circuit  Court  of  Appeals,  153  Fed.  881,  82  C.  C.  A.  627. 
Had  the  latter  decision  been  handed  down  before  the  board  acted  in 
the  case  at  bar  it  is  apparent  it  would  not  have  held  the  pineapples 
in  question  dutiable  as  fruit  preserved  in  sugar.  There  was  no  claim 
made  upon  the  hearing  that  the  amount  of  sugar  found  in  the  pine- 
apples in  the  Dudley  Case  differed  materially  from  the  amount  found 
in  the  pineapples  here  in  question.  In  fact  it  was  so  conceded  by 
counsel  for  the  government. 

In  view  of  the  cases  above  cited,  even  excluding  the  evidence  of  the 
importer  taken  in  this  court,  and  resting  the  case  squarely  upon  the 
evidence  as  it  stood  before  the  Board  of  Appraisers,  I  think  the  deci- 
sion must  be  reversed.    So  ordered.' 


In  re  MARCUS. 

(District  Court.  D.  Vermont    March  18.  1908.) 

Bankbxtptot— Witnesses—Fees— Payment  in  Advanob  —  Bankbuft's'  Hus- 
band. 

Under  Bankr.  Act  July  1,  1808,  c.  541,  $  21a.  30  Stat.  552  [U.  S,  Comp. 
St.  1901,  p.  3430],  providing  that  a  bankruptcy  court  may  require  any 
deslgnnted  person,  Including  the  bankrupt  and  his  wife,  to  appear  for  ex- 
amination concerning  the  bankrupt's  conduct,  etc.,  a  bankrupt's  husband 
cannot  be  compelled  to  testify  without  payment  to  him  of  his  lawful 
fees 
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In  Bankruptcy. 

J.  H.  Macomber,  for  creditors. 

Brown  &  Hopkins  and  V.  A.  Bullard,  for  bankrupt 

MARTIN,  District  Judge.  The  referee  reports  to  the  court  that 
the  husband  of  the  above-named  bankrupt  was  ordered  to  appear  be- 
fore the  referee  and  testify;  that  the  said  husband  appeared,  but  re- 
fused to  testify  without  first  being  paid  his  witness  fees.  This  the 
creditors  refuse  to  do,  claiming  that  he  should  be  compelled  to  testify 
without  such  payment.  This  question  is  submitted  to  the  court  by  the 
referee. 

Act  July  1,  1898,  c  541,  §  21a,  30  Stat.  552  [U.  S.  Comp.  St.  1901, 
p.  3430],  provides  that: 

**A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt  or 
creditor,  by  order,  require  any  designated  person,  including  the  bankrupt 
and  his  wife,  to  appear  In  court  or  before  a  referee  or  the  Judge  of  any  state 
court  to  be  examined  concerning  the  acts,  conduct  or  property  of  the  bank- 
rupt whose  estate  18  in  process  of  admlnlBtratlon  under  this  act,"  etc. 

No  question  is  made  that  any  persons  other  than  the  bankrupt,  or 
the  wife  or  husband  of  a  bankrupt,  required  to  attend  court  as  wit- 
nesses, should  be  tendered  their  lawful  witness  fees.  This  statute 
places  the  wife  of  a  bankrupt  husband  in  the  list  with  "any 
designated  person."  The  husband  of  a  bankrupt  wife  is  not  spe- 
cifically mentioned,  yet  must  stand  in  the  same  relation  to  the  bank- 
ruptcy proceeding  as  "any  designated  person,"  but  cannot  be  compelled 
to  testify  without  the  payment  of  his  lawful  fees. 


THE  GIBSON. 
(District  Court,  S.  D.  New  York.    January  11,  1908.) 

Salvage— Rescxjk  of  Derkliot— Amount  of  Awabd. 

A  loaded  coal  barge,  worth  witb  ber  cargo  In  her  salved  condition 
about  $20,000,  was  found  and  rescued  by  libelant's  tug  wben  about  50 
miles  off  tbe  New  Jersey  coast  She  had  broken  her  hawser  and  gone 
adrift  two  days  before  in  a  stonn,  and  had  later  been  abandoned  by  her 
crew.  When  found  she  had  12  to  13  feet  of  water  in  her,  and  would  prob- 
ably have  sunk  before  receiving  assistance  from  any  other  vessel.  Tho 
service  was  attended  with  some  danger  to  the  tug,  and  considerable  dan- 
ger to  the  men  who  went  on  board,  owing  to  her  condition.  Held,  that 
the  tug  and  crew  were  entitled  to  a  salvage  award  of  50  per  cent  of  the 
salved  value,  to  be  distributed  75  per  cent  to  the  vessel  and  25  per  cent, 
to  the  crew,  thoee  who  went  on  board  to  be  given  an  extra  allowance 
therefrom. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Salvage,  (§  69, 
93-95. 

Awards  in  federal  courts,  see  note  to  The  Lamington,  30  C.  C.  A.  280.] 

In  Admiralty.    Suit  for  salvage. 

Robinson,  Biddle  &  Benedict,  for  libellant. 
Wallace,  Butler  &  Brown,  for  claimant. 
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ADAMS,  District  Judge.  This  action  was  brought  by  Frank  L. 
Neall,  Trustee,  as  owner  of  the  steamtug  Sommers  N.  Smith,  and  on 
behalf  of  the  members  of  her  crew,  against  the  barge  Gibson  and  her 
cargo  of  coal,  with  the  freight  earned  thereon,  to  recover  salvage 
compensation  for  the  saving  of  the  barge,  etc.,  at  a  point  about  50 
miles  southeast  from  Absecon,  New  Jersey,  about  8  o'clock  in  the 
morning  of  the  7th  of  February,  1907.  The  meritorious  character 
of  the  salvage  services  is  admitted,  the  dispute  on  that  point  being 
simply  whether  the  libellant  should  recover  one-half  or  one-third  of 
the  value,  and  what  that  value  amounted  to,  the  libellant  contending 
that  it  was  $27,000,  and  the  claimant  $18,246.64. 

The  Gibson  left  Newport  News,  Virginia,  in  tow  of  the  tug  Walt- 
ham  with  two  other  barges,  the  Darby  and  Bala,  all  laden  with  coal 
and  bound  for  eastern  ports.  The  Darby  was  the  leading  barge, 
the  Gibson  the  second  and  the  Bala  the  last.  The  hawsers  between 
the  vessels  were  long.  When  in  the  vicinity  of  Barnegat  on  the  5th 
of  February,  a  storm  was  encountered  and  early  in  the  morning,  the 
two  stern  barges  broke  adrift  and  the  tug  attempted  to  continue  on 
with  the  leading  barge  but  she  soon  sank.  The  tug  after  manoeu- 
vring around  for  a  time,  looking  for  the  other  barges  without  success, 
proceeded  to  New  York.  The  Gibson  and  the  Bala  remained  fastened 
together  a  short  time,  when  the  hawser  between  them  parted  and 
the  Bala  subsequently  sank.  The  Gibson  after  drifting  nearly  all 
day  was  picked  yp  about  7  or  8  o'clock  the  same  evening  by  the 
steamer  Chalmette,  bound  to  New  York.  The  steamer  made  fast 
to  the  barge  with  hawsers,  which  parted  after  several  hours*  towing, 
when  It  being  found  that  the  pumps  could  not  altogether  resist  the 
inflow  of  water  from  leaks  in  the  vessel,  she  was  left  drifting  upon 
the  ocean,  a  hopeless  derelict,  if  the  bad  weather  continued.  The 
master  stated  to  the  master  of  the  Chalmette  in  the  evening  that  she 
would  not  last  till  morning  and  asked  to  be  taken  off  with  his  crew, 
which  was  done.  The  weather  at  the  time  was  very  rough;  it  was 
blowing  a  gale,  with  snow  squalls  and  a  choppy  sea.  The  weather 
moderated  in  a  short  time,  however,  and  the  barge  was  not  absolute- 
ly in  a  sinking  condition,  notwithstanding  the  quantity  of  water  in 
her  hold,  which  at  the  time  was  about  8  feet  forward  and  5  feet  aft, 
she  being  somewhat  by  the  head.  Her  seams,  which  had  been  opened 
by  the  heavy  seas  she  had  encountered,  doubtless  closed  up  so  that  she 
did  not  leak  so  badly  thereafter. 

The  Smith,  a  tug  about  150  feet  long,  worth  about  $40,000,  and 
fitted  with  salvage  appliances,  was  cruising  on  the  6th  of  February 
for  a  bark  which  she  had  heard  was  ashore.  Not  finding  her,  she 
went  to  the  Delaware  Breakwater,  where  she  usually  remained  when 
not  at  work  elsewhere,  and  found  there  a  telegram  from  her  owner 
about  the  barges,  confirming  information  she  had  received  from  a 
schooner  lying  off  Absecon,  about  one  of  them  being  still  afloat. 
Having  been  ordered  to  seek  it,  she  left  the  Breakwater  about  10  p. 
m.  of  the  6th.  She  proceeded  up  the  coast  until  Absecon  Light  was 
about  15  miles  distant,  bearing  west-northwest,  when  she  stood  out 
to  sea  to  the  southward  and  eastward.  She  ran  some  hours  that 
night,  stopping  toward  morning  on  account  of  snow  obscuring  the 
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View.  Some  wreckage  was  observed,  which  it  was  supposed  might 
indicate  the  loss  of  the  remaining  barge,  thought  to  be  the  Gibson, 
but  it  was  found  to  belong  to  another  barge  and  when  the  snow 
ceased,  the  search  was  continued.  About  7:30  a.  m.  of  the  7th,  the 
Gibson  was  sighted  about  50  miles  southeast  from  Absecon.  The 
Smith  ran  up  to  her  and  found  her  lying  in  the  trough  of  the  sea,  the 
wind  being  then  to  the  northward  and  the  barge  heading  to  the  east- 
ward. The  night  had  been  very  cold,  the  Smith's  decks  were  covered 
with  ice,  and  the  barge  also  was  almost  covered.  The  barge  was  ly- 
ing low  in  the  water,  so  that  her  decks  were  practically  awash  amid- 
ships. The  Smith  endeavored  to  put  some  of  her  crew  aboard  by 
having  them  jump  but  it  was  deemed  a  dangerous  attempt  and  it 
became  necessary  to  lower  a  small  boat  in  which  the  chief  engineer 
and  two  deckhands  went  to  the  barge.  There  was  a  heavy  sea  run- 
ning at  the  time  and  there  was  considerable  danger  to  the  boat  and 
occupants  from  collision  with  the  barge,  particularly  as  there  was 
no  one  on  board  to  assist  the  rescuers.  After  some  difficulty,  how- 
ever, the  engineer  and  one  of  the  hands  got  aboard  while  the  other 
hand  remained  in  .the  small  boat.  Those  who  went  aboard  discovered 
that  the  booby  hatch  leading  down  into  the  boiler  room  was  open 
and  that  some  water  was  finding  its  way  thence  into  the  body  of  the 
vessel  as  she  rolled  with  the  sea.  This  opening  was  on  the  port  side 
of  the  vessel  about  12  feet  from  her  stem.  It  faced  toward  the  stern 
and  had  upright  sides  and  back  a  few  feet  high  with  a  curved  top  or 
slide,  which  could  be  moved  back.  It  had  also  a  sliding  upright  door 
through  which  entrance  could  be  gained  to  the  boiler  room  of  the 
barge,  reached  by  means  of  the  hatch  companion-way  covered  by 
the  hatch.  Ordinarily  the  door  was  not  used  as  the  opening  could 
be  reached  by  climbing  over  the  sides.  When  the  crew  left  the 
barge,  the  top  was  pushed  back  but  the  door  was  in  place.  When 
the  men  from  the  Smith  went  aboard,  the  top  was  still  open  but  the 
door  was  washed  from  its  place  into  the  engine  room,  thus  giving 
access  to  the  water  from  the  deck  through  the  door  which  otherwise 
would  have  been  kept  out.  The  quantity  of  water,  however,  which 
reached  the  hold  was  not  very  great,  as  it  was  only  when  the  barge 
was  in  a  position  to  facilitate  it  that  the  water  gained  an  entrance. 
The  other  hatches  were  well  secured  and  no  water  entered  the  hold 
except  through  the  seams  and  the  booby  hatch.  By  the  time  the  men 
went  aboard,  there  had  been  sufficient  leakage  to  increase  the  water 
in  the  hold  to  12  feet  forward  and  13  feet  aft  and  it  was  contended  by 
the  libellant  that  under  the  existing  circumstances  she  would  not 
have  remained  afloat  for  much  longer  than  an  hour.  Of  course  that 
is  a  matter  of  conjecture  but  there  can  be  no  question  that  the 
barge  was  in  serious  danger  and  the  possibility  of  her  being  picked 
up  had  not  the  Smith  reached  her  was  very  remote.  She  was  low  in 
the  water  and  taking  some  in,  which  in  all  probability  would  have 
continued,  until  she  was  sunk  in  deep  water,  especially  considering 
that  she  had  a  sinking  cargo  on  board.  When  the  engineer  reached 
the  engine  room  and  discovered  the  condition,  he  sent  one  of  the 
men  back  to  the  Smith  in  the  small  boat  for  nails  and  canvas  and 
with  them,  in  conjunction  with  some  boards  found  on  the  vessel,  the 
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hatch  was  nailed  up  and  that  source  of  danger  removed  but  not  with- 
out some  risk  to  the  men  because  of  the  freezing  weather  and  the 
heavy  sea  that  was  still  running.  As  soon  as  this  hatch  was  closed 
a  line  was  run  from  the  Smith  to  the  barge  and  the  former  went 
ahead  slowly,  holding  the  barge's  head  to  the  sea.  A  fire  was  then 
started  under  the  boiler  and  soon  sufficient  steam  was  available 
to  start  the  engine  when  pumping  commenced.  The  Smith  then  start- 
ed to  tow  the  barge  to  the  Delaware  Breakwater,  during  which  she 
yawed  considerably  rendering  the  towage  difficult.  The  Breakwater 
was  reached  about  3  a.  m.  of  the  8th,  thus  occupying  some  18  hours. 
After  this  the  Smith  stood  by  the  barge  to  take  care  of  her  and  pro- 
tect her  from  the  ice,  until  the  15th  of  February,  when  the  claimant 
sent  its  own  tug  to  tow  her  to  New  York,  in  which  work  the  Smith 
assisted  but  has  been  paid  for. 

The  first  question  for  consideration  is  the  rate  of  compensation  to 
be  allowed. 

It  is  contended  by  the  claimant  that  the  barge  was  still  being  sought 
for  by  the  Waltham  but  the  testimony  shows  that  that  tug,  after  arriv- 
ing in  New  York  about  11 :36  p.  m.  of  the  6th,  at  6 :36  a.  m.  of  the  6th 
went  out  to  look  for  the  barges  in  the  vicinity  of  Barnegat  and  Abse- 
con,  but  did  not  go  more  than  5  or  6  miles  from  the  beach  and  then 
she  returned  to  New  York  where  she  remained  until  10:35  p.  m.  of 
the  7th. .  In  the  meantime  the  barge  had  been  picked  up.  If  the  Walt- 
ham  had  shown  the  enterprise,  skill  and  perseverance  displayed  by 
the  Smith,  she  might  have  saved  the  vessel,  but  as  it  was,  her  efforts 
to  find  the  barge  were  entirely  futile  and  it  was  left  for  the  Smith  to 
accomplish  this  very  deserving  piece  of  work. 

The  barge  was  unquestionably  a  derelict  in  the  fullest  sense  of  the 
word  and  was  in  great  danger  of  becoming  a  total  loss.  While  she 
may  not  have  sunk  within  an  hour,  in  all  probability  she  would  have 
done  so  before  any  assistance  reached  her.  The  services  of  the  Smith 
were  very  opportune  as  well  as  skillful  and  attended  with  some  danger 
to  the  tug  in  approaching  the  barge  and  getting  her  men  aboard,  but 
the  principal  consideration  is  that  of  the  danger  to  the  barge,  which 
was  imminent.  The  rescuing  men  on  board  were  also  subjected  to  con- 
siderable risk  of  being  drowned  in  their  efforts.  Various  authorities 
have  been  referred  to  by  the  claimant  to  sustain  its  contention  for  a  33 
per  cent,  award  but  I  do  not  consider  them  in  point— The  Theta  (D. 
C.)  135  Fed.  129,  seems  to  me  to  be  the  case  most  nearly  similar  to  the 
present  one  and  I  refer  to  it  and  the  authorities  cited  to  sustain  the 
50  per  cent,  award  which  I  deem  it  proper  to  allow  here.  In  The 
Theta  there  are  some  features  which  do  not  appear  in  this  case,  that  of 
removing  a  dangerous  wreck  from  the  path  of  commerce  in  approach- 
ing New  York,  for  example,  but  that  was  a  lumber  laden  vessel  with 
a  probability  of  there  being  some  salvage  frc»n  other  vessels  or  beach- 
ing, while  here  the  probability  was  that  save  for  the  Smith  and  her 
crew,  the  barge  would  have  been  a  total  loss.  It  does  not  seem  neces- 
sary to  point  out  and  discuss  the  other  differences.  In  fixing  the  award 
of  50  per  cent.,  the  master  of  the  tug  and  the  engineer  who  went  on 
the  barge  should  have  an  extra  share  of  the  25  per  cent  which  is  al- 
lowed to  the  crew  of  the  tug.    The  other  man  who  went  to  the  barge's 
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assistance  should  have  one-half  of  an  extra  share.  Otherwise  than  as 
here  indicated,  the  crew's  shares  will  be  allowed  in  proportion  to  their 
wages. 

It  remains  to  determine  the  value  of  the  property  saved.  There  were 
three  items,  viz. :  the  freight,  the  coal  and  the  vessel. 

The  freight  and  charges^amounted  to  $1,270.82.  $300  were  paid  to 
the  Smith  for  her  services  in  assisting  in  the  towage  of  the  barge  from 
the  Breakwater  to  New  York.  One  of  the  claimant's  tugs  which  per- 
formed part  of  this  service  was  entitled  to  as  much.  An  aggregate 
payment  of  $600  was  made  to  two  of  the  claimant's  tugs  for  towing 
from  New  York  to  Providence.  $1,200  were  therefore  expended  in 
earning  the  freight,  leaving  a  balance  of  $70.80  subject  to  salvage. 

The  cargo  consisted  of  1412  tons,  which  cost,  free  on  board,  in  New- 
port News  $2.75  per  ton.  It  was  sold  in  Providence  at  $2.25  per  ton 
on  account  of  its  damaged  condition.  Therefore  the  salvage  value  was 
$3,177.     . 

The  market  value  of  the  barge  in  her  damaged  condition  would  have 
been  the  basis  for  calculation  for  salvage  purposes  but  the  testimony 
shows  that  there  is  no  market  value  for  vessels  of  this  description  be- 
cause they  usually  belong  to  coal  transportation  companies,  which  rare- 
ly, if  ever,  sell  them  but  use  them  up  in  their  business.  The  barge  was 
built  for  the  claimant  at  Bath,  Maine,  in  1898,  at  a  cost  of  $23,941.01 
including  her  whole  equipment.  During  her  entire  life  she  had  been 
used  in  the  coal  trade,  a  severe  employment,  involving  the  carriage  of 
heavy  cargoes,  and  somewhat  rough  usage.  The  value  here  may  be 
fairly  reached  by  ascertaining  what  it  would  cost  to  build  a  new  barge 
of  the  same  character  and  deduct  such  percentage  of  depreciation  as 
might  be  due  to  her  age  and  from  the  amount  so  found  also  deducting 
the  cost  of  repairs  due  to  the  perils  to  which  the  barge  had  been  sub- 
jected. 

Nine  witnesses  were  examined  upon  this  controversy.  They  all 
agreed  that  there  had  been  a  marked  appreciation  in  the  cost  of  labor 
and  material  between  the  time  the  barge  was  launched  in  1898  and  Feb- 
ruary, 1907,  when  the  salvage  services  were  rendered,  but  their  esti- 
mates of  the  advance  varied  from  10  to  50  per  cent.  Testimony  that 
it  Amounted  to  the  latter  was  given  by  two  of  the  libellant's  witnesses 
but  it  appears  that  their  estimates  were  excessive.  The  preponderance 
of  the  testimony  shows  that  25%  may  be  safely  taken  as  the  aggregate 
of  the  appreciation.  Uj^n  the  basis  of  the  cost  of  a  trifle  under  $24,- 
000,  which  was  a  fair  market  value  of  the  barge  at  the  time,  and  al- 
lowing for  the  stated  appreciation,  she  could  have  been  reproduced  in 
February  of  this  year  at  a  cost  not  exceeding  $30,000.  The  testimony 
of  nearly  all  of  the  experts  on  the  subject  confirms  this  estimate  of 
value  as  indicated  by  the  cost  at  the  time  of  the  salvage.  A  number  of 
barges  under  construction  at  the  time  of  the  estimates,  called  "Class 
D,"  were  referred  to  in  the  testimony  but  it  appeared  they  were  of 
somewhat  different  size  from  the  Gibson,  that  they  had  additional 
strengthening  through  the  use  of  iron  straps  and  varied  in  other  re- 
spects so  that  a  comparison  between  those  vessels  and  the  Gibson  does 
not  lend  much  aid  in  reaching  the  desired  result  as  to  the  latter's  value. 
It  appears  that  the  Gibson  required  repairs  on  account  of  the  stress  she 
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had  been  subjected  to  of  about  $1,500.  I  conclude  therefore  that  her 
value  was  her  cost  in  1898,  $24,000,  from  which  a  reasonable  deduc- 
tion for  depreciation  for  wear  and  tear  of  5%  per  annum  should  be 
made.  This  would  show  a  sound  value  in  1907.  of  $14,400,  to  which 
should  be  added  25%  to  represent  the  appreciation  in  cost  of  labor 
and  materials  showing  a  value  in  1907  of  $18,000,  from  which  should 
be  deducted  $1,600,  the  cost  of  repairs.  This  would  show  a  value  of 
$16,500,  which  seems  to  fairly  represent  the  damaged  value,  to  be  taken 
for  salvage  purposes. 
The  values  therefore  were: 

Net  freight  $       70.80 

Cargo  3,177. 

Barge  16,500. 

$19J47.80 

There  will  be  a  decree  for  the  libellant  for  $9,873.90  to  be  4yided 
as  above  indicated. 


ZABRISKIE  et  ah  r.  CITY  OF  NEW  YORK. 
(District  Court,  S.  D.  New  York.    January  31,  190a) 

SHIFPINa--€ONBTBUCnON  OF  CHABTER— LIABILITY  FOR  NEGLIGENCE  OF  MASTER. 

Under  an  oral  letting  of  a  scow  by  the  day,  Including  the  services  of  the 
master  who  was  employed  and  paid  by  the  owner,  the  master  remained  the 
agent  of  the  owner  as  to  all  matters  relating  to  the  care  of  the  boat,  and 
the  charterer  is  not  liable  for  her  injury  through  the  master's  negligence 
in  leaving  her  tied  up  at  a  dock  by  a  line  which  was  too  short,  by  reason 
of  which  when  the  tide  fell  she  careened,  filled,  and  sank. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  44,  Shipping,  §  220.] 

In  Admiralty. 

Hyland  &  Zabriskie,  for  libellants. 

John  J.  Delany  and  George  P.  Nicholson,  for  respondent. 

ADAMS,  District  Judge.  The  libellants.  Nelson  Zabriskie  and  Mi- 
chael H.  Hyland,  owners  of  the  scow  Oneida,  brought  this  action 
against  the  City  of  New  York  to  recover  the  damages  incident  to  the 
sinking  of  the  scow  while  at  Riker's  Island,  in  July,  1906,  with  a  load 
of  city  sweepings.  The  scow  was  under  charter  to  the  city  at  $5.  per 
day.  When  taken  to  the  Island  she  was  at  first  placed  alongside  of  a 
dock  some  distance  away  from  a  digger,  located  on  the  dock,  which 
was  to  discharge  her,  but  shortly  afterwards  she  was  moved  nearer 
to  the  digger  and  while  awaiting  her  turn  to  get  under  it,  she  sank. 

The  libellants'  allegations  are  that  the  respondent  took  possession 
of  the  scow  under  an  agreement  to  return  her  to  the  owners  in  as  good 
condition  as  when  received,  ordinary  wear  and  tear  excepted,  but  fail- 
ed to  keep  its  agreement  and  took  so  little  care  of  the  scow  that  she  was 
returned  to  the  libellants  in  a  damaged  condition,  not  caused  by  ordi- 
nary wear  and  tear.  The  respondent  admits  that  it  hired  the  scow  but 
alleges  that  under  the  agreement  the  libellants  were  to  furnish  and  did 
furnish  the  captain  and  equipment  of  the  scow ;  that  the  libellants'  own 
captain  was  in  charge  of  the  scow  and  was  supposed  to  guard  the  boat 
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at  all  times ;  that  if  any  injuries  were  suffered  by  the  boat,  they  were 
caused  by  the  neglect  of  the  captain  in  failing  to  look  after  the  boat 
and  that  she  did  not  suffer  any  damages  through  the  use  by  the  re- 
spondent other  than  ordinary  wear  and  tear. 

It  appears  that  the  boat  was  in  good  condition  when  the  accident 
happened  and  that  her  injuries  resulted  from  the  sinking.  The  cause 
of  the  sinking  has  been  the  subject  of  a  warm  controversy,  the  libellants 
claiming  that  it  was  due  to  an  uneven  bottom  at  the  place  where  she 
was  taken  for  discharge,  of  which  the  libellants  were  not  required  to 
take  notice  by  sounding,  while  the  respondent  claims  it  was  solely  the 
result  of  the  negligence  of  the  master  of  the  boat  in  leaving  her  for  the 
night  without  having  taken  proper  precautions  with  respect  to  her 
forward  mooring  line  and  she  consequently  hung  herself  so  that  water 
came^ver  her  side  and  filled  her. 

TllWelations  of  the  master  to  the  boat  and  the  parties  do  not  appear 
in  the  testimony,  the  latter  doubtless  proceeding  upon  the  assumption, 
that  the  court  would  take  notice  that  this  was  a  usual  form  of  oral  let- 
ting for  boats  of  this  character,  where  the  hire  covers  the  master's 
wages.  I  believe  it  is  understood  in  such  cases  that  the  master,  al- 
though under  the  orders  of  the  charterer  as  to  the  vessel's  employment, 
being  appointed,  paid,  and  subject  to  dismissal  by  the  owner,  remains 
his  agent  in  matters  relating  to  the  care  of  the  boat.  Many  decisions 
have  been  made  by  this  court  upon  such  an  assumption.  It  would 
seemingly  be  anomalous,  if  in  such  cases  the  master  should  be  deemed 
the  charterer's  agent  the  same  as  if  selected  and  employed  by  him  to 
care  for  a  bare  boat,  under  the  principle  of  chartering  known  as  locatio 
navis.  The  kind  of  chartering  in  this  case  more  properly  falls  under  the 
2d  class  of  chartering,  which  constitutes  a  demise  of  the  vessel  fit  for 
mercantile  adventure,  including  in  a  case  of  this  kind,  a  master.  The 
3d  class  is  a  contract  for  the  carriage  of  the  merchant's  goods  in  the 
owner's  ship  and  by  his  servants.  It  is  said  in  Abbott  on  Shipping 
(14th  Ed.)  pp.  60,  61,  63,  64,  75 : 

"Contracts  between  shipowners  and  merchants  for  the  hire  of  ships,  have 
been  divided  into  three  classes,  namely:  (I)  Locatio  navis,  a  demise  of  the 
ship  itself,  with  its  furniture  and  apparel ;  (II.)  Locatio  navis  et  operanim 
magistri  et  nauticorum,  a  demise  of  the  ship  in  a  state  fit  for  mercantile  ad- 
venture, including  a  master  and  crew ;  and  (III.)  Locatio  operis  vehendarum 
mercium,  a  contrat!t  for  the  carriage  of  the  merchants  goods  in  the  owner's 
ship  and  by  his  servants. 

Respecting  the  first  of  these  classes  of  contracts  and  the  liability  there- 
under, no  difficulty  is  likely  to  arise,  as  the  shipowner  surrenders  to  the  char- 
terer the  possession  of  the  ship  with  the  right  to  appoint  master  and  crew, 
and  fully  control  them  when  appointed,  and  the  charterer  alone  can  be  made 
liable.  In  the  third  class  of  such  contracts  it  is  equally  plain  that  the  ship- 
owner retains  full  control  over  his  ship,  and  that  the  master  and  crew  are 
his  servants,  and  he  is  therefore  liable  for  anything  done  by  them  in  the  per- 
formance of  the  contract  of  carriage.  But  it  Is  in  the  construction  of  the 
second  class  that  difficulties  have  arisen.  A  ship  may  be  demised  with  her 
master  and  crew  so  that  the  charterer  has  the  sole  control  or  ordering  of  the 
whole;  or  she  may  be  demised  so  that  whilst  the  charterer  has  the  right  to 
order  the  lading  and  carrying  of  cargo  and  other  matters,  the  general  eontror 
of  the  ship,  her  master  and  crew,  remain  in  the  shipowner ;  or  it  may  be  that 
the  contract,  although  purporting  to  demise  the  ship  with  her  master  and 
Orew,  appears  by  its  other  provisions  to  be  intended  only  as  a  contract  for  the 
carriage  of  the  charterer's  goods  as  In  Class  III. 
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There  hare  been  many  varying  decisions  dealing  with  the  construction  of 
such  charter-parties  and  the  liability  of  owners  under  the  same.  In  the 
earlier  cases  there  was  a  tendency  to  hold  that  if  there  were  technical  words  of 
demise,  this  was  enough  to  transfer  the  possession  and  control,  and  consequent- 
ly the  liability  to  the  charterer;  but  the  later  cases  hare  established  that  the 
question  whether  the  possession  and  control  is  transferred  to  the  charterer 
must  be  determined  by  the  Intention  of  the  parties  as  expressed  by  the  word- 
ing of  the  contract  as  a  whole.  From  the  cases  It  appears  to  result  that  if  the 
charterer  by  the  terms  of  the  contract  gets  the  absolute  possession  and  con- 
trol of  the  ship,  so  that  In  the  performance  thereof  the  master  and  crew  are 
acting  as  his  servants,  and  not  as  the  servants  of  the  shipowner,  the  latter 
is  not  liable  for  their  acts;  but  that  if  the. control  of  the  ship  or  of  the  master 
and  crew  remain,  even  partly,  in  the  shipowner,  the  latter  will  be  liable,  at 
any  rate,  for  anything  done  by  them  as  his  servants,  or  where  they  act,  so 
that  the  person  injured  has  the  right  to  assume  that  they  are  so  acting." 

"The  foregoing  cases  Illustrate  what  does  and  what  does  not  amount  to 
locatlo  navis,  or  demise  of  the  ship  with  its  furniture  ind  apparel.  Between 
this  class  of  contract  and  locatlo  navls  et  operanim  magistrl  et  nauticorum, 
or  demise  of  the  ship  In  a  state  fit  for  mercantile  adventure,  comes  a  class 
which  Is  not  wholly  within  either  one  or  the  other,  but  something  between  the 
two;  It  is  the  letting  of  more  than  a  ship,  but  of  something  less  than  a  ship 
in  a  state  fit  for  mercantile  adventure.  Such  Is  a  charter  where  the  owner 
provides  the  ship  and  crew  but  allows  the  charterer  to  appoint  his  own  master. 
To  find  out  whether  the  master  Is  the  servant  of  the  owner  or  of  the  charterer, 
or  whether  he  is  to  a  certain  extent  the  servant  of  both,  depends  on  the  variety 
of  circumstances,  for  which  it  is  necessary  to  look  to  the  particular  charter/' 

"When  it  Is  desired  to  find  out  whether  the  owner  is  the  employer  of  the 
master  and  crew,  or  any  of  them,  the  primary  questions  seem  to  be,  Who  pays 
them?  Who  appointed  them?  Who  can  dismiss  them?  The  last  being,  per- 
haps, the  most  important  of  the  three.  A  master  and  crew  appointed  by  the 
owner,  but  paid  by  the  charterer,  were  held  to  be  the  owner's  servants,  and 
the  owner  to  be  liable  for  their  negligence.  A  master  appointed  by,  and  un- 
der the  control  of,  the  owners,  but  paid  by  the  charterer,  was  thought  by  Sir 
Robert  PhlUimore  to  have  rendered  the  owners  liable  on  contracts  for  neces- 
saries. And  In  the  case  of  The  Beeswing,  decided  by  the  Court  of  Appeal  in 
1885,  it  was  held  that  a  master  appointed  by  charterers,  but  whom  the  owners 
had  contracted  to  maintain,  and  therefore  to  pay,  and  who  was  subject  to  the 
owners*  orders  as  to  navigation,  and  to  be  dismissed  by  them,  was  their  serv- 
ant. A  similar  view  has  been  taken  in  America.  Mr.  Parsons,  In  his  treatise 
on  The  Law  of  Shipping,  thus  deduces  the  law  from  American  as  well  as  Kng- 
lish  decisions:  *It  seems,  however,  to  be  generally  the  rule  that  the  party  that 
mans  the  vessel  Is  to  be  considered  as  in  possession.  But  this  may  be  re- 
butted by  clear  evidence  to  the  contrary.  If  one  party  appoints  the  captain, 
and  the  other  pays  him,  he  Is  generally  considered  as  holding  .the  possession 
of  the  vessel  for  the  party  api)oInting  him/  This  was  written  in  1869,  and 
is  in  accordance  with  English  decisions  up  to  that  time ;  It  Is  now  supplemented 
by  the  decision  in  The  Beeswing,  which  seems  to  show  that  where  the  original 
appointment  is  In  one  person,  and  the  power  of  dismissal  in  another,  the  con- 
trol rests  with  the  latter." 

See,  also,  Quinn  v.  Complete  Electric  Const.  Co.  (C.  C.)  46  Fed.  506. 

This  case  is  distinguishable  from  the  doctrine  of  Swenson  v.  Snare 
&  Triest  Co.  (D.  C.)  145  Fed.  72?,  cited  by  the  libellants,  by  the  fact 
that  the  injury  to  the  hired  property  there  was  found  to  be  due  to  im- 
proper towing  by  the  respondent.  It  does  not  cover  this  case,  and  the 
same  may  be  said  of  other  cases  cited  where  the  injury  wiS  caused  by 
the  respondent's  servants. 

Considering,  tTierefore,  that  the  master  of  the  boat  was  the  libel- 
ants' agent,  it  remains  to  be  ascertained  in  what  manner  the  accident 
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happened.  The  scow  was  first  taken  alongside  of  the  Citizen,  another 
boat  of  the  same  character  lying  at  the  dock  about  200  feet  below  the 
place  of  the  injury.  The  scow  remained  there  for  about  3  days  and 
was  then  pulled  toward  the  digger  with  the  latter's  lines  until  the  scow 
was  distant  about  40  feet,  where  she  was  to  remain  until  the  space  under 
the  digger,  then  occupied  by  another  boat,  was  vacated.  This  was 
about  5  o'clock  in  the  afternoon.  She  was  left  in  charge  of  her  master 
who  made  her  starboard  side  fast  to  the  dock  with  a  line  at  the  bow 
and  another  at  the  stem.  The  length  of  and  what  was  done  with  the 
bow  line  were  subjects  of  this  controversy.  The  line  was  a  compara- 
tively new  one,  about  5  or  5^4  inches  in  circumference. 

About  8  o'clock  that  night,  the  master  left  his  boat  and  went  to  spend 
the  night  upon  the  Citizen,  in  order,  as  he  stated,  to  avoid  the  dis- 
agreeable odor  on  hj^  boat  from  the  cargo.  As  both  boats,  however, 
were  in  the  same  kind  of  business  and  those  on  board  probably  suffered 
from  the  same  kind  of  smell,  it  is  difficult  to  understand  how  he  could 
expect  to  find  the  Citizen  more  comfortable  in  such  respect  than  his 
own  boat  and  the  fact  doubtless  is  that  he  went  to  secure  companion- 
ship and  social  entertainment  He  returned  to  his  boat  the  next  morn- 
ing, when  he  found  her  under  water  excepting  the  starboard  side  of  the 
bow,  where  he  said  there  were  only  3  feet  of  water  but  increasing  to  15 
feet  at  the  stem.  He  also  said  that  on  the  port  side  he  could  not 
reach  bottom  with  a  pole  20  feet  long.  The  lowest  stage  of  the  tide 
was  probably  about  2  o'clock  in  the  moming. 

The  libellant  Hyland  appeared  as  a  witness.  He,  as  well  as  the 
master,  said  that  the  river  where  the  bow  of  the  boat  was  was  quite 
shallow  at  low  tide.  The  master  said  that  he  took  measurements  of 
the  soundings  which  his  proctor  wrote  down.  Mr.  Hyland  also  said 
he  took  a  written  memorandum  of  the  measurements  he  made.  These 
papers  were  called  for  by  the  respondent  but  not  produced,  it  being 
claimed  that  they  were  lost. 

Opposed  to  the  claim  of  an  insufficient  depth  of  water  at  the  place 
was  the  testimony  of  several  witnesses.  Carlsen,  the  first  witness  call- 
ed by  the  libellants,  said  that  he  saw  the  Oneida  careened  over  and 
had  been  in  the  place  many  times  with  his  boat,  which  drew  8  feet 
loaded,  through  the  low  tide  and  nothing  happened  to  her.  Hoefling, 
dump  inspector  at  the  island,  said  it  was  a  customary  place  for  boats 
to  tie  up  before  going  under  the  digger  and  he  had  known  of  boats 
drawing  9  feet  to  lie  there  without  accident;  that  this  case  was  the 
first  he  had  heard  of  occurring  at  that  spot.  Corcoran,  the  master  of 
a  city  scow,  drawing  6V2  feet  of  water,  said  he  had  remained  there 
numerous  times  with  his  boat,  through  all  stages  of  the  tide,  without 
injury.  Baker,  the  master  of  a  city  scow,  said  she  was  110  feet  long 
and  drew  9  feet  of  water ;  that  he  knew  the  location  where  the  Oneida 
was  sunk ;  that  he  had  seen  other  scows  lying  in  the  same  place  and 
had  been  moored  there  with  his  boat  at  all  stages  of  the  tide ;  that  he 
judged  there  was  a  depth  of  8  feet  there  at  the  lowest  tide  and  his  boat 
might  have  touched  bottom  but  never  suffered  any.  inconvenience. 
Golden,  also  a  scow  master,  said  his  boat  was  100  feet  long  and  drew 
8  feet  6  inches;    that  he  had  occupied  the  same  berth  with  his  boat 
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and  seen  others  do  it  every  day;  that  he  had  never  seen  a  boat  sunk 
at  the  place  or  in  any  difficulty. 

The  great  preponderance  of  the  testimony  is  in  favor  of  the  City's 
contention. and  I  conclude  that  the  berth  where  the  Oneida  received 
her  damages  was  a  safe  and  proper  one  for  a  boat  of  her  character  to 
occupy. 

This  conclusion  only  leaves  for  determination  the  question  of  the 
manner  in  which  the  boat  received  the  injury  which  caused  her  to 
sink.  The  libellants  vigorously  contend  that  it  was  impossible  for  the 
line  to  have  held  the  boat  so  that  she  would  take  in  water  enough  to 
carry  her  to  the  bottom  because  the  line  by  which  she  was  fastened 
would  not  have  been  of  sufficient  strength  to  hold  her.  Assuming  that 
it  is  the  fact  that  if  there  had  been  quite  a  depth  at  the  place  and  that 
the  line  would  have  broken,  or  the  bitt  to  which  it  was  fastened  pulled 
out,  from  the  strain,  especially  considering  the  entrance  of  considerable 
water  into  her  hold,  it  appears  that  the  line  was  not  subjected  to  the 
stress  of  holding  the  entire  weight  of  the  boat  as  she  was  resting  on 
the  bottom  and  sustained  by  it.  The  libellants'  testimony  in  this  con- 
nection consisted  principally  of  a  Mr.  Cahiil,  a  shipwright,  with  admit- 
tedly no  experience  which  would  entitle  his  opinion  to  much  weight. 
He  testified  in  conformity  with  the  libellants'  contention  but  his  opinion 
is  of  little  value.  The  master's  claim  was  that  he  put  out  15  or  20 
feet  of  line  forward  running  from  the  middle  bitts  on  his  boat  to  a  pile 
on  the  dock  and  there  was  enough  slack  to  allow  for  the  fall  of  the 
tide.  Hoefling  said  that  when  he  saw  the  boat  sunk  the  next  morning, 
the  line  was  tight  between  her  starboard  comer  bitt,  so  tight  that  it 
was — 

•*as  stiff  as  a  crowbar.  I  carried  a  hickory  stick  with  me  to  stir  up  the  rats, 
and  I  hit  this  line  to  see  whether  It  was  taut  and  I  could  not  make  any  im- 
pression; I  even  tried  to  slide  on  it,  but  I  could  not  make  any  impression. 
Q.  How  did  that  line  run  up  from  the  boat?  A.  Straight  up  and  down ;  right 
to  the  pile.  Q.  Was  the  line  short  or  long?  A.  Very  short  line.  Q.  C5ouId 
you  say  about  how  long  it  was?  A.  I  should  Bay  six  or  seven  feet;  eight 
feet" 

Corcoran  said  she  hung  herself  with  the  bow  line  and  he  remarked 
at  the  time  "There  is  the  line  that  done  the  trick."  On  cross-examina- 
tion he  said : 

"When  you  were  there  with  your  boat  was  she  lying  on  the  bottom?  A.  No 
sir,  never  did.  Q.  How  do  you  account  for  this  boat  lying  on  the  bottom?  A. 
The  lines  were  too  tight,  and  she  hung  herself,  and  her  port  hatch  was  open 
and  as  the  tide  was  falling,  of  course  she  listed  over,  and  I  suppose  the  seas 
washed  in  and  went  through  the  hatch.  ♦  ♦  ♦  Q.  Ten  feet  of  water  in  all 
stages  of  the  tide  how  could  she  get  on  the  bottom  by  hanging  herself ;  if  she 
hung  herself  that  would  keep  her  up?  A.  She  listed  over,  and  her  port 
hatches  filled  in  with  water,  and  she  settled  on  the  bottom  and  laid  there. 
Q.  What  part  of  her  was  on  the  bottom?  A.  All  of  it  Q.  How  could  she  get 
on  the  bottom  if  she  hung  herself;  the  hanging  would  keep  her  up,  wouldn't 
it?  A.  That  is  what  we  call  hanging  herself  when  the  line  is  too  tight  and 
she  turns  around  and  gets  a  list,  and  fills  with  water  and  settles  down." 

Baker  said  he  saw  the  bow  line  straight  up  and  down  taut ;  that  the 
line  should  have  had  more  slack.  Golden  also  said  that  the  bow  line 
in  the  morning,  a  little  after  six  o'clock,  was  straight  up  and  down 
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and  very  taut;  that  he  saw  the  master  of  the  scow  slack  the  line  off. 
about  a  quarter  after  eight  o'clock. 

The  testimony  with  respect  to  the  line  is  convincing  that  it  was 
tight  and  held  the  boat's  bow  up  at  the  starboard  comer. 

The  bottom  of  the  river  was  irregular  at  the  dock  and  declined  so 
as  to  make  a  greater  depth  a  short  distance  away  but  this  was  not 
in  any  way  the  cs^use  of  the  sinking,  which  resulted  from  a  too  tight 
line  and  the  neglect  of  the  master  to  lengthen  it  with  the  falling  of  the 
tide. 

The  libel  is  dismissed. 


WEHNER  V.  BAUER. 

(Circuit  Ck>urt,  N.  D.  California.    March  2,  1908.) 

No.  13,482. 

1.  Action— Equity— Causes  of  Action— -Joindeb. 

Complainant  contracted  to  furnish  the  material  for  and  Install  for  a 
specified  consideration  a  hydraulic  mining  plant  on  certain  claims  for  de- 
fendant and  P.  Defendant  pledged  to  complainant  certain  corporate 
stock  belonging  to  defendant  to  secure  payment  of  the  contract  price. 
After  complainant  had  partially  Installed  the  plant,  and  had  Incurred  a 
large  ontlay,  a  new  contract  was  made,  by  which,  In  consideration  of  com- 
plainant's' turning  over  to  defendant  the  partially  installed  plant  and 
all  materials,  etc.,  defendant  would  repay  complainant  with  interest  to 
the  amount  expended  by  him  with  reasonable  compensation  for  his  time, 
and  that  the  stock  previously  pledged  should  be  held  by  complainant  as 
security  for  the  performance  of  the  second  agreement.  Held^  that  a  bill 
to  enforce  complainant's  lien  on  the  stock  under  such  second  agreement, 
and  to  have  the  proceeds  thereof  applied  to  the  payment  of  such  amount 
as  was  found  due  complainant  thereunder,  was  a  simple  suit  for  the  fore- 
closure of  the  lien,  and  was  therefore  not  objectionable  as  Joining  two 
distinct  causes  of  action,  one  at  law  to  recover  on  a  simple  contract  debt, 
and  the  other  In  equity  to  foreclose  a  pledge. 

2.  Equity— Jurisdiction— Lbg All  Questions. 

It  Is  no  objection  to  the  jurisdiction  of  equity  that  legal  questions  are 
presented  for  consideration  which  might  also  arise  In  a  court  of  law, 
since.  If  the  controversy  is  one  in  which  a  court  of  equity  only  can  afford 
adequate  relief,  its  Jurisdiction  is  not  affected  by  the  character  of  the 
questions  Involved. 

3.  Pledges— OoNTH ACTS— Evidence. 

After  part  performance  of  a  contract  to  construct  a  mining  plant,  tor 
the  consideration  of  which  defendant  had  pledged  certain  corporate  stock, 
a  new  contract  was  made,  by  which  for  complainant's  surrender  of  the 
plant  in  its  then  condition  with  the  materials  defendant  agreed  to  pay 
the  amount  of  complainant's  expenditures  and  the  value  of  his  time. 
In  the  conversation  leading  up  to  the  second  contract  defendteint  stated 
that  complainant  was  well  secured,  and  he  replied,  "Yes;  I  have  good 
security."  Held  suflacient.  In  the  absence  of  evidence  to  the  contrary,  to 
show  that  the  stock  was  also  pledged  for  the  performance  of  the  second 
agreement 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  40,  Pledges,  {  59.] 

4.  Contracts—Certainty. 

Where  a  contract  provided  that  in  consideration  of  complainant's  turn- 
ing over  to  defendant  a  partially  installed  plant  and  the  materials,  etc.. 
defendant  would  pay  complainant  with  interest  the  amount  complainant 
had  expended,  together  with  reasonable  compensation  for  his  time,  such 
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agreement  was  not  objectionable  for  indeflnlteness  and  uncertainty  be- 
cause the  precise  amount  expended  by  complainant  under  the  original  con- 
tract could  not  tben  be  ascertained,  the  amount  being  capable  of  being 
made  certain  by  reference  to  the  complainant's  vouchers  and  bills. 

6.  Same— Allowance  for  Sebvices. 

Where  a  contract  in  consideration  of  a  rescission  of  a  former  contract 
provided  that  defendants  should  pay  complainant  a  reasonable  compensa- 
tion for  his  time,  the  contract  was  not  objectionable  for  uncertainty  as  to 
the  amount  to  be  paid  tborefor,  complainant  being  entitled  thereunder  to 
the  reasonable  value  of  his  services. 

[Ed.  Note,— For  cases  in  point,  see  Cent.  Dig.  vol.  11,  Contracts,  |  16.1 

8.  Sami— Reduction  to  WarriNO. 

Where  a  contract,  certain  In  its  terms,  was  definitely  entered  Into,  the 
fact  that  there  was  a  purpose  in  the  minds  of  the  parties  to  reduce  It  to 
writing,  which  through  defendant's  failure  was  never  carried  out,  did 
not  affect  its  enforceability. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  11,  Contracts,  §  159.1 

7.  Pbauds,  Statute  of—Executed  Contract. 

The  statute  of  frauds,  making  oral  contracts  not  to  be  performed  vrtthln 
a  year  unenforceable,  has  no  application  to  a  contract  fully  performed  on 
one  side. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  23,  Frauds,  Statute  of, 
«  337.] 

8b  CoNTBAOTS— Joint  Contracts— Rescission— Illeoalitt. 

Complainant  being  under  contract  to  defendant  and  P.  jointly  to  install 
a  mining  plant  while  carrying  out  such  contract  agreed  with  defendant 
alone  to  terminate  the  same,  and  turn  over  to  defendant  the  plant  in  its 
unfinished  state  and  all  materials,  in  consideration  of  defendant  paying 
the  amount  expended  by  complainant  and  compensation  for  his  time. 
At  the  time  the  contract  was  made,  defendant  held  a  general  power  of  at- 
torney from  P.,  which  was  not  shown  to  have  been  revoked.  Held,  that 
such  new  contract  would  be  presumed  to  have  been  authorissed  by  P.,  and 
was  therefore  not  Illegal  as  permitting  one  of  two  joint  contractors  to  ter- 
minate the  contract  without  the  other's  consent 

9.  Pbincipal  and  Agent— Ratification. 

The  subsequent  ratification  by  a  principal  of  the  acts  of  his  agent  is  as 
efficient  in  law  as  express  antecedent  authority. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  40,  Principal  and 
Agent,  |§  662,  663.] 

10.  Dismissal— Motion. 

In  order  to  sustain  a  motion  to  dismiss  before  trial,  defendant  is  bound 
to  make  a  case  so  free  from  doubt  that  the  court  can  say  there  is  no  rea- 
sonable ground  on  which  it  can  continue  to  entertain  the  case  or  put  de- 
fendant to  Ms  defense. 

Thomas,  Gerstle,  Frick  &  Beady,  for  complainant 
D.  M.  Delmas  and  Carl  Westerfield,  for  defendant. 

VAN  FLEET,  District  Judge  (orally).  In  this  case,  the  complain- 
ant's testimony  having  been  taken  and  returned,  the  defendant  now 
moves  the  court  to  dismiss  the  bill  upon  several  grounds,  some  of 
which  arise  on  the  face  of  the  bill,  and  others  upon  the  alleged  in- 
sufficiency of  the  evidence  in  various  respects.  These  grounds  will  be 
noticed  in  the  order  in  which  they  have  been  presented. 

It  is  first  urged  by  defendant  that  the  bill  undertakes  to  unite  two 
separate  and  distinct  causes  of  action,  one  at  law  to  recover  on  a  sim- 
ple contract  of  debt,  and  one  in  equity  to  foreclose  a  pledge;  the  ob- 
100  F.~16 
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jection  being  tHat  this  is  contrary  to  the  course  of  proceeding  and  ju- 
risdiction of  this  court.  I  am  of  opinion  that  this  objection  involves 
a  misapprehension  of  the  effect  of  the  facts  stated  in  the  bill.  So  far 
as  material,  they  are,  in  substance,  that  in  September,  1902,  the  com^ 
plainant  entered  into  a  contract  in  writing  with  the  defendant  and  one 
Peterson  to  furnish  the  material  for  and  install,  for  the  consideration 
therein  provided,  a  hydraulic  mining  plant  on  certain  placer  claims  own- 
ed by  defendant  and  Peterson  in  the  territory  of  Alaska ;  and  that  to 
secure  the  plaintiff  against  any  loss  that  might  accrue  to  him  by  rea- 
son of  carrying  out  his  contract  there  was  pledged  to  him  certain  cor- 
porate stock  belonging  to  the  defendant;  that  after  complainant  had 
proceeded  under  his  contract,  and,  at  a  large  outlay,  had  partly  installed 
the  plant,  the  contract  was,  in  June,  1903,  abrogated  and  abandoned,  and 
complainant  relieved  and  discharged  of  all  obligation  to  further  perform 
the  same,  and  thereupon  a  new  contract  was  entered  into  between  com- 
plainant and  the  defendant,  whereby  it  was  ^reed  that,  in  consideration 
of  complainant  turning  over  to  the  defendant  the  partially  installed 
plant  with  all  material,  supplies,  machinery,  and  tools  then  on  hand 
and  en  route,  the  latter  should  repay  the  complainant,  with  6  per  cent, 
interest,  the  amount  thus  far  expended  by  him  in  carrying  out  the 
original  contract,  together  with  reasonable  compensation  for  his  time; 
and  that  as  a  part  of  such  new  contract  it  was  agreed  by  defendant 
that  the  corporate  stock  theretofore  pledged  to  complainant  under  the 
first-mentioned  contract  should  be  held  by  him  as  security  for  the  per- 
formance of  the  last.  It  is  to  recover  upon  the  last-mentioned  contract 
and  to  enforce  his  lien  upon  the  stock  so  held  ks  security  for  the  pay- 
ments therein  provided,  and  which  it  is  alleged  have  not  been  made, 
that  this  suit  is  brought ;  the  prayer  being  that  the  stock  be  sold,  and 
the  proceeds  applied  to  the  payment  of  such  amount  as  may  be  found 
to  be  due  the  complainant  thereunder. 

To  my  mind  these  facts  constitute  no  more  than  a  cause  of  action  to 
enforce  a  pledge  by  foreclosing  a  lien  upon  property  held  as  security 
for  a  debt  created  by  contract — a  case  falling  within  one  of  the  best- 
recognized  heads  of  equity  jurisdiction.  The  fact  that,  incidentally  and 
as  a  feature  of  the  contract,  it  is  essential  to  establish  the  indebtedness 
for  which  the  security  is  held,  a  feature  which,  standing  alone  and  in- 
dependently of  the  pledge,  would  be  properly  cognizable  in  a  court  of 
law,  cannot  affect  the  right  of  a  court  of  equity  to  entertain  the  biU. 
It  is  not  an  objection  to  the  jurisdiction  of  equity  that  legal  questions 
are  presented  for  consideration  which  might  also  arise  in  a  court  of  law. 
If  the  controversy  be  one  in  which  a  court  of  equity  only  can  afford 
the  full  relief  prayed  for,  its  judisdiction  is  unaffected  by  the  charac- 
ter of  the  questions  involved.  Holland  v.  Challen,  110  U.  S.  24,  3  Sup. 
Ct  495,  28  L.  Ed.  52.  Here  a  court  of  law  would  be  quite  powerless  to 
give  the  relief  asked  as  to  the  stock  pledged ;  only  a  court  of  equity 
can  do  that,  and  this  being  so,  and  as  equity  does  nothing  piecemeal,  its 
right  tp  take  the  pase  for  that  purpose  draws  unto  it  jurisdiction  to  de- 
termine any  question  arising,  legal  or  equitable.  And  the  fact  of  the 
existence  of  such  legal  questions  being  disclosed  by  the  allegations  of 
the  bill  does  not  in  such  a  case  constitute  a  separate  and  distinct  cause 
of  action  at  law.    The  case  is  not  within  the  principles  of  Scott  v.  Neely, 
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140  U.  S.  106,  11  Sup.  Ct.  712,  36  L.  Ed.  358,  mainly  rdicd  on  by  de- 
fendant, but  is  very  clearly  within  the  class  of  cases  recognized  by  the 
court  in  that  case  as  falling  within  the  jurisdiction  of  a  court  of  equity. 

It  is  next  objected  that  the  complainant's  evidence  discloses  no  equity, 
because  it  fails  to  establish  the  fact  that  the  stock  pledged  as  security 
for  the  original  contract  was  to  remain  as  security  for  the  performance 
of  the  present  one.  It  is  sufficient  to  say  in  this  respect  that,  in  the 
view  I  take  of  the  evidence  and  what  it  tends  to  show,  there  is  suffi- 
cient, in  the  absence  of  any  countervailing  proof,  to  enable  the  court 
to  find  that  it  wa3  contemplated  by  the  parties  that  the  stock  was  to  be 
so  held ;  and  that  the  lien  thereon  attached  to  the  last-mentioned  con- 
tract. It  is  true  that  there  is  to  be  found  no  statement  in  precise  and 
definite  terms  that  the  stock  was  to  be  so  held;  but,  in  ascertaining 
what  the  parties  intended,  all  the  facts  and  circumstances  surrounding 
a  transaction  must  be  taken  into  consideration,  and  what  was  said  at 
the  time  of  the  negotiation  of  the  contract  in  suit  must  necessarily  be 
regarded  in  its  relation  to  the  circumstances  in  which  the  parties  were 
then  situated,  and,  in  this  view,  the  suggestion  of  Bauer  to  the  complain- 
ant, when  asking  for  better  terms  as  to  the  time  of  making  payment 
thereunder  that,  "You  are  well  secured,"  or  words  to  that  effect,  and 
the  answer  of  the  complainant,  "Yes ;  I  have  good  security,"  must  be 
regarded,  In  view  of  the  fact  that  the  record  is  bald  of  any  showing  of 
other  security  than  the  stock  mentioned,  as  having  reference  to  that 
stock.    This  ground,  therefore,  in  my  judgment,  cannot  be  sustained. 

The  next  two  grounds — ^that  the  contract  proven  is  not  the  contract 
sued  on,  and  that  the  contract  sued  on  was  never,  as  disclosed  by  the 
evidence,  entered  into— may  be  considered  together,  and  I  am  satisfied 
that  neither  should  be  sustained.  Taking  the  evidence  for  all  it  tends 
to  prove,  and  standing  as  it  does  wholly  undisputed,  I  think  the  con- 
tract Ik  alleged  was  sufficiently  established  in  its  material  features,  and 
in  substantial  accord  with  the  terms  as  set  forth  in  the  bill.  Those 
terms  were  simple,  and,  to  a  common  certainty,  definite.  It  is  true  that 
the  precise  amount  that  had  been  expended  by  the  complainant  under 
the  original  contract  could  not  at  the  time  be  ascertained,  because  his 
vouchers  and  bills  were  all  in  San  Francisco,  at  a  long  distance  from 
the  mine  where  the  negotiations  were  had,  but  the  mere  ascertainment 
of  that  amount  in  no  way  rendered  the  contract  uncertain  or  indefinite. 
That  is  certain  in  law  which  can  be  made  certain,  and  the  ascertainment 
of  the  amount  expended  by  the  complainant  was  a  mere  question  of 
detail  to  be  determined  from  the  vouchers  and  other  means  by  which 
such  items  are  usually  established.  As  to  the  allowance  of  something 
to  complainant  for  his  time,  that  under  all  the  circumstances  must  be 
held  to  have  been  an  agreement  to  pay  him  the  reasonable  value  of 
such  time,  which  was  a  question  to  be  ascertained  by  any  proper  method,. 
and  was  likewise  entirely  susceptible  of  being  made  certain-  I  think, 
therefore,  that  the  evidence  sufficiently  shows  not  only  that  there  was 
a  contract  certain  in  its  terms,  but  that  that  contact  was  definitely  en- 
tered into ;  and  the  fact  that  there  was  a  purpose  in  the  mind  of  the 
parties  to  reduce  it  to  writing,  which,  through  the  failure  of  the  de- 
fendant, was  never  carried  out,  is  a  circumstance  which  does  not  neces- 
sarily affect  the  question  either  of  its  certainty  or  its  validity.    The  rule 
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I  think,  IS  correctly  stated  in  7  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  140, 
where  it  is  said : 

"Many  cases  occur  where  parties  negotftitlng  a  contract  contemplate  that  a 
formal  agreement  sball  be  drawn  up  and  signed.  Tbe  question  arises,  does 
such  a  contemporaneous  understanding  or  agreement  make  tbe  validity  of  tbe 
contract  depend  upon  its  being  actually  reduced  to  writing  and  signed?  The 
rule  may  be  stated  in  these  words:  Where  the  parties  make  tbe  reduction  of 
the  agreement  to  writing,  and  its  signature  by  them  a  condition  precedent  to 
its  completion,  it  will  not  be  a  contract  until  that  is  done,  and  this  is  true  al- 
though all  the  terms  of  the  contract  have  been  agreed  upon.  But  where  the 
parties  have  assented  to  all  the  terms  of  the  contract,  the  mere  reference  to  a 
future  contract  In  writing  will  not  negative  the  existence-  of  a  present  con- 
tract.'* 

The  evidence,  to  my  mind,  brings  the  contract  in  suit  clearly  within 
the  rule  stated  in  the  last  paragraph  of  the  quotation  just  made.  The 
record  discloses  nothing  from  which  it  can  be  said  that  the  carrying  out 
of  the  contract  was  in  the  mind  of  either  party  thereto  to  be  made  to 
depend  upon  its  being  reduced  to  writing.  That  was  more  in  the  nature 
of  a  mere  casual  or  tentative  purpose.  Nor  do  I  think  the  objection 
well  taken  that  the  contract  is  void  within  the  statute  of  frauds  because 
not  in  writing,  and  one  which  by  its  terms  was  not  to  be  performed 
within  a  year.  The  statute  of  frauds  has  no  application  to  a  contract 
which  has  been  fully  performed  or  executed  by  one  of  the  parties  there- 
to ;  and  here  the  evidence  shows  that  complainant  had  immediately  and 
before  the  parties  left  the  mine  fully  performed  the  contract  on  his 
part  by  turning  over  and  delivering  to  the  defendant  all  the  machinery, 
stock,  material,  and  tools  in  accordance  with  its  terpis.  As  to  the  sixth 
ground  of  the  motion,  that  it  appears  upon  the  face  of  the  bill  and  un- 
der the  evidence  that  the  contract  sued  on  is  based  upon  an  illegal  con- 
sideration, it  is  sufficient  to  say  that  I  am  unable  to  give  this  construc- 
tion either  to  the  pleading  or  to  the  evidence  entered  in  support  t|||reof. 
The  proposition  is  that,  complainant  being  under  a  contract  to  eauer 
and  Peterson  jointly  to  install  the  plant  under  the  original  contract,  the 
carrying  out  of  this  contract  coiild  not  be  waived  by  Bauer  alone ;  and 
that,  inasmuch  as  the  contract  sued  on  contemplated  the  abandonment 
of  the  entire  work  under  the  first,  it  was  in  effect  a  contract  between 
Wehner  and  Bauer  made  without  the  presence  or  consent  of  Peterson 
to  violate  their  obligation  to  the  latter,  which  was  a  fraud  upon  him 
under  the  law  and  tinctured  the  last-mentioned  contract  with  invalidity. 
But  whether  this  is  so  or  not  depends,  under  the  authorities,  upon  the 
circumstances  and  the  purpose  of  the  parties  in  entering  into  the  con- 
tract in  question.  There  is  evidence  from  which  the  court  is  justified 
in  inferring  not  only  that  Bauer  had  authority  to  represent  Peterson, 
but  that  both  he  and  complainant  acted  upon  that  assumption,  and  that 
the  contract  entered  into  between  them  was  believed  by  both  to  be  as 
much  in  the  interest  of  Peterson  as  of  themselves.  Bauer,  at  tlie  time 
of  the  execution  of  the  writing  of  1902,  held  the  general  power  of  at- 
torney of  Peterson,  ahd  signed  that  contract  in  his  behalf  as  his  attor- 
ney in  fact;  and  there  is  nothing  to  show  that  that  power  had  ever 
been  revoked,  or  that  Bauer  did  not  in  fact  at  the  time  of  making  the 
contract  in  suit  retain  full  authority  to  act  for  Peterson  in  the  premises. 
Under  such  circumstances,  and  in  the  absence  of  any  evidence  to  the 
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contrary,  the  court  is,  I  think,  quite  at  liberty  to  assume  that  Bauer's 
authority  still  existed,  and  that  there  was  no  purpose  in  the  mind  of 
either  the  plaintiff  or  the  defendant  to  in  any  wise  ignore  or  impair 
any  right  that  Peterson  had  in  the  premises.  The  principle  contended 
for  by  the  defendant  does  not  therefore  apply.  And  even  if  there  ex- 
isted at  that  time  no  express  authority  of  Bauer,  there  is  nothing  yet 
appearing  in  the  case  to  negative  the  idea  of  subsequent  ratification 
by  Peterson,  which  would  be  as  efficient  under  the  law  as  express  ante- 
cedent authority.  There  is  certainly  nothing  in  the  record  to  indicate 
any  objection  by  Peterson  to  the  action  taken  by  Bauer ;  and  in  this 
respect  I  think  the  case  is  fairly  within  the  principle  of  Bates  v.  Coro- 
nado  Beach  Co.,  109  Cal.  160,  41  Pac  855.  In  order  to  sustain  a  mo- 
tion of  this  kind  the  defendant  is  bound  to  make  a  case  so  free  from 
doubt  that  the  court  can  say  that  there  is  no  reasonable  ground  upon 
which  it  can  continue  to  entertain  the  case  or  put  the  defendant  to  his 
defense.  If  there  is  any  question  of  doubt  left,  the  court  is  bound  to 
leave  the  parties  to  their  proof  and  final  hearing.  Of  course,  it  is  un- 
derstood that  this  ruling  rests  solely  upon  the  case  as  made  by  the  bill 
and  the  evidence  in  behalf  of  the  complainant  alone.  It  may  well  be 
that  when  the  defendant's  evidence  goes  in  it  will  put  an  entirely  dif- 
ferent aspect  upon  the  case  in  several  essential  particulars.  I  will 
frankly  say  that  there  are  one  or  two  questions  involved  upon  which' 
my  mind  is  not  wholly  at  rest ;  but  the  objections  made  will  all  remain 
to  the  defendant  at  the  final  hearing,  and  may  then  be  renewed  in  the 
light  of  all  the  evidence  in  the  case,  and  thus  enable  the  court  to  have 
a  more  complete  and  satisfactory  understanding  of  the  several  ques- 
tions as  they  bear  upon  each  other,  and  determine  upon  the  whole  case 
the  rights  of  the  parties.  And,  of  course,  nothing  that  is  here  said  is  in 
any  way  conclusive  upon  the  rights  of  the  parties  as  they  may  appear 
in  the  light  of  all  the  evidence. 
The  motion  will  be  denied.  ^ 
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(District  Court,  M.  D.  Pennsylvania.    March  9,  190a) 

No.  1.022,  In  Bankruptcy. 

WoBDS  AND  Phrases— ••Wagic8"—"Eabning8." 

The  term  "wages,"  as  distinguished  from  salary,  Is  commonly  nnderstood 
to  apply  to  compensation  for  manual  labor,  skilled  or  unskilled,  paid  cf 
stated  times,  and  measured  by  the  day,  week,  month,  season,  or  piece,  bi?f- 
not  by  the  job.  The  term  does  not  Include  profits  on  the  services  of  oth- 
ers, and  It  18  not  so  broad  as  "earnings,"  which  comprehends  returns  froir 
skill  and  labor  In  whatever  way  acquired. 

[Ed.  Note.-— For  other  definitions,  see  Words  and  Phrases,  vol.  8,  dp 
73G9-7373,  7646,  7831;  vol.  3,  pp.  2302-2304.] 
Same— •  *  S  ALABY. " 

"Salary"  refers  to  a  superior  grade  of  services  and  Implies  a  position 
or  office,  and  suggests  something  higher,  larger,  and  more  permanent  than 
•♦wages." 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  7,  dd. 
6287-6291;    vol.  8,  pp.  7792,  7798.] 
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8.  Samb— ••HiBE." 

The  word  "hire"  Is  associated  with  the  act  of  employment  rather  than 
reward  for  services,  and  in  the  latter  connection  is  more  on  the  plane 
of  wages  than  of  salary,  though  In  a  sense  it  comprehends  both,  and  is 
also  applied  to  engaging  the  use  of  property.  One  "hires"  a  coachman, 
a  gardener,  or  a  cook,  or  a  carriage,  and  may  be  said  to  hire  a  superin- 
tendent, a  bookkeeper,  or  a  derk,  though  it  seems  better  In  such  instances 
to  say  engage  or  employ.  The  term  is  improperly  applied  to  the  secur- 
ing of  professional  services — e.  g.,  a  lawyer's  or  a  doctor's. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp. 
3309-5311;    vol.  8,  p.  7670.1 

4.  Bankruptcy— E?XEMPTiON  fbom  Iwvoluntaby  Proceedings— Wage- Eabneb 

— Music  Teacher  Not. 

A  music  teacher  giving  lessons  at  so  much  an  hour  is  not  comprehend- 
ed by  the  bankruptcy  act  provision  that  wage-earners  whose  compensa- 
tion does  not  exceed  $1,500  a  year  shall  not  be  subject  to  involuntary 
bankruptcy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p. 
7365. 

What  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon  Nat. 
Bank  v.  First  Nat.  Bank,  42  C.  a  A.  4.1 

5.  Bills  and  Notes— Alteration  of  Note— Release  or  Aooommodation  In- 

DORSER. 

Under  Act  Pa.  May  16,  1901,  S  124  (P.  L.  211),  providing  that  where  a 
negotiable  instrument  is  materially  altered  without  the  assent  of  all 
parties  liable  thereon  It  is  avoided,  etc.,  and  section  125  (P.  L.  211),  mak- 
ing any  alteration  which  changes  the  place  of  payment  a  material  altera- 
tlon,  where  bankrupt,  for  the  accommodation  of  his  brother,  indorsed 
blank  notes  which  specified  a  certain  bank  as  the  place  of  payment,  be 
could  not  thereafter  object, 'as  to  a  holder  in  due  course,  to  the  blanks 
having  been  filled  out  in  whatever  way  his  brother  chose,  and  he  must 
be  held  to  have  given  his  imqualified  consent  to  the  supplying  of  the  es- 
sential terms.  But  he  was  released  by  his  brother's  unauthorized  act  in 
striking  out  the  name  of  the  bank  where  the  notes  were  payable  and  in- 
serting another,  although  the  alteration  was  made  in  the  brother's  hand- 
writing, the  same  as  the  rest  of  the  written  parts.  The  provision  of  sec- 
tion 124  that  when  a  materially  altered  instirument  is  in  the  hands  of  a 
holder  in  due  course,  not  a  party  to  the  alteration,  he  may  enforce  pay- 
ment thereof  according  to  its  original  tenor  does  not  save  the  bankrupt's 
liability,  because,  under  the  express  terms  of  section  52  (P.  L.  202),  hav- 
ing notice  of  the  Infirmity  in  the  notes,  the  discounting  banks  cannot  claim 
to  be  holders  in  due  course. 

In  Bankruptcy.     On  certificate  of  referee. 

W.  S.  McLean  and  Lawrence  B.  Jones,  for  petitioning  creditors. 
George  H.  Troutman,  for  alleged  bankrupt. 

ARCHBALD,  District  Judge.  These  are  involuntary  proceed- 
ings, and  are  resisted  by  the  respondent  on  the  grounds:  (1)  That 
he  is  a  wage-earner;  and  (2)  that  the  petitioners  are  not  creditors. 
It  appears,  as  to  the  first,  that  the  respondent  is  a  music  teacher, 
giving  lessons  on  the  piano,  organ,  violin,  and  mandolin,  at  50  cents 
an  hour,  earning  from  $35  to  $40  a  month,  or  a  little  less  than  $500 
a  year,  some  pupils  coming  to  his  house  for  instruction,  and  others 
being  taught  at  their  own  homes.  This  constitutes  his  livelihood,  in 
addition  to  which,  however,  he  has  a  summer  cottage  at  Harvey's 
Lake,  which  he  rents  for  $175  a  season,  and  another  property  from 
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which  he  gets  $150,  besides  which  he  has  divided  up  certain  land  that 
he  Qwns,  and  is  selling  it  off  in  lots".  The  question  is  whether  under 
these  circumstances  he  is  a  wage-earner  within  the  meaning  of  the 
law,  so  as  not  to  be  subject  to  involuntary  bankruptcy. 

A  wage-earner  is  defined  by  the  bankruptcy  act  as  one  "who  works 
for  wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding 
one  thousand  .five  hundred  dollars  per  year."  By  this  it  is  evidently 
intended  to  relieve  from  adverse  proceedings  those  who,  not  being 
engaged  in  business  or  trade,  depend  for  a  living  upon  the  result  of 
individual  labor  or  effort,  without  the  aid  of  property  or  capital.  But 
not  all  of  this  class  are  exempt,  as  is  shown  by  the  limit  of  $1,500. 
And  the  work  done  must  be  such  as  is  compensated  by  wages,  salary, 
or  hire,  other  earnings  not  being  put  in  the  same  category.  These 
terms  mean  much  the  same  thing,  and  are  no  doubt  collectively  used 
in  order  to  cover  the  different  possible  kinds  of  employment  compre- 
hended within  the  general  idea.  Wages,  as  distinguished  from  sal- 
ary, are  commonly  understood  to  apply  to  the  compensation  for  man- 
ual labor,  skilled  or  unskilled,  paid  at  stated  times,  and  measured  by 
the  day,  week,  month,  or  season.  Commonwealth  v.  Butler,  99  P^. 
535 ;  Lang  v.  Simmons,  64  Wis.  525,  25  N.  W.  650 ;  Campfield  v.  Lang 
(C.  C.)  25  Fed.  128;  Henry  v.  Fisher,  2  Pa.  Dist.  R.  7;  Louisville, 
etc.,  R.  R.  V.  Barnes,  16  Ind.  App.  312,  44  N.  E.  1113;  Fidelity 
Ins.  Co.  V.  Shenandoah  Valley  R.  R.,  86  Va.  1,  9  S.  E.  759,  19  Am. 
St.  Rep.  858;  State  v.  Haun,  7  Kan.  App.  509,  54  Pac.  130.  And 
also  by  the  piece.  Pennsylvania  Coal  Co.  v.  Costello,  33  Pa.  241 ; 
Swift  Mfg.  Co.  V.  Henderson,  99  Ga.  136,  25  S.  E.  27 :  Ford  v.  St. 
Louis  R.  R.,  54  Iowa,  728,  7  N.  W.  126;  Seider's  Appeal,  46  Pa. 
57;  Adcock  v.  Smith,  97  Tenn.  373,  37  S.  W.  91,  56  Am.  St,  Rep.  810. 
But  not  by  the  job.  Heebner  v.  Chave,  5  Pa.  115;  Berkson  v.  Cox, 
73  Miss.  339,  18  South.  934,  55  Am.  St.  Rep.  539 ;  Morse  v.  Robert- 
son, 9  Hawaii,  195;  Henry  v.  Fisher,  2  Pa.  Dist.  R.  7.  Nor  includ- 
ing profits  on  the  services  of  other3.  Smith  v.  Brooke,  49  Pa.  147; 
Sleeman  v.  Barrett,  2  H.  &  C.  934;  Riley  v.  Warden,  2  Exch.  59. 
Neither  is  it  so  broad  a  term  as  "earnings,"  which  comprehend  the 
returns  from  skill  and  labor  in  whatever  way  acquired.-  People  v. 
Remington,  45  Hun  (N.  Y.)  338;  Matter  of  Stryker,  73  Hun,  327, 
26  N.  Y.  Supp.  209 :  Id.,  158  N.  Y.  526,  53  N.  E.  525,  70  Am.  St. 
Rep.  489 ;  Jenks  v.  Dver,  102  Mass.  236 ;  Nuding  v.  Urich,  169  Pa. 
289,  32  Atl.  409 ;  Goodhart  v.  Pennsylvania  R.  R.,  177  Pa.  1,  35  Atl. 
191,  55  Am.  St.  Rep.  705 ;  Hoyt  v.  White,  46  N.  H.  45.  Indeed  the  act 
itself  in  exempting  wage-earners  recognizes  that  there  are  other  kinds. 
Salary,  on  the  other  hand,  has  reference  to  a  superior  grade  of  services. 
Hartman  v.  Nitzel,  8  Pa.  Super.  Ct  22.  And  implies  a  position  or  of- 
fice. Bell  V.  Indian  Live  Stock  Co.  (Tex.)  11  S.  W.  346.  By  contrast, 
therefore,  "wages"  indicate  inconsiderable  pay  for  a  lower  and  less 
responsible  character  of  employment.  South  Alabama  R.  R.  v.  Falk- 
ner,  49  Ala.  116 ;  Gordon  v.  Jennings,  9  Q.  B.  Div.  46.  Where  sal- 
ary is  suggestive  of  something  higher,  larger,  and  more  permanent. 
Meyers  v.  N.  Y.,  09  Hun,  29,  23  N.  Y.  Supp.  484;  White  v.  Koehler, 
70  N.  J.  Law,  626,  57  Atl.  124;    State  v.  Duncan,  1  Tenn.  Ch.  App. 
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334;  Palmer  v.  Marquette  Rolling  Mill,  32  Mich.  274.  The  word 
"hire"  is  rather  associated  with  the  act  of  employment  than  the  re- 
ward for  services  done;  and  in  the  latter  connection  is  more  on  the 
plane  of  wages  than  of  salary,  although  in  a  sense  it  comprehends 
both;  and  is  also  applied  to  engaging  the  use  of  property.  We  hire 
a  coachman,  a  gardener,  or  a  cook ;  or  a  carriage  to  take  a  ride.  And 
may  also  be  said  to  hire  a  superintendent,  a  bookkeeper,  or  a  clerk, 
although  it  would  seem  more  correct,  in  the  latter  instances,  to  say 
engage  or  employ.  In  some  communities,  a  farm  hand  is  called  a 
hireling,  without  intending  any  reflection,  although  in  general  speech 
the  term  is  one  of  reproach.  As  further  defining  its  use,  a  laborer, 
according  to  Sacred  Writ,  is  said  to  be  worthy  of  his  hire.  And  com- 
ing up  from  the  people,  as  the  word  thus  does,  it  is  sometimes  ap- 
plied, out  of  place,  to  the  securing  of  professional  services,  as  where 
one  is  said  to  hire  a  lawyer,  a  doctor,  or  a  person  of  that  class. 

The  cases  directly  decided  under  the  bankruptcy  act  confirm  these 
views.  Thus,  it  is  held  that  a  person  doing  hauling  with  his  team 
by  the  day — which  affords  a  good  example  of  what  may  in  strictness 
be  termed  a  hiring — is  a  wage-earner.  In  re  Yoder  (D.  C.)  11  Am. 
Bankr.  Rep.  445,  127  Fed.  894.  Although  it  is  said  that,  in  allowing 
the  priority  given  to  wages  by  the  act,  the  amount  due  for  the  use 
of  the  team  must  be  distinguished  from  that  for  the  services  of  the 
person  himself.  In  re  Winton  Lumber  Co.,  17  Am.  Bankr.  Rep.  117. 
So  money  due  for  piece  work,  paid  weekly,  is  held  to  be  wages.  In 
r^  Gurewitz,  10  Am.  Bankr.  Rep.  350,  121  Fed.  982,  68  C.  C,  A.  320. 
And  a  bookkeeper,  in  the  employ  of  others,  receiving  a  salary  of  ^65 
or  $70  a  month,  is  a  wage-earner  within  the  meaning  of  the  law.  In 
re  Pilger  (D.  C.)  9  Am.  Bankr.  Rep.  244,  118  Fed.  206.  And  so,  as 
we  may  assume — applying  the  same  principle — ^would  be  the  choris- 
ter of  a  church,  paid  a  specified  yearly  sum  for  his  services.  Catlin 
v.  Ensign,  29  Pa.  264.  Or  a  traveling  salesman  receiving  a  percent- 
age commission  on  the  amount  of  his  sales.  Hamberger  v.  Marcus, 
157  Pa.  133,  27  Atl.  681,  37  Am.  St.  Rep.  719.  But  not  a  factor  or 
broker,  engaged  in  the  business  of  selling,  goods  on  commission. 
Id.  Nor  ^  millowner,  who  saws  lumber  for  others  at  so  much  a 
thousand.  Campfield  v.  Lang  (C.  C.)  25  Fed.  128.  Nor  one  who 
builds  a  house  or  other  structure,  by  contract,  even  though  he  does 
a  part  of  the  work  himself.  Berkson  v.  Cox,  73  Miss.  339,  18  South. 
934,  65  Am.  St.  Rep.  539 ;  Henry  v.  Fisher,  2  Pa.  Dist.  R.  7 ;  Morse 
v.  Robertson,  9  Hawaii,  195.  Nor  one  who  tows  a  canal  boat.  Ry- 
an V.  Hook,  34  Hun,  191.  Or  threshes  out  grain  by  the  job.  Johns- 
ton V.  Barrills,  27  Or.  251,  41  Pac.  656,  50  Am.  St.  Rep!  717.  Nor 
are  the  fees  of  lawyers,  physicians,  and  the  like  to  be  classed  as 
wages.  Vane  v.  Newcombe,  132  U.  S.  220,  10  Sup.  Ct.  60,  33  L.  Ed. 
310;  People  y.  Myers  (Sup.)  11  N.  Y.  Supp.  217.  Nor. the  debts  due 
to  a  blacksmith  from  his  customers  for  his  services.  Tatum  v.  Zach- 
ry,  86  Ga.  673, 12  S.  E.  940.  Nor  is  a  school  teacher  a  laborer  or  serv- 
ant ;  however,  we  may  speak  of  one,  at  times,  as  being  hired.  School 
District  v.  Gautier,  13  Okl.  194,  73  P?r.  954. 

From  these  considerations,  as  it  seems  to  me,  but  one  conclusion  can 
be  drawn.    A  person,  like  the  respondent,  giving  music  lessons  at  so 
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much  an  hour,  is  not  a  wage-earner  within  the  meaning  of  the  act. 
Teaching  is  a  profession,  denoting  a  nicer  relation  and  involving  a  finer 
character  of  work,  and  entitled,  like  that  of  the  lawyer,  doctor,  the  en- 
gineer, the  architect,  or  the  minister,  to  be  regarded  as  upon  a  high- 
er plane.  His  work  is  imntal,  not  physical.  He  labors  with  his  head, 
not  his  'hands.  And  wHue  that  may  not  be  distinctly  conclusive,  it 
has  its  weight.  He  is  the  tutor,  or  instructor,  of  his  pupil,  not  his  ' 
servant;  his,  of  the  two,  being  the  master  mind.  This  is  not  to  say 
that  one  who  works  for  a  salary,  like  the  teachers  in  our  public  schools, 
may  not  be  wage-earners,  within  the  meaning  of  the  bankruptcy  law. 
The  fact  of  being  under  a  salary  makes  a  difference,  and  brings  the 
case  squarely  within  the  act,  although  it  may  be  noticed  in  passing  that, 
in  the  school  laws  of  the  state,  teachers  are  said  to  be.  appointed,  not 
employed  or  hired.  But  the  compensation  received  by  the  respondent, 
in  the  present  instance,  is  certainly  not  a  salary.  Neither  is  it  wages. 
And  notwithstanding  the  misuse  of  the  term,  alluded  to  above,  neither 
can  he  be  said  to  work  for  hire.  He  is  simply  paid  a  stipulated  sum 
or  stipend  in  return  for  the  instruction  which  he  gives,  which  he  holds 
himself  out  as  competent  to  impart,  being  engaged  so  to  do  by  his  pu- 
pils or  their  parents,  but  not  hired,  any  more  than  the  lawyer,  doctor, 
or  others  in  professional  life.  The  returns  from  his  teachings  may 
be  earnings,  which  as  we  have  seen  is  a  comprehensive  term,  but  not 
wage-earnings,  and  so  not  effective  to  exempt  him  from  liability  here. 
The  case  turns,  therefore,  on  whether  the  petitioners  are  creditors,  as 
to  which  it  appears  that  their  claims  are  based  on  certain  promissory 
notes,  indorsed  by  the  respondent,  J.  B.  Barnum,  for  the  accommoda- 
tion of  his  brother,  B.  F.  Barnum,  tfie  maker,  for  whom  they  were  dis- 
counted by  the  petitioners,  who  are  Wilkes-Barre  banks.  The  gen- 
uineness of  the  respondent's  indorsement  is  not  contested,  but  he  claims 
to  be  released,  because,  after  it  was  affixed,  the  notes  were  materially 
altered'  without  his  authority,  by  changing  the  name  of  the  bank  where 
they  were  originally  made  payable.  These  notes  were  the  last  of  a 
series  of  discounts  at  each  of  the  banks  involved,  the  course  pursued 
by  the  respondent  and  his  brother  with  regard  to  them  being  that  ev- 
ery so  often,  as  those  which  he  had  previously  indorsed  were  suppos- 
ed to  be  coming  due,  but  without  any  real  regard  to  that,  he  would  in- 
dorse a  number  of  others  in  blank  which  his  brother  would  subse- 
quently fill  out  and  execute  as  he  happened  to  need  them.  In  each  in- 
stance printed  or  engraved  forms  of  notes  were  used,  in  terms  made 
payable  at  the  Second  National  Bank  of  Wilkes-Barre,  as  follows : 

$ Wilkes-Barre,  Pa., 190 

after  date  promise  to  pay 


to  the  order  of 


at  the  Second  National  Bank  of  Wilkes-Barre,  Pa. 

Value  received  without  defalcation. 
No. Due * 


/lOO  Dollars 


Taking  the  notes  in  that  shape,  his  brother,  as  he  had  occasion  to 
raise  money  upon  them,  would  insert  in  each  the  date  and  amount,  and 
the  time  within  which  it  was  to  become  payable;  and,  when  it  was  to 
be  discounted  elsewhere  than  at  the  Second  National  Bank  of  Wilkes- 
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Barre,  he  would  erase  the  name  of  that  bank,  and  interline  that  of  the 
one  which  was  to  do  the  discounting.  This  change  having  been  made 
without  the  knowledge  or  consent  of  the  respondent,  he  claims  to  be 
discharged  thereby. 

There  is  no  question  that  a  change  in  the  p^jce  where  a  note  is  made 
payable  is  a  material  alteration  which  relea^s  an  indorser,  unless  it 
•  is  done  with  his  assent.  Act  Pa.  May  16, 1901,  §§  124,  125  (P.  L.  211). 
But  it  is  sought  to  distinguish  the  present  case,  for  the  reason  that,  at 
the  time  the  notes  were  indorsed  by  the  respondent,  they  had  not  been 
executed  by  his  brother,  and,  except  in  the  merest  outline,  had  been 
given  no  definite  character  or  form.  And  that,  having  been  in- 
dorsed and  intrusted  by  the  respondent  to  his  brother  in  that  shape, 
he  committed  himself  to  whatever  was  subsequently  done  with  them, 
including  such  a  change  in  the  place  of  payment  as  appears.  It  is  no 
doubt  true  that,  to  the  extent  that  blanks  were  in  fact  left,  the  respond-^ 
ent  could  not  now  object,  as  against  a  holder  in  due  course,  to  their* 
being  filled  out  in  whatever  way  his  brother  chose.  He  could  have 
made  them  payable  in  six  months,  instead  of  three,  or  to  read  for 
$10,000  each,  as  readily  as  $1,000.  Nor,  for  that  matter,  does  the  re- 
spondent seems  to  have  balked  at  amounts,  having  been  shown  to  have 
indorsed  12  or  15  notes  for  his  brother  in  a  batch.  To  the  supply- 
ing of  the  essential  terms  of  what  was  so  left  incomplete,  he  must  be 
held  to  have  given  his  unqualified  assent.  2  Cyc.  169,  162;  2  Am.  & 
Eng.  Encycl.  Law,  253;  Simpson  v.  Bovard,  74  Pa.  351;  Howie  v. 
Lewis,  14  Pa.  Super.  Ct.  232,  But  the  implied  authority  to  fill  in 
blanks  goes  no  further,  in  any  case,  than  the  insertion  of  that  which 
is  necessary  to  make  the  obligation  speak  according  to  its  intended  pur- 
pose and  use.  2  Cyc.  161.  And  there  are  erasures  and  interlineations 
here.  Did,  then,  the  respondent  also  impliedly  assent  to  this,  by  in- 
dorsing the  notes  in  the  condition  in  which  they  were  at  the  time?  Or 
can  the  mere  skeleton  of  a  note,  which  is  in  fact  no  note  at  all  until 
it  is  filled  out  and  signed,  be  said  to  have  been  altered  in  a  material 
part,  so  as  to  discharge  an  indorsement,  made  when  it  is  in  that  shape, 
by  a  change  in  certain  of  its  printed  terms? 

The  question  is  one  of  authority,  as  well  as  of  the  alteration  of  writ- 
ten instruments,  with  regard  to  which  it  is  to  be  observed  that,  as  is 
obvious,  if  by  direct  understanding  with  the  respondent,  his  brother 
was  at  liberty  to  fix  the  place  of  payment,  the  changes  which  now  ap- 
pear could  not  be  asserted  by  him  in  avoidance  of  his  indorsement. 
It  has  also  been  held  that,  where  a  note  is  delivered  with  the  date  in 
blank,  the  implied  authority  to  fill  in  the  date  which  is  so  given  (Bech- 
tel's  Estate,  133  Pa.  367,  19  Atl.  412)  carries  with  it  the  authority  to 
erase  a  date  which  has  been  written  in  and  insert  another  in  its  place. 
Michigan  Bank  v.  Eldred,  9  Wall.  (U.  S.)  544,  19  L.  Ed.  763 ;  Hepler 
V,  Mt.  Carmel  Savings  Bank,  97  Pa.  421,  39  Am.  Rep.  813.  So,  also, 
where  a  note  has  been  indorsed  in  which  the  place  of  payment  is  left 
blank,  but  the  printed  form  of  note  used  contains  the  word  "at,"  irp- 
porting  that  some  place  of  payment  was  intended  to  be  named,  authori- 
ty to  add  such  place  is  thereby  implied,  and  it  does  not  avoid  the  in- 
strument to  do  so.  Wessell  v.  Glenn,  108  Pa.  104 ;  Redlich  v.  Doll, 
64  N.  Y.  234,  13  Am.  Rep.  573;    Marshall  v,  Drescher,  68  Ind.  3^9. 
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But,  on  the  other  hand,  the  mere  omission  of  a  place  of  payment,  there 
being  nothing  in  the  frame  of  the  instrument  to  indicate  that  the  one 
which  was  subsequently  inserted  was  intended,  is  not  enough  of  itself 
to  raise  an  inference  of  authority  to  do  so,  such  a  clause  not  being  nec- 
essary to  the  completeness  of  the  instrument.  McCoy  v.  Lockwood, 
71  Ind.  319 ;  Crotty  v.  Hodges,  4  Man.  &  G.  561 ;  Toomer  v.  Rut- 
land, 57  Ala.  379,  29  Am.  Rep.  722 ;  Bruce  v.  Wescott,  3  Barb.  (N.  Y.) 
374;  McGrath  v.  Clark,  66  N.  Y.  34,  15  Am.  Rep.  372.  Much  less 
does  the  implied  authority  to  fill  in  blanks  carry  with  it  the  right  to 
erase  what  is  written  or  printed  and  insert  something  else.  Angle  v. 
Northwestern  Mutual  Life  Ins.  Co.,  92  U.  S.  330,  23  L.  Ed.  656; 
Mahaiwe  Bank  v.  Douglass,  31  Conn.  170,  180;  Adair  v.  England, 
58  Iowa,  314,  12  N.  W.  277.  In  the  present  instance,  according  to 
the  printed  form  used,  the  respondent  committed  himself  to  an  in- 
dorsement of  notes  made  payable  at  a  specific  place,  which  he  may 
have  thought,  as  he  now  asserts,  was  a  certain  measure  of  protection 
as  to  the  amounts  for  which  he  would  be  obligated,  and  which  might 
possibly  have  proved  something  of  a  check  on  the  ability  of  his  broth- 
er to  negotiate  them,  by  reason  of  their  being  presented  at  the  one  place 
for  payment,  one  after  the  other  in  increasing  numbers.  But  whether 
correct  in  that  idea  or  not,  he  could  not  be  bound  otherwise  than  in 
the  way  to  which  he  had  given  his  express  or  implied  assent,  and  hav- 
ing, indorsed  notes  payable  in  terms  at  the  Second  National  Bank  of 
Wiikes-Barre,  he  cannot  be  held  liable  for  those  made  payable!  by  era- 
sures and  interlineations  anywhere  else.  It  is  no  answer  to  say  that  the 
changes  were  in  the  handwriting  of  the  maker,  the  same  as  the  rest 
of  the  written  parts,  dispelling  suspicion,  and  doing  away  thereby 
with  the  necessity  for  inquiry.  They  were  changes  of  the  original 
terms  nonetheless,  in  plain  sight,  on  the  face  of  the  notes,  in  a  ma- 
terial provision,  and  could  not  therefore  be  passed  by  without  mani- 
fest risk.  Having  been  made  without  authority,  as  it  now  turns  out, 
the  respondent  is  released,  and  the  petitioners  have  thus  no  provable 
claims.  Nor  is  this  saved  by  the  provision  of  the  negotiable  instru- 
ments act,  by  which,  "when  an  instrument  has  been  materially  alter- 
ed, and  is  in  the  hands  of  a  holder  in  due  course,  not  a  party  to  the 
alteration,  he  may  enforce  payment  thereof  according  to  its  original 
tenor."  Act  May  16,  1901,  §  124  (P.  L.  211).  This  only  operates, 
as  it  will  be  noted,  in  favor  of  a  holder  in  due  course,  which  the  peti- 
tioners, having  notice  of  the  infirmity  in  these  notes,  cannot  claim  to 
be.    Id.  §  52  (P.  L.  202). 

The  proceedings  are  dismissed,  with  costs. 


Ex  parte  LOUNG  JUNE  alias  LEONG  JUN. 
(District  Court,  N.  D.  New  York.     March  14,  190a) 

1.  JuDGinEinv-RE8  A DJiTDiOATA— Adjudication  on  MBRrrs— Neobssitt  rOB. 

A  jadgment,  to  be  res  adjudicata,  must  be  on  the  merits. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  S  1009.] 

2.  AiiiKNft— Chinese— Right  to  Entbb— Burden  of  Proof. 

Wbere  the  United  States  denied  a  Chinese  person's  right  to  enter,  the 
burden  was  on  him,  to  prove  such  right,  to  show  that  he  was  born  in  the 
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United  States;  there  being  no  claim  bis  alleged  rigbt  rested  on  any  other 
basis. 

[Ed.  Note.— Citizenship  of  the  Chinese,  see  notes  to  Gee  Fook  Sing  v. 
United  States',  1  C.  C.  A.  212;  Lee  Sing  Far  v.  United  States.  85  C.  0. 
A.  332.] 

3.  Same— Proceeding  fob  Deportation. 

Where  the  United  States  seelss  to  deport  a  Chinese  person  found  there- 
in, the  burden  is  on  it  to  show  that  he  is  not  a  citizen  and  not  of  the 
exempt  class;  but  the  burden  is  met  by  showing  that  he  is  a  Chinese 
person  and  not  of  the  exempt  class,  and  the  rebuttable  presumption  then 
arises  that  he  was  not  bom  in  the  United  States  and  is  not  entitled  to  re- 
main. 

4.  Sami!>— Evidence— Admissibility. 

Where  a  Chinese  person,  in  applying  to  an  inspector  for  admission  to 
the  United  States,  relied  on  a  commissioner's  judgment  discharging  him 
on  a  former  charge  of  having  been  unlawfully  In  the  United  States  as 
conclusively  showing  his  right  to  be  therein,  if  evidence  of  annotations 
on  the  evidence  taken  by  the  commissioner  tending  to  show  that  such  per- 
son was  discharged  because  of  sickness  was  competent  at  all,  it  should 
have  been  given  in  his  presence  and  that  of  his  counsel  before  the  in- 
spector, since  he  had  the  right  to  controvert  it 

5.  Judgment— Conclusivsness—Chinesb    iMMiaBATiON— Bffeot   or   Commis- 

sioner's Judgment. 

A  United  States  commissioner's  Judgment,  made  in  1903,  on  a  hearing 
of  a  charge  that  a  Chinese  person  was  unlawfully  in  the  United  States, 
that  upon  a  full  hearing  upon. such  charge  such  person  was  discharged 
on  consent  of  the  assistant  United  States  attorney  (a  statement  in  the 
judgment  that  the  commissioner  found  and  adjudged  that  such  person 
was  not  guilty  and  that  he  had  a  lawful  right  to  remain  in  the  United 
States  being  stricken  out  before  the  Judgment  was  signed),  is  not  on  its 
face  an  adjudication  that  such  person  was  born  in  the  United  States,  and 
was  therefore  a  citizen  thereof  and  entitled  to  enter  in  1907,  since,  as 
far  as  it  appears,  the  judgment  may  have  been  based  on  the  ground 
that  he  was  "then"  a  member  of  the  class  exempt  from  deportation, 
and  since  the  recital  that  he  was  discharged  by  consent  Implies  that 
he  was  not  discharged  on  a  determination  on  the  merits.  The  judgment 
was  equivalent  to  a  nonsuit,  or  to  a  dismissal  by  consent 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  S  1009.) 

Habeas  Corpus.  This  is  a  petition  by  Loung  June,  a  Chinese  per- 
son, for  such  writ.  His  claim  is  that  in  1903  he  was  arrested  for  de- 
portation, had  a  hearing,  gave  evidence,  and  was  thereupon  discharg- 
ed by  the  commissioner,  and  that  such  judgment  of  discharge  is  res 
ad  judicata. 

R.  M.  Moore,  for  petitioner. 

Geo.  B.  Curtiss,  H.  E.  Owen,  Asst.  U.  S.  Atty.,  and  A.  W.  Cooley, 
Asst.  Atty.  Gen.,  for  the  United  States. 

RAY,  District  Judge.  From  the  petition  and  return  the  following 
facts  appear: 

(1)  Loung  June,  the  petitioner,  is  a  Chinese  person,  and  on  the  11th 
day  of  August,  1903,  he  applied  for  admission  into  the  United  States 
at  the  detention  station  at  JMalone,  N.  Y.,  where  he  was  detained,  and 
thereafter  he  was  discharged  from  such  station  on  a  writ  of  habeas 
corpus,  but  not  on  the  merits,  and  it  was  without  prejudice  to  further 
proceeedings. 
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(2)  Thereafter  he  was  arrested  and  detained  in  the  detention  house 
on  the  charge  that  he  had  unlawfully  entered  the  United  States  and 
was  then  unlawfully  within  the  United  States.  Upon  such  charge  he 
was  taken  before  Benjamin  L.  Wells,  at  Malone,  N.  Y.,  in  the  district 
where  arrested,  and  on  the  16th  day  of  December,  1903,  the  testimony 
of  one  Fay  Fong  was  put  in  evidence  and  submitted  to  the  said  com- 
missioner as  evidence  and  proof  of  the  right  of  said  Loung  June  to 
enter  and  remain  in  the  United  States.  Thereafter,  and  on  lie  17th 
day  of  December,  1903,  the  said  Benjamin  L.  Wells,  as  United  States 
commissioner,  and  before  whom  the  said  proceeding  was  pending,  dis- 
charged the  said  Loung  June  from  custody,  and  then  and  there  made 
and  issued  to  him  a  judgment  of  discharge  in  the  words  and  figures 
following,  viz. : 

United  States  CJommlssioneT's  Court,  Northern  District  of  New  York. 
United  States  of  America  v.  Loung  June,  alias  Leong  Jnn.  (116.) 

Before  me,  Benj.  L.  Wells,  a  commlBsioner  of  tbe  District  Court  of  the 
United  States  within  and  for  said  district,  complaint  was  presented  by  F. 
W.  Berkshire,  of  N.  Y.,  N.  Y.,  a  Chinese  inspector  for  said  district,  charging 
in  substance  that  on  or  about  the  11th  day  of  August,  1903,  at  Burke,  N.  Y., 
In  said  district,  one  Loung  June,  in  violation  of  the  Chinese  exclusion  acts, 
statutes  of  the  United  States,  did  unlawfully  come  into  and  was  found  to  be 
not  lawfully  in  the  United  States,  he  being  a  Chinese  person  and  laborer 
and  not  a  diplomat  or  other  oflScer  of  the  Chinese  or  any  other  government, 
and  without  producing  the  certificate  required  of  Chinese  persons  seeking  to 
enter  the  United  States;  and  on  the  4th  day  of  December,  1903,  said  defend- 
ant was  brought  before  me,  the  said  commissioner,  and  the  proceedings 
adjourned  from  time  to  time,  and  upon  a  full  hearing  upon  said  charge  Hon. 
H.  E.  Owen,  the  assistant  district  attorney  of  the  United  States  of  America, 
being  present,  Hon.  R.  M.  Moore,  appearing  for  defendant. 

I  now  horoby  find  and  adjudge  thnt  the  said  defaadant  was  not  guilty  of 
said  obftrgoi  and  that  bo  bad  a  lawfal  right  to  bo  and  rftmain  within  tbo 

And  I  hereby  order  and  direct  that  said  defendant  be  and  he  is  hereby 
discharged;  on  consent  of  Assistant  U.  S.  Attorney  H.  B.  Owen. 

I  also  certify  that  the  photograph  hereto  annexed  is  a  true  likeness  of 
said  defendant. 

Given  under  my  hand  and  seal  at  Malone,  in  the  Northern  district  of  New 
York,  this  17th  day  of  December,  1903. 

[Seal.]  [Signed]    BenJ.  L.  WeHs, 

United  States  Commissiwier,  Northern  District  of  New  York. 
[Photograph.] 

The  words  erased  by  a  line,  finding  and  adjudging  that  he  was  not 
guilty  and  that  he  had  a  right  to  be  and  remain  in  the  United  States, 
were  erased  before  the  judgment  was  signed. 

(3)  Thereafter,  and  on  the  18th  day  of  November,  1907,  the  said 
Loung  June  presented  himself  in  person  at  the  detention  house  at  Ma- 
lone, N.  Y,f  and  made  application  to  enter  the  United  States.  He  was 
given  an  opportunity  by  H.  R.  Sisson,  the  immigration  officer  in 
charge,  to  make  such  voluntary  statements  as  he  might  desire  to  make 
relative  to  his  right  to  be  admitted  and  to  produce  witnesses.  A  full 
and  fair  hearing  was  offered  and  given.  Said  Loung  June  then  and 
there  produced  and  presented  as  evidence  of  such  right  the  said  judg- 
ment of  discharge  duly  signed  by  said  commissioner.  He  also  pro- 
duced witnesses,  who  were  duly  sworn  and  gave  testimony  as  to 
his  right  to  enter  the  United  States.    It  was  claimed  that  such  judg- 
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ment  was  res  adjudicata  of  his  right  to  enter,  to  be  and  remain  in, 
the  United  States,  and  that  claim  has  been  made  at  all  times  since,  and 
is  the  main  basis  of  the  application  for  this  writ. 

(4)  The  said  inspector  denied  the  said  Loung  June  admission,  and 
he  thereupon  duly  appealed  from  such  holding  to  the  Department  of 
Commerce  and  Labor,  where  that  decision  was  affirmed  and  the  ap- 
peal dismissed. 

(6)  Said  inspector  holds  and  has  held  the  petitioner  in  said  deten- 
tion house  at  Malone,  N.  Y.,  for  convenience,  it  being  regularly  desig- 
nated by  the  proper  authorities  of  the  United  States,  and  for  the  pur- 
pose of  returning  him  to  China,  whence  he  came,  at  the  first  oppor- 
tunity, and  for  no  other  purpose.  This  is  the  unlawful  imprisonment 
and  detention  complained  of. 

The  evidence  produced,,  aside  from  such  judgment,  the  force  and 
effect  of  which  is  to  be  considered  later,  is  not  sufficient  to  require  a 
judgment  that  the  petitioner  has  the  right  to  enter  the  United  States. 
It  is  not  contended  that  it  is  sufficient.  In  behalf  of  the  petitioner,  how- 
ever, it  is  contended  that  such  judgment  of  the  United  States  com- 
missioner, made  and  signed  after  a  full  hearing,  after  the  taking  and 
submission  of  evidence  in  behalf  of  said  Loung  June,  although  on 
consent  of  the  assistant  United  States  attorney,  is  res  adjudicata  of  his 
right  to  be  in  the  United  States,  and  consequently  of  his  right  to  go 
and  come  and  enter. 

On  the  argument  much  was  said  to  the  effect  that  such  judgment 
was  made  on  consent  of  the  United  States  because  of  sickness,  and 
that  is  stated  in  communications  sent  the  Department  of  Commerce 
and  Labor.  Whose  sickness  and  what  sickness  is  not  stated.  But 
there  is  nothing  in  the  evidence  before  me,  or  in  the  return,  or  in  the 
judgment  itself,  to  show  why  he  was  discharged,  or  why  the  assistant 
United  States  attorney  consented  to  such  discharge.  There  is  no  men- 
tion of  sickness  in  any  paper,  or  any  part  of  the  record,  except  the 
letter  referred  to.  .  It  does  not  affirmatively  appear  that  he  was  dis- 
charged for  the  reason  the  evidence  established  his  right  to  be  in  the 
United  States,  unless  the  mere  fact  that  he  was  discharged  by  the  com- 
missioner establishes  that  as  a  fact.  Is  that  the  legal  presumption 
from  the  face  of  the  judgment?  This  is  not  the  case  of  a  certificate 
issued  by  the  commissioner,  stating  what  he  has  done  at  some  former 
time  or  on  some  prior  occasion.  It  is  a  judgment  the  commissioner 
was  authorized  to  pronounce.  It  was  his  duty  to  make  some  record 
of  his  action.  The  judgment  itself  is  in  evidence.  Hence  the  deci- 
sion of  this  court  in  United  States  v.  Lew  Poy  Dew  (D.  C.)  119  Fed. 
786,  is  not  in  point. 

It  is  settled  law  that  a  judgment,  to  be  res  adjudicata,  must  be  on 
the  merits.  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  352,  24  L.  Ed. 
195 ;  Hughes  v.  United  States,  4  Wall.  (U.  S.)  232-237,  18  L.  Ed. 
303 ;  Gould  v.  E.,  etc.,  R.  R.  Co.,  91  U.  S.  532,  633,  534,  23  L.  Ed. 
416;  U.  S.  V.  C.  B.  W.  R.  Co.  (C.  C.)  110  Fed.  864;  Russell  v.  Place, 
94  U.  S.  606,  24  L.  Ed.  214;  Clark  v.  Bernhard  M.  Co.  (C.  C.)  82 
Fed.  339;  Shaw  v.  Broadbent,  129  N.  Y.  114-123,  29  N.  E.  238; 
Ward  V.  Boyce,  152  N.  Y.  191,  201,  46  N.  E.  180,  36  L.  R.  A.  549 ; 
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Foye  V.  Patch,  132  Mass,  106-110.  The  rule  is  well  stated  in  Hughes 
V.  United  States,  4  Wall.,  at  page  237,  18  L.  Ed.  303,  where  it  is  said : 
"In  order  that  a  Judgment  may  constitute  a  bar  to  another  suit,  It  must 
be  rendered  In  a  proceeding  between  the  same  parties  or  their  privies,  and 
the  point  of  controversy  must  be  the  same  In  both  cases,  and  must  be  deter- 
mined on  its  merits." 

But  what  is  the  presumption  where  the  judgment  recites  and  deter- 
mines, as  this  one  does,  that  complaint  was  presented  "charging  in 
substance  that  on  or  about  the  11th  day  of  August,  1903,  at  Burke, 
N.  Y.,  in  said  district,  one  Loung  June,  in  violation  of  the  Chinese 
exclusion  acts,  statutes  of  the  United  States,  did  unlawfully  come 
into  and  was  found  to  be  not  lawfully  in  the  United  States,  he  being 
a  Chinese  person  and  laborer  and  not,"  etc.,  "and  on  the  4th  day  of 
December,  1903,  said  defendant  was  brought  before  me,  the  said  com- 
missioner, and  the  proceedings  adjourned  from  time  to  time,  and  upon 
a  full  hearing  upon  said  charge,  Hon.  H.  E.  Owen,  the  assistant  dis- 
trict attorney  of  the  United  States  of  America  being  present,  Hon. 
R.  M.  Moore  appearing  for  defendant,  and  I  hereby  order  and  direct 
that  said  defendant  be  and  he  is  hereby  discharged,  on  consent  of  As- 
sistant U.  S.  Attorney  H.  E.  Owen"?  In  short  he  was  discharged 
on  consent  after  a  full  hearing  on  the  charge  made  against  him.  On 
the  face  of  the  judgment  it  does  not  necessarily  purport  to  be  made 
on  the  merits;  but  it  does  purport  to  be  made  after  a  full  hearing 
and  on  the  consent  of  the  one  making  and  prosecuting  the  charge. 
The  judgment  contains  no  provision  that  defendant  is  discharged  with- 
out prejudice.  Does  it  show  on  its  face  that  the  merits  were  not  pass- 
ed upon?  It  would  have  been  easy  for  the  government  to  show,  if 
such  was  the  fact,  that  the  judgment  was  not  pronounced  on  the  merits. 

Stress  is  laid  on  the  fact  that  this  judgment  does  not  contain  an 
affirmative  finding  or  adjudication  that  the  defendant  was  not  guilty 
of  the  charge  laid  and  that  he  had  a  lawful  right  to  be  and  remain  m 
the  United  States.  In  these  proceedings,  under  the  provisions  of  the 
act,  mere  accusation  is  sufficient  to  warrant  deportation  when  it  ap- 
pears that  the  defendant  is  a  Chinese  person  and  that  he  does  not 
belong  to  the  exempt  class.  When  these  facts  appear  the  burden  is 
thrown  on  the  defendant  to  show  his  right  to  enter,  or  to  remain  if 
already  here.  Hence,  it  is  claimed,  the  necessity  for  an  affirmative 
finding  that  he  is  not  guilty  and  is  entitled  to  enter,  or  remain,  as  the 
case  may  be.  But  if  evidence  of  a  right  to  enter  is  given,  and  he  is 
already  in  the  United  States,  as  this  defendant  was,  and  he  is  dis- 
charged what  is  the  natural  and  the  necessary  inference?  If  the  de- 
fendant has  not  shown  his  right  to  enter,  or  to  remain  if  already  here, 
it  is  the  duty  of  the  commissioner  to  order  him  deported,  and  hold  him 
until  deported.  When  this  order  is  not  made,  what  is  the  necessary 
inference  ?  Every  officer,  especially  those  discharging  judicial  or  quasi 
judicial  functions,  is  presumed  to  do  his  duty.  Therefore,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  is  claimed  the  fair  and  the  neces- 
sary inference  and  presumption  is  that  the  commissioner  discharged 
the  defendant  legally,  in  the  performance  of  this  duty,  and  for  the  rea- 
son he  was  satisfied  the  defendant  had  the  right  to  be  in  .the  United 
States.     He  discharged  him  on  the  consent  of  the  assistant  United 
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States  attorney.  What  does  that  fact  imply?  It  is  asserted  that  the 
only  fair  implication  or  conclusion  is  that  the  assistant  United  States 
attorney  consented  for  the  reason  the  evidence  was  such  that  a  judg- 
ment of  deportation  was  not  warranted  under  the  evidence.  There  is 
no  evidence  here  of  any  other  reason  for  the  consent.  It  might  have 
been  given  for  various  reasons. 

What  was  the  issue  framed  here?  The  United  States  found  a 
Chinese  person  at  its  borders,  seeking  to  enter  the  United  States  and 
asserting  a  right  to  enter.  It  was  plainly  incumbent  on  him,  to  prove 
such  right,  to  show  that  he  was  born  in  the  United  States ;  there  being 
no  claim  his  alleged  right  rested  on  any  other  basis.  He  had  the  af- 
firmative of  that  issue ;  his  right  being  denied.  If  he  had  been  found 
in  the  United  States,  and  his  deportation  had  been  sought,  the  issue 
would  have  been  an  allegation  on  the  part  of  the  United  States  that 
he  was  not  a  citizen,  and  not  of  the  exempt  class,  and  therefore  sub- 
ject to  deportation.  The  answer  would  have  been  that  he  was  a  citi- 
zen, born  in  the  United  States,  and  therefore  entitled  to  remain.  On 
the  first  issue  suggested  clearly  an  affirmative  adjudication  is  required 
that  he  is  a  citizen  and  entitled  to  enter.  In  the  second  case  and  on 
the  second  issue  mentioned  the  affirmative  is  on  the  United  States; 
but  it  meets  the  burden  and  makes  its  case  by  showing  that  the  person 
is  a  Chinese  person  and  not  of  the  exempt  class.  Then  the  presump- 
tion of  fact  and  law  is  that  he  was  not  born  in  the  United  States  and 
not  entitled  to  remain.  This  is  not  conclusive,  but  may  be  rebutted. 
Evidence  is  offered  to  overcome  this  presumption.  It  is  not  overcome. 
What  is  the  judgment  demanded?  That  he  is  not  a  citizen,  was  not 
born  in  the  United  States,  and  must  be  deported.  Again,  evidence  is 
offered  to  overcome  the  presumption,  and  it  is  overcome.  What  is 
the  judgment  demanded?  That  the  defendant  be  discharged.  There 
may  be  a  finding  of  fact  in  the  judgment,  or  there  may  not  be,  that 
he  was  born  in  the  United  States;  but  is  such  a  finding  necessary  to 
the  validity  of  the  judgment  discharging  the  defendant?  Such  a  find- 
ing and  recital  of  a  fact  would  be  absolutely  conclusive  of  what  was 
found;  but  is  it  necessary?  The  judgment  being  there,  is  it  not  con- 
clusively presumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
fact  was  found,  that  being  the  essential  one  at  issue,  and  that  the 
judgment  was  based  thereon? 

The  judgment  put  in  evidence  and  claimed  to  be  a  bar  to  this  pro- 
ceeding was  upon  the  last  or  second  issue  suggested  above;  that  is, 
he  was  found  and  arrested  in  the  United  States  and  his  deportation 
sought  on  the  ground  he  had  illegally  entered  and  was  illegally  here, 
as  (1)  he  was  not  of  the  exempt  class,  and  (2)  he  was  not  a  citizen  of 
the  United  States.  If  he  belonged  to  the  exempt  class  he  was  entitled 
to  remain,  or  if  he  was  born  in  the  United  States  he  was  entitled  to 
remain.  What  is  the  significance  and  effect  of  the  erasure  of  the 
words  "I  now  hereby  find  and  adjudge  that  the  said  defendant  was 
not  guilty  of  said  charge,  and  that  he  had  a  lawful  right  to  be  and  re- 
main within  the  United  States"?  Were  these  words  stricken  out  for 
the  reason  they  were  not  essential  to  support  the  judgment?  Were 
they  stricken  out  for  the  reason  that  the  commissioner  did  not  pass 
on  those  questions?    Were  they  stricken  out  for  some  other  reason? 
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The  government  says  they  were  stricken  out  for  the  reason  the  gov- 
ernment consented  to  his  discharge  without  a  determination  of  the 
case  on  the  merits — a  passing  on  the  issue.  But  does  this  follow? 
Is  this  a  logical  and  a  reasonable  conclusion?  The  c(jnsent  is  abso- 
lute and  unqualified,  and  without  reservation.  Is  it  not  the  fair  and 
logical  conclusion  that  the  assistant  United  States  attorney  consented 
to  the  discharge  for  the  reason  that  he  was  satisfied  from  the  evidence 
the  defendant  was  bom  in  the  United  States  and  had  a  rigiit  to  be 
and  remain  there,  or  that  he  belonged  to  the  exempt  class?  This  was 
the  issue  presented  and  upon  which  evidence  had  been  given  by  the 
defendant.  So  far  as  appears,  no  other  questions  were  before  the 
commissioner.  No  ground  or  reason  for  the  consent  and  discharge  ap- 
pears, except  that  on  the  evidence  adduced  and  submitted  by  defend- 
ant the  consent  of  the  assistant  United  States  attorney  was  given  and 
the  judgment  entered. 

I  do  not  see  how  I  can  go  outside  the  record  and  return  made  by 
the  inspector.  In  the  letter  of  the  inspector  to  the  Department  of 
Commerce  and  Labor  transmitting  the  papers,  on  appeal  thereto,  he 
says  that  by  reference  to  annotations  made  by  the  commissioner  of 
the  evidence  taken  before  him  it  appears  the  discharge  was  on  account 
of  sickness.  But  a  copy  of  the  evidence  is  annexed  to  the  return,  and 
no  such  annotations  appear  there,  and  it  was  not  proved  before  the 
inspector,  in  presence  of  defendant,  that  there  were  any  such  annota- 
tions. No  notice  was  given  that  the  judgment  of  discharge  would 
be  impeached  or  modified  in  any  way.  No  attempt  was  made  to  im- 
peach it  on  the  hearing.  Such  evidence  should  have  been  given,  if 
competent  at  all,  in  the  presence  of  the  defendant  and  his  counsel,  be- 
fore the  inspector  and  on  the  hearings.  The  defendant  had  the  right 
to  controvert  it,  if  offered.  In  short,  there  was  no  competent  evi- 
dence or  proof  before  the  inspector,  or  the  Department  of  Commerce 
and  Labor,  that  the  judgment  of  discharge  was  pronounced  on  ac- 
count of  sickness. 

I  think  the  case  is  reduced  to  this :  A  Chinese  person  is  arrested  in 
the  United  States  on  the  charge  that  he  is  unlawfully  therein,  he  not 
belonging  to  the  exempt  classes,  for  the  purpose  of  deportation.  He 
is  taken  before  a  United  States  commissioner  having  jurisdiction  of 
the  case,  and  he  thereupon  g^ves  evidence  tending  to  show  that  he 
was  born  in  the  United  States,  is  a  citizen  thereof,  and  entitled  to 
be  and  remain  there.  At  this  point  the  attorney  for  the  United  States 
consents  that  he  be  discharged,  and  he  is  discharged,  and  a  judgment 
is  entered  by  the  commissioner,  reciting  the  facts  and  adjudging  that 
he  be  discharged  on  consent  of  the  prosecutor,  or  United  States.  Is 
this  judgment  res  adjudicata  of  the  right  of  such  person  to  be  and 
remain  in  the  United  States?  Can  he  be  thereafter  denied  admission 
into  the  United  States,  he  having  temporarily  departed  therefrom,  on 
the  ground  he  is  not  a  citizen?  Of  course  he  can  be  denied  admission 
if  he  is  not  a  citizen,  or  one  of  the  exempt  class ;  and  hence  the  former 
adjudication,  to  be  an  adjudication  of  his  right  to  enter,  or  of  facts 
which  entitle  him  to  enter,  must  have  been  in  legal  eflfect  that  k«  is  a 
citizen. 
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But  he  was  not  illegally  in  the  United  States  if  he  belonged  to  the 
exempt  class.  If  of  tfiat  exempt  class  at  that  time,  he  had  the  right 
to  be  and  remain  here.  The  consent  to  his  discharge  may  have  been 
given,  and  the^ judgment  for  his  discharge  may  have  been  made  and 
entered,  on  the  ground  that  the  defendant,  Loung  June,  was  a  mem- 
ber of  the  exempt  class.  There  is  nothing  in  the  record  or  return  to 
show  this  was  not  the  fact.  In  short,  he  may  have  been  discharged  on 
either  of  two  grounds:  (1)  That  he,  although  a  Chinese  person,  was 
a  member  of  the  exempt  class,  and  therefore  entitled  to  be  and  remain 
in  the  United  States  at  that  time;  and  (2)  that  he  was  bom  in  the 
United  States  and  was  a  citizen  thereof,  and  hence  entitled  to  remain. 
If  the  judgment  of  discharge  was  based  on  the  first  ground,  it  is  not 
an  adjudication  of  his  citizenship.  Is  it  presumed  to  have  been  based 
on  both  grounds?  If  not,  is  it  for  the  United  States  to  show  it  was 
based  on  a  ground  which  will  deprive  it  of  its  force  as  res  adjudicata 
here?  Or  is  it  incumbent  on  the  party  setting  up  the  former  adjudica- 
tion to  show  that  the  point  he  must  rely  upon  here  was  in  fact  adjudi- 
cated in  his  favor  in  that  proceeding?  If  he  was  of  the  exempt  class 
in  1903,  he  was  not  illegally  in  the  United  States,  and  could  not  have 
been  lawfully  deported.  The  points  at  issue  in  the  two  cases  are  not 
identical. 

I  am  of  the  opinion  that  the  judgment  of  the  commissioner,  ^relied 
upon,  and  quoted  in  full,  is  not  on  its  face  an  adjudication  that  the 
defendant,  Loung  June,  was  bom  in  the  United  States,  and  is  there- 
fore a  citizen  thereof,  and  now  entitled  to  enter.  Under  the  New 
York  practice  and  Code  of  Civil  Procedure  a  judgment  of  dismissal, 
to  constitute  a  bar,  or  res  adjudicata  of  the  questions  involved,  must 
state  on  its  face  that  it  was  rendered  on  the  merits.  Genet  v.  P.  M. 
&  C,  etc.,  170  N.  Y.  278,  63  N.  E.  350.  In  23  Cyc.  1230,  where  many 
authorities  are  collected  and  cited,  it  is  said : 

**Jndgmeiit  of  Nonsuit  or  Dismissal. — ^A  Judgment  of  nonsuit  is  no  bar  to 
a  second  action  upon  the  same  claim  or  demand,  neltlier  is  it  conclasive 
upon  the  parties  as  to  the  issues  which  were  or  might  have  been  Involved  in 
the  action ;  and  the  same  Is  true  of  a  dismissal  of  the  action,  when  brought 
about  by  the  voluntary  action  of  the  party  or  ordered  by  the  court  on  some 
preliminary  or  technical  matter  without  a  trial  or  hearing,  except  that 
it  is  conclusive  as  to  the  particular  ground  on  which  the  dismissal  was  or- 
dered. But  a  judgment  dismissing  a  suit  on  the  merits — that  is,  on  a  Judi- 
cial consideration  and  determination  of  the  ultimate  facts  in  controversy, 
as  distinguished  from  mere  preliminary  or  technical  issues — ^Is  conclusive  to 
the  same  extent  as  if  rendered  on  a  verdict" 

In  Haldeman  et  al.  v.  United  States,  91  U.  S.  584,  23  L.  Ed.  433, 
the  court  held: 

**The  words  'dismissed  agreed/  entered  as  the  Judgment  of  a  court,  do 
not  of  themselves  import  an  agreement  to  terminate  the  controversy,  nor  im- 
ply an  intention  to  m«*ge  the  cause  of  action  in  the  Judgment" 

The  court  said: 

*'Suit8  are  often  dismissed  by  the  parties,  and  a  general  entry  Is  made 
to  that  effect,  without  Incorporating  In  the  record,  or  even  placing  on  file, 
the  agreement  It  may  settle  nothing,  or  It  may  settle  the  entire  dispute. 
If  the  latter,  there  must  be  a  proper  statement  to  that  effect  to  render  it 
available  as  a  bar.    But  the  general  entry  of  the  dismissal  of  a  suit  by  agree- 
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ment  Is  eyldence  of  an  IntentlQii,  not  to  ftbandon  the  claim  on  which  It  Is 
fonndedt  bat  to  preserve  the  right  to  bring  a  new  suit  thereon,  if  It  becomes 
necessary.  It  Is  a  withdrawal  of  a  suit  on  terms,  which  may  be  more  or 
less  Important" 

Here  the  words,  "be  and  he  is  hereby  discharged  on  consent  of  As- 
sistant U,  S.  Attorney  H.  E.  Owen,"  import  something  quite  differ- 
ent from  a  determination  by  the  court  against  him  on  the  merits. 
These  words  are  equivalent  to  submitting  voluntarily  to  a  nonsuit.  In 
Durant  v.  Essex  Company,  7  Wall.  107,  109,  19  U  Ed.  164,  it  is  held 
that  in  an  equity  case: 

"Where  words  of  qualification,  such  as  "without  prejudice,*  or  other  terms 
indicating  a  right  or  privilege  to  take  further  legal  proceedings  on  the  sub- 
ject do  not  accompany  the  decree,  it  Is  presumed  to  be  rendered  on  the 
merits." 

T#ere  the  judgment  was,  "Dismissed.''  But  a  bill  "dismissed"  on 
motion  of  complainant  is  not  a  bar  to  a  subsequent  bill  for  same  cause. 
Walden  v.  Bodley,  14  Peters  (U.  S.)  156,  10  L.  Ed.  398.  So  sub- 
mission to  a  nonsuit  is  not  a  bar  to  a  second  suit  for  same  cause. 
Bucher  v.  C.  R.  Co.,  126  U.  S.  555,  8  Sup.  Ct  974,  31  L.  Ed.  796; 
U.  S.  V.  Parker,  120  U.  S.  89,  95,  7  Sup.  Ct.  464,  30  L.  Ed.  601 ;  Gard- 
ner v.  Michigan  C.  R.  Co.,  160  U,  S.  349,  14  Sup.  Ct.  140,  37  L.  Ed. 
1107 ;  Homer  v.  Brown,  16  How.  354,  14  L.  Ed.  970.  Dismissal  for 
want  of  parties  is  not  res  adjudicata.  St.  Romes  v.  Levee  S.  C.  P.  Co., 
127  U.  S.  614,  8  Sup.  Ct.  1335,  32  L.  Ed.  289.  Dismissal  for  want 
of  jurisdiction  is  not  res  adjudicata.  Smith  v.  McNeal,  109  U.  S. 
426,  3  Sup.  Ct.  319,  27  L.  Ed.  986.  A  judgment  of  nonsuit  involun- 
tary, is  not  res  adjudicata.  Manhattan  Life  Ins.  Co.  v.  Broughton,  109 
U.  S.  121,  3  Sup.  Ct.  99,  27  L.  Ed.  878.    In  this  last  case  the  court  says : 

"A  trial  upon  which  nothing  was  determined  cannot  support  a  plea  of  res 
adjudicata,  or  have  any  weight  as  evidence  at  another  trial.'* 

Decrees  by  consent  are  not  binding  on  the  court.  Texas  &  P.  R. 
Co.  v.  Southern,  etc.,  R.  Co.,  137  U.  S.  48,  56,  11  Sup.  Ct.  10,  34  L- 
Ed.  614;  Lawrence  Mfg.  Co.  v.  Janesville  Cotton  Mills,  138  U.  S. 
o52,  562,  11  Sup.  Ct.  402,  34  L.  Ed.  1005.  5>aid  the  court  (page  562  of 
138  U.  S.,  page  405  of  11  Sup.  Ct.  [34  L.  Ed.  614]): 

"The  prior  decree  was  the  consequence  of  the  consent,  and  not  of  the 
judgment  of  the  court;  and,  this  being  so,  the  court  had  the  right  to  de- 
cline to  treat  It  as  res  adjudicata.*' 

In  Ryan  v.  Seaboard,  etc.,  R.  R.  Co.  (C.  C.)  89  Fed.  397,  403,  held : 

"A  judgment  of  dismissal  because  of  the  failure  of  the  plaintiff  to  observe 
a  rule  of  court  does  not  render  the  matters  involved  In  the  suit  res  adjudi- 
cata." 

So  a  dismissal  by  the  agreement  of  the  parties  does  not  make  the 
judgment  res  adjudicata.  Rincon,  etc.,  v.  Anaheim,  etc.  (C.  C.)  11^^ 
Fed.  643,  549.  ' 

In  the  case  now  before  this  court  it  affirmatively  appears  that  the 
defendant  was  discharged  by  consent  of  the  United  States,  and  this 
plainly  implies  that  he  was  not  discharged  by  the  decision  or  deter- 
minatioo  of  the  court  on  the  merits.    It  is  equivalent  to  submitting  to 
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a  nonsuit,  or  to  a  dismissal  by  consent .  In  United  States  v.  Parker, 

supra,  the  court  said: 

**A  Judgment  of  nonsuit,  whether  rendered  because  of  the  failure  of  the 
plaintiff  to  appear  and  prosecute  his  action,  or  because  upon  the  trial  he  fails 
to  prove  the  particulars  necessary  to  make  good  his  action,  or  when  render- 
ed by  consent  upon  an  agreed  statement  of  facts,  is  not  conclusive  as  an 
estoppel,  because  it  does  not  determine  the  rights  of  the  parties.  Homer  v. 
Brown,  16  How.  354,  14  L.  Ed.  970;  Manhattan  Life  Ins.  Co.  v.  Broughton, 
109  U.  S.  121,  8  Sup.  Ct.  99,  27  L.  Ed.  878;  Haldeman  v.  United  States,  91 
U.  S.  584,  23  L.  Ed.  433." 

In  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  at  page  353  (24  L.  Ed. 
195),  the  court  said: 

"But,  where  the  second  action  between  the  same  parties  is  upon  a  dif- 
f^ent  claim  or  demand,  the  Judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or  points  controverted,  upon  the 
determination  of  which  the  finding  or  verdict  was  rendered.  In  all  prases, 
therefore,  where  it  is  sought  to  apply  the  estoppel  of  a  Judgment  rendered 
upon  one  cause  of  action  to  matters  arising  in  a  suit  upon  a  different  cause 
of  action,  the  inquiry  must  always  be  as  to  the  point  or  question  actually 
litigated  and  determined  in  the  original  action,  not  what  might  have  been 
thus  litigated  and  determined.  Only  upon  such  matters  is  the  Judgment  con- 
clusive In  another  action." 

For  these  rea'sons  I  must  hold  that  the  judgment  of  the  commission- 
er IS  not  res  adjudicata  and  does  not  establish  the  right  of  the  defend- 
ant to  enter  the  United  States. 


GILL  v.  LOUISVILLE  &  N.  R.  CO. 

(Circuit  Court,  E.  D.  Tennessee,  N.  D.     March  10,  1908.) 

Masteb  and  Servant— lN,n7RiE8  to  Servant— Railroads. 

A  railroad  being  under  no  common-law  duty  to  Its  servants  to  fence  Its 
tracks,  a  declaration  alleging  that  plaintiff's  Intestate,  a  locomotive  en- 
gineer employed  by  defendant,  was  killed  by  the  derailment  of  his  engine 
in  a  collision  with  a  cow  which  had  strayed  on  defendant's  tracks  owing 
to  its  negligence  in  failing  to  maintain  sufficient  fences  along  its  right  of 
way,  etc.,  stated  no  cause  of  action  against  the  railroad  company  at  com- 
mon law. 

Same— St  atutes  . 

Acts  Tenn.  1891,  p.  220,  c.  101,  §  2,  makes  all  persona  or  corporations 
owning  or  operating  railroads  in  Tennessee  absolutely  liable  for  all  live 
stock  killed  or  injured  on  or  near  their  tracks  by  a  moving  train,  subject 
to  the  defense  of  contributory  negligence,  and  section  3  exempts  railroad 
companies  from  such  liability  If  the  track  is  inclosed  by  a  lawful  fence 
and  good  and  sufficient  cattle  guards.  Held,  that  such  act  imposes  no  duty 
on  railroad  companies  to  employ6s  to  fence  their  trncks,  and  hence  a  cause 
of  action  for  death  of  an  engineer  in  a  collision  with  a  cow,  which  strayed 
on  the  track  where  it  was  unfenced,  could  not  be  predicated  thereon. 


)no.  W.  Green,  for  plaintiff. 

Cornick,  Wright  &  Frantz,  for  defendant. 


McCALL,  District  Judge.  This  case  is  before  the  court  upon  de- 
frndant's  demurrer  to  the  declaration.  In  substance,  the  declaration 
avers  that  plaintiff's  intestate  was  an  employe  of  the  defendant  as  a 
locomotive  engineer,  and  that  while  in  the  discharge  of  his  duty  as 
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an  engine  driver  the  engine  was  derailed  and  plaintiff's  intestate  was 
killed.  It  is  averred  that  the  derailment  was  caused  by  the  engine  col- 
liding with  a  cow  that  had  strayed  upon  defendant's  unfenced  rail- 
road track,  and  that  "his  death  was  wholly  due  to  the  carelessness 
and  negligence  of  the  deftodant  in  failing  to  erect  and  maintain  a 
fence  along  its  said  track,  so  as  to  prevent  live  stock  from  going  there- 
on," and  that  defendant  "wholly  failed  to  fence  its  track  in  Blount 
county  [wherein  the  accident  occurred],  or  to  protect  and  g^iard  its 
track,  rails,  and  right  of  way  in  said  county  by  fence  or  inclosure  of 
any  sort,  in  direct  violation  of  law,  and  especially  the  fencing  act, 
passed  by  the  Legislature  of  Tennessee  for  the  protection  of  life  and 
property,  both  on  the  trains  and  upon  the  tracks." 
The  defendant  demurs  to  the  declaration  and  says: 

"(1)  There  Is  no  law  or  statute  in  force  obligating  or  requiring  the  defend- 
ant to  fence  Its  tracks  in  the  state  of  Tennessee  for  the  protection  of  its  em- 
ployes, such  as  plaintiff's  Intestate,  and  It  Is  not  negligence  to  fail  to  so  fence; 
and  (2)  because  the  plaintiff  does  not  show  or  allege  that  the  absence  of  such 
fence  was  not  known,  or  by  the  exercise  of  ordinary  care  could  not  have  been 
known  to  plaintiff's  intestate,  said  James  Gill,  and  the  risk  incident  thereto, 
was  assumed  by  him." 

It  -is  insisted  in  behalf  of  plaintiff  that  the  declaration  states  a  cause 
of  action  both  at  common  law  and  under  the  statute  of  Tennessee. 
In  so  far  as  it  is  assumed  that  the  declaration  states  a  cause  of  action 
at  common  law,  I  am  clearly  of  the  opinion  that  the  demurrer,  to  that 
extent,  must  be  sustained.  Cowan  v.  Union  Pacific  (C.  C.)  36  F^ed. 
45;  Newsom,  Adm'r,  v.  N.  &  W.  R.  R.  Co.  (C.  C)  81  Fed.  133; 
Henninger,  Adm'r,  v.  Southern  Ry.  Co.  [oral  charge  to  the  jurv]  ; 
Judge  C.  D.  Clark,  Knoxville,  Tenn.,  March  21,  1899.  The  Cowan 
Case,  supra,  was  decided  by  Judge  Brewer,  who  said : 

"Neither  common  nor  sfatute  law  in  Colorado  requires  that  a  railroad  com- 
pany fence  its  track  to  prevent  cattle  straying  upon  it,  and,  where  there  la 
no  obligation,  there  Is  no  liability." 

In  the  Newsom  Case,  supra,  the  court  said : 

"At  common  law  a  raUway  company  is  not  bound  to  maintain  fences  sufB- 
dent  to  keep  cattle  off  its  lines.  Where  there  exists  no  statutory  regulations 
defining  the  duties  of  railway  companies  in  respect  to  •fencing,  they  are  under 
no  obligations  to  make  or  maintain  fences  between  their  roads  and  the  ad- 
joining lands.  They  come  within  the  common-law  rule,  and  at  common  law 
the  owner  of  the  land  is  not  obliged  to  fence  against  cattle  of  his  neighbor." 

The  Henninger  Case,  supra,  was  decided  by  Judge  Clark  in  this 
court,  March  21,  1899,  but  was  not  reported.    He  says: 

"The  declaration  is  specifically  based  upon  the  statute,  and  it  would  be 
sufficient  to  authorize  a  recovery  at  common  law,  notwithstanding  it  is  so 
predicated  upon  the  statute,  if,  tinder  the  common  law,  a  right  to  recover  exist- 
edf  which  it  would,  if  the  company  xoas  under  an  ohligation  to  fence  it8  track 
at  common  law.    But  it  i$  not.**    (The  italics  are  ours.) 

Passing  to  the  other  question :  Does  the  declaration  state  a  cause 
of  action  under  the  laws  of  Tennessee  ? 

The  law  of  Tennessee,  relating  to  the  fencing  of  railroads,  is  found 
in  Acts  1891,  p.  220,  c.  101.     We  quote  sections  2  and  3  of  said 
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act  in  full.    The  other  sections  thereof,  not  being  deemed  pertinent 
to  the  question  under  consideration,  are  omitted. 

''Sec.  2.  Be  it  farther  enacted  tbat  any  person,  company  or  corporation,  or 
lessee  or  agent  thereof,  owning  or  operating  any  railroad  within  the  state 
of  Tennessee,  shall  be  liable  for  the  value  of  any  horse,  cow  or  other  stock 
killed,  and  reasonable  damages  for  any  Injury  to  such  live  stock,  upon  or  near 
the  track  of  any  railroad  in  this  state,  whenever  such  killing  or  injury  is  caus- 
ed by  any  moving  train,  or  engine  or  cars  upon  such  track,  provided,  that  con- 
tributing negligence  on  the  part  of  the  plaintiff  in  any  action  or  suit  to  recover 
damage  for  such  killing  or  injury  may  be  set  up  as  a  defense ;  but,  provided, 
further,  that  the  allowing  of  stock  to  run  at  large  upon  common  unfenced  range, 
or  upon  Inclosed  land  owned  or  in  possession  of  the  owner  of  such  stock, 
shall  not  be  deemed  or  held  to  be  such  contributory  negligence,  provided,  fur- 
ther, that  in  any  such  suit  or  action,  proof  of  willful  intent  on  the  part  of  the 
plaintiff  therein  to  procure  the  killing  or  injury  of  any  such  stock  In  the  manner 
aforesaid,  shall  defeat  the  recovery  of  any  damages  for  such  killing  or  injury. 

"Sec.  3.  Be  it  further  enacted  that  no  person,  company  or  corporation  own- 
ing or  operating  any  railroad  in  this  state,  shall  be  liable  under  the  foregoing 
section  of  this  act,  for  any  damage  for  the  killing  or  injury  of  any  such  live 
stock,  when  the  track  of  said  railroad  Is  inclosed  by  a  good  and  lawful  fence 
and  good  and  sufficient  cattle-guards." 

This  language  is  clear  and  unambiguous.  The  third  section  of  the 
act  provides  that  no  person,  company,  or  corporation  owning  or  operat- 
ing any  railroad  in  Tennessee  shall  be  liable  under  the  second  section 
of  the  act  for  any  damage  for  killing  or  injuring  any  live  stock,  when 
the  track  of  such  railroad  is  inclosed  by  a  good  and  lawful  fence,  and 
good  and  sufficient  cattle  guards.  From  the  plaintiff's  view  point,  the 
most  that  can  be  said  for  this  act  is : 

''That  the  object  was  to  induce  railroad  companies  to  fence  their  track, 
primarily  to  the  interest  of  the  traveling  public,  and,  secondarily,  for  the  pro- 
tection of  live  stock  along  the  lines  of  travel."  Railroad  v.  Russell,  92  Tenn. 
110,  20  S.  W.  784;    Railroad  v.  Thompson,  101  Tenn.  201,  47  S.  W.  151. 

That,  however,  is  far  from  holding  that  the  act  by  express  terms,  or 
by  intendment  creates  a  right  of  action  in  favor  of  an  employe  who 
might  be  injured  by  the  derailment  of  a  train  caused  by  a  collision 
with  stock  that  happened  to  stray  upon  an  unfenced  railroad. 

What  is  the  inducement  offered?  The  second  section  of  the  act 
makes  all  persons,  companies,  or  corporations  owning  or  operating 
railroads  in  Tennessee,  absolutely  liable  for  all  live  stock  killed  or 
injured  upon  or  near  their  tracks,  when  such  killing  or  injury  is  caused 
by  a  moving  train,  provided  that  contributory  negligence  on  the  part 
of  the  plaintiff  may  be  set  up  as  a  defense,  and  that  proof  of  willful 
intent  on  the  part  of  the  plaintiff  to  procure  the  killing  or  injury  of 
such  stock  shall  defeat  a  recovery,  but  the  allowing  of  stock  to  run 
at  large  upon  common  unfenced  range,  or  upon  inclosed  land  shall  not 
be  deemed  to  be  such  contributory  negligence.  The  third  section  ex- 
empts such  railroad  company  from  such  liability  if  the  track  of  such 
railroad  is  inclosed  by  a  good  and  lawful  fence,  and  good  and  suffi- 
cient cattle  guards.  The  only  inducement  to  fence  is,  therefore,  ex- 
emption from  liability  for  killing  or  injuring  live  stock.  Now,  if  it 
had  been  in  the  legislative  mind  to  offer  to  railway  companies  other 
or  greater  inducements  to  inclose  or  fence  their  railroads,  would  they 
not  have  said  as  much?    Had  the  legislators  desired  or  intended  to 


Digitized  by  V:iOOQIC 


GILL  V.  LOUISVILLE   4   N.  B,  CO.  263 

make  railroad  companies  liable  for  injuries  to  passengers  or  employes, 
when  injured  on  any  unfenced  railroad,  they  certainly  would  have  so 
written  it  in  the  act,  and  thereby  offered  a  far  greater  inducement  to 
fence.    But  the  law  is  not  so  written. 

It  is  insisted  that,  by  a  fair  and  proper  construction  of  the  act,  it 
must  appear  that  the  Legislature  not  only  intended  to  protect  stock 
along  the  line  of  railways,  but  also  the  people  who  operated  the  mov- 
ing trains,  engines,  and  cars ;  and  that  since  the  act  has  this  two-fold 
purpose,  and  the  companies  are  made  liable  by  express  terms  for  kill- 
ing and  injuring  stock  on  unfenced  tracks,  the  protection  of  which 
is  one  purpose  of  the  act,  it  must  follow  that  like  liability  is  necessari- 
ly implied  for  killing  or  injuring  the  other  class,  which  the  act  was 
intended  to  protect 

Is  the  act  in  question  susceptible  of  this  construction?  Sutherland 
upon  Statutory  Construction,  §  290,  says: 

*'The  best  construction  of  a  statute  Is  to  construe  It  as  near  to  the  rule  and 
reason  of  tbe  common  law  as  may  be,  and  by  the  course  which  that  observes 
in  other  cases." 

Judge  Severns,  in  announcing  the  opinion  of  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit,  in  St.  Louis  &  San  Francisco  K  R.  Co. 
v.  Delk  (March  3,  1908,  not  yet  officially  reported)  158  Fed.  931,  said: 

''One  of  the  recognized  rules  of  construction  of  statutes  Is  that  we  are  to 
look  to  the  state  of  the  law  when  the  statute  was  enacted  In  order  to  see  for 
what  it  was  intended  as  a  substitute,  and  another  is  that  it  is  not  to  be  pre- 
sumed that  the  statute  was  intended  to  displace  the  former  law,  whether  it 
be  statute  or  common  law,  further  than  was  fairly  necessary  to  give  It  place 
and  operation." 

With  these  rules  in  mind,  we  will  attempt  to  ascertain  if  the  statute 
in  question  can  be  construed  as  is  insisted  upon  by  the  plaintiff.  The 
act  under  consideration  is  a  substitute  for  former  statutes  of  Tennes- 
see, in  force  at  the  time  of  its  enactment,  in  so  far  as  it  relates  to 
liability  for  killing  or  injuring  stock,  which  required  railroad  com- 
panies to  keep  some  one  upon  the  engine  on  the  lookout  ahead,  and, 
whenever  an  object  appeared  upon  the  track,  to  ring  the  bell,  sound 
the  whistle,  put  down  the  brakes,  and  do  everything  possible  to  avoid 
the  accident.  And  that  when  the  companies  complied  with  all  these 
statutory  requirements,  it  was  exempted  from  liability.  These  statutes 
have  time  and  again  been  held  by  the  Supreme  Court  of  Tennessee 
to  be  but  declaratory  of  the  common  law.  The  change  which  the  act 
of  1891  made  in  either  the  common  law  or  statute  law  of  Tennessee 
is  in  exempting  railroad  companies  from  liability  for  killing  or  injur- 
ing stock  if  its  track  is  fenced,  without  regard  to  whether  the  statutory 
requirements,  previously  in  force,  were  observed  or  not,  and,  there- 
fore, whether  the  company  was  guilty  of  negligence  or  not.  Prior  to 
this  enactment,  plaintiff's  intestate,  at  common  law,  would  have  been 
held  to  have  assumed  the  risk  incident  to  the  employment  under  the 
facts  as  stated  in  the  declaration.  We  are  asked  to  read  into  this  stat- 
ute a  clause  which  would  relieve  the  employe  of  this  assumed  risk  im- 
posed at  common  law.  This  would  be  to  change  and  enlarge  the  scope 
and  purpose  of  the  act.     Indeed,  the  act  in  no  particular  relates  to 
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the  doctrine  of  assumed  risk,  but  is  expressly  limited  to  making  rail- 
road companies  liable  for  killing  and  injuring  live  stock  by  moving 
trains,  engines,  or  cars  on  unfenced  tracks,  and  exempting  them  from 
such  liability  on  fenced  tracks.  To  this  extent  the  act  is  in  deroga- 
tion of  the  common  law,  and  it  cannot  be  fairly  presumed  that  the 
act  was  intended  to  displace  the  common  law  further  than  is  fairly 
necessary  to  give  it  place  and  operation,  and  this  is  accomplished  when 
it  is  made  liable  for  killing  and  injuring  stock  on  unfenced  tracks. 
Undoubtedly,  the  Legislature  has  the  power  by  proper  enactment  to 
so  enlarge  the  terms  of  the  act  as  to  relieve  employes  of  any  assumed 
risk  incident  to  their  employment  when  operating  trains,  engines,  and 
cars  upon  unfenced  tracks,  and  to  make  the  railroad  companies  ab- 
solutely liable  for  killing  or  injuring  its  employes  when  so  engaged 
on  unfenced  tracks,  as  is  sought  to  be  done  in  this  case.  So,  also,  the 
Legislature  can,  if  it  desires,  relieve  the  railroad  companies  from  all 
liability  to  its  employes  who  are  killed  or  injured  while  operating 
trains,  engines,  or  cars  upon  a  fenced  railroad  track.  But  it  has  not 
done  so  in  the  act  in  question,  and  we  have  no  authority  to  enlarge 
it  by  judicial  construction,  so  that  the  liability  or  nonliability  of  a  rail- 
road company  for  killing  or  injuring  such  an  employe  would  turn  up- 
on whether  the  track  was  fenced  or  unfenced.  Counsel  for  plaintiff 
relies  upon  an  opinion  in  Railroad  v.  Crider,  handed  down  by  Judge 
Lurton,  and  reported  in  91  Tenn.  494,  19  S.  W.  618,  to  support  his 
contention.  The  question  here  raised  was  not  before  the  Supreme 
Court  of  Tennessee  in  that  case,  and  I  am  satisfied  that  the  learned 
judge  who  handed  down  the  opinion  never  for  a  moment  contemplated 
that  it  would  be  cited  as  an  authority. to  support  the  proposition  now 
contended  for  by  plaintiff's  counsel.  No  case  has  been  called  to  our 
attention  wherein  the  Crider  Case,  supra,  has  been  held  as  authority 
to  sustain  such  contention,  nor  are  we  able  to  gather  from  it  tlie  rule 
which  counsel  insists  upon. 

Upon  the  other  hand.  Judge  Clark,  in  the  unreported  opinion  in 
Henninger  v.  Railroad,  supra,  passed  upon  the  exact  question  here 
presented,  and  with  the  Crider  Case  before  him,  said : 

"This  statute  neither  In  its  caption  nor  by  any  fair  inference  from  any- 
thing found  in  its  body  has  any  application  to  persons  at  all.  The  state 
court  discussing  this  act  before  us,  seem  to  have  intimated  a  wider  meaning 
in  the  effort  to  save  the  statute  from  constitutional  objection,  but  in  doing 
so  have  read  into  the  statute  terms  and  provisions  not  found  in  it,  nor,  by 
any  fair  implication,  to  be  construed  into  it  To  bold  that  the  statute  has 
such  an  application  as  that  would  violate  another  provision  of  the  Constitution, 
which  requires  that  the  subject  of  every  statute  must  be  expressed  in  Its  title 
or  in  the  body  of  the  act ;  and  the  purpose  to  protect  persons  by  this  fencing 
is  not  found  in  the  caption,  nor  by  any  fair  implication,  In  the  body  of  the  act 
No  one  reading  it  would  suspect  any  such  purpose  on  the  part  of  the  liegis- 
lature.  and  such  an  enlarged  meaning  of  it  Is  not  germane  to  anything  that  is 
contained  in  the  caption  or  the  body  of  the  act  It  is  absolutely  foreign, 
and  such  a  meaning  can  only  be  put  into  the  statute  by  Judicial  legislation 
or  wliat  ifl  commonly  called  'Judge  law,'  which  is  a  species  of  legislation  not  con- 
stitutionally allowed  in  this  country.  The  statute  does  not  in  terms,  nor  by 
any  fair  implication,  impose  on  the  railroad  company  the  general  imperative 
duty  to  fence  its  track.  But  to  the  defendant  is  held  out  a  very  strong  motive 
for  its  doing  so  in  the  severe  liability  attached  in  case  of  a  failure;  so  that 
whatever  might  be  said  of  it  and  with  whatever  reason,  for  an  extension  of 
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tbe  meaning  of  thUi  statute  to  the  protection  of  the  pabllc  at  large^  I  am 
clearly  of  the  opinion  that  It  has  no  application  as  between  master  and  serv- 
ant. Other  statutes  very  general  In  their  meaning,  such  as  those  desigrned  to 
protect  human  life  on  highways  and  thoroughfares,  and  which  expr&ssly  In- 
clude the  public  at  large  In  their  provision,  have  been  held  to, have  no  appli- 
cation in  their  provision  as  between  master  and  servant  For  example,  in 
the  switchyards  of  a  company,  the  signal  statutes  have  no  application,  and 
the  signals  required  of  a  train  In  motion  on  the  general  line  of  road  at  cross- 
ings, etc.,  have  no  application  to  the  servants  of  the  company,  so  that  without 
further  elaboration,  I  hold  that  this  case  is  not  controlled  by  the  statute." 

To  the  same  effect  is  the  holding  of  the  Supreme  Court  of  Tennessee 
in  L.  H.  Young  v.  C,  N.  O.  &  T.  P.  Ry.  Co.  (unreported)  in  1903  at 
Knoxville. 

The  cases  cited  in  support  of  the  declaration,  construing  New  York, 
Wisconsin,  and  Missouri  statutes,  have  no  application  here,  for  the 
reason  that  the  fencing  statutes  in  these  states  are  quite  different  from 
those  of  Tennessee.  It  will  be  observed  that  in  those  cases  where  it 
has  been  held  that  a  right  of  action  would  lie  against  a  railroad  com- 
pany for  injuries  caused  to  passengers  or  employes  by  the  company's 
failure  to  fence  or  maintain  a  fence  along  its  line  it  was  made  a  posi- 
tive duty  of  the  railroad  company  to  fence  its  roadbed.  No  such  stat- 
ute law  exists  in  Tennessee. 

The  second  ground  of  demurrer  presents  the  doctrine  of  assumed 
risk.  Without  citing  or  reviewing  the  authorities  bearing  on  this  ques- 
tion, we  are  satisfied  that  this  ground  of  the  demurrer  is  also  well 
taken.  The  demurrer  is  sustained.  The  plaintiff  is  allowed  20  days 
to  amend  her  declaration. 


THE  ABBAM  V,  SKIDMORB.    THE  CRESCENT.    THE  U  T.  WHITMORB. 

<Dl8trict  Court,  S.  D.  New  York.    January  22,  1908.) 

Collision— Tugs  with  Tows  Meetino— Nabkow  Channel— Rule. 

A  tng  with  a  scow  In  tow  alongside  held  solely  In  fault  for  a  collision  In 
Bast  river  near  Riker's  Island  between  the  scow  and  a  schooner  in  tow 
of  a  meeting  tug  on  a  hawser,  on  the  ground  that  she  suddenly  changed 
her  course  to  port,  and  also  that  she  was  on  the  port  side  of  the  channel, 
in  violation  of  the  narrow-channel  rule. 

In  Admiralty.    Suit  for  collision. 

MacFarland,  Taylor  &  Costello,  for  Haskell  and  The  L.  T,  Whit- 
more. 
Hyland  &  Zabriskie,  for  The  Abram  F.  Skidmorc. 
James  J.  Macklin,  for  The  Crescent. 
William  J.  Cleary,  for  William  E.  Cleary. 

ADAMS,  District  Judge.  These  actions  arose  out  of  a  collision 
which  occurred  about  2  o'clock  p.  m.  on  the  5th  day  of  September, 
1906,  in  the  East  River  in  the  vicinity  of  Riker's  Island,  between  the 
schooner  L.  T.  Whitmore  bound  west,  with  her  sails  furled,  in  tow 
of  the  tug  Crescent  on  a  hawser  of  about  50  fathoms  in  length,  and 
the  scow  Ina,  belonging  to  William  E.  Cleary,  bound  east,  in  tow 
on  the  port  side  of  the  tug  Abram  P.  Skidmore.    The  tide  was  ebb. 
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running  west  about  2  miles  an  hour  in  the  center  of  the  channel  and 
about  a  half  of  a  mile  on  the  north  shore.  It  was  somewhat  stronger 
on  the  south  shore  than  the  north  shore/ 

The  first  action  was  brought  by  the  master  and  part  owner  of 
the  Whitmore,  who  alleged  that  she  was  directly  behind  the  Cres- 
cent, that  neither  she  nor  the  Crescent  changed  her  course,  and  the 
Skidmore  and  the  Ina  came  somewhat  diagonally  toward  the 
schooner  and  collided  with  her  bowsprit  crushing  in  the  schooner's 
port  bow,  etc.,  through  improper  navigation  on  the  part  of  the 
Skidmore.  The  Skidmore  answered  the  libel  denying  that  there  was 
any  fault  on  her  part  and  alleging  that  she  and  tow  were  proceeding 
through  the  channel  about  100  feet  from  its  northerly  edge  and  saw 
the  Crescent  approaching  about  IJ^  to  2  points  on  the  Skidmore's 
starboard  bow  and  kept  that  course  until  she  was  a  short  distance 
away  when  she  changed  to  pass  to  the  port  side  of  the  Skidmore 
and  in  attempting  to  do  so,  brought  the  schooner's  bow,  partly 
through  the  latter's  fault  in  failing  to  follow  the  Crescent,  in  con- 
tact with  the  bow  of  the  Ina  about  two-thirds  of  the  way  to  the  port 
side.  The  Skidmore  also  filed  a  petition  to  bring  the  Crescent  into 
the  action.  The  Crescent  duly  answered  the  libel  and  petition, 
denying  any  fault  on  her  part  and  alleging  that  the  collision  was 
caused  solely  through  the  fault  of  the  Skidmore  in  suddenly  chan- 
ging her  course  toward  the  Whitmore  so  as  to  bring  about  the  con- 
tact and  also  charged  the  Skidmore  with  fault  in  navigating  upon 
•  the  wrong  side  of  the  channel.  Cleary  then  brought  his  action 
against  all  of  the  vessels  to  recover  the  damages  to  the  Ina,  alleging 
that  the  schooner  suddenly  ran  into  the  Ina  and  that  all  the  vessels 
were  in  fault,  the  tugs  for  not  giving  signals,  etc.,  and  the  Whitmore 
for  not  following  the  Crescent.  The  allegations  of  the  libel  were 
duly  denied  by  the  other  vessels.  Other  faults  were  alleged  by  all 
of  the  vessels  but  thfi  litigation  has  principally  proceeded  on  the 
question  as  to  which  of  the  tugs  and  tows,  changed  her  course, 
and  the  remaining  allegations  of  neglect  may  be  disregarded. 

The  Whitmore,  from  an  .eastern  port  with  a  cargo  of  lumber 
under  and  on  deck  was  bound  to  65th  Street,  South  Brooklyn.  She 
had  stopped  at  City  Island  early  in  the  morning  of  the  day  of  the 
collision.  Her  crew  was  then  paid  off  excepting  the  master,  the 
mate  and  the  cook,  who  remained  on  board.  After  being  taken  in 
tow  by  the  Crescent,  the  mate  went  to  the  wheel,  the  master  was 
below,  and  the  cook  was  on  top  of  some  of  the  lumber,  looking 
around.  He  was  not  strictly  doing  duty  as  lookout  but  he  had  a 
good  view  in  all  directions.  The  mate's  view  ahead  was  obscured 
by  the  deck  load. 

The  Ina,  a  scow  about  100  feet  long,  was  taken  in  tow  on  the 
port  side  of  the  Skidmore  at  Potts  Cove,  Astoria,  bound  for  White- 
stone,  Long  Island.  She  had  a  square  bow  which  was  about  30 
feet  ahead  of  the  bow  of  the  tug.  The  tug  was  about  76  feet  long. 
The  tow  left  Potts  Cove  about  12 :30  p.  m.  and  proceeded  through 
the  channel  between  North  Brother's  Island  and  South  Brother's 
Islarjd  and  thence  on  the  north  side  of  the  river,  said  by  her  wit- 
nesses about  100  feet  from  the  northerly  side  of  the  channel. 
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As  stated  above,  it  is  claimed  by  the  Skidmore  that  while  she  was 
navigating  on  the  northerly  side  of  the  channel,  the  Crescent  and  . 
schooner  approached  on  her  starboard  side  and  suddenly  changed 
to  cross  her  bow,  while  the  Crescent  and  schooner  claim  that  the 
vessels  approached  each  other  so  as  to  pass  port  to  port  and  would 
have  cleared  by  100  or  150  feet,  had  not  the  Skidmore  suddenly 
changed  to  the  port. 

The  weight  of  the  testimony  is  decidedly  with  the  contention  of 
the  Crescent,  supported  as  it  is  not  only  by  statements  from  those 
on  the  schooner  but  by  two  disinterested  witnesses  from  the  Night 
Hawk,  a  small  gasolene  launch,  which  followed  and  overtook  the 
Skidmore,  observing  what  she  did.  They  said  that  the  vessels  were 
approaching,  the  Crescent  and  the  schooner  being  nearer  to  the 
northerly  side  of  the  channel,  so  as  to  pass  each  other  safely,  clear 
water  being  seen  between  them,  and  they  then  heard  the  crash  of 
the  collision,  and  saw  the  schooner  and  scow  in  collision,  the  lat- 
ter then  heading  to  the  northerly  side  of  the  channel,  which  their 
testimony  indicates  was  brought  about  by  a  change  to  the  north- 
ward. Some  of  the  witnesses  from  the  Crescent  said  that  in  passing 
the  Skidmore,  they  observed  that  the  steersman  was  leaning  over 
the  wheel  as  though  he  was  asleep.  It  was  argued  therefrom  that 
the  Skidmore  being  of  very  weak  power  was  turned  to  port  by  the 
strength  of  the  current,  which  she  was  trying  to  overcome.  There 
is  some  force  in  the  argument  but  it  is  not  necessary  to  adopt  it  as 
the  other  evidence  is  sufficient  to  support  the  Crescent's  conten- 
tion. 

There  is  another  feature  of  the  case  which  would  condemn  the 
Skidmore,  that  is  navigating  on  the  wrong  side  of  a  narrow  chan- 
nel. While  she  was  not  within  100  feet  of  the  northerly  edge,  as 
claimed  by  herself,  she  was  undoubtedly  on  the  port  side  of  mid- 
channel  and  thereby  violated  Rule  25,  which  provides  that  "In  nar- 
row channels  every  steam  vessel  shall,  when  it  is  safe  and  practica- 
ble, keep  to  that  side  of  the  fair  way  or  mid-channel  which  lies  on 
the  starboard  side  of  such  vessel."  Her  power  was  not  sufficient 
to  enable  her  to  make  much,  if  any,  progress  with  her  tow  in  stem- 
ming the  strength  of  the  adverse  current,  hence  she  sought  a  part 
of  the  channel  where  she  would  not  meet  its  full  power,  which  was 
on  the  northerly  side.    In  this  particular  she  was  also  in  fault. 

The  faults  of  the  Skidmore  are  so  marked  and  so  plainly  account 
for  the  collision  that  it  is  unnecessary  to  consider  the  further  de- 
tails of  the  navigation  of  the  other  vessels. 

There  will  be  a  decree  for  the  libellants  Haskell  and  Cleary  against 
the  Skidmore,  with  orders  of  reference.  The  libels  against  the  Crescent 
and  the  Whitmore  will  be  dismissed. 
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RONEY  V.  CHASE.  TALBOT  A  CO. 
(District  Court,  S.  D.  New  York.    December  20,  1907.) 

1.  Admibalty—Pueading— Set-Off. 

A  respondent  in  admiralty  cannot  Bet  up  an  independent  daim  as  a 
defense  by  way  of  set-off. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  1«  Admiralty,  §  327.] 
2   Shipping— Demurbage— Unavoidable  Delay  in  Disgdeiaboing. 

A  consignee  of  cargo  cannot  be  held  liable  for  demurrage  because  of  de- 
lay in  discharging,  due  to  the  inability  of  the  vessel  to  reach  the  dock 
designated  for  discharge,  owing  to  obstmction  by  dredges  engaged  in  im- 
proving the  waterway,  in  the  absence  of  a  contract  covering  such  situation, 
and  where  the  obstruction  was  not  known  when  the  dock  was  desig- 
nated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Shipping,  §  57G.1 

In  Admiralty. 

Owen  &  Sturges,  for  libellant. 

Hagen,  Goodrich  &  Coughlan,  for  respondent 

ADAMS,  District  Judge.  This  action  was  brought  by  John  C. 
Roney,  the  master  of  the  schooner  Hattie  E.  King,  to  recover  from 
Chase,  Talbot  &  Company,  a  corporation  of  New  York,  $98.84,  a  bal- 
ance of  freight  alleged  to  be  due  the -libellant  by  virtue  of  the  services 
of  the  schooner  in  transporting  a  cargo  of  lumber  from  Bangor,  Maine, 
to  New  York,  and  for  demurrage  on  the  schooner  in  consequence  of 
delay  in  discharging.  The  respondent  claimed  to  be  entitled  to  deduct 
$10.13  commissions  earned  by  it  but  there  was  no  contract  for  the  pay- 
ment of  commissions  in  this  case  and  if  they  became  due  from  previous 
transactions,  they  are  not  competent  as  a  set-off  here.  It  is  well  set- 
tled that  a  respondent  cannot  in  the  admiralty  make  a  defence  of  an 
independent  claim  by  way  of  set-off.    Benedict's  Adm.  p.  264,  §  465. 

The  remaining  matter  to  be  considered  is  that  relating  to  demurrage. 
The  agreement  with  respect  thereto  is  set  forth  in  the  second  article 
of  the  libel,  admitted  in  the  answer,  as  follows: 

"Second.  That  heretofore  and  on  or  about  the  15th  day  of  May  1907  the 
Schooner  Hattie  E.  King  being  in  the  Port  of  Bangor,  Maine,  and  bound  on 
a  voyage  to  New  York,  Lowell  &  Engel  shipped  or  caused  to  be  shipped  on 
board  said  Schooner  a  cargo  of  spruce  lumber  to  be  transported  to  New 
York  at  an  agreed  rate  of  freight  and  to  be  delivered  to  Chase,  Talbot  & 
Company  the  respondent  herein.  That  the  lay  days  should  be  at  the  rate 
of  20,000  feet  per  day  (Sundays  and  legal  holidays  excepted)  after  forty 
eight  hours  for  orders,  after  which  demurrage  at  the  rate  of  ten  cents  per 
register  ton  per  day  for  vessels  under  250  tons  register,  pr  25,000  feet  for 
vessels  above  250  tons  register.  That  a  bill  of  lading  for  said  cargo  was 
duly  signed  and  delivered  the  shipper  to  which  the  libellant  prays  leave  to 
refer  upon  the  trial  of  this  action." 

The  only  provision  in  the  bill  of  lading  relating  to  demurrage  was  as 
follows : 

**No  claim  is  to  be  made  against  shipper,  in  any  event  for  demurrage, 
or  damages  In  the  nature  of  demurrage,  caused  by  detention,  in  the  port 
of  discharge;  It  being  understood  that  nothing  in  this  clause  shall  interfere 
with  claim  against  cargo/' 
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The  parties  have  stipulated  that  the  vessel  arrived  in  the  port  of 
New  York  and  reported  her  readiness  to  discharge  at  9  a.  m.  June  3d ; 
that  she  was  ordered  to  deliver  her  cargo  at  a  yard  on  the  Gowanus 
Canal;  that  the  vessel  did  not  reach  her  dock  until  the  18th  at  2:30 
p.  m,  and  did  not  work  that  day  on  account  of  the  absence  of  stevedores 
whom  the  vessel  was  under  an  obligation  to  furnish ;  that  the  work  of 
discharging^  commenced  on  the  19th  of  June  and  continued  all  day; 
that  the  discharging  continued  the  20th  until  about  11  o'clock  when 
the  stevedores  threw  up  the  job  and  no  further  work  was  done  that 
day;  that  on  the  21st  nothing  was  done  on  account  of  the  absence  of 
stevedores  until  1 :30  p.  m.,  when  the  discharging  was  resumed  and 
continued  for  the  balance  of  the  day;  that  the  23d  was  Sunday  and 
no  work  was  done ;  that  on  the  24th,  26th  and  26th,  discharging  was 
carried  on  and  completed  at  6  p.  m.  on  the  last  named*  day ;  that  the 
basis  upon  which  demurrage  is  to  be  calculated  is  correctly  set  forth 
in  the  2nd  article  of  the  libel,  and  that,  therefore,  the  vessel  should 
have  been  discharged  on  the  17th  at  10  a.  m.  had  there  not  been  inter- 
ference which  prevented. 

There  was  an  admitted  detention  of  one  and  a  half  days  occasioned 
by  the  stevedores  employed  by  the  vessel.  This  time  should  be  allowed 
to  the  respondent.  The  vessel  was  detained  from  June  17th  at  10  a.  m. 
to  June  26th  at  6  p.  m.,  a  period  of  ten  days.  Deducting  the  said  day 
and  a  half,  there  was  a  period  of  8i/^  days  during  which  she  was  de- 
tained owing  to  no  fault  on  her  part. 

The  claim  of  demurrage  is  defended  upon  the  ground  that  the  deten- 
tion at  Gowanus  Canal  was  caused  by  the  use  of  dredges  which  were 
at  work  deepening  a  public  water  way,  which  was  not  known  to  the 
respondent  prior  to  the  arrangements  having  been  made  for  the  dis- 
charge and  the  vessel  going  to  the  place. 

The  libellant  claims  that  the  obstruction  of  the  canal  was  of  no  im- 
portance as  the  delay  attending  such  obstruction  was  upon  the  re- 
spondent and  not  upon  the  vessel. 

In  order  to  hold  the  respondent  it  should  appear  that  it  was  under 
some  obligation,  express  or  implied,  to  receive  a  definite  quantity  per 
day,  notwithstanding  unavoidable  detention  caused  by  the  acts  of  a 
third  party  in  making  a  public  improvement  and  making  it  responsible 
for  such  delay.  I  have  been  referred  to  no  authority  which  would 
cover  such  a  case  and  it  seems  to  me  that  justice  will  be  reached  by 
permitting  the  loss  to  remain  where  it  fell.  The  admission  of  the 
correctness  of  the  allegations  of  the  2nd  article  of  the  libel  does  not 
suffice  to  establish  a  case  against  the  respondent  for  demurrage  under 
the  circumstances. 

There  will  be  a  decree  for  the  libellant  for  $98.84,  with  interest. 
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SMITH  et  al.  ▼.  KRAUSE  et  aL 

(Clrcnlt  CJourt,  S.  D.  Nev  York.    March  11,  1908.) 
« 
Teade-Mabks— Subjects— Novelty  Ribbons. 

The  words  "Merrle  Christmas"  printed  on  or  woven  in  ribbons  at  Inter- 
vals are  not  the  subject  of  a  trade-mark,  the  words  being  an  integral  part 
of  the  ribbon,  which  was  evidently  designed  for  use  in  tying  Christmas 
packages,  and  not  merely  a  mark  to  identify  the  manufacturer. 

t£d.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  §§  1-12. 

Arbitrary,  descriptive,  or  fictitious  character  of  trade-marks  and  trade- 
names, see  note  to  Searle  &  Hereth  Co.  v.  Warner,  60  O.  C.  A.  823.] 

r,  F.  Bourne,  for  complainants. 

Dickerson,  Brown  &  Raegener  (Louis  C.  Raegener  and  S.  L.  Moody, 
of  counsel),  for  defendants. 

HOLT,  District  Judge.  This  suit  was  brought  to  restrain  the  al- 
leged infringement  of  a  registered  trade-mark.  The  statement  filed  in 
the  United  States  Patent  Office  claiming  a  trade-mark  states  that  the 
trade-mark,  was  registered  May  8,  1906 ;  that  the  trade-mark  consists 
of  the  words  "Merrie  Christmas" ;  that  the  class  of  goods  to  which  the 
trade-mark  is  appropriated  is  ribbons ;  and  that  the  trade-mark  is  us- 
ually displayed  by  weaving  it  in  the  goods,  and  by  placing  on  the  sides 
of  the  rolls  of  ribbon  and  on  the  boxes  in  which  the  rolls  of  ribbon 
are  packed  printed  copies  of  the  same  words.  It  appears  that  in  1905 
complainants  conceived  the  idea  of  manufacturing  a  ribbon,  in  the 
body  of  which  were  woven,  at  regular  intervals,  the  words  "Merrie 
Christmas,"  in  a  style  of  Old  English  script  type.  The  ribbons  were 
put  up  in  packages  of  10  yards  in  length,  and  the  words  "Merrie 
Christmas"  were  woven  into  the  ribbon  with  an  interval  of  about  2 
inches  between  each  repetition.  On  the  side  of  each  roll  was  also  put 
a  label  containing  the  name  of  Smith  &  Kaufman,  the  complainants, 
and  the  words  "Merrie  Christmas"  written  in  the  same  general  style 
as  the  words  on  the  ribbon,  and  the  words  "Ribbon  No.  2."  The  de- 
fendants thereafter  brought  out  a  cheaper  ribbon,  on  which  the  words 
"Merrie  Christmas,"  written  in  similar  Old  English  script,  are  printed 
at  intervals  along  the  whole  length  of  the  ribbon,  with  about  the  same 
space  between  each  repetition  as  in  the  complainants*  ribbon.  The 
label  put  upon  the  side  of  the  defendants'  rolls  of  ribbon  has  printed 
on  it  the  words  "Holly  Ribbon  Design."  There  is  nothing  in  the 
labels  placed  by  the  defendants  on  the  sides  of  their  rolls  of  ribbon  or 
on  their  boxes  which  imitates  the  complainants'  labels  on  their  rolls 
or  boxes,  but  the  words  "Merrie  Christmas"  woven  or  printed  at  in- 
tervals on  the  whole  length  of  the  ribbon  itself  are  so  similar  as  to 
justify  the  inference  that  the  defendants  planned  to  print  the  words 
on  their  ribbon  with  the  intention  to  imitate  as  closely  as  possible  the 
complainants'  ribbon. 

This  suit  is  not  brought  on  the  ground  of  unfair  competition  in 
trade.  If  it  had  been,  this  court  would  have  no  jurisdiction,  because 
the  parties  are  all  citizens  of  this  state.  It  is  therefore  unnecessary  to 
inquire  whether  the  obvious  imitation  by  the  defendants  of  the  com- 
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plainants'  ribbon  could  be  restrained  on  that  ground.  This  suit  is 
based  exclusively  on  the  theory  that  the  defendants  have  infringed  a 
trade-mark  registered  under  the  laws  of  the  United  States.  The  claim 
is  that  the  words  "Merrie  Christmas,"  in  an  Old  English  style  of 
type,  and  with  the  Old  English  spelling  of  the  word  "merry,"  placed 
at  intervals  upon  a  ribbon,  constitute  a  trade-mark.  I  have  no  doubt 
that  the  term  "Merrie  Christmas"  might  be  a  trade-mark  for  a  particu- 
lar style  of  ribbon,  and  that,  if  the  defendants  had  put  a  label  on  the 
rolls  of  ribbon,  or  on  the  boxes  in  which  the  ribbons  were  packed, 
containing  the  words  "Merrie  Christmas,"  and  particularly  if  those 
words  were  such  an  exact  imitation  of  the  method  of  writing:  and  spell- 
ing adopted  by  the  complainants  as  the  words  upon  the  ribbon  itself 
are,  the  defendants  would  be  liable  for  infringement.  But  the  defend- 
ants have  not  infringed  in  that  way.  The  claim  is  that  the  words 
"Merrie  Christmas,"  woven  into  the  ribbon  at  intervals,  are  a  trade- 
mark, and  that  the  defendants  and  other  people  cannot  be  permitted  to 
make  a  ribbon  having  those  words  woven  into  or  printed  upon  it. 
But  I  do  not  think  that  such  words  put  upon  the  ribbon  itself,  and  con- 
stituting a  part  of  it,  are  the  subject  of  a  tratte-mark.  A  trade-mark 
ordinarily  does  not  add  anything  to  the  value  of  the  goods  in  the  esti- 
mation of  the  buyer.  It  is  simply  a  mark  to  identify  the  manufacturer 
of  them.  The  evident  object  of  putting  upon  the  market  a  ribbon 
having  the  words  "Merrie  Christmas"  on  it  was  to  enable  persons  de- ' 
siring  to  send  a  Christmas  gift  to  tie  the  package  with  a  ribbon  having 
a  Christmas  greeting  upon  it.  Of  course,  a  trade-mark  is  sometimes 
impressed  upon  the  article  sold,  but  I  do  not  think  that  it  ever  proper- 
ly constitutes  an  element  of  value  in  the  thing  itself.  To  the  pur- 
chaser of  such  a  ribbon,  the  fact  that  it  has  **Merrie  Christmas"  in- 
scribed upon  it  adds  a  value  to  it  over  the  value  of  a  plain  ribbon,  for 
the  purpose  for  which  the  purchaser  wishes  to  use  it,  in  putting  it  on 
a  package  containing  a  Christmas  gift.  No  one  would  contend  that 
the  words  "Merrie  Christmas,"  placed  upon  boxes  made  to  contain 
candy,  to  be  sent  as  Christmas  gifts,  or  placed  upon  a  Christmas  card, 
could  be  appropriated  as  a  trade-mark  by  anybody,  and  I  think  that 
the  right  of  anybody  to  place  such  words  upon  a  ribbon  is  pre'cisely 
analogous.  When  so  placed,  the  ribbon  becomes  more  valuable  for 
the  particular  purpose  of  sending  a  Christmas  gift.  Anybody  has  the 
right  to  make  such  a  ribbon,  just  as  he  has  a  right  to  make  a  Christ- 
mas box  or  a  Christmas  card,  and,  in  my  opinion,  nobody,  under  the 
guis^  of  adopting  the  words  as  a  trade-mark,  can  obtain  a  monopoly 
for  the  manufacture  of  such  goods.  The  truth  is  the  words,  when  put 
on  the  ribbon,  are  not  a  trade-mark,  but  are  an  integral  part  of  the  rib- 
bon, adding  to  its  value.  If  it  is  possible  for  any  one  to  get  a  monopoly 
of  such  a  ribbon,  it  must  be  done  by  an  ^ipplication  for  a  desig:n  patent ; 
although,  in  my  opinion,  it  is  very  doubtful  whether  such  a  patent 
would  be  valid.  At  all  events,  I  am  convinced  that,  under  the  guise 
of  registering  a  trade-mark,  no  person  can  get  a  monopoly  of  the  right 
to  manufacture  a  ribbon  with  the  words  "Merrie  Christmas"  on  it. 
It  is  claimed  that  the  complainants  can  maintain  the  right  to  prevent 
the  imitation  of  the  peculiar  antique  style  and  spelling  of  the  words, 
but  neither  the  style  nor  the  spelling  adopted  by  the  complainant,  al- 
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though  somewhat  distinctive,  is  very  peculiar  or  unusual.  I  have  no 
doubt  that  the  defendants  intentionally  imitated  it,  but  that  is  im- 
material, if  such  a  use  of  a  trade-mark  is  invalid.  The  question  in- 
volved in  this  case  seems  to  be  novel.  The  only  authority  which  has 
been  called  to  my  attention  which  seems  to  have  any  analogy  to  this 
case  is  the  case  of  Lalande  v.  Appel,  described  in  Browne  on  Trade- 
Marks,  §  141.  In  that  case  it  was  held  that  tickets  or  labels  composed 
and  sold  by  a  lithographic  printer  for  general  use  by  the  purchasers, 
by  being  placed  on  bottles  of  liquors  made  by  the  purchasers,  could  not 
be  considered  as  trade-marks.  The  court  held  that  the  tickets  in  ques- 
tion were  the  special  objects  of  commerce,  and  therefore  could  not  be 
regarded  as  trade-marks;  that  the  mark  itself  cannot  be  an  object 
of  commerce ;  that  as  to  a  merchant  using  such  a  ticket  by  applying  it 
to  bottles  containing  the  product  of  his  manufacture,  it  may  become  a 
trade-mark,  but  as  to  the  lithographers  the  tickets  can  be  nothing  but 
the  special  object  of  their  industry. 

My  conclusion  is  that  there  should  be  a  decree  for  the  defendants, 
dismissing  the  bill  on  the  merits,  with  costs. 


PERKINS.  GOODWIN  &  CO.  v.  UNITED  STATES, 

(Circuit  Court.  EI  D.  Pennsylvania.     March  20.   1908.) 

No.  52. 

1.  Customs  Duttes— Weight— Cm^N a  Clay— Allowance  fob  Moisture. 

Under  Tariff  Act  July  24,  1897.  c.  11,  §  1,  Schedule  6,  par.  93,  30  Stat 
156  (U.  S.  Oomp.  St.  1901,  p.  1632),  making  china  clay  dutiable  by  the 
ton,  duty  may  properly  be  laid  upon  the  actual  weight  of  the  clay  and  ttie 
moisture  therein,  if  the  moisture  Is  not  more  than  is  ordinarily  found; 
but  duty  should  not  be  exacted  on  an  abnormal  amount  of  moisture. 

2.  Same— Actual  Weight— Trade  Custom, 

Under  Tariff  Act  July  24,  1897,  c  11,  {  1,  Schedule  B,  par.  93,  30  Stat. 
156  (U.  S.  Comp.  St.  1901,  p.  1632),  making  china  day  dutiable  by  the  ton, 
the  duty  on  china  clay  in  casks  may  properly  be  based  on  the  actual 
weight  of  the  importation,  regardless  of  the  custom  of  the  trade  to  con- 
sider a  cask  as  half  a  ton  and  to  pay  for  it  on  that  basia 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

Comstock  &  Washburn  (J.  Stuart  Tompkins,  of  counsel),  for  ap- 
pellants. 

Jasper  Y.  Brinton,  Asst.  U.  S.  Atty.,  and  J.  Whitaker  Thompson, 
U.  S.  Atty. 

J.  B.  McPHERSON,  District  Judge.  The  merchandise  in  question 
is  china  clay  imported  from  England,  and  is  dutiable  under  section 
1,  par.  93,  of  the  Tariff  Act  of  July  24,  1897,  c.  11,  Schedule  B,  30 
Stat.  166  (U.  S.  Comp.  St.  1901,  p.  1632),  at  $2.50  per  ton.  The  dis- 
pute is  solely  concerning  the  proper  method  of  ascertaining  the  weight 
upon  which  the  duty  is  to  be  laid.  The  clay  is  almost  invariably  im- 
ported in  casks,  and  it  appears  clearly  from  the  testimony  before  the 
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covLTt  that  for  40  years  at  least  it  has  been  the  custom  of  the  trade  to 
reckon  two  of  these  casks  to  a  ton  of  2,240  pounds,  and  to  pay  for  the 
contents  upon  this  basis.  But  in  this  connection  a  further  statement 
must  be  made.  The  casks  are  so  built  that  eaqh  is  intended  to  hold 
1,120^  pounds  of  air-dry  clay,  so  that  after  a  cask  has  been  filled  it  should 
ordinarily  contain  about  half  a  ton  of  clay — if  the  material  were  bone 
dry,  as  it  never  is — plus  a  variable  amount  of  moisture,  which  may  be 
anywhere  from  10  per  cent,  to  30  per  cent.,  but  which  usually  averages 
10  per  cent,  or  12  per  cent.  The  packages,  therefore,  comprising 
cask,  clay,  and  moisture,  may  vary  a  good  deal  in  weight,  and,  since  the 
duty  is  laid  upon  the  ton,  there  may  be  more  or  less  difficulty  in  ascer- 
taining the  proper  quantity  of  the  dutiable  merchandise.  It  is  compar- 
atively easy  to  eliminate  the  cask — and  that  has  been  done  in  the  pres- 
ent case — ^but  when  it  comes  to  the  two  remaining  elements,  there  is 
room  for  dispute.  In  addition  to  the  testimony  taken  by  thi^mporters, 
the  parties  have  agreed  upon  the  following  stipulation : 

"It  is  hereby  stipulated  by  counsel  for  the  respective  parties  in  the  above- 
entitled  cause  that  the  merchandise  involved  therein  is  correctly  specified  In 
the  ten  protests  and  entries  referred  to  at  the  foot  of  the  importers'  pe- 
tition (copy  hereto  annexed),  and  that  the  ten  transcripts  of  the  certificates 
from  the  surveyor's  oflace  herewith  submitted  represent  the  'gross  v^elghts»' 
tares'  and  *net  weights'  of  the  merchandise  as  found  by  the  government's 
weighers,  and  that  upon  the  'net  weights'  duty  was  subsequently  assessed, 
and  that  the  tares  therein  stated  represent  the  estimated  weight  of  the  casks, 
and  have  no  reference  to  moisture  contained  in  the  contents  of  said  caslcs,  hav- 
ing been  computed  according  to  the  government's  contention  either  upon  the 
basis  of  T.  D.  27,698  declaring  72  pounds  to  be  schedule  tare,  or  upon  actual 
weight  of  casks  in  cases  where,  under  article  1658,  Customs  Regulations  1899, 
actual  tare  has  been  taken.  The  importers,  however,  dispute  that  the  tares 
were  determined  in  that  manner,  and  claim  that  according  to  computations  of 
the  tare  per  cask  made  by  dividing  the  total  tare  allowed  on,  by  the  total 
number  of  casks  covered  by,  each  entry,  it  appea'rs  that  the  weight  allowed 
for  each  cask  was  In  no  case  72  x)ound3,  but  was  for  the  ten  entries  embraced 
mider  this  appeal  as  follows: 

Entry  No.     7,347 78       pounds. 

"  15.002 73 

22,504 83 

••  20.006 74  * 

-  6.881 78 

"  4,063 70 

-  .       4.483 73.54 

••  6,379 * 74 

••  9,204 78 

-  7,624 73  •• 

"The  importers  further  claim  that  inasmuch  as  In  their  returns  pertaining 
to  these  entries,  the  weighers  did  not  'note  at  the  head  of  the  colnmn  of 
tares*  whenever  the  tare  returned  by  them  is  actual  tare'  (that  is.  weight  as- 
certained by  weighing  emptied  cask),  as  required  by  article  1656,  Customs 
Regulations  of  1899,  the  presumption  is'  that  the  cask  weights  were  merely 
estimated.  But  In  any  event,  it  is  conceded  by  both  parties  that  even  where, 
by  reason  of  excess  moisture,  the  weight  of  casks  was  over  the  average  of 
72  pounds  each,  and  even  where  tare  of  83  pounds  per  cask  was  allowed,  as 
on  entry  Na  22,504,  no  allowance  or  deduction  was  made  on  account  of  ex- 
cessive moisture  contained  in  the  contents  of  the  casks  as  distinguished  from 
the  casks  themselves.  No  'written  notice  of  dissatisfaction  with  the  allowance 
of  tare,'  atta^lng  the  correctness  of  the  weight  of  the  casks  as  found,  was 
filed  by  the  Importers  under  the  provisions  of  article  1658,  Customs  Regu- 
lations of  1899,  because  the  importers  have  uniformly  contended  that,  in  ac- 
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<;or(Iance  with  the  oommerclal  transactions  and  the  fact  that  each  cask  Is 
made  and  bought  and  sold  to  contain  1,120. pounds  air-dry  clay  with  12  per 
cent  moisture,  duties  should  be  charged  on  the  basis  of  one-half  ton  or  1,120 
pounds  to  the  cask.  Both  parties  concede  that  the  word  'ton*  as  used  In 
said  paragraph  93  means  a  long  ton  of  2,240  pounds  In  accordance  with  the 
definition  of  the  word  'ton'  as  set  forth  In  section  2951,  U.  S.  Rev.  St." 

< 

The  difficulty  about-  the  facts,  whether  they  appear  in  the  testimony 
or  in  the  foregoing  stipulation,  is  their  failure  to  throw  a  satisfactory 
light  upon  the  amount  of  moisture  in  the  casks  now  in  question.  Ob- 
viously, if  a  particular  shipment  has  been  so  much  exposed,  either 
before  or  during  the  voyage,  that  the  clay  has  taken  up  an  excessive 
amount  of  moisture,  it  would  be  unfair,  and  certainly  against  the  in- 
tention of  the  statute,  to  require  the  importer  to  pay  duty  upon  an 
abnormal  quantity  of  water.  But  it  is  quite  as  obvious,  that,  if 
the  clay  %  in  the  ordinary  commercial  condition,  and  contains  no 
more  moisture  than  is  invariably  found  in  any  shipment,  the  duty 
may  properly  be  laid  upon  the  actual  weight  of  clay  and  moisture  com- 
bined as  it  may  be  found  to  exist  at  the  port  of  entry.  It  is  just  at 
this  point  that  the  present  dispute  arises.  The  actual  gross  weights 
of  the  packages  in  question  were  ascertained  by  the  government's 
employes,  and  after  a  proper  allowance  had  been  made  for  the  weight 
of  the  casks  the  duty  was  levied  upon  the  net  tons  thus  found  to  re- 
main. But  this  remainder,  although  prima  facie  correct,  did  not  ag^ee 
with  the  importers'  expectation.  Instead  of  averaging  1,120  pounds 
of  a  mixture  composed  of  theoretically  bone-dry  clay  and  10  per  cent, 
to  12  per  cent,  of  moisture,  the  casks  showed  a  greater  average  weight, 
and  the  contention  is  therefore  made  that  the  weight  above  half  a  ton 
must  be  water,  and  cannot  be  clay.  The  importers  take  the  position 
that  the  duty  should  be  levied  in  the  same  manner  as  the  clay  is  cus- 
tomarily bought  by  the  trade — ^that  is,  without  actually  weighing  the 
packages — ^by  assuming  that  each  cask  contains  about  half  a  ton 
of  clay  and  10  per  cent,  to  12  per  cent,  of  moisture,  thus  making  the 
dutiable  weight  of  each  cask  vary  from,  say,  1,200  to  1,400  pounds. 
If  the  contents  of  a  cask  weigh  more  than  about  half  a  ton,  more  or 
less,  it  is  argued  that  the  excess  must  be  water  and  should  be  disre- 
garded. 

The  difficulty  about  this  position  is  that  it  rests  upon  little  more 
than  presumption.  For  their  own  convenience,  the  trade  reckon  two 
casks  to  a  ton  of  2,240  pounds,  and  pay  for  the  clay  on  that  basis, 
without  taking  the  trouble  to  weigh  what  they  actually  get,  or  to  de- 
termine whether  or  not  it  is  excessively  wet.  Sometimes  they  get 
more,  and  sometimes  less,  than  half  a  ton  of  clay  to  a  cask.  But  in 
all  probability  the  discrepancies  in  weight  even  themselves  up  in  the 
long  run,  and,  if  the  government  chose  to  levy  its  duty  by  the  same  • 
method,  something  might  be  said  for  it  on  the  score  of  convenience ; 
but  it  is  so  plain  that  unscrupulous  shippers  and  importers  could  easi- 
ly avoid  the  duty  upon  an  appreciable  fraction  of  every  ton  if  casks 
were  merely  counted  and  were  not  actually  weighed,  that  it  causes 
no  surprise  to  find  the  government  declining  to  adop^.the  method 
preferred  by  the  importers,  and  adhering  to  the  method  of  ascertain- 
ing as  nearly  as  possible  the  exact  amount  of  clay  in  each  package. 
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No  doubt  this  may  sometimes  result  in  imposing  duty  upon  more  than 
the  ordinary  commercial  quantity  of  water ;  and,  where  this  can  be 
shown  to  be  the  case,  a  different  question  may  be  presented  from  the 
question  now  before  the  court.  For  I  repeat  that  in  the  various  im- 
portations that  are  now  under  consideration  there  is  no  testimony  to 
show  that  more  moisture  was  present  than  the  quantity  that  is  al- 
most invariably  found  in  air-dry  clay,  and  as  a  consequence  the  im- 
porters' contention  has  no  sufficient  foundation  of  fact. 

It  is  therefore  plain  that,  even  if  the  court  were  of  opinion  that, 
the  duties  in  controversy  should  be  reliquidated,  it  would  be  impos- 
sible to  determine  with  any  accuracy  what  deduction  should  be  made 
from  the  number  of  tons  that  were  found  and  reported  by  the  govern- 
ment weighers.  This  number  is  presumptively  correct,  and  cannot 
be  set  aside  except  for  legal  cause.  But  without  such  cause  I  am 
now  asked  to  say  arbitrarily  that  as  these  shipments  were  bought  and 
paid  for  upon  the  assumption  that  each  cask  contained  half  a  ton  of 
clay  without  reference  to  its  actual  weight,  and  as  the  importers  have 
no  objection  to  pay  duty  upon  this  assumption,  whatever  the  fact 
may  be,  the  government  should  be  restricted  to  the  amount  that  the 
importers  are  willing  to  pay.  This,  I  think,  is  essentially  what  the 
argument  comes  to  under  the  facts  now  in  evidence,  and,  if  I  am  right 
in  so  supposing,  nothing  more  need  be  said  to  refute  it. 

The  decision  of  the  Board  of  General  Appraisers  is  affirmed. 


In  re  KINGSLEY. 
(District  Oonrt,  D.  Vermont    Marcb  80,  190&) 

1.  Guardian  and  Ward— Disability— Nature  and  E^xtent. 

The  dlsabnity  of  a  person  under  guardianship  is  a  creature  of  statute,, 
and  does  not  follow  the  ward  when  he  removes  to  another  state,  but  only 
affects  the  rights  of  parties  within  the  territorial  limits  of  the  applica- 
tion of  the  statute  under  which  the  guardianship  proceedings  were  had. 

2.  Administrators— Foreign  Adiiinistrator— Rtobt  to  Sxhe. 

Courts  will  take  no  notice  of  the  right  of  a  foreign  administrator  to 
sue;  but,  before  he  can  be  recognized  as  the  personal  representative  of 
the  deceased,  he  must  be  clothed  with  authority  from  the  laws  of  the 
state  in  whose  courts  he  desires  to  appear. 

[Ed.  Note. — ^B\>r  cases  in  point,  see  Gent  Dig.  vol.  22,  E)zecntors  and  Ad- 
ministrators, §  2330.] 

&  Guardian  and  Wa^d— Foreign  Guardian— Rionr  to  Sub. 

A  foreign  guardian  cannot  sue,  unless  authorized  to  do  so  by  the  laws 
of  the  state  in  whose  courts  the  suit  is  brought 

[Ed.  Note. — For  cases  in  pointy  see  Gent  Dig.  TOl.  25,  Qnardian  and: 
Ward,  i  570.] 

4.  BANB3IUFT0T— Venus— Ward— Ghanos  or  Domioilb. 

Where  a  ward  under  guardianship  in  New  Hampshire  changed  his. 
domicile  with  the  consent  of  the  guardian  to  Vermont,  and  there  resided, 
for  six  months  prior  to  the  filing  of  his  voluntary  bankruptcy  petition, 
the  court  of  bankruptcy  in  Vermont  had  Jurisdiction,  notwithstanding 
the  New  Hampshire  guardianship,  and  the  fact  that  proceedings  were- 
there  pending  for  the  settlement  of  the  bankrupt's  estate  in  insolvency.. 


Digitized  by 


Google 


276  160  FEDERAL  RBPORTEB. 

Cain  &  Benton,  for  petitioners. 

Gibson  &  Waterman,  Chase  &  Daley  and  A-  P.  Carpenter,  for 
bankrupt. 

MARTIN,  District  Judge.  The  bankrupt  filed  his  voluntary  peti- 
tion in  bankruptcy  February  24,  1908,  was  adjudicated  a  bankrupt 
on  the  same  day,  and  the  case  referred  to  Referee  Cudworth.  C3n 
March  10th  the  petitioners  filed,  their  petition,  alleging  in  substance 
that  said  Brigham  was  duly  appointed  guardian  of  said  bankrupt  on 
June  16,  1905,  by  the  honorable  probate  court  in  the  county  of  Ches- 
hire, in  the  state  of  New  Hampshire ;  that  he  is  now  serving  as  such 
guardian;  that  said  bankrupt  was,  at  the  time  of  said  appointment 
of  said  guardian,  a  resident  of  the  state  of  New  Hampshire,  and  that 
his  residence  has  remained  there  from  thence  hitherto ;  that  said  Cain 
&  Benton  are  creditors  of  said  Kingsley ;  that  said  probate  court  ap- 
pointed a  commissioner  under  the  laws  of  New  Hampshire  for  the 
purpose  of  allowing  claims  of  the  creditors  of  said  Kingsley;  that 
prior  to  the  appointment  of  said  commissioner  several  suits  had  been 
commenced  against  said  Kingsley  and  were  pending  in  the  courts  of 
New  Hampshire  at  the  time  of  the  appointment  of  said  guardian 
and  commissioner,  whereupon,  by  virtue  of  the  statute  of  said  New 
Hampshire,  all  said  suits  were  discontinued,  and  the  creditors*  claims 
have  been  passed  upon  by  said  commissioner,  who  has  filed  his  report 
in  said  probate  court;  and  that  the  adjudication  of  bankruptcy 
should  be  vacated  for  want  of  jurisdiction  of  this  court.  On  March 
12th  notice  was  given  that  the  court  would  hear  the  parties  and  their 
evidence  relating  to  the  facts  set  forth  in  said  petition  at  chambers, 
in  Brattleboro,  March  25,  1908,  at  10  o'clock  a,  m.,  at  which  time 
and  place  the  parties,  with  counsel  and  witnesses,  appeared  and  were 
heard. 

It  appeared  from  the  evidence  that  said  Kingsley  filed  with  the 
honorable  probate  court  aforesaid  his  petition  praying  for  the  appoint- 
ment of  a  guardian  over  himself  "by  reason  of  physical  disability." 
The  copy  of  said  petition  before  me  bears  no  date ;  but  there  is  ap- 
pended thereto  a  copy  of  the  probate  court's  decree,  under  date  of 
June  3,  1905,  granting  the  prayer  of  the  petition,  whereupon  the 
petitioner,  Hosea  W.  Brigham,  was  appointed  guardian  of  said  Aus- 
tin N.  Kingsley  under  date  of  June  16,  1905,  and  in  the  letters  of 
guardianship  this  language  is  found : 

''You  shall  take  care  of  the  person  and  estate  of  yo^r  said  ward,"  etc. 

It  appeared  from  the  evidence  that  the  guardian  never  made  any 
attempt  to  control  the  person  of  his  ward;  that  his  ward,  the  bank- 
rupt, left  the  state  of  New  Hampshire,  and  came  to  Brattleboro,  Vt., 
to  reside,  over  a  year  before  filing  in  this  court  his  petition  in  bank- 
ruptcy, and  has  resided  in  said  Brattleboro  continuously  ever  since; 
that  during  his  said  residence  in  said  Brattleboro,  Vt.,  the  said  guard- 
ian has  furnished  his  said  ward,  the  bankrupt,  funds  for  his  living 
expenses,  whenever  applied  to,  without  protest  as  to  his  ward's 
choice  of  residence. 
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It  is  claimed  by  the  petitioners  that  a  person  under  guardianship 
cannot  change  his  residence,  under  any  circumstances,  during  the 
continuance  of  the  guardianship.  The  disability  of  a  person  under 
guardianship  does  not  follow  him  when  he  removes  to  another  state. 
Such  disability  is  a  creature  of  the  statute,  and  cannot  aflfect  the 
rights  of  parties  outside  of  the  operation  of  the  statute  under  which 
guardianship  proceedings  were  had.  Hannah  Hull  v.  John  D.  Gal- 
lup, Ex'r,  49  Conn.  279;  Powers,  •  Guardian,  v.  Mortee,  Fed.  Cas. 
No.  11,362,  4  Am.  Law  Reg.  (O.  S.)  427;  Morrell  v.  Dickey,  1 
Johns.  Ch.  (N.  Y.)  153 ;  Story  on  Conflict  of  Laws,  §  504. 

In  this  country  it  is  settled  that  our  courts  will  take  no  notice  of 
a  foreign  administrator,  as  conferring  to  him  the  right  of  action  here. 
Before  he  can  be  recognized  as  the  personal  representative  of  the  de- 
ceased, he  must  be  clothed  with  authority  from  the  laws  of  the  state  in 
whose  courts  he  desires  to  appear.  Taylor  v.  Barron,  35  N.  H.  495. 
Authorities  without  number  can  be  cited  in  support  of  this  doctrine. 
The  same  principle  applies  to  a  guardian. 

The  guardianship  proceedings  were  based  upon  the  ward's  appli- 
cation, which  asserted  physical  disability.  It  appears  that  the  only 
decree  of  the  court  shown  by  the  records  is  in  this  language : 

'*Ul)on  consideration  of  the  foregoing  petition,  it  is  decreed  that  the  pray- 
er thereof  be  granted,  and  that  letters  of  guardianship  issue  to  the  said 
Hosea  W.  Brlgham  accordingly." 

.  Whether  such  a  decree  of  the  court  would  subject  the  person  of 
the  ward  to  the  legal  will  of  the  guafdian  to  the  extent  of  a  legal 
control  of  the  domicile  of  his  ward  need  not  be  passed  upon,  as  the 
facts  affirmatively  show  that  the  domicile  of  the  ward  was  changed 
by  the  consent  of  the  guardian.  Kirkland  v.  Whately,  86  Mass.  462. 
A  domicile  of  six  months  is  sufficient  to  give  a  court  jurisdiction  in 
bankruptcy  proceedings. 

It  is  claimed  by  the  guardian  that  he  holds  the  property  of  the  bank- 
rupt under  the  insolvency  laws  of  New  Hampshire,  which  are  not 
suspended  by  the  bankruptcy  enactments  of  Congress,  and  therefore 
this  court  of  bankruptcy  cannot  administer  upon  the  estate  of  his 
ward.  It  is  unnecessary  to  discuss  that  question  now.  The  real 
question  is  that  of  jurisdiction  of  .the  court  in  adjudging  Austin  N. 
Kingsley  a  bankrupt.  Having  been  a  resident  of  Vermont  for  a 
period  of  more  than  six  months  gives  him  a  right  to  apply  to  the 
court  of  bankruptcy  for  relief  from  all  of  his  creditors,  whether  they 
are  within  or  without  the  jurisdiction  of  Vermont  or  New  Hamp- 
shire. The  fact  that  he  is  under  guardianship  in  New  Hampshire 
and  proceedings  are  pending  there  in  the  probate  court — ^a  court  that 
has  no  power  to  relieve  an  insolvent  debtor,  except  as  to  creditors 
residing  in  that  state  or  voluntarily  coming  within  its  jurisdiction — 
does  not  deprive  the  bankrupt  of  seeking  the  benefits  of  the  national 
acts  of  bankruptcy  in  the  federal  court  having  jurisdiction  of  the  dis- 
trict where  the  bankrupt  has  been  domiciled  for  six  months  previous 
to  the  filing  of  his  petition. 
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The  administration  of  the  assets  of  the  bankrupt,  now  in  the 
possession  of  the  guardian  in  New  Hampshire,  is  a  matter  to  be  set- 
tled hereafter  in  the  court  having  jurisdiction  of  such  questions. 

The  petition  that  the  bankruptcy  proceedings  in  this  district  be 
vacated  is  dismissed. 


In  re  SANDERSON. 

(District  Court,  D.  Vermont.    March  17,  1908.) 

No.  1^6. 

Bankbuftot--Olaii»— Fusing— Time. 

Bankr.  Act  July  1,  18d8.  c.  541,  {  57n,  30  Stat.  560  (U.  S.  Ctomp.  St 
1901,  p.  3444),  provides  that  claims  shall  not  be  proved  against  the  estate 
after  a  year  from  the  adjudication,  or  If  in  litigation,  and  final  judgment 
is  rendered,  then  within  60  days  after  the  rendition  of  judgment,  except 
that  the  rights  of  infants  and  insane  persons  without  gaardlans,  without 
notice  of  the  proceedings,  may  continue  6  months  longer.  Held,  that 
the  court  had  no  power  to  permit  proof  of  a  claim  after  the  expiration  of 
the  time  so  fixed,  though  the  creditor's  failure  to  make  proof  within  the 
time  specified  arose  solely  through  accident  and  mistake. 

In  Bankruptcy. 

Alfred  A.  Hall,  for  petitioning  creditors. 
D.  W.  Steele,  for  alleged  bankrupt. 

MARTIN,  District  Judge.  The  date  of  the  bankrupt's  adjudication 
was  June  3,  1904.  On  March  ^,  1908,  the  day  of  the  final  meeting  of 
creditors  for  the  settlement  of  the  trustee's  account  and  for  making 
final  orders  of  distribution,  the  claimant  presented  a  claim  for  $47.36, 
of  which  $14  is  preferred.  The  referee  reports  that  the  claimant 
failed  to  make  and  file  his  claim  within  "the  time  allowed  by  law  sole- 
ly through  accident  and  mistake,"  and  that  no  objection  was  raised 
against  the  allowance  of  the  claim.  The  referee  submits -to  the  court 
whether  the  court  may  not  give  the  referee  special  authority  to  allow 
the  claim. 

There  seems  to  be  no  question  as  to  the  merits  of  permitting  the 
allowance  of  this  claim.  If  Congress  had  left  with  the  court  any  dis- 
cretion in  such  a  case,  this  court  would  be  glad  to  exercise  that  dis- 
cretion in  allowing  the  claim.  Observe  the  language  of  Act  July  1, 
1898,  c.  541,  §  57n,  30  Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3444]  : 

^'Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent  to  one 
year  after  the  adjudication ;  or  If  they  are  adjudicated  by  litigation  and  the 
final  Judgment  therein  is  rendered  within  thirty  days  before  or  after  the 
expiration  of  such  time,  then  within  sixty  days  after  the  rendition  of  such 
Judgment:  Provided,  that  the  right  of  infants  and  insane  persons  without 
guardians  without  notice  of  the  proceedings  may  continue  six  months  longer.'* 

It  is  useless  here  to  consider  whether  the  court  is  not  ordinarily 
vested  with  sufficient  equity  powers  to  grant  relief  where  it  is  equity 
so  to  do,  because  this  statute  cuts  out  anv  common-law  equity  powers 
vested  in  the  court  for  such  allowance.  The  courts  have  construed  this 
statute  literally.  The  claim  in  question  cannot  be  allowed,  as  it  is 
barred  by  this  statute.    In  re  Stein  (D.  C.)  1  Am.  Bankr.  Rep.  662,  94 
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Fed.  124;  Bray  v.  Cobb  (D.  C.)  3  Am.  Bankr.  Rep.  788, 100  Fed.  270; 
In  re  ShaflFer  (D.  C.)  4  Am.  Bankr.  Rep.  728,  104  Fed.  982;  Hutchin- 
son V.  Otis,  9  Am.  Bankr.  Rep.  382,  115  Fed.  937,  63  C.  C.  A.  419 ; 
In  re  Moebius  (D.  C.)  8  Am.  Bankr.  Rep.  690,  116  Fed.  47;  In  re 
Hawk,  8  Am.  Bankr.  Rep.  71,  114  Fed.  916,  52  C.  C.  A.  536;  In  re 
Rosenberg  (D.  C.)  16  Am.  Bankr.  Rep.  465,  144  Fed.  442. 

Some  courts  have  gone  so  far  as  to  hold  that  a  creditor  not  named 
in  the  schedule  and  having  received  no  notice,  directly  or  indirectly, 
is  barred  in  one  year  from  proving  or  having  his  claim  allowed.  In 
re  Muskoka  Lumber  Co.  (D.  C.)  11  Am.  Bankr.  Rep.  761,  127  Fed. 
886,  and  cases  there  cited. 


UNITED  STATES  V.  RUSCH  &  CO.     TITUS  BLATTER  &  CO.  v.  UNITED 
STATES.     QUAINTANCB  v.  SAME. 

(arcuit  Court,  S.  D.  New  York.     March  2.  1908.) 

Nos.    4,736,   6,000,   5,091. 

Customs  Dutibs— Classification— Cotton  Olotji  wtrn  Colobbd  Figxtbes. 
Under  Tariff  Act  July  24,  1897,  e.  11,  §  1.  Schedule  I,  pars.  305-809, 
30  Stat  175-177  (U.  S.  Comp.  St  1901,  pp.  1656-1658),  providing  for  "color- 
ed" cotton  cloths,  the  character  of  the  fabrics  as  colored  is  determined  by 
the  condition  of  the  warp  and  filling  threads  alone ;  and  cottons  having 
colored  figures,  but  an  uncolored  foundation,  are  not  "colored,"  within 
the  meaning  of  the  tariff  act,  though  the  figures  may  cover  most  of  the 
foundation  fabric  and  have  on  the  eye  the  effect  of  a  colored  fabric. 

On  Application  for  Review  of  Decisions  by  the  Board  of  United 
States  General  Appraisers. 

For  decisons  below,  see  G.  A.  6,492  (T.  D.  27,762)  and  G.  A.  6,670 
(T.  D.  28,447),  relating  to  importations  at  the  port  of  New  York.  The 
former  reversed  the  assessment  in  the  Rusch  Case,  and  the  latter  af- 
firmed the  assessment  in  the  Blatter  and  Quaintance  Cases. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

HOUGH,  District  Judge.  The  "countable  clauses"  of  the  cotton 
schedule  of  Tariflf  Act  July  24,  1897,  c.  11,  §  1,  30  Stat.  175-177  (U. 
S.  Comp.  St.  1901,  pp.  1666-1658)— Schedule  I,  pars.  305-309— pro- 
vide a  method  of  assessing  duty  on  cotton  cloth  depending  upon  the 
number  of  threads  therein  to  the  square  inch,  whether  the  fabric  is 
bleached  or  not,  and  whether  or  not  the  same  is  "dyed,  colored,  stain- 
ed, painted  or  printed."  Paragraph  310  defines  the  phrase  *'cotton 
cloth,"  making  the  test  ability  to  count  the  warp  and  filling  threads, 
whether  the  fabric  be  "figured,  fancy  or  plain."  Paragraph  313  pro- 
vides additional  duty  for  cloths  in  which  other  than  the  ordinary  warp 
and  filling  threads  have  been  introduced  to  form  a  figure,  and  de- 
clares that  such  duty  shall  be  paid  without  regard  to  whether  the  cloth 
be  unbleached,  bleached,  dyed,  colored,  stained,  painted,  or  printed. 

The  merchandise  here  in  question  is  certainly  cotton  cloth  under 
paragraph  310,  and  it  contains  figures,  introduced  in  the  manner  de- 
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scribed  in  paragraph  313;  but  the  introduction  of  colored  threads, 
and  elaboration  of  ornamental  designs  thereby,  has  been  carried  so 
far  that  in  some  cases  the  warp  and  filling  threads  haye  become  al- 
most invisible,  and  the  effect  on  the  eye  is  that  of  a  colored  fabtic. 
The  board  decisions  under  review  are  irreconcilable.  In  the  Rusch 
Case  the  opinion  follows  U.  S.  v.  Beer  (C.  C.)  143  Fed.  918,  which 
supports  G.  A.  2,934  (T.  D.  16,834);  and  that  decision  laid  down 
the  general  rule  that : 

"It  Is  the  body  of  the  fabric,  the  warp  and  filling,  that  determines  Its  char- 
acter as  cotton  cloth,  and  brings  it  within  the  scope  of  the  countable  clauses 
of  the  tariff  act  of  1897." 

From  the  Beer  Case  there  was  no  appeal.  But  the  doctrine  of  that 
decision  the  board  finds  it  impossible  to  apply  in  the  Blatter  and 
Quaintance  Cases,  finding  themselves  confronted  with  very  extreme 
instances  of  extraordinary  colored  threads  covering  most  of  the  origi- 
nally woven  surface,  and  therefore  holds  the  goods  "colored"  by  such 
excessive  ornamentation.  Where  is  the  line  to  be  drawn?  Just  how 
much  of  the  bleached  or  unbleached  warp  and  filling  must  be  visible, 
to  prevent  the  additional  threads  being  held  to  color  the  entire  fabric 
for  dutiable  purposes?  And  what  will  be  the  result  if  ornamentation 
as  excessive  as  any  in  colored  threads  be  applied  without  color  ?  And, 
again,  if  the  extraordinary  threads  be  held  to  color  the  cotton  cloth, 
will  they  also  subject  the  article  to  additional  duty  under  paragraph 
313? 

To  these  queries  I  find  no  answer  in  the  record,  or  on  argument, 
except  the  suggestion  that  a  reasonable  interpretation  must  be  given 
to  the  word  "colored."  This  can  only  mean  that  some  appraiser  shall 
look  at  the  cloth  and  judge  whether  it  is  or  is  not  sufficiently  covered 
with  colored  designs  to  be  called  "colored  cotton  cloth."  Such  a  meth- 
od of  decision  does  not  recommend  itself.  Yet  I  can  see  no  logical 
standing  ground  between  that  method  and  the  simple  standard  of  the 
Beer  Case. 

The  Rusch  decision  is  affirmed,  and  the  rulings  on  the  protests  of 
Quaintance  and  Blatter  reversed. 


MORIMURA   BROS.   T.    UNITED   STATES. 

(Circuit  Court,  S.  D.  New  York.     March  2,  1908.) 

No.   5,071. 

GusTOifs  Durncs— ••CLEaucAL  Error"— Correction. 

The  expression  "clerical  error"  Implies  negligence  or  carelessness  of  a 
clerk,  writer,  or  copyist,  and  assumes  that  the  mlstiike,  or  negligence,  or 
carelessness,  Is  that  of  one  engaged  In  the  subordinate  service  of  tran- 
ficrlption,  copying,  or  comparison ;  labor  not  requiring  original  thought. 
Held  that,  where  a  standard  article  was  incorrectly  invoiced  at  an  excess- 
ive price,  this  was  a  clerical  error  of  a  kind  of  which  correction  is  not 
harmful  to  the  administration  of  customs  laws,  and  relief  from  which 
should  be  granted. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pw 
1224.] 
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On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

Kammerlohr  &  Duffy  (John  G.  Duffy,  of  counsel),  for  importers. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

HOUGH,  District  Judge.  The  petitioners  imported  certain  goods 
from  Japan,  which  were  incorrectly  invoiced  at  a  greater  number  of 
sen  than  was  the  actual  value  thereof,  and  also  greater  than  the  price 
paid  therefor.  The  error  was  observed  by  the  appraiser  examining 
the  invoice,  and  it  was  shown  that  the  goods  thus  overvalued  were 
staple  articles,  long  regularly  imported  by  the  petitioners,  and  obtain- 
ed by  them,  and  easily  obtainable,  at  the  correct  and  lower  rate.  The 
protest  was  for  clerical  error,  and  the  board  overruled  the  same  on  the 
ground  that  the  excessive  duties  exacted  were  due  to  petitioners'  neg- 
ligence or  carelessness. 

Clerical  error  implies  negligence  or  carelessness;  but  the  question 
is:  Whose  is  the  negligence?  If  it  is  that  of  a  "clerk,  writer,  or 
copyist,"  it  is  clerical  error.  Century  Dictionary.  The  expression  as- 
sumes that  the  mistake  or  negligence  or  carelessness  is  that  of  one 
engaged  in  the  subordinate  service  of  transcription,  copying,  or  com- 
parison ;  a  labor  not  requiring  original  thought.  It  seems  to  me  that 
the  mistake  in  this  case  was  clearly  clerical,  and,  furthermore,  that  it 
is  the  sort  of  error  correction  of  which  is  not  harmful  to  the  admin- 
istration of  the  customs  laws,  and  relief  from  which  has  been  frequent- 
ly granted  by  the  board  itself.  T.  D.  28,761  (abstract  13,167);  T.  D. 
28,496  (abstract  17,270);  T.  D.  28,634  (abstract  17,763).  If  the  mis- 
take was  clerical,  then  the  summary  relief  allowed  in  United  States 
V.  Benjamin  (C.  C.)  72  Fed.  61,  ought  to  have  been  granted. 

Decision  reversed. 


MAGNUS  &  LAOT:R  v.   UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    March  2,  190a) 

No.  4,972. 

CcTSTOMS  Duties— Clebical  Error— Undervaluation— Shipment  of  Wrong 
Goods. 

An  import  waa  of  a  more  expensive  kind  than  that  called  for  by  the 
invoice,  owing  to  an  alleged  error  on  the  part  of  the  shipper  In  falling 
to  conform  to  an  order  for  the  cheaper  kind.  Held,  that  this  was  not  a 
clerical  error  for  which  relief  should  be  given,  and  that,  owing  to  the 
facility  with  which  such  apparent  errors  mlcjht  be  fraudnlently  arranged 
by  collusion  between  importer  and  shipper.  It  would  be  establishing  a 
dangerous  precedent  to  excuse  an  error  of  this  kind. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

For  decision  below,  see  G.  A.  6,614  (T.  D.  28,231),  in  which  the 
Board  of  General  Appraisers  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York.  On  the  ground  of  an 
alleged  clerical  error,  the  importers  sought  to  be  relieved  from  the 
payment  of  additional  duties  accruing  for  undervaluation,  under  Tariff 
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Act  July  24,  1897,  c.  11,  §  32,  30  Stat  211  (U.  S.  Comp.  St.  1901,  p. 
1892),  amending  Customs  Administrative  Act  June  10,  1890,  c.  407, 
§  7,  26  Stat.  134  (U.  S.  Comp.  St.  1901,  p.  1892). 

Kammerlohr  &  Duffy  (John  G.  Duffy,  of  counsel),  for  importers. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

HOUGH,  District  Judge.  The  petitioners  arc  the  agents  of  Spur- 
way,  of  Cannes,  France.  They  received  from  their  principals  an  in- 
voice describing  300  pounds  of  Turkish  oil  of  geranium,  which  in- 
voice set  forth  the  value  of  this  article  at  5.60  francs  per  pound.  This 
is  a  fair  market  price  for  Turkish  oil.  The  appraiser  discovered  that 
the  article  imported  was  Algerian  oil  of  geranium,  which  is  worth 
twice  as  much  as  Turkish.  It  appears  from  the  testimony  that  the 
principal  had  himself  been  in  this  country  not  long  before  the  time  of 
this  importation,  and  had  contracted  for  the  sale  and  delivery  of  cer- 
tain Turkish  oil,  and  that  he  intended  to  ship  Turkish  in  compliance 
with  such  contract,  and  by  mistake  Algerian  was  sent  instead — ^by 
whose  mistake  can  only  be  inferred,  presumably  that  of  some  em- 
ploye of  Spurway  &  Co.  in  Cannes. 

It  is  asserted  that  this  is  a  clerical  error  against  which  the  Board  of 
General  Appraisers  should  have  afforded  relief.  The  board's  deci- 
sion declares  that  the  remedy  of  these  petitioners  was  not  to  receive 
or  accept  the  merchandise,  and  the  argument  on  this  appeal  is  largely 
devoted  to  showing  that  as  soon  as  the  goods  had  arrived  in  this  coun- 
try the  petitioners'  liability  for  duty  had  attached,  and  that  therefore 
the  remedy  suggested  by  the  board  was  not  open  to  them.  No  opin- 
ion is  expressed  on  this  point.  In  the  Case  of  Morimura  (C.  C.)  160 
Fed.  280,  just  decided,  I  have  stated  my  understanding  of  the  phrase 
''clerical  error."  It  has  also  been  defined  as  an  error  "visible  to  the 
eye  or  obvious  to  the  understanding."  G.  A.  184  (T.  D.  10,534).  Un- 
der any  definition  of  "clerical  error,"  I  do  not  see  how  this  mistake 
can  be  excused;  and  it  is  so  obvious  that,  by  arrangement  between 
shipper  and  importer,  "clerical  errors"  of  this  sort  can  be  made  to 
suit  many  cases  of  undervaluation  or  fraudulent  invoicing,  that  I  think 
it  clear  the  board  was  right  in  refusing  relief,  in  order  not  to  establish 
a  most  dangerous  precedent. 

Decision  affirmed. 


THE  PARK  CITY. 

(District  Court,  D.  Connecticut    March  25,  1908.) 

No.  1,428. 

OoLLisioH— Damages— Report  of  Commissioner. 

The  finding  of  a  commissioner  fixing  the  damages  resulting  to  a  dredge 
from  collision,  considered  and  afllrmed. 

[n  Admiralty.     On  exceptions  to  report  of  commissioner. 
See  144  Fed.  527. 

James  A.  Marr,  for  libelant. 

Howard  H.  Knapp  and  Thomas  J.  Ritch,  for  claimant 
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PLATT,  District  Judge.  From  the  beginning  this  case  has  been 
peculiar,  and  for  that  reason  an  interesting  one.  At  the  hearing  on 
the  merits  it  appeared  that  just  before  the  collision  the  Park  City  had 
slowed  down  so  much  that  she  barely  hit  the  dredge.  This  fact  is 
confirmed  by  the  commissioner's  finding.  She  did  hit  her,  however, 
and  I  found  her  in  fault  for  doing  so.  The  dipper  handle  and  one 
spud  were  broken  because  of  the  blow,  due  undoubtedly  to  the  posi- 
tion in  which  they  happened  to  be  at  the  moment.  Such  a  jar  must 
have  wrenched  things  considerably. 

Sefore  going  to  the  commissioner  the  libelants  increased  their  de- 
mand from  $5,500  to  $10,000,  and  then  told  a  wondrous  tale  about 
the  damage.  Among  the  various  ways  in  which  t^e  claimant  under- 
took to  counteract  the  impression  which  that  tale  was  likely  to  make 
upon  the  mind  of  the  commissioner  was  that  of  introducing  Mr.  Drake 
as  an  expert  to  tell  how  cheaply  the  stern  bucking  piece  and  the  parts 
connected  therewith  could  be  put  in  as  good  condition  as  they  were 
before  the  accident.  It  would  be  natural  for  Mr.  Drake  to  reach  a 
reasonably  low  conclusion  as  to  the  amount  of  damage.  The  com- 
missioner accepted  his  figures  with  substantial  exactness. 

The  proctor  who  conducted  the  hearing  has  been  unable  to  fol- 
low the  report  on  account  of  his  lack  of  health.  The  Park  City  runs 
between  Bridgeport,  Conn.,  and  Port  Jefferson,  Long  Island.  The 
Bridgeport  proctor  is  the  incapacitated  one.  Now  a  Port  Jefferson 
proctor  takes  up  the  report.  He  lauds  the  commissioner  to  the  skies 
for  his  sagacity  and  skill.  Incidentally  he  finds  fault  with  each  final 
conclusion  at  which  the  commissioner  arrived.  He  files  four  excep- 
tions, and  the  commissioner  has  found  only  four  elements  of  damage. 
He  wants  the  court  to  hunt  for  the  minimum,  but  in  truth  the  com- 
missioher  has  accepted  the  lowest  figures  which  the  proctor  represent- 
ing the  Park  City  dared  present.  This  chipping  off  chunks  of  dam- 
age by  installments  does  not  commend  itself  to  the  conscience  of  the 
court. 

Those  in  charge  of  the  dredge  complained  of  its  hurt  at  the  time 
of  the  accident.  They  invited  the  captain  of  the  Park  City  to  come 
-on  board  and  examine.  The  captain  was  so  positive  that  his  boat 
was  not  responsible  for  the  damage  that  he  refused  to  even  look  at 
the  injuries.  The  libelants  then  treated  the  matter  in  their  own  way 
and  from  their  own  standpoint.  Now  the  claimants  think  that  in  all 
fairness  the  libelants  ought  to  have  given  them  the  broken  dipper 
handle.  It  seems  to  me  that  the  libelants  made  reasonable  efforts  to 
turn  the  broken  handle  into  money;  but,  finding  that  it  would  cost 
more  to  reduce  it  to  fragments  small  enough  to  handle  than  could 
be  gotten  for  the  old  metal,  they  did  the  only  thing  left  for  them  to 
do,  which  was  to  let  it  sink  of  its  own  weight  and  join  the  lost  ar- 
ticles which  probably  incumber  the  bottom  of  the  sound.  The  parties 
who  refused  to  look  at  it  ought  not  to  berate  them  for  that. 

With  regard  to  repairs  to  the  stem,  the  words  of  the  commissioner 
are  not  as  forceful  as  the  evidence  warrants.  I  think  that  the  evi- 
dence, studied  in  the  light  most  favorable  to  the  claimants,  shows 
plainly  that  the  amount  of  damage  found  in  that  respect  is  necessary 
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in  order  to  make  the  dredge  as  good  as  it  was  before  the  accident. 
The  same  is  true  of  the  piping  and  boiler. 

Let  the  exceptions  be  overruled,  the  report  accepted,  and  a  decree 
entered  for  the  amount  found  by  the  commissioner,  with  costs. 


J.  S.  PLUMMER  &  CO.  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    December  13,  1907.) 

No.  4,217. 

OusTOicB  Duties— Appeait-Additional  Evidence—Inadmissibilitt. 

At  their  heaY-lng  before  the  Board  of  General  Appraisers  Importers 
introduced  evidence  as  to  only  a  portion  of  the  Items  contained  In  the 
Importations  in  question.  Held  that,  on  appeal  from  the  board,  they  were 
not  entitled,  with  regard  to  the  items  respecting  which  they  had  pre- 
sented no  evidence  to  the  board,  to  resort  to  the  privilege  of  additional 
evidence  in  the  circuit,  provided  In  Customs  Administrative  Act  June 
10,  1800,  c.  407,  i  15,  26  Stat  138  (TJ.  S.  Comp.  St.  1901,  p.  1033). 

»  On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  decision  below  affirmed  the  assessment  of  duty  by  the  collector  of 
customs  at  the  port  of  New  York.  The  importers  applied  for  a  review  of  that 
decision  as  prescribed  in  Customs  Administrative  Act  June  10,  1890,  c.  407, 
§  15,  26  Stat.  138  (U.  S.  Oomp.  St.  1901,  p.  1933),  and  an  ex  parte  order  for 
additional  evidence  was  procured  In  their  behalf  under  the  following  pro- 
vision in  said  section:  "The  court  may,  upon  the  application  of  •  •  ♦ 
the  Importer,  refer  [the  case]  to  one  of  said  general  appraisers,  as  an  offi- 
cer of  the  court,  to  take  and  return  to  the  court  such  further  evidence  as  may 
be  offered,  ♦  ♦  ♦  in  such  order  and  under  such  rules  as  the  court  may 
prescribe.  •  •  •  »•  Under  this  order  the  Importers  took  evidence  as  to 
items  of  the  merchandise  in  respect  to  which  no  samples  or  evidence  of  any 
kind  had  been  produced  before  the  Board  of  General  Appraisers;  but  offered 
none  as  to  the  items  passed  upon  by  the  board.  The  government  reserved 
the  objection  that  the  evidence  was  inadmissible,  and  at  the  hearing  in  the 
case  argued  in  support  of  this  objection. 

This  argument,  as  outlined  in  the  government's  brief,  is  that  it  was  the 
duty  of  the  Importers,  on  appealing  from  the  collector's  assessment  of  duty, 
to  submit  evidence  In  support  of  their  contentious  to  the  board,  and  not  to 
seek  to  litigate  in  the  present  court,  for  the  first  time,  some  of  the  questions 
of  fact  Involved  in  the  case ;  that  there  would  be  no  hardship  in  requiring  im- 
porters to  first  submit  their  cases  to  the  board  in  the  manner  provided  by  law ; 
and  that  a  contrary  practice  would  be  farcical,  resulting  in  making  the  pro- 
ceedings before  the  board  a  useless  informality,  and  in  a  nullification  of  the 
statutory  provision  for  speedy  resort  to  the  board  in  order  that  the  Issue 
should  at  once  be  Investigated  when  the  proof  Is  available  and  accessible,  and 
the  matter  fresh  In  the  minds  of  those  In  charge  of  It.  The  case  of  United 
States  V.  China  &  Japan  Trading  Co.,  71  Fed.  864,  18  C.  O.  A.  335,  was  cited 
as  a  controlling  authority.  In  this  case  It  was  stated  by  the  Circuit  Court 
of  Appeals,  Second  Circuit:  "The  whole  scheme  of  the  customs  administra- 
tive act  would  be  defeated,  if  the  importer  who  complains  of  the  action  of  the 
collector  obtained  a  review  of  that  action  by  the  Circuit  Court  without  first 
resorting  to  the  Board  of  General  Appraisers  and  obtaining  its  decision  upon 
the  facts  and  the  law  of  the  case." 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for 
importers. 
Ji  Osgood  Nichols,  Asst.  U.  S.  Atty. 
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MARTIN,  District  Judge.  The  merchandise  in  question  consists 
of  certain  braids^  and  was  assessed  for  duty  at  the  rate  of  60  per  cent, 
ad  valorem  under  the  provisions  of  paragraphs  339  and  390  of  the  act 
of  July  24,  1897,  c.  11,  §  1,  Schedules  J  and  L,  30  Stat.  181,  187  (U. 
S.  Comp.  St.  1901,  pp.  1662,  1670). 

Paragraph  339  provides  for  different  articles,  including  "embroider- 
ies and  all  trimmings,  including  braids  *  *  *  all  the  foregoing 
composed  wholly  or  in  chief  value  of  flax,  cotton  or  other  vegetable 
fiber    *    *     *     sixty  per  centum  ad  valorem." 

Paragraph  390  provides  for  braids  "made  of  silk  or  of  which  silk 
is  the  component  material  of  chief  value,  sixty  per  centum  ad  valorem." 

The  importers  claim  that  said  merchandise  is  properly  dutiable  at 
30  per  centum  ad  valorem  under  paragraph  449  of  said  act,  which  re- 
lates to  manufactures  of  chip,  grass,  straw,  etc.  It  was  returned  by 
the  Board  of  General  Appraisers  as  vegetable  fiber  and  chip  braid. 
If  the  merchandise  in  question  had  been  assessed  in  chief  value  either 
of  silk  or  of  vegetable  fiber  it  was  properly  classified  under  paragraphs 
339  and  390,  and  dutiable  at  60  per  cent,  ad  valorem. 

The  question  presented  to  the  Board  of  Appraisers  was  one  of  fact 
as  to  the  component  material  of  chief  value.  The  importer  there  pro- 
duced samples  of  portions  of  the  merchandise  covered  by  the  protest, 
and,  as  I  understand  the  case,  the  decision  of  the  board  was  adverse 
to  the  importer  as  to  those  samples  so  produced,  and  no  appeal  was 
taken  as  to  the  portion  of  the  merchandise  covered  by  those  samples; 
and  this  appeal  relates  to  other  invoice  items  in  the  same  importation, 
of  which  no  samples  were  produced  before  the  board  but  which  for  the 
first  time  were  produced  in  this  court.  The  government  claims  that 
no  evidence  was  offered  before  the  board  as  to  the  items  of  merchan- 
dise involved  here.  The  importer  claims  that  the  evidence  offered 
relative  to  the  other  items  should  be  construed  as  covering  all  the  items 
of  the  invoice.  Counsel  for  both  sides  stated  that  this  was  practically 
a  new  question. 

I  think  the  contention  of  the  government  is  correct,  and  therefore 
affirm  the  decision  of  the  Board  of  General  Appraisers. 


FIEGEL  v.  UNITED  STATES. 

(Circuit  CJourt,  S.  D.  New  York.    March  2,  1008.) 

No.  4,659. 

Odstoms  DuTiEa—OLAssin cation— **Crepe  Papeb." 

In  Tariff  Act  July  24,  1897,  c.  11.  §  1,  Schedule  M.  par.  397,  30  Stat  188 
(tJ.  S.  Ck)mp.  St.  1901,  p.  1671),  providing  for  "crepe  paper,"  the  term 
quoted  Is  a  descriptive  term  referring  to  the  process  of  manufacture,  and 
paper  which  has  been  subjected  to  a  creping  process  is  within  the  pro- 
Yision. 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 
For  decision  below,  see  G.  A.  6,471  (T.  D.  27,683), 
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Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porter. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

HOUGH,  District  Judge.  Paragraph  397  of  the  tariff  act  of  1897 
(Act  July  24,  1897,  c.  11,  §  1,  Schedule  M,  30  Stat  188  [U.  S.  Comp.  St. 
1901,  p.  1671])  provides  for  (inter  alia)  "crepe  paper."  The  correspond- 
ing paragraphs  of  the  act  of  1894  (Act  Aug.  27, 1894,  c.  349,  §  1,  Sched- 
ule M,  par.  307,  28  Stat.  632)  and  1890  (Act  Oct.  1,  1890,  c.  1244,  §  1, 
Schedule  L,  par.  419,  26  Stat.  599),  contained  no  reference  to  crepe 
paper,  and  that  phrase  appears  first  in  the  act  now  in  force.  The 
importation  under  consideration  is  **paper,"  in  the  sense  that  it  is 
clearly  made  of  paper  stock.  It  weighs,  before  creping  or  crinkling, 
about  60  pounds  to  the  ream.  It  is  partially,  at  all  events,  water- 
proof, and  is  used  largely,  if  not  principally,  for  the  purpose  of  orna- 
mentally covering  flower  pots  or  other  receptacles  for  flowers  sold  by 
florists,  and  usually  rather  damp.  It  is  not  denied  that  this  paper  has 
been  creped  or  crinkled  by  a  machine  similar  in  construction  and  opera- 
tion to  that  producing  crepe  tissue  paper,  or  crepe  tissue,  such  as  has 
been  long  known  to  the  trade. 

The  importation  has  been  assessed  under  paragraph  397,  and  appel- 
lant alleges  that  it  is  dutiable  only  as  paper  not  otherwise  provided 
for,  under  paragraph  402.  The  importer  relies  upon  the  principle  of 
Loeb  &  Schoenfeld  v.  United  States,  160  Fed.  327,  80  C.  C.  A.  211. 
asserting  that  crepe  paper  was  a  well-known  commercial  term  when 
the  act  of  1897  was  passed,  and  that  there  is  nothing  in  the  phraseol- 
ogy of  the  act  indicating  that  Congress  intended  by  the  phrase  "crepe 
paper"  anything  else  but  the  particular  article  then  known  to  the 
trade  by  that  name.  In  other  words,  the  question  is  whether  "crepe 
paper"  is  a  descriptive  term  or  a  trade  term.  The  phrase  is  also  said 
to  be  a  commercial  designation,  because  it  seems  to  have  been  insert- 
ed in  paragraph  397  to  meet  the  decision  in  Dennison  Manufacturing 
Co.  V.  United  States,  72  Fed.  258,  18  C.  C.  A.  543. 

If  that  be  true,  it  appears  to  me  that,  from  the  description  of  the 
article  there  under  consideration,  as  reported  in  72  Fed.,  at  page  260, 
18  C.  C.  A.  543,  the  paper  now  before  the  court  very  much  resembles 
in  weight,  manufacture,  and  probable  appearance  the  thing  considered 
in  the  Dennison  Case.  That  decision  held  no  more  than  that  an  ar- 
ticle weighing  up  to  about  48  pounds  to  the  ream,  made  of  much  tough- 
er and  stronger  stock  than  tissue  paper,  and  known  as  "crepe  paper," 
and  incapable  of  manufacture  upon  a  tissue  paper  machine,  could  not 
be  assessed  as  tissue  paper.  So  far,  therefore,  as  that  case  goes,  it 
appears  to  me  to  hold  against  the  petitioner  (appellant).  From  the 
evidence  I  am  left  in  doubt  whether  the  article  under  consideration  is 
or  is  not  commercially  known  as  "crepe  paper."  The  decision  of  the 
board  is  that  it  is  so  known.  The  presumption  in  favor  of  this  finding 
of  fact,  therefore,  prevents  a  disturbance  of  it.  I  am  also  of  opinion 
that  the  phrase  "crepe  paper,"  as  used  in  the  paragraphs  referred  to, 
is  properly  a  descriptive  term,  referring  to  the  method  of  manufacture, 
and  is  not  a  trade  term  at  all. 

Decision  affirmed. 


Digitized  by  V:iOOQIC 


ECKSTEIN   V.  UNITED  STATES.  287 


WEBSTER  MFG.  00.  v.  TRUSTEES  OF  UNIVERSITY  OF  PENN- 
SYLVANIA. 

(Circuit  Court  D.  Pennsylvania.    March  27,  1908.) 

No.  69. 

1.  Fleadiro— Affidavit  of  Defense. 

An  affidavit  of  defense  li»  an  action  on  a  contract  made  by  correspond- 
ence held  sufficient  to  prevent  a  summary  Judgment 

On  Motion  for  Judgment  for  Want  of  Sufficient  Affidavit  of  De- 
fense. 

Vale  &  Mann,  for  plaintiff. 

Francis  V.  Lloyd  and  H.  Gordon  McCouch,  for  defendants. 

J.  B.  McPHERSON,  District  Judge.  I  think  the  affidavit  of  defense 
in  this  case  is  sufficient  to  prevent  a  summary  judgment.  It  may  not 
be  improper  to  add,  for  the  information  of  the  parties,  that  in  my  opin- 
ion the  whole  series  of  'letters  having  to  do  with  the  proposed  installa- 
tion of  machinery  must  be  considered  before  the  court  can  put  to- 
gether satisfactorily  all  the  details  of  the  contract.  As  it  seems  to  me, 
this  is  a  necessary  conclusion  from  the  plaintiff's  own  letter  of  July 
5th,  in  which  certain  items  specified  therein  are  spoken  of  as  "changes 
and  additions" ;  for  this,  I  think,  implies  that  something  had  already 
been  agreed  to,  and  compels  a  reference  to  the  whole  of  the  preceding 
correspondence  in  order  to  discover  what  was  changed  or  addeo  on 
July  5th.  No  doubt  there  had  been  propositions  and  counter  proposi- 
tions between  the  parties,  but  a  review  of  all  the  communications  that 
passed  makes  it  plain  to  my  mind  that  the  contract  does  not  rest  alto- 
gether upon  the  plaintiff's  letter  of  July  5th  and  the  defendants'  reply 
of  July  8th.  Indeed,  it  is  impossible  fully  to  understand  the  plaintiff's 
letter  without  reading  all  that  went  before  it 

The  rule  for  judgment  is  discharged. 


ECKSTEIN  v.  UNITED  STATES. 

(Circuit  Court  S.  D.  New  York.  ,  March  2,  190a) 

No.  4,835. 

1.  CnsTOifs    Duties— CLASsnrioATioN—ABTiFioiAL    Hobskhaib  — Siicilitdds— 

"COTFON   YaBN." 

Artificial  horsehair,  not  being  a  yarn,  cannot  be  ciassifled  as  "cotton 
yam"  by  similitude,  under  Tariff  Act  July  24,  1897,  c  11,  §  1,  Scliedule 
I,  par.  302,  30  Stat  175  (U.  S.  Comp.  St  1901,  p.  1655),  but  is  dutiable 
under  section  6,  30  Stat  205  (U.  S.  Comp.  St  1901,  p.  1G93),  as  an  unenu- 
merated  manufactured  article. 

2.  Sams— WoBDS  and  Phbases— *'Yabn." 

Artifldal  horsehair  is  not  a  **yarn,"  because  it  has  no  twist  and  Is  not 
composed  of  twisted  or  spun  filamenta 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 
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For  decision  below,  see  G.  A:  6,387  (T.  D.  27,442),  reversing  the  as- 
sessment of  duty  by  the  collector  of  customs  at  the  port  of  New  York 
on  merchandise  imported  by  Albert  Eckstein.  The  importer  contends 
here  for  a  lower  rate  than  that  allowed  by  the  Board  of  General  Ap- 
praisers.  * 

Com3tock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porter. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

HOUGH,  District  Judge.  Artificial  horsehair  is  a  substance  com- 
posed of  nearly  pure  cellulose,  and  made  into  a  continuous,  threadlike 
form,  resembling  both  to  sight  and  touch  the  hair  of  a  horse's  tail  or 
mane.  This  result  is  effected  by  forcing  the  liquid  cellulose  through 
apertures  of  proper  size,  while  treating  it,  as  and  when  so  forced,  with 
appropriate  chemicals.  When  completed  it  is  a  solid,  incapable  of  sep- 
aration into  any  component  filaments.  The  Board  of  Appraisers  has 
assessed  duty  on  this  article  under  Tariff  Act,  July  24,  1897,  c.  11,  § 
6,  30  Stat.  205  (U.  S.  Conip.  St.  1901,  p.  1693),  as  a  manufactured 
article  not  otherwise  provided  for.  The  importers  claim  that  it  is  du- 
tiable under  paragraph  302  as  a  cotton  yarn  by  similitude,  relying  upon 
Hardt  &  Co.  v.  United  States,  146  Fed.  61,  76  C.  C.  A.  638,  as  con- 
clusive authority  in  their  favor. 

That  case  finds,  first,  that  the  article  there  considered  is  a  "yam." 
That  is  assumed,  and  the  only  question  discussed  is  whether  it  more 
resembles  a  silk  yarn  or  a  cotton  yarn.  Inasmuch  as  the  material  com- 
posing it  was  cellulose,  which  is  almost  the  sole  constituent  of  cotton, 
and  is  not  found  in  silk,  the  artificial  yarn  then  in  question  was  held 
dutiable  under  paragraph  302,  as  more  nearly  resembling  cotton  than 
silk;  the  material  of  which  the  importation  was  composed  being  held 
to  turn  the  scale.  The  material  composing  artificial  horsehair  is  also 
cellulose ;  but  the  horsehair  is  not  a  yarn,  because  it  has  no  twist,  and 
is  not  composed  of  twisted  or  spun  filaments.  This,  I  think,  is  estab- 
lished by  the  trade  testimony,  and  the  evidence  of  the  commercial  wit- 
nesses accords  with  the  accepted  definitions  of  yam.  Since  this  im- 
portation is  not  a  yarn,  it  cannot  be  assessed  by  similitude  with  cotton 
yarn,  or  yarn  of  any  other  kind. 

Decision  affirmed. 
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THE  BSPARTA* 

(Circuit  Oovrt  of  Af>peal8,  Fifth  amxit    Febrnary  25,  190a) 

No.  1J23. 

Collision— Steam  Vessels  Meeting  on  Mississippi— Violation  of  Rules. 

The  United  States  lighthouse  tender  Magnolia,  proceeding  down  the 
Mississippi  from  New  Orleans  at  nl^ht  with  the  President  on  board,  when 
60  miles  below  the  city,  came  Into  collision  with  the  steamer  Esparta, 
coming  up.  When  at  about  Sixty-Mile  Point,  on  the  west  bank,  the  Mag- 
nolia saw  the  green  and  range  lights  of  the  Bsparta  at  Dick  Wright's 
Point  on  the  east  side,  3  miles  distant,  and  gave  her  a  sip^oal  of  two 
<  whistles,  which  was  not  heard.  Receiving  no  answer,  the  Magnolia  re- 
peated the  signal  which  was  heard,  and  answered  by  the  same  signal,  al- 
though the  answer  was  not  .heard  by  the  master  of  the  Magnolia,  and 
was  misunderstood  by  some  of  the  other  officers.  After  the  vessels  had 
approached  to  within  perhaps  a  quarter  of  a  mile  of  each  other,  the 
Esparta,  then  showing  both  her  side  lights,  the  Magnolia  gave  a  signal 
of  one  whistle  and  ported  her  helm.  The  Esparta  answered  by  two 
whistles  and  starboarded,  and  both  immediately  reversed  and  sounded 
alarm  whistles,  but  the  collision  occurred  almost  Immediately,  the  ves- 
sels being  dose  to  the  west  bank.  There  is  a  bend  in  the  river  between 
the  two  points,  and  it  was  the  custom,  known  to  all  parties,  for  vessels 
going  down  to  keep  in  the  middle  of  the  stream,  and  for  vessels  coming  up 
to  cross  over  to  the  west  side  at  Dick  Wright's  Point  to  avoid  the  cur- 
rent, and  to  follow  the  curving  west  bank  until  passing  Sixty-Mile  Point. 
This  course  was  followed  by  the  Esparta  to  the  time  of  collision.  When 
the  first  two  signals  were  given  the  Magnolia  was  near  the  middle  of  the 
river,  but  in  some  manner  worked  over  to  the  west  side.  Held,  that  the 
vessels  were  not  approaching  head  on  so  as  to  render  the  rule  for  pas&lng 
port  to  port  applicable ;  that  the  first  signals  of  the  Magnolia  were  proper, 
and  tliat  she  was  in  fault  for  crossing  them,  and  also  for  getting  out  of 
her  proper  course,  and  for  not  slowing  to  steerageway  as  required  by 
rule  3  of  the  pilot  rules,  when,  as  he  testified,  her  master  became  uncertain 
as  to  the  course  of  the  E}sparta ;  that  upon  the  evidence  from  the  Mag- 
nolia alone  the  Esparta  was  not  in  fault,  but  kept  her  proper  course,  and 
could  not  have  avoided  the  collision. 

[Ed«  Note. — Signals  of  meeting  vessels,  see  note  to  The  New  York,  80 

c.  a  A.  eso.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  in  Admiralty. 

The  following  is  the  opinion  of  SAUNDERS,  District  Judge,  in 
the  District  Court: 

This  is  a  suit  for  damages  caused  by  a  collision  that  took  place  on  October 
26,  19a5,  between  the  steamship  Esparta  and  the  lighthouse  tender  Magnolia, 
owned  by  the  libelant,  at  that  time  carrying  the  President  of  the  United  States 
from  New  Orleans  to  the  mouth  of  the  river. 

1.  The  libel  avers  that  on  October  28,  1905,  at  about  10:50  p.  m.,  the  Mag- 
nolia, being  then  properly  officered,  manned,  and  equipped  in  every  respect 
and  properly  navigated,  was  proceeding  down  the  Mississippi  river  at  a  speed 
of  about  131^  miles  an  hour;  that  the  night  was  dark  but  clear;  that,  at  a 
point  about  60  miles  below  New  Orleans,  the  Magnolia  was  rimnlng  near  the 
middle  of  the  river,  but  a  little  nearer  the  right  or  west  bank,  with  all  her 
lights  properly  set  and  burning  in  the  positions  required  by  law,  and  with 
her  master,  first  and  second  officers,  and  quartermaster  on  deck,  and  an 
experienced  sailor  on  the  lookout  on  the  forward  deck ;  that,  at  said  point,  the 
officers  of  the  Magnolia  sighted  a  steamer  (subsequently  ascertained  to  be  the 
Eeparta)  about  2^  miles  off,  coming  up  the  river;  that  said  steamer  was 
about  two  points  on  the  starboard  bow  of  the  Magnolia,  and  her  green  and 
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range  lights  were  visible  to  the  Magnolia ;  that  there  was  a  bend  In  the 
river  at  this  particular  point,  and  that  it  was  a  pilot  custom  for  ascending 
boats  to  cross  to  the  right  bank,  at  this  point ;  that  the  master  of  the  Magnolia 
caused  two  loud  blasts  of  her  steam  whistle  to  be  soisnded,  to  indicate  his  in- 
tention of  passing  to  starboard  (1.  e.,  on  the  east  side  of  the  Esparta),  and,  re- 
ceiving no  answer,  after  a  short  interval,  repeated  said  signal,  still  without 
answer ;  that  **the  ships  having  rapidly  approached  each  other,  and  being  at 
this  time  only  several  hundred  yards  off,  and  the  lights  of  the  said  ship  Es- 
parta indicating  that  she  was  dead  ahead  and  coming  almost  head  qu,  the 
master  of  said  ship  Magnolia  blew  one  blast  of  his  steam  whistle,  ported  the 
helm  and  stopped  the  engines,  and,  not  hearing  any  answer,  sounded  the  dan- 
ger signal,  or  four  blasts,  which  was  answered  by  two  blasts,  and  reversed 
bis  engines  full  speed  astern,  endeavoring  to  avoid  the  collision**;  that  the 
Esparta  "Instead  of  putting  her  helm  to  port,  as  was  her  duty,  and  as  had  been 
indicated  by  the  signals  exchanged,  on  the  contra r5'  put  her  helm  a^starboard, 
and  ran  into  and  collided  with  the  Magnolia,  with  great  force  and  violence," 
and  thereby  caused  the  damage  herein  complained  of;  "that  said  collision 
was  caused  solely  by  the  gross  carelessness  and  negligence  of  the  master  and 
crew  of  the  said  ship  Esparta  in  not  keeping  the  proper  lookout,  and  in  not 
answering  promptly  whistle  signals  given  by  the  ship  Magnolia;  and  in  not 
putting  her  helm  aport  in  order  to  avoid  the  collision,  and  in  other  respects 
not  complying  with  the  laws  and  rules  governing  navigation  on  the  said 
Mississippi  river  at  said  point ;  that  immediately  preceding  said  collision  and 
at  the  time,  there  was  no  one  on  the  deck  of  the  Esparta  competent  to  navigate 
her,  and  that  there  was  no  licensed  officer  in  charge ;  that  those  at  the  wheel 
directing  her  course  were  reckless,  negligent,  and  arbitrarily  refused  to  an- 
swer such  signals  as  w^ere  given  by  the  ship  Magnolia ;  that  the  pilot  on  board 
the  said  ship  Esparta  was  not  authorized  by  law  to  pilot  her  up  the  Missis- 
sippi ;  that  she  did  not  promptly  stop  and  back  her  engine  In  order  to  avoid 
said  collision ;  and  that  she  was  in  fact  unmanageable  at  the  time.** 

The  answer  of  the  claimant,  the  Tropical  Fruit  Steamship  Company,  the 
owner  of  the  Esparta,  denies  all  charges  of  negligence  and  incompetence  in 
the  navigation  of  the  Esparta,  and  avers  that  3he  was  properly  manned,  equip- 
ped, and  navigated,  and  was  in  charge  of  a  duly  licensed  and  elxperienced 
pilot.  The  answer  further  avers  that,  when  the  ships  were  about  one-half 
mile  apart,  the  Magnolia  gave  a  signal  of  two  blasts,  indicating  thereby  that 
she  would  pass  on  the  Ertarboard  (or  east)  side  of  the  Esparta ;  that  the  Es- 
parta  promptly  answered  this  signal  of  the  Magnolia  by  sounding  two  loud 
and  distinct  blasts  on  her  whistle,  thereby  indicating  that  she  would  pass 
on  the  starboard  (or  west)  side  of  the  Magnolia ;  that  the  Esparta  was  then 
close  in  to  the  west  bank,  where  it  is  usual  and  customary  for  ascending  ves- 
sels to  be,  but  that  the  Magnolia  was  not  at  that  time  in  the  usual  and  custo- 
mary place  for  descending  ships ;  that  shortly  after  having  exchanged  signals 
as  above  stated,  "and  when  said  vessels  were  dangerously  near  each  other,  the 
Magnolia,  without  Justification,  and  in  violation  of  all  rules  and  customs, 
blew  one  blast  of  her  whistle,  indicating  that  she  would  change  her  course 
and  attempt  to  pass  to  the  port  side  of  the  Esparta,  and  put  her  helm  hard 
aport  The  Esparta  at  once  replied  with  two  blasts,  and  immediately  follow- 
ed with  the  danger  signal,  reversed  her  engines  full  speed  astern,  starboarded 
her  helm,  and  edged  in  as  close  to  the  bank  as  possible  in  order  to  avoid  or 
minimize  the  collision,  for  the  Esparta  being  a  deeply  laden  and  single  screw 
vessel,  had  she  attempted  to  follow  said  cross-signal  of  the  Magnolia,  could 
not  have  changed  her  course  sufficiently  to  have  avoided  the  collision,  but  on 
the  contrary  would  have  struck  the  Magnolia  near  her  stem,  and  would  have 
injured  her  engines  and  boilers,  and  probably  sunk  her.  During  all  the  In- 
terval between  the  first  exchange  of  signals  and  the  cross-signal  by  the  Mag- 
nolia, the  position  of  said  vessels  was  such  that  it  would  have  been  lmix>ssible 
for  the  Magnolia  to  have  passed  between  the  Esparta  and  the  bank.  "In  the 
meantime  the  Esparta  had  worked  in  so  dose  to  the  west  bank  that  when  the 
vessels  came  in  collision  she  was  actually  grounding,  and  after  striking  the 
Magnolia  near  her  stem,  moved  forward  but  a  short  distance  before  she 
grounded  hard  and  fast*' 
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The  answer  claims  that  the  colHsion  was  due  to  the  negligence  of  the  of- 
ficers of  the  Magnolia ;  that  the  Magnolia  was  not  In  the  proper  and  customary 
part  of  the  rlTer  for  descending  vessels ;  that  after  signaling  that  she  would 
pass  on  the  starboard  side  of  the  Esparta,  the  Magnolia  should  have  stopped 
if  she  got  no  reply,  and  should  haye  passed  to  starboard,  if  she  did  hear  the 
reply  of  the  Esparta ;  that  she  had  no  right  to  signal,  by  one  blast,  that  she 
would  pass  to  the  port  of  the  Esparta  when  the  vessels  were'  so  near  that 
they  could  not  stop  before  they  met ;  that  the  Esparta  was  so  near  the  west 
bank  that  it  was  impossible  for  the  Magnolia  to  pass  between  her  and  the 
west  bank ;  that  when  the  Esparta  answered,  with  two  blasts,  the  one  blast 
ot  the  Magnolia  it  was  the  duty  of  the  Magnolia  to  go  to  starboard,  as  she 
had  originally  agreed  to  do,  and  as  the  Esparta,  by  her  two  blasts,  notified 
her  she  should  still  do. 

2.  Not  only  the  averments  of  the  libel  and  answer,  but  the  overwhelming 
preponderance  of  the  evidence,  shows  that  the  proper  and  usual  course  for  the 
Ebparta  coming  up  the  river  was  to  cross  over  from  Dick  Wright's  Point,  on 
the  east  bank,  to  the  west  bank  under  Sixty-Mile  Point,  and  come  up  under 
that  bank  close  to  shore.  And,  as  the  libel  alleges  that  this  was  the  proper 
course  for  the  Esparta  to  take,  it  tacitly  admits  that  the  master  of  the  Mag- 
nolia either  had  actual  and  personal  knowledge  of  this  fact,  or  was  chargeable 
with  such  knowledge,  if  he  did  not  have  it  The  evidence  conclusively  shows 
that  the  Esparta  did,  in  fact,  follow,  up  to  the  moment  of  (the  collision,  this 
course,  which  it  was  customary  and  proper  and  to  be  expected  that  she  would 
follow.  Capt.  Field,  master  of  the  Magnolia,  says  that  when  he  first  saw  the 
Esparta  her  lights  indicated  "that  she  was  at  an  angle,"  "she  was  on  our  star- 
board bow,"  indicating  "that  she  was  coming  up  the  river  or  going  across  the 
river  to  the  bank;  the  natural  tendency,  if  she  had  kept  on  her  course  she 
would  have  struck  Sixty-Mile  Point  on  the  west  bank."  A.  C.  Nleman,  first 
mate  of  the  Magnolia,  says  that  when  he  first  saw  the  Esparta  ^e  "was 
coming  around  Dick  Wright's  Point  [on  the  east  side  of  the  river] ;  that  the 
Magnolia  then  blew  a  signal  of  two  whistles,  and  received  no  answer,  after 
going  a  little  further,  blew  another  signal  of  two  whistles ;  that  at  that  time 
(i.  e.,  when  the  second  signal  was  given)  I  should  judge  she  [the«4SBparta]  was 
over  on  the  west  bank,"  that  "according  to  the  general  rule,"  when  vessels 
are  ascending  the  river  at  that  locality  "from  Dick  Wright's  Point,  they  cross 
over  to  the  west  side."  Nieman  was  asked  how  close  the  Esparta  was  to  the 
west  bank: 

"Q.  How  close  do  you  judge  the  Esparta  was  to  the  west  bank?  A.  I  could 
not  say.  Q.  Well,  couldn't  you  form  some  Idea?  A.  No,  sir;  I  could  not,  be- 
cause that  is  only  customary  to  go  over  to  the  west  bank.  I  couldn't  know 
how  near  she  was.  Q.  You  knew  she  was  going  to  keep  right  under  that  west 
bank?  A.  She  ought  to  have.  Q.  They  go  as  close  in  there  as  they  can  to 
avoid  the  current?    A.  Yes,  sir ;  that  Is  the  custom." 

Cesar  F.  d'Almt)oe,  the  second  mate  of  the  Magnolia,  was  extremely  vague 
in  aU  his  testimony.  He  was  reluctant  to  commit  himself  to  any  definite  and 
exact  statement  on  any  point.  He  says  that  at  the  time  of  the  second  signal, 
the  Esparta  "was  about  in  the  middle  of  the  river."  He  further  states  that 
the  vessels  collided  "very  near  the  middle  of  the  river,"  "not  quite  in  the 
middle  of  the  river,  a  little  more  to  the  west  bank,  but  a  good  ways  off  from 
the  bank."  This  latter  statement,  as  to  the  location  of  the  vessels  when  they 
collided,  is  certainly  incorrect;  the  collision  took  place  very  close  to  the  west 
bank.  As  d'Almboe  fixed  the  position  of  the  Esparta  at  the  time  of  the  col- 
lision to  be  near  the  middle  of  the  river,  when  in  fact  it  was  near  the  west 
bank,  it  is  fair  to  infer  that  she  was  in  the  same  position  relative  to  the  west 
bank  at  the  time  of  the  second  signal,  when  be  thought  she  was  in  the  middle 
or  near  the  middle  of  the  river.  In  any  case,  d'Almboe's  testimony  Is  so 
vague  and  widely  conjectural  on  all  points,  that  I  can  attribute  but  little 
value  to  it  Paul  Bjorvig,  quartermaster  of  the  Magnolia,  says  that  when 
he  first  saw  the  Esparta  "I  had  her  on  the  starboard  bow."  And  when  the 
collision  occurred,  "we  were  more  over  to  the  starboard  land  for  us.  Mr. 
Bjorvig  also  testified:  "I  don't  know  that  river  so  much ;"  and  as  regards  his 
observation  of  the  lights  of  the  Esparta,  as  showing  her  position,  he  frankly 
said:     "I  didn't  take  no  notice  of  it.  there  were  so  many  officers  around  me. 
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I  only  looked  at  the  wheel ;  the  captain  told  me  only  to  watch  the  wheel ;  that 
Is  all  you  have  to  do."  I  took  notice  of  the  wheel;  I  looked  out  for  the 
wheel  so  there  would  be  nothing  wrong  on  my  side."  He  did  not  even  notice 
how  far  the  yessels  were  apart  whon  Gapt.  Field  gave  him  the  final  order  to 
port  the  wheel.  Solely  on  the  libelant's  testimony,  taken  in  its  entirety,  I 
shoyld  be  forced  to  conclude  that  the  Esparta  actually  took  the  course  which 
custom  and  u^ge  entitled  her  to  take  In  that  reach  of  the  river,  and  that  when 
the  collision  occurred  she  was  In  the  precise  path  which  it  was  her  right, 
and,  under  the  custom,  her  duty  to  take.  The  claimant's  eyidence  puts  this 
conclusion  beyond  question. 

Capt.  Arroyo,  the  pilot  on  the  E3sparta,  testilles  that  when  he  got  to  Dick 
Wright's  Point  (on  the  east  side  of  the  river),  **I  crossed  over  under  Sixty- 
Mile  Point  (on  the  west  side  of  the  river).  That  is  the  customary  course  of 
all  vessels ;"  and  as  he  was  coming  up  under  Sixty-Mile  Point,  the  Esparta 
was  running  about  200  or  300  feet  from  the  water's  edge;  when  he  got  over, 
under  Sixty-Mile  Point,  "I  straightened  up  and  continued  my  course  along 
the  bank,  like  I  always  did."  When  the  collision  occurred,  the  Esparta  was, 
he  should  judge,  within  50  feet  of  the  bank.  Capt  W.  M.  Rose,  master  of  the 
Esparta,  says  that  his  ship  passed  the  Ivy  Just  below  Dick  Wright's  Point, 
and  then  he  went  to  his  cabin  to  read ;  he  heard  the  Magnolia  give  a  signal 
of  two  whistles ;  thereupon  he  rose  and  went  on  deck ;  "he  [Capt.  Arroyo]  re- 
sponded immediately  after  he  heard  the  other  signal  and  while  he  was  blow* 
Ing  I  was  coming  out ;  I  was  on  my  way  out  when  the  signal  was  given  by  the 
Elsparta.''  "We  had  crossed  over  the  river  in  the  meantime,  following  along 
the  west  bank."  Harry  Long,  boatswain,  doing  second  mate's  duty  on  the 
Esparta  that  night,  says  that  the  Esparta  was  not  very  far  from  the  west 
bank,  was  trying  to  get  around  the  point  (Sixty-Mile  Point)  and  was  running 
straight  with  the  bank.  C.  Oscar,  the  seaman  of  the  Esparta  on  the  lookout, 
says  that  the  Esparta  was  running  very  dose  to  the  west  bank  when  the 
Magnolia  blew  the  first  and  second  signals  (two  whistles),  and  was  right  along- 
Hide  the  bank  when  the  collision  took  place.  The  above  testimony  establishes, 
I  think,  beyond  any  reasonable  controversy  that  the  Esparta,  from  the  time 
she  came  in  sight  of  the  Magnolia,  up  to  and  at  the  moment  of  the  collision, 
was  at  all  times  actually  and  clearly  following  the  course  prescribed  by  cus- 
tom, and  which  the  ofilcers  of  the  Magnolia  were  bound  to  anticipate,  and  did 
anticipate,  she  would  follow. 

3.  The  evidence  shows  with  equal  certainty  that  the  customary  and  proper 
course  for  the  Magnolia  to  have  pursued  was  down  the  middle  of  the  river, 
and  that  she  was  In  the  middle  of  the  river  when  she  first  sighted  the  Mag- 
nolia, and  continued  in  the  middle  of  the  river  until  a  short  time  before  the 
collision  occurred.  The  position  in  the  river  of  the  Magnolia,  and  her  course, 
can  be  most  satisfactorily  determined  from  the  testimony  of  her  own  officers. 
Capt.  Field  was  on  deck  with  Nieman,  his  first  mate,  and  d'Almboe,  his  second 
mate.  The  quartermaster,  Bjorvig,  was  in  the  pilot  house,  at  the  wheel. 
These  four  men  certainly  knew  the  position  and  course  of  the  Magnolia  better 
than  any  one  else.  Capt.  Field  testifies  that,  as  soon  as  the  Esparta  came  In 
sight,  he  gave  a  signal  of  two  whistles,  to  which  the  Esparta  gave  no  answer. 
The  vessels  were  then  three  miles  apart  After  waiting  a  few  seconds,  he 
gave  a  second  signal  of  two  whistles.  The  vessels  were  then  two  miles  apart 
That  is,  the  distance  between  the  vessels  had  diminished  by  one  mile.  The 
speed  of  the  Esparta  was  10^  miles  an  hour,  and  the  speed  of  the  Magnolia 
was  13 Ms  miles  an  hour.  The  Magnolia  had,  therefore,  traveled  approximately 
7/12  of  a  mile  between  the  point  where  the  first  signal  was  given  and  the  point 
where  the  second  signal  was  given.  As  regards  the  position  in  the  river  of 
the  Magnolia  at  each  of  those  points,  Capt  Field  testifies  as  follows: 

"Q.  What  was  the  Magnolia's  position  in  the  river  as  regards  the  two  banks 
at  the  time  you  blew  the  first  signal  of  two  whistles?  A.  As  near  as  I  could 
judge  near  the  middle ;  in  the  middle,  as  near  as  I  could  judge.  Q.  What  was 
her  position  at  the  time  you  blew  the  second  signal  of  two  blasts?  A.  Same 
position." 

Nieman,  the  first  mate,  agrees  on  this  point  with  Capt  Field.  Nieman'a 
testimony  Is  as  follows: 
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"Q.  Were  you  nearer  tbe  east  bank  or  the  west  bank,  wben  you  blew  tbla 
first  signal  of  two  blasts,  just  above  Harris  Bayou  light?  A.  We  were  about 
right  in  the  middle  of  the  river — ^as  near  as  I  could  judge.  Q.  Wliat  was  your 
position  when  you  blew  the  second  signal  of  two  blasts?  A.  Still  about  in 
the  middle  of  the  river." 

NIeman  further  shows  that  it  was  proper  and  customary  for  descending 
ships  to  keep  in  the  middle  of  the  river: 

"Q.  And  at  that  particular  time  the  Magnolia  was  about  in  the  middle  of 
the  river?  A.  Xes,  sir.  Q.  Is  it  customary  for  a  descending  boat  at  that  point 
to  come  up  as  near  over  to  the  east  bank  as  she  can,  to  run  the  bend?  A.  No ; 
not  necessarily.  Q.  They  always  keep  well  out  in  the  middle  of  the  river? 
A.  Yes,  sir;  in  the  middle  of  the  river,  to  get  the  best  effect  of  the  current 
running  down.    Q.  And  keep  away  from  the  west  bank?    A.  Yes,  sir." 

D'Almboe  says  that,  when  the  ships  first  came  in  sigbt,  "She  [the  Magnolia] 
was  right  in  the  middle  of  the  river.  Going  down,  you  know,  a  boat  makes 
the  best  time  by  keeping  in  the  middle  of  the  river."  Bjorvlg  makes  no  state- 
ment, one  way  or  the  other,  as  to  the  Magnolia's  position.  The  testimony  of 
the  captain  and  of  the  first  and  second  mates  of  the  Magnolia  thus  demon- 
strates that,  when  the  vessels  came  in  sight,  the  Magnolia  was  on  her  proper 
and  customary  course,  and  that  she  thereafter  continued  on  that  course  for 
over  half  a  mile,  and  after  she  had  given  two  signals  to  inform  the  Esparta 
that  she  (the  Magnolia)  Intended  to  continue  in  said  course. 

4.  The  evidence  thus  showing  that  each  of  the  vessels,  when  they  first  came 
in  sight  of  each  other,  was  in  its  proper  position  and  pursuing  its  proper  and 
customary  course ;  that  the  signals  to  continue  in  these  courses  were  given  by 
the  Magnolia  herself ;  that  the  ISsparta  continued  in  her  proper  course  till  the 
collision;  but  that  the  Magnolia  got  out  of  her  course  and  into  the  course  of 
the  Esparta,  and  there  came  in  collision  with  the  Esparta — ^the  inquiry  In- 
evitably suggests  itself,  when,  why,  and  how  did  the  Magnolia  get  out  of  her 
own  course  and  come  in  collision  with  the  Esparta,  while  the  latter  vessel  was 
pursuing  its  proi)er  course?  Capt  Field's  testimony  is  that,  when  the  Mag- 
nolia reached  Sixty-Mile  Point,  he  saw  the  Esparta  opposite  Dick  Wright's 
Point,  three  miles  down  the  river.  He  immediately  gave  the  signal  of  two 
whistles.  Indicating  thereby  that  the  Magnolia  would  go  to  the  starboard  of 
the  Esparta — that  is,  would  pass  between  the  Esparta  and  the  east  bank  of 
the  river.  He  says  this  signal  was  not  answered,  so,  after  waiting  a  few 
ieconds,  he  repeated  the  tT\'o  whistle  signal,  when,  in  his  judgment,  the  vessels 
were  two  miles  apart.  And  he  says  that  his  second  signal  was  not  answered 
by  the  Esparta.  Although  the  Magnolia  had  not,  Capt.  Field  declares,  receiv- 
ed any  answer  to  either  of  her  two  signals,  nevertheless  she  kept  on  until  a 
few  minutes  later,  she  found  herself,  Capt.  Field  thought,  confronting  the  Es- 
parta, head  on,  and  in  the  Esparta*s  own  course.  The  vessels  were  then  within 
a  short  distance  of  each  other.  At  different  times  Capt.  Field  estimated  the 
distance  separating  the  ve.ssels,  when  he  supposed  he  found  they  were  coming 
at  each  other  head  on  in  the  same  course,  at  one-quarter,  one-half,  and  three- 
quarters  of  a  mile.  These  divergent  estimates  only  show  that  Capt.  Field 
has  no  fixed  and  certain  opinion  as  to  the  distance  the  slilps  were  apart,  when 
he  concluded  they  were  coming  at  each  other  head  on.  They  were  so  near 
that  there  was  imminent  and  alarming  danger  of  a  collision,  and  he  had  no 
time,  or  was  not  in  a  sufficiently  cool  frame  of  mind,  to  estimate,  with  any 
approach  to  accuracy,  the  then  distance  between  the  vessels.  Finding  him- 
self in  this  perilous  position,  he  gave  the  signal  of  one  blast,  which  announced 
that  he  intended  to  pass  the  Esparta  on  her  port  side— that  is,  that  he  would 
try  to  pass  between  the  Esparta  and  the  west  bank — and  he  put  her  helm  hard 
aport.  The  Esparta  answered  with  two  whistles,  and  put  his  helm  to  star- 
board, and  the  vessels  ran  together  in  a  few  seconds. 

As  there  is  conflict  between  the  account  of  the  matter  which  Capt.  Field 
gives  and  that  which  his  officers  give,  I  will  cite  the  material  part  of  this 
testimony  In  the  words  of  the  witnesses.  He  begins  by  giving  a  brief  epitome 
of  the  whole  occurrence:  "We  left  the  wharf  at  7:30  p.  m.,  and  proceeded 
down  the  river.  We  passed  several  vessels  In  the  river,  and  at  about  11:10 
p.  m.  we  sighted  the  lights  of  a  steamer  at  about  Dick  Wright's  Point  or  at 
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Dick  Wright's  Point  Now,  we  were  then  at  Sixty-Mile  Point,  abreast  the 
light  I  sighted  her  green  light,  and  blew  two  whistles  to  pass  him  on  his 
starboard  side.  Receiving  no  answer,  I  blew  two  more  whistles.  Still  receiv- 
ing no  answer,  and  the  vessels  clianglng  their  positions  to  head  on,  I  blew  one 
whistle,  and  ported  my  helm  to  pass  him  to  port  and  stopped  my  engines. 
Right  after  blowing  fonr  whistles,  I  stopped  and  backed,  receiving  two  from 
him.  Soon  after  collided  with  this  steamer,  which  struck  me  about  27  feet 
from  the  stem  on  the  port  bow,  turning  the  Magnolia  completely  up  stream, 
when  I  headed  for  the  bank  and  forced  the  Magnolia  up  on  the  bank,  under 
the  steamer's  stern,  said  steamer  proving  to  be  the  Esparta.  That  Is  as  near 
as  I  can  get  at  it."  Distance  separating  vessels  when  first  signal  was  given: 
"Q.  How  far  apart  were  these  two  ships  when  you  first  sighted  these  lights? 
A.  As  near  as  I  can  Judge,  they  were  about  three  miles.  Q.  Was  that  at  the 
time  you  blew  two  whistles?  A.  Yes,  sir."  Distance  separating  vessels  when 
second  signal  was  given:  **Q.  How  far  apart  were  these  two  boats,  the  Mag- 
nolia and  Esparta,  when  you  blew  the  second  signal  of  two  whistles?  A.  I 
should  judge  they  were  about  two  miles."  Distance  separating  vessels  when 
third  signal  (of  one  blast)  was  given:  "Q.  How  far  apart  were  the  two  boats 
when  you  blew  the  signal  of  one  blast?  A.  I  should  Judge  they  were  about 
three-quarters  of  a  mile,  as  near  as  I  could  tell.  Q.  How  long  after  blowing 
your  signal  of  one  blast  was  it  before  you  blew  the  danger  signal?  A.  I  did 
not  blow  any  danger  signal.  Q.  Well,  for  the  moment  we  will  call  it  an  alarm 
signal,  or  a  signal  of  four  blasts?  A.  I  should  not  think  It  was  over  two  se<v 
onds.  ♦  ♦  ♦  Q.  How  far  was  the  Magnolia  from  the  Esparta  at  the  tlmf^ 
you  blew  your  signal  of  four  blasts?  A.  Not  over  a  quarter  of  a  mile;  that 
is  as  near  as  I  could  Judge."  Capt.  Field's  statement  that  not  over  two  sec- 
onds elapsed  between  the  blowing  of  the  one  blast  signal  and  the  blowing  of 
the  four  blasts  as  an  alarm  or  danger  signal  is  corroborated  by  Nieman,  who 
says:  "You  couldn't  hardly  tell  the  difference  between  the  one  blast  and  the 
danger  signal ;  it  was  right  on  top  of  it ;  it  was  so  quick."  The  distance  be- 
tween the  vessels  was  then,  within  a  few  feet  at  most,  the  same  when  the 
one-blast  signal  was  given,  as  when  the  four-blast  danger  signal  was  given, 
and  Capt  Field  here  estimates  that  distance  at  not  over  a  quarter  of  a  mile. 
The  next  citation  from  Capt.  Field's  testimony  shows  that  he  himself  regarded 
the  distance  between  the  vessels  as  being  the  same  when  the  one  blast  signal 
and  when  the  four  blast  signal  was  given: 

"Q.  I  understood  from  your  answer  a  few  moments  ago,  you  stated  at  tho 
time  the  signal  of  one  blast  was  given,  you  wore  not  more  than  one-quarter  of 
a  mile  from  the  Esparta?  A.  Yes,  sir.  Q.  That  Is  what  you  testified  to? 
A.  Yes,  sir.  Q.  Now,  I  call  your  attention  to  your  testimony  before  the  local 
board  of  Inspectors,  given  on  the  loth  day  of  November,  1005,  during  which 
you  were  asked  this  question:  *And  about  how  far  apart  when  the  one  blast 
was  given?  A.  Half  a  mile.'  Which  of  your  statements  is  correct?  A.  That 
answer  would  be  correct  Q.  Which  answer  there?  A.  That  one  there — *Half 
a  mile.*" 

Capt.  Field  thus  appears  to  have  stated  at  different  times  that  when  the  lasr 
signal — one  blast — was  given,  the  ships  were  one-quarter  of  a  mile  apart,  that 
they  were  half  a  mile  apart,  and  that  they  were  three-quarters  of  a  mile 
apart.  I  can  only  conclude  that  his  ideas  as  to  the  distance  the  vessels  were 
apart  when  the  one  blast  signal  was  given  are  utterly  vague,  and  the  merest 
and  loosest  guess  work.  I  cannot  therefore  regard  Capt.  Field's  testimony  on 
this  point  as  of  any  serious  value  in  helping  to  ascertain  the  distance  apart  of 
the  vessels  when  the  last  signal  was  given.  Capt.  Field's  failure  to  hear  any 
answer  to  the  first  two  signals  given  by  the  Magnolia: 

"Q.  Captain,  at  the  time  you  blew  the  first  signal  of  two  whistles,  what  an- 
swer did  you  get?  A.  None  that  I  heard.  Q.  At  the  time  you  blew  the  second 
two  whistles,  what  answer  did  you  get?  A:  None  that  I  heard.  Did  you  get 
any  reply?  fTo  the  first  signal.)  A.  No,  sir;  not  to  my  hearing.  Q.  Did 
you  get  any  reply  to  that  signal?  (The  second.)  A.  No,  sir,  not  to  my  knowl- 
edge; I  did  not  hear  any.  Q.  Novfr,  1  understand  that  you  testified  that  you 
got  no  reply  to  your  first  and  second  signals?  A.  I  heard  no  reply.  Q.  Your 
hearing  defective  In  any  way?  A.  Not  that  I  know  of.  Q.  Ever  been  treated 
for  your  eyes?    A.  No,  sir.    Q.  For  your  ears?    A.  No,  sir." 
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Capt  Field*s  statement  that  he  did  not  inquire  of  the  oflOicers  near  him  wheth- 
er they  had  beard  any  reply  to  the  signals  and  did  not  remark  on  the  failure 
to  reply.  If  Capt  Field  heard  no  reply  to  either  of  the  first  two  signals,  it  Is 
hardly  conceivable  that  he  would  not  have  turned  to  one  or  both  of  the  officers 
standing  by  him  and  ask  if  they  had  heard  a  reply  or  at  any  rate  have  made 
some  remark  on  such  an  extraordinary  omission.  But  he  says  he  did  not. 
His  officers  and  the  quartermaster,  in  substance,  contradict  him. 

Capt.  Field;  "Q.  Did  you  ask  any  one  aboard  whether  they  heard  any  an- 
swer from  the  Esparta?  A.  I  did  not.  ♦  ♦  ♦  Q.  Now,  then,  you  say  you 
beard  no  response?  A.  No,  sir.  Q.  Did  you  ask  anybody  in  the  pilot  house 
whether  they  heard  any?  A.  No,  sir.  Q.  You  made  no  inquiries  of  the  other 
two  officers?  A.  No,  sir.  Q.  Or  the  quartermaster?  A.  No,  sir.  Q.  Did  you  say 
anything  to  the  quartermaster,  or  to  the  other  two  officers  standing  there, 
about  not  hearing  the  signals?  A.  Not  that  I  remember.  Q.  I  understood  your 
testimony  to  be  that,  although,  you  gave  two  signals  of  two  blasts  each,  wait- 
ed a  reasonable  time  after  each  of  these  signals  and  hearing  no  reply,  you 
made  no  inquiries  of  any  of  your  officers  or  crew  whether  they  heard  any 
reply?  A-  I  made  no  inquiries.  Q.  Do  you  recall  the  fact  that  Mr.  Nieman, 
immediately  after  you  had  blown  your  second  signal  of  two  whistles  called 
out  to  you,  'Cross-signal ;  look  out*?  A.  No;  I  do  not  recall  him  saying  that. 
I  do  not  remember  hearing  it  I  think  be  stated  that  In  his  testimony  before 
the  local  inspectors."  The  testimony  of  the  mates,  Nieman  and  d'Almboe,  and 
i)f  the  quartermaster,  Bjorvig,  tends  to  show  very  conclusively  that  Capt. 
Field's  memory  was  at  fault  when  he  gave  the  testimony  just  cited. 

Nieman:  "Q.  Did  the  Esparta  answer  those  two  blasts  (of  the  Magnolia's 
second  signal)?  A«  They  answered  with  one.  Q.  You  mean  you  only  heard 
one?  A.  That  is  all  I  heard.  Q.  Did  you  make  any  comment  on  that  fact? 
A.  I  told  the  captain  right  away;  'You  got  a  cross-signal ;  look  out'  Q.  Did 
the  captain  ask  you  after  the  first  signal  of  two  blasts  whether  you  heard  any 
answer  from  the  Esparta?  A.  No;  he  had  not  any  time  to  ask,  as  soon  as  I 
heard  It  I  reported  it  to  him.  Q.  No ;  I  mean  the  fii-st  signal  of  two  blasts 
you  gave  the  Esparta  and  got  no  response,  so  you  say ;  did  you  call  the  cap- 
tain's attention  to  the  fact  that  you.  got  no  response?  A.  Yes,  sir.  Q.  What 
did  the  captain  say  when  you  said,  *Cross-signal ;  look  out'?  A.  He  was  then 
standing  in  the  pilot  house  at  the  time,  and  he  went  right  to  the  whistle  string 
and  blew  one  whistle,  and  then  four  short  blasts,  and  stopped  the  engine  and 
reversed  them  as  soon  as  he  could." 

D'Almboe:  "Q.  Did  the  captain  ask  you  whether  you  heard  an  answer  to  bin 
first  signal?  A.  No ;  he  asked  the  chief  mate.  Q.  What  did  the  chief  mate  tell 
him?    A.  He  said  he  did  not  hear  any  answer." 

Bjorvig:  "Q.  Just  tell  the  board  what  you  know  about  It?  A.  Well,  I  was 
standing  at  the  wheel,  and  I  saw  a  steamer  coming  up  the  river,  and  I  saw 
his  topmast  headlight  and  his  green  light,  and  I  had  her  on  the  starboard  bow, 
and  the  captain  told  me  to  take  him  a  little  closer,  and  he  blew  two  whistles 
for  him,  and  I  heard  the  captain  say,  'You  hear  the  answer ;'  and  I  said,  *No, 
sir ;'  and  he  said,  'I  will  give  him  two  blasts  more,'  and  then  I  heard  the  Es- 
parta's  whistle,  and  I  can't  exactly  say  whether  it  was  one  or  two — and  1 
beard  the  second  mate  say,  'What  is  the  matter  with  that  boat,  be  gave  us 
only  one  blast?' — and  then  the  captain  came  to  the  pilot  house,  and  blew  one 
whistle  for  him,  and  told  me  to  port  [the]  wheel,  and  then  I  got  the  Esparta 
right  ahead,  and  we  got  port  wheel  and  his  green  light  came  over  on  the  port 
bow,  and  then  I  heard  four  whistles — four  short  whistles — ^four  from  us  and 
four  from  the  Esparta,  and  then  she  came  right  to  us.    That  is  all  I  can  say.'* 

Capt  Field's  conjecture  as  to  how  the  Magnolia  got  out  of  her  course:  The 
evidence  shows  that  when  the  Magnolia  gave  her  first  and  second  signals,  each 
of  two  blasts,  she  was  in  her  proper  course  in  the  middle  of  the  river.  If  she 
had  simply  pursued  this  course,  there  would  have  been  no  collision  uor  danger 
of  collision.  But  somehow  she  got  out  of  her  course  and  went  over  to  the 
west  and  into  or  dangerously  near  the  rightful  path  of  the  E^sparta.  This 
deviation  by  the  Magnolia  to  the  west  was  not  intentional,  for  Nieman  testifies 
that  the  proper  and  customary  course  of  the  Esparta  was  on  the  west  side  of 
the  river,  and  this  testimony  is  strongly  corroborated  by  several  other  wit- 
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nesses,  and  scarcely  called  in  question  by  Capt  Field.  Capt.  Field  was  asked 
If  he  knew  of  the  custom  for  vessels  coming  up  the  river  to  run  the  i>ointa, 
and  for  vessels  descending  to  keep  in  the  middle?  The  captain  was  decidedly 
evasive  In  his  reply. 

"Q.  What  is  the  custom  in  regard  to  navigating  the  Mississippi  river  where 
there  is  a  bend?  A.  Now,  that  is  a  peculiar  question  which  requires  a  peculiar 
answer.  Small  vessels  usually  follow  the  bend  in  going  down;  also  they 
cross  from  one  point  to  another  point  coming  up.  '  While  some  large  vessels 
follow  this  custom,  others  keep  right  straight  course,  going  across  from  point 
to  point,  while  others  keep  to  the  center  of  the  river.  Q.  Does  it  depend  upon 
the  pilot  who  is  on  the  ship?  A.  It  depends  a  great  deal  on  the  pilot ;  it  de- 
pends on  the  current,  and  it  depends  on  the  size  of  the  boat  and  the  speed  of 
the  vessel.    Q.  Then,  I  take  it  there  is  no  invariable  custom?    A.  No,  sir." 

The  libel  alleged  that  "there  was  a  bend  in  the  river  at  this  particular  point, 
and  it  was  a  pilot  custom  for  ascending  boats  to  cross  to  the  right  bank  at 
this  point,"  etc.  The  defendant  therefore,  objected  to  Capt.  Field*s  testimony 
as  being  in  conflict  with  the  averments  of  the  libel.  Capt.  Field  made  a  re- 
port of  the  collision  to  the  local  inspectors,  and  in  that  report  among  other 
things,  he  said:  "•  ♦  ♦  then  he  (the  Esparta)  was  at  a  point  known  to 
river  men  as  Dick  Wright's,  and  as  it  was  the  custom  for  ascending  steamers 
to  cross  the  river  from  that  point  to  the  west  bank,  I  blew  two  whistles  to  pass 
to  starboard  and  astern  of  him,  which  signal  he  did  not  answer."  The  cap- 
tain, then,  by  his  own  admission  unquestionably  knew  the  custom  as  to  the 
course  of  ascending  steamers  from  Dick  Wright's  Point  to  Sixty-Mile  Point, 
even  though  he  may  have  had  no  knowledge  of  the  general  custom  all  the  way 
up.  The  only  essential  thing  Is  that  he  did  know  and  admits  he  knew  the 
custom  governing  the  Bsparta*s  course  in  the  reach  where  the  collision  oc- 
curred. Knowing  that  custom,  he  would  naturally  assume  and  expect,  par- 
ticularly as  it  fixed  the  path  of  least  resistance  for  the  Esparta's  course,  that 
the  £/sparta  would  follow  her  custom-fixed  and  convenient  course,  until  and 
unless  she  indicated  a  contrary  intention.  This  she  never  did.  How,  then, 
did  the  Magnolia  come  to  find  herself  out  of  her  own  course  and  over  to  the 
west  in  the  course  of  the  Esparta?  Capt.  Field  was  asked  to  explain  this 
change  of  his  vessel's  position  in  the  river.  To  steer  the  vessel  to  the  west 
side  of  the  river,  it  was  necessary  to  port  the  helm.  After  the  captain  bad 
stated  several  times  that  he  never  ported  the  helm  of  his  ship  until  after  his 
last  signal  of  one  blast,  the  examination  proceeded: 

"Q.  How  is  it  then  that  your  ship,  between  the  time  you  blew  your  first  sig- 
nal of  two  blasts,  and  the  time  you  blew  your  third  signal  of  one  blast,  had 
worked  over  to  the  west  bank?  A.  That  is  easily  understood.  You  can't  in 
the  nighttime  tell  whether  you  are  in  the  center  of  the  river  or  not.  She  work- 
ed over  by  the  time  I  blew  her."  This  won't  do;  as  all  the  libelant's  ex- 
culpatory testimony  is  based  on  the  assumption  that  the  night  was  clear 
enough  to  enable  the  witnesses  to  say  where  the  ships  were  at  various  times. 
And  the  captain  had  already  testified  that  he  could  go  down  the  river  on  a 
dark  clear  night  and  tell  where  he  was  all  the  time.  "Q.  You  mean  at  the  time 
you  blew  your  two  whistles?  A.  No;  I  mean  from  the  time  I  blew  the  one 
whistle  to  the  time  when  she  struck,  that  she  had  time  to  work  over  to  the 
bank."  This  answer  was  obviously  given  without  reflection,  for  after  the 
signal  of  one  blast  the  helm  was  put  hard  aport,  and  this  ship  was  purposely 
steered  to  the  west  bank.  "Q.  How  is  it  she  worked  over  from  the  middle 
of  the  river  to  about  one- third  of  the  distance  of  the  west  bank,  between  the 
time  you  blew  the  first  signal  of  two  blasts  and  the  time  you  blew  the  third 
signal  of  one  blast?  A.  That  might  have  been  done  by  bad  steering.  Q.  Who 
was  steering  at  the  time?  A.  The  quartermaster."  When  Capt.  Field  at- 
tributed to  bad  steering  the  working  of  his  vessel  to  the  west,  he  tacitly  aban- 
doned his  first  suggestion  that  it  was  due  to  the  darkness  of  the  night.  Not 
only  the  libel  alleges,  but  several  witnesses  testify,  that  it  was  a  clear  night, 
with  no  moon  shining.  The  principal.  If  not  the  exclusive,  explanation  of  his 
ship's  departure  from  her  course  on  which  Capt.  Field  rests  Is  that  she  was 
badly  steered-  This  explanation  admits  fault  in  the  navigation  of  the  Mag- 
nolia.   This  fault  was  all  the  greater  as  Capt  Field  seems  to  imply  that,  not- 
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withstanding  the  fact  that  he  heard  no  answer  to  his  two  first  signals,  he  still 
expected  that  the  Esparta  would  pnrsne  the  customary  course  of  vessels  com- 
ing up  the  river. 

**Q.  Now,  when  yon  blew  your  first  signal  of  two  blasts  and  got  no  reply  a^ 
you  say  from  the  Esparta,  what  did  you  think  the  intentions  of  the  Esparta 
were?  A.  My  thoughts  of  his  intentions  were  he  was  going  to  keep  up  the 
same  as  he  was  going.  Q.  Keep  up  the  same  as  he  was  going?  A.  Yes«  sir. 
Q.  You  mean  be  was  going  to  continue  in  the  same  direction  he  was  pointed? 
A.  Exactly.  Q.  Tou  had  no  doubt  as  to  what  he  was  going  to  do?  A.  No.  sir : 
I  had  no  doubt  He  should  have  answered  my  signal  and  kept  on  his  course. 
Q.  As  he  did  not  answer  your  signal,  what  did  you  think  about  it?  A.  Then 
I  blew  my  second  signal.  Q.  No,  what  did  you  think  about  it,  when  he  did  not 
answer  your  signal?  A.  I  thought  he  had  not  heard  it  Q.  Then,  you  did  not 
know  what  he  was  going  to  do— how  he  was  going  to  answer?  A.  I  supposed 
he  would  answer  the  same.  Q.  But  you  did  not  know  it?  A.  I  did  not  know 
it ;  no,  sir.  Q.  When  you  blew  your  second  signal  of  two  blasts  and  you  got 
no  reply,  what  did  you  think  he  was  going  to  do?  A.  I  could  not  tell  what 
he  was  going  to  do.  Q.  You  did  not  know  what  he  was  going  to  do?  A.  I  did 
not  know  what  he  was  going  to  do  then." 

While  Capt  Field  might  not  know  what  the  Esparta  was  going  to  do. 
after  he  failed  to  hear  a  reply  to  his  signals,  he  had  absolutely  no  ground  for 
assuming  that  she  was  going  to  deviate  from  her  course,  or  pursue  some 
course  other  and  more  difficult  than  that  which  was  usual  and  customary  for 
vessels  ascending  the  river,  and  which  he  and  his  first  officer,  Nlonian,  had 
observed  that  the  Esparta  was  actually  pursuing.  The  obvious  inference  from 
the  Esparta's  silence,  if  she  was  silent,  was  that  she  had  not  heard  the  Mag- 
nolia's signals  and  that  she  would  follow  the  usual  path  of  vessels  coming  up 
the  river.  Assuming  that  the  testimony  of  libelant's  witnesses — that  the  Mag- 
nolia was  in  the  middle  of  the  river  when  the  second  signal  of  two  blasts  was 
given — ^is  tru6,  it  follows  that  after  the  giving  of  this  signal,  the  Magnolia, 
through  bad  steering,  and  not  In  obedience  to  any  wish  or  purpose  of  the  cap- 
tain, but  contrary  to  his  wish  and  purpose,  worked  out  of  her  course  and  went 
to  the  west  Into  or  very  near  to  the  path  of  the  Esparta.  This  brings  us  to 
the  consideration  of  the  last  problem  in  the  case. 

5.  The  Magnolia  having  given  two,  signals  to  Indicate  that  she  was  going 
down  the  middle  or  east  bank  of  the  river,  and  then  having  through  bad  steer- 
ing; carelessly  worked  out -of  her  actual  and  signal-announced  course,  and  hav- 
ing come  up  suddenly  In  front  or  nearly  In  front  of  the  Esparta,  could  the 
collision  that  ensued  have  nevertheless  been  avoided  by  proper  navigation  on 
the  part  of  the  E^arta?  In  other  words,  though  the  danger  of  collision  arose 
through  the  negligence  and  fault  of  the  Magnolia,  would  that  collision  have 
been  avoided  if  the  Ei^arta  had  even  then  obeyed  the  rules  of  navigation? 
If  the  £>9parta  could,  notwithstanding  the  situation  brought  about  by  the  neg- 
ligence of  the  Magnolia,  have  avoided  collision  after  the  situation  t>ecame  ap- 
parent to  her  officers  by  proper  and  slciUful  navigation,  she  would  be  liable 
for  a  collision  resulting  from  her  failure  to  use  such  proper  and  skillful  sea- 
manship. It  makes  no  difference  how  or  by  whom  a  dangerous  situation  ii 
created.  It  is  still  the  duty  of  every  one  perceiving  that  situation,  and  acting 
with  reference  to  it,  to  avoid  it  if  he  has  time  and  means  to  avoid  It  Say  the 
Supreme  Court:  "This  court  has  repeatedly  held  the  fault,  or  even  the  gross 
fault,  of  one  vessel  does  not  ab^Ive  the  other  from  the  use  of  such  precautions 
as  good  Judgment  and  accomplished  seamanship  require."  The  Albert  Dumois, 
177  U.  S.  240,  20  Sup.  Ct  595.  44  L.  Bd.  751.  Before  attempting  to  apply  this 
principle,  we  must  first  ascertain  as  accurately  as  possible  the  exact  situation 
In  point  of  physical  fact  when  the  Magnolia  gave  her  last  signal,  indicating 
that  she  proposed  to  change  her  course  from  the  course  Indicated  by  her  first 
two  signals  and  to  pass  the  Esparta  on  her  port,  or  west  side. 

Position  of  the  Vessels.  Capt.  Field  says  that,  when  the  one  blast  signal 
was  given,  the  Esparta  was  head  on  or  nearly  so;  she  was  showing  "all 
her  lights,  red,  green,  and  two  masthead  lights."  He  had  already  stated  that 
the  vessels  were  three  miles  apart  when  he  gave  his  first  signal — ^two  blasts — 
and  tlie  Esparta  was  lowing  her  green  light;  that  th«y  were  two  miles  apart 


Digitized  by 


Google 


298  160  FEDERAL  REPORTBB. 

when  he  gave  his  second  signal — ^two  blasts,  and  the  Beparta  was  tiien  still 
showing  her  green  light  and  was  not  showing  her  red  light ;  and  that  they  were 
one-quarter,  one-half,  or  three-quarters  of  a  mile  apart  when  he  gave  his  third 
signal — one  blast.  Gapt.  Field  thus  makes  the  distance  from  the  point  where 
the  second  signal  was  given  to  the  point  when  the  third  signal  was  given  seven- 
twelfths  of  1%  miles,  or  seven-twelfths  of  1%  miles,  or  seven-twelfths  of  1% 
miles — according  to  the  calculation  that  his  ship  traveled  about  seven-twelfths 
of  the  lessened  distance  between  the  vessels.  In  any  case,  he  makes  a  con- 
Blderable  distance  between  the  point  at  which  the  second  signal  was  given 
and  the  point  at  which  the  third  signal  was  givra.  Nieman  gives  a  very  dif- 
ferent account.  He  says  when  the  first  signal  was  given  the  vessels  were 
about  three  miles  apart,  and  the  Esparta  was  showing  then  her  green  light; 
that  when  the  second  signal — ^two  blasts — ^was  given,  the  vessels  were  about  % 
mile  apart,  and  the  Esparta  was  then  showing  both  red  and  green  lights,  and 
answered  with  one  blast,  and  thereupon  Capt.  Field  at  once  answered  with  one 
blast  and  the  danger  signal  of  four  blasts.  The  conflict  between  the  testimony 
of  these  two  witnesses  can  be  best  appreciated  by  placing  their  ipsisslma  verba 
in  juxtaposition. 

Lights  Showing  on  Esparta  When  Second  Signal  was  Given.  Capt  Field: 
*'Q.  What  lights  were  showing  on  the  Esparta  when  you  blew  the  second  signal 
of  two  whistles?  A.  Showing  the  same  lights,  the  green  light  was  showing 
with  a  masthead  light  and  range  light  Q.  Was  the  red  light  showing?  A. 
No,  sir."  Of  course  the  vessels  could  not  be  dead  ahead  or  head  on,  or  nearly 
so,  if  only  the  green  light  of  the  Esparta  was  showing. 

Nieman:  Says  the  Magnolia  was  at  Harris  Bayou  light  when  the  £<sparti 
was  first  sighted  coming  round  Dick  Wright's  Point  about  3  miles  off.  Itien. 
''the  first  signal  of  two  blasts  was  given  by  the  Magnolia  immediately  on  seeing 
the  Esparta." 

So  far  Nieman  and  Field  agree,  the  ships  were  three  miles  apart  when  the 
first  signal  of  two  blasts  was  given,  and  the  Esparta  was  then  showii^  only 
her  green  light    Now,  as  to  the  second  signal  of  two  blasts. 

Nieman:  "A.  We  blew  the  first  signal  of  two  whistles.  Q.  Did  you  get  an 
answer  from  the  Esparta?  A.  No,  sir;  not  to  the  first  signal.  Q.  What  was 
done  on  the  Magnolia,  then?  A.  We  waited  the  usual  time,  and  then  blew 
again  two  whistles.  Q.  Did  you  get  an  answer  to  that  one?  A.  Yes,  sir ;  it 
was  answered  with  one.  Q.  What  was  the  position  of  the  two  ships  at  thin 
time?  A.  We  saw  both  the  Esparta's  green  and  red  lights,  also  the  masthead 
light.  Q.  About  how  far  apart  were  the  two  vessels?  A.  Well,  then,  I  should 
judge  about  half  a  mile.  Q.  Then,  they  were  apparently  dead  ahead?  The 
Esparta  was  apparently  dead  ahead?  A.  Yes,  sir.  ♦  •  ♦  Q,  What  lights 
did  you  see  on  the  Esparta?  A.  I  saw  both  red  and  green  lights  and  mast- 
head lights.  Q.  What  was  done  on  the  Magnolia  after  this?  A.  The  captain 
blew  him  one  whistle  and  four  quick  toots  on  top  of  it,  and  ported  his  helm." 

According  to  Nieman,  the  vessels  were  dead  ahead,  and  the  Esparta  was 
showing  both  her  red  and  green  lights  when  the  second  signal  was  given.  Ac- 
cording  to  Field,  the  Esparta  was  then  showing  only  her  green  light  Accord- 
ing to  Nieman,  when  the  second  E^gnal  was  given,  the  vessels  were  only  half  a 
mile  apart ;  according  to  Field,  they  were  then  two  miles  apart  According  to 
Nieman,  when  the  Magnolia  gave  her  second  signal  of  two  whistles,  the  Es- 
parta answered  with  only  one  whistle,  and  thereupon  the  Magnolia  blew  one 
whistle,  and  ported  her  helm.  According  to  Field,  the  £)Bparta  did  not  answer 
the  second  signal  at  all,  and  he  continued  his  course  a  considerable  distance, 
and  then  gave  a  signal  of  one  whistle.  Both  Nieman  and  Field  agree  that  when 
the  Magnolia  blew  the  signal  of  one  whistle  the  Esparta  promptly  replied  with 
a  signal  of  two  whistles. 

D'Almboe,  the  second  mate,  agrees  substantially  with  Nieman  as  to  the  or- 
der in  which  the  signals  were  given:  "Q.  Were  there  any  signals  exchanged 
at  that  time?  (When  the  ships  first  came  in  sight  of  each  other.)  A.  Yes. 
sir ;  I  came  up  there,  and  when  I  saw  the  lights,  the  captain  ordered  the  chief 
mate  to  blow  two  blasts  of  the  whistle.  Q.  On  the  Magnolia?  A.  Yes,  sir. 
Q.  Were  those  two  blasts  blown?  A.  Two  blasts  on  the  Magnolia  were  blown, 
yes,  sir ;  I  heard  them  distinctly.    The  captain  blew  two  blasts,  but  then  we 
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did  not  get  any  answer,  and  then  the  captain  ordered  the  mate  to  blow  two 
blasts  more,  and  then  the  other  vessel  blew  one  blast — the  approaching  vessel 
blew  one  blast  Q.  How  far  were  those  two  vessels  apart  at  the  time  the 
other  vessel  blew  one  blast?  A.  I  could  not  say.  ♦  ♦  •  Q.  What  lights 
were  visible  on  the  Esparta  at  that  time?  A.  I  saw  her  masthead  light  and 
green  light.  Q.  At  the  time  the  Esparta  blew  one  blast?  A.  Yes,  sir.  Q. 
What  wa9  done  on  the  Magnolia?  A.  The  Esparta  blew  one  blast,  as  I  tell 
you,  then  the  Magnolia,  then  the  captain  of  the  Magnolia,  blew  one  blast  him- 
self on  the  Magnolia,  then  the  Esparta  answered  that  with  two  blasts,  and,  of 
course,  then  the  captain  of  the  Magnolia,  he  blew  the  danger  signal — that  is, 
four  short  blasts,  and  stopped  both  engines,  and  reversed  them  full  speed 
astern,  both  engines.  Q.  Well,  now,  what  lights  did  you  see  on  the  Esparta  at 
the  moment  she  blew  this  signal  of  one  blast  In  response  to  the  second  signal 
of  the  Magnolia  of  two  blasts — ^what  light  was  she  showing  to  you?  A.  I  saw 
all  the  lights,  then.  Q.  Of  the  Esparta?  A.  Yes,  sir.  Q.  You  mean  both 
side  lights?  A.  I  saw  all  the  lights."  As  d'Almboe  says,  the  Esparta  was 
then  in  the  middle  of  the  river,  he  places  her  where  she  must  have  been  going 
straight  against  the  swiftest  part  of  the  current,  which  was  certainly  a  sin- 
gular course' for  the  Esparta  to  take.  Concerning  the  lights  visible  on  the  Es^ 
parta  at  the  time  she  answered  with  one  blast,  d'Almboe  first  says  he  saw  the 
Kreen  light,  then  says  he  saw  all  the  lights. 

Bjorvig*s  account  is  extremely  general,  but  he  seems  to  give  the  signals  in 
the  same  order  as  Nieman  and  d'Almboe.  He  says:  "I  was  standing  at  the 
wheel,  and  I  saw  a  steamer  coming  up  the  river,  and  I  saw  his  topmast  head- 
light  and  his  green  light,  and  I  had  her  on  the  starboard  bow,  and  the  captain 
told  me  to  take  him  a  little  closer,  and  he  blew  two  whistles  for  him;  and 
I  heard  the  captain  say,  *You  hear  the  answer?*  and  I  said,  *No,  sir  ;*  and  he 
said,  1  will  give  him  two  blasts  more,'  and  then  I  heard  the  Esparta's  whistle, 
and  I  can't  exactly  say  whether  it  was  one  or  two;  and  I  heard  the  second 
mate  say,  'What  is  the  matter  with  that  boat ;  he  gave  us  only  one  blast?'  and 
then  the  captain  came  to  the  pilot  house  and  blew  one  whistle  for  him,  and  told 
me.  Tort  wheel,*  and  then  I  got  the  Esparta  right  ahead,  and  we  got  port 
wheel  and  his  green  light  came  over  on  the  port  bow,  and  then  I  heard  four 
whistles — ^four  short  whistles — four  from  us  and  four  from  the  Esparta,  and 
then  she  came  right  to  us.    That  is  all  I  can  say." 

Williams,  the  engineer  of  the  Magnolia,  declares  unequivocally  that,  when 
the  Magnolia  gave  her  signal  of  two  whistles,  he  heard  a  reply  of  two  whistles. 
He  seems  not  to  know  anything  of  the  Magnolia's  first  signal.  But  he  did  hear 
the  Magnolia  give  one  signal  of  two  whistles,  the  Esparta  reply  with  two 
whistles,  and  then  the  Magnolia  rejoin  with  one  whistle.  "Q.  Did  you  hear 
the  Magnolia  when  she  first  signaled  this  ship,  which  afterwards  turned  out 
to  be  the  Esparta?  A.  I  did.  Q.  What  signal  did  she  give?  A.  Two.  Q. 
Did  you  hear  the  Esparta  answer  that  signal?  A.  I  did,  she  gave  an  answer 
of  two  signals.  Q.  Did  you  hear  the  Magnolia  give  any  other  answering  sig- 
nals?    A.  One." 

According  to  Capt  Field,  the  order  of  the  whistles  and  the  distances  of  the 
vessels  from  eabh  other  were  as  follows:  First  Signal:  1.  Ships  3  miles 
apart,  a.  From  Magnolia — ^Two  whistles,  b.  ijYom  Esparta — No  answer. 
Esparta  to  starboard  of  Magnolia.  Second  Signal:  2.  Ships  2  miles  apart, 
a.  From  Magnolia — Two  whistles,  b.  From  Esparta — No  answer.  Esparta 
still  to  starboard  of  Magnolia.  Third  Signal:  3.  Ships  either  %,  %,  or  % 
of  a  mile  apart  a.  From  Magnolia — One  whistle.,  b.  From  Esparta — Two 
whistles,  c.  From  Magnolia — Four  whistles.  Collision.  Esparta  head  on 
with  Magnolia. 

According  to  Nieman,  the  above  table  should  be  as  follows:  First  Signal: 
I.  Ships  3  miles  apart  a.  From  Magnolia— Two  whistles,  b.  From  Esparta 
—No  answer.  Bcrparta  to  starboard  of  Magnolia.  Second  Signal:  2.  Ships 
%  mile  apart,  a.  From  Magnolia — ^Two  whistles,  b.  From  Esparta — Ctoe 
whistle.  Esparta  head  on  with  Magnolia.  Third  Signal:  3.  Ship  practically 
same  distance  as  in  2.  a.  From  Magnolia — One  whistle,  b.  From  Esparta — 
Two  whistles.    Esparta  head  on  with  Magnolia. 

D'Almboe  would  agree  with  Nieman's  table  except. as  to  dlatanoeB»  about 
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which  he  Is  widely  conjectural,  ^ud  except  his  two  contradictory  statement? 
as  to  the  Esparta's  position  at  the  time  of  the  second  signal.  BJorvlg,  too, 
would  agree  with  Nieman's  table  with  the  distances  eliminated,  and  with  the 
modification  that  the  ships  were  not  head  on  until  after  he  had  ported  his  helm 
after  the  Magnolia  had  given  her  third  signal  of  one  whistle.  Now,  which  of 
these  discrepant  stories  am  I  to  believe?  When  the  Magnolia  gave  her  second 
signal,  were  the  ships  two  miles  apart,  as  Field  says?  or,  were  they  one-half 
a  mile  apart  as  Nieman  says,  with  faint  corroboration  from  d'Almboe?  Did 
no  answer  come  from  the  Esparta  to  the  Magnolia's  second  signal,  as  Field 
says?  or,  was  there  an  answer  of  one  whistle,  as  Nieman  and  d'Almboe,  say? 
or,-  an  answer  of  two  whistles,  as  BJorvig  seems  inclined  to  admit,  and  as 
Williams  positively  asserts?  When  the  Magnolia  blew  her  second  signal,  were 
the  ships  still  to  the  starboard  each  of  the  other,  as  Shield  says?  or,  were  they 
then  head  on  as  Nieman  says  with  D'Almboe's  half  self-contradicted  acquies- 
cence? or,  were  the  ships  not  head  on  to  each  other,  until  after  the  Magnolia 
had  given  her  third  signal  of  one  blast,  and  after  her  helm  had  been  ported, 
as  Bjorvig  says?  Did  the  Magnolia's  signal  of  one  whistle  follow  in  Imme- 
diate sequence  on  her  second  signal  of  two  whistles,  and  the  Esparta's  answer 
thereto  of  one  whistle  or  two  whistles,  so  that  these  signals  were  practically 
one  continuous  interchange,  consisting  of  two  whistles  from  the  Magnolia,  one 
whistle  from  the  Esparta  (or  two)  and  lastly  one  whistle  from  the  Magnolia. 
as  Nieman,  d'Almboe,  and  Bjorvig  say?  or  did  the  Magnolia,  after  giving 
its  second  signal  of  two  whistles,  then  go  two-thirds  or  three-fourths  of  a  mile 
down  the  river,  before  giving  her  third  signal  of  one  whistle,  as  Field  says? 
Finally,  how  far  apart  were  the  ships  when  the  Magnolia  gave  the  one  whistle 
signal?  Was  the  distance  one-fourth  of  a  mile  (1,320  feet)  as  Field  says  In  one 
place?  or  one-half  a  mile,  as  he  says  in  another  place?  or  three-fourths  of 
a  mile,  as  he  says  in  still  another  place?  or  is  it  possible  for  me  to  determine 
from  the  evidence,  with  even  the  smallest  degree  of  certainty,  how  far  the 
ships  were  then  apart?  As  far  as  I  know,  each  of  these  witnesses  is  equally 
reliable  and, honest,  and  they  all  had  the  same  opportunities  for  observing 
the  facts  about  which  they  testify.  They  were  practically  in  the  same  posi- 
tion on  board  the  Magnolia.  They  were  all  naturally  under  a  strong  bias  to 
exculpate  themselves  from  the  charge  of  negligence  In  navigating  the  ship  in 
which  the  President  was  traveling  In  their  charge.  T  can  only  say  that  from 
tiie  conflicting  testimony  of  the  witnesses  for  the  libelant,  I  am  unable  to  de- 
termine the  situation  immediately  preceding  the  collision,  with  such  certainty 
as  to  conclude  that  in  that  situation  the  collision  could  and  should  have  been 
avoided  by  proper  navigation  on  the  part  of  the  Esparta.  The  negligence  and 
fault  of  the  Magnolia  having  led  to  a  situation  of  danger,  and  one  likely  to 
bring  about  a  collision,  it  was  Incumbent  on  the  Magnolia,  clearly  to  prove 
that,  notwithstanding  this  negligence  on  her  part,  it  was  still  possible  for  the 
Esparta  to  have  averted  the  collision.  The  libelant  has  furnished  no  such 
proof ;  every  act  and  every  fact  in  the  situation  Is  left  In  doubt. 

6.  If  Capt  Field  was  correct  In  his  statement  that  the  Esparta  did  not 
answer  either  of  the  first  two  signals,  and  that,  after  she  failed  to  answer  his 
second  signal,  "he  did  not  know  what  she  was  going  to  do,'*  then  he  seems 
clearly  to  have  violated  rule  3,  of  the  pilot  rules.  **If,"  says  rule  8.  "when 
steam  vessels  are  approaching  each  other,  either  vessel  fails  to  understand 
the  course  or  intention  of  the  other,  from  any  cause,  the  vessel  so  in  doubt 
shall  immediately  signify  the  same  by  giving  several  short  and  rapid  blasts, 
not  less  than  four,  of  the  steam  whistle;  and,  If  the  vessels  shall  have  ap- 
proached within  half  a  mile  of  each  other,  both  shall  be  immediately  slowed 
to  a  speed  barely  sufficient  for  steerageway  until  the  proper  signals  are  given, 
answered  and  understood,  or  until  the  vessels  shall  have  passed  each  other." 
Capt.  Field  says  that,  when  the  Esparta  did  not  answer  his  second  signal,  "he 
did  not  know,"  "he  could  not  tell,"  what  she  was  going  to  do.  Yet  he  did  not, 
either  Immediately  or  at  any  time,  give  the  signals  required  by  rule  3,  to 
elicit  a  signal  from  the  approaching  ship,  and  agree  upon  a  course  with  her, 
but  proceeded  down  the  river  without  slacking  his  speed.  His  omission  to 
give  the  signals  required  by  rule  3  was  negligence  or  recklessness  on  his  part 
Had  he  promptly  complied  with  that  rule,  he  would  no  doubt  have  elicited  at 
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once  an  unmistakable  answer  from  the  Esparta,  and  the  collision  wotild  never 
have  occurred.  And  If,  at  the  time  of  the  second  signal,  the  ships  were  within 
half  a  mile  of  each  other,  as  Nleman  and  d'Almboe  say  they  were,  then  It  was 
further  Incumbent  on  Capt  Field  to  slow  down  to  a  speed  "barely  suflScient 
for  steerageway."  I  think  it  very  probable,  from  the  preponderance  of  libel- 
ant's own  evidence,  that  the  distance  separating  the  ships  was  then  less  than 
half  a  mile.  Capt.  Field  should  therefore  have  slowed  up  his  boat  until  he 
had  received  a  proper  signal  in  reply  to  his.  This,  at  any  rate,  was.  the  ob- 
vious and  imperative  dictate  of  prudence  in  the  situation.  He  could  not  pos- 
sibly be  very  certain  of  the  distance  on  a  dark  night.  Experience  teaches  us 
all,  landsmen  as  well  as  seamen,  that  there  is  nothing  so  difficult  or  rather 
so  almost  impossible  as  to  estimate  with  any  degree  of  accuracy  the  distance 
from  us  of  a  light  in  the  dark.  Articles  27  and  29  of  Act  Aug.  19,  1890,  c. 
802,  8  1,  26  Stat  327,  328  (U.  S.  Comp.  St.  1901,  p.  2871),  expressly  Impose 
upon  masters  the  obligation  to  pay  due  regard  to  the  exigencies  of  each  par- 
ticular ease. 

"Art  27.  In  obeying  and  construing  these  rules  due  regard  shall  be  had  to 
all  dangers  of  navigation  and  collision  and  to  any  special  circumstances  which 
may  render  a  departure  from  the  above  rules  necessary  in  order  to  avoid  im- 
mediate danger." 

"Art  29.  Nothing  In  these  rules  shall  exonerate  any  vessel  or  the  owner  or 
master  or  crew  thereof,  from  the  consequences  of  any  neglect  to  keep  a  proper 
lookout,  or,  of  the  neglect  of  any  precaution  which  may  be  required  by  the 
ordinary  practice  of  seamen,  or  by  the  special  circumstances  of  the  case." 

By  their  own  terms,  the  rules  are  not  so  ironclad  that  literal  compliance 
with  them  always  exempts  from  liability,  nor  does  a  departure  from  them  al- 
ways entail  liability.  The  action  of  a  master  is  controlled  by  the  special  cir- 
cumstances of  the  case  as  well  as  by  the  rules.  Now,  In  the  present  case,  the 
Esparta,  as  Nleman  knew  and  admits,  and  as  I  think  Field  and  Bjorvlg  and 
d'Almboe  also  knew,  was  coming  up  around  the  west  bank ;  that  is,  she  was 
following  an  arc  of  a  circle.  Every  one  of  the  officers  of  the  Magnolia  knew 
this  fact.  Her  general  position  and  course  was  to  the  starboard  and  west  of 
the  Magnolia.  But  the  EJsparta  was  hugging  the  west  bank,  and  therefore  her 
course  was  not  a  straight  line,  but  was  an  arc  parallel  to  the  arc  of  the  west 
bank.  In  following  this  course,  she  was  bound  to  reach  a  point  In  her  course, 
where,  for  a  brief  time,  she  would  show  both  her  lights  to  a  boat  further  out 
in  the  river  than  she  was.  But  Capt.  Field  ought  to  have  known  that  this 
exhibition  of  two  lights  by  the  Esparta  was  merely  an  incident  in  her  follow- 
ing a  circular  course  around  the  west  bank,  and  did  not  Indicate  any  change  of 
course  by  the  Esparta.  If  the  Esparta  had  been  approaching  him  on  a  straight 
course,  in  which  she  exhibited  only  her  green  light  and  had  suddenly  exhibited 
both  lights,  he  would  have  been  justified  in  inferring  that  the  Esprirta  had 
changed  her  course  and  Intended  to  cross  his  course  on  the  port  side,  but  in 
the  existing  situation  under  the  "special  circumstances"  of  this  case,  such 
change  of  lights  by  the  BJsparta  was  only  what  was  certain  to  occur  at  some 
point  in  her  course  around  the  point,  and  did  not  warrant  Capt  Field  in  sup- 
posing that  the  Esparta  was  changing  her  course  and  crossing  him  on  his  port 
side.  Yet  he  seems  rashly  to  have  jumped  at  this  conclusion,  and  precipitate- 
ly to  have  changed  his  own  course,  and  plunged  across  the  course  of  the 
Esparta/  although  that  course  was  really  to  his  starboard,  as  he  ought  to 
have  known  and  properly  did  generally  know.  In  other  words,  the  Esparta 
was  pursuing  a  course  to  the  starboard  and  west  of  the  Magnolia,  but  in  this 
course  there  was  a  short  space  in  which  the  Esparta  would,  while  following 
the  course  still  necessarily,  exhibit  both  lights.  The  fact,  no  doubt,  was  that 
the  Magnolia  had  for  some  reason  drifted  far  out  of  her  intended  course  in 
the  middle  of  the  river,  and  had  gotten  much  nearer  the  Esparta  than  the 
officers  of  the  Magnolia  were  aware.  While  the  Esparta  exhibited  only  her 
green  light,  the  officers  of  the  Magnolia  felt  no  apprehension,  and  paid  no 
special  attention,  but  when  the  Esparta  reached  that  portion  of  her  circular 
course  where  she  exhibited  both  lights,  then  she  loomed  on  the  vision  of  the 
officers  of  the  Magnolia  *blg  as  an  ocean  liner,*  as  Capt.  Field  expresses  it 
and  for  a  moment  they  forgot  that  the  exhibition  of  two  lights  by  the  Esparta 
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was  a  necessity  somewhere  In  her  circular  course,  with  the  Magnolia  drifting 
steadily  to  the  westward,  and  did  not  In  the  existing  circumstances  indicate 
any  change  of  course  by  her.  This  mistake  was  probably  confirmed  by  the 
fact  that  Capt  Field  thought  he  heard  only  one  whistle  from  the  Esparta,  and 
such  a  signal  would  have  Indicated  that  the  Esparta  had  changed  her  course 
and  intended  to  pass  on  his  port  side,  but  as  BJorvig  recognized,  and  Williams, 
the  engineer  of  the  Magnolia,  admits,  and  as  the  witnesses  for  the  Esparta 
abundantly  prove,  the  signal  of  the  Esparta  had  been  two  whistles  and  hot 
one.  The  evidence,  therefore,  does  not,  in  my  opinion,  establish  that  the  Es- 
parta*s  course  ever  was  dead  ahead  with  the  course  of  the  Magnolia,  until 
the  Magnolia  purposely  changed  her  course  from  starboard  to  port,  and  rush- 
ed suddenly  across  the  course  of  the  Elsparta,  which  the  facts  of  the  collision 
show  must  then  have  been  much  nearer  to  the  Magnolia  than  the  officers  of  the 
Magnolia  realized. 

Having  reached  this  conclusion,  I  necessarily  find  that  the  situation  of  the 
ships  did  not  require  or  justify  the  application  of  rule  1,  which  requires  vessels 
"approaching",  each  other  head  to  head,  or  nearly  so,  to  give  one  whistle,  and 
each  to  pass  to  the  port  side  of  the  other.  The  evidence  does  not  show  tliat, 
when  the  Magnolia  gave  one  whistle  and  ported  her  helm,  the  Esparta  was 
"approaching"  her  head  to  head  or  nearly  so.  The  evidence  and  inference 
fairly  to  be  based  thereon,  show  only:  (1)  That  the  Esparta  was  pursuing 
her  proper  course  along  the  west  bank,  following  the  arc  of  a  circle.  (2)  That 
at  some  point  in  this  course,  and  while  strictly  following  it,  the  Esparta  would 
exhibit  both  her  red  and  green  lights,  without  departing  from  her  course,  but 
as  the  necessary  consequence  of  curving  with  the  course.  (3)  That  the  officers 
of  the  Magnolia  ought  to  have  known  this  fact,  but  seem  to  have  forgotten  It. 
(4)  That  the  officers  of  the  Magnolia  forgetting  the  real  cause  and  significance 
of  the  appearance  of  two  lights  on  the  Esparta,  and  incorrectly  attributing 
their  appearance  to  a  change  of  course  by  the  Esparta,  assumed  the  Elsparta 
was  "approaching"  head  on,  and  acted  under  this  misapprehension.  I  am 
satisfied,  therefore,  that  the  evidence  of  the  libelant  shows  that  the  collision 
was  brought  about  solely  by  the  fault  of  the  Magnolia.  This  conclusion  is 
strengthened  when  the  evidence  on  behalf  of  the  Esparta  is  further  considered. 
It  is  evident  that  no  one  on  the  Esparta  heard  the  Magnolia's  first  signal  of 
two  whistles,  given  when  the  vessels  were  three  miles  apart.  All  the  witness- 
es on  the  Esparta  testify  that  they  heard:  (1)  Two  blasts  from  the  Magnolia. 
(2)  Two  blasts  from  the  Esparta,  in  immediate  reply.  (3)  One  blast  from  the 
Magnolia. 

The  Esparta  was  being  piloted  by  Capt  Patrick  P.  Arroyo,  a  licensed  river 
pilot  of  long  experience,  and  thoroughly  familiar  with  the  river  between  New 
Orleans  and  the  Jetties.  He  has  made  several  thousand  trips  as  pilot  between 
those  points.  He  says:  "The  Magnolia  blew  me  two  whistles."  "I  imme- 
diately answered  with  two  whistles."  "I  should  judge,  about  two  minutes 
afterwards,  she  blew  me  one  whistle  and  I  answered  her  again  with  two 
whistles."  "I  immediately  blew  the  danger  signal ;  I  stopped  and  reversed  m^' 
engines;  I  starboarded  my  helm,  to  keep  her  (the  Esparta)  in  the  bank — to 
keep  her  from  running  into  her  as  much  as  I  could,  to  give  her  the  whole 
river."  The  captain  thinks  the  ships  were  one  mile  apart  when  the  signal 
of  two  whistles  was  blown,  and  about  1,000  feet  apart  when  the  Magnolia  blew 
her  signal  of  one  whistle.  If  the  Magnolia  was  going  13^  miles  an  hour  she 
was  going  1,177  feet  per  minute.  And,  if  the  Esparta  was  going  1054  miles 
an  hour,  she  was  going  895  feet  per  mhiute.  In  30  seconds,  the  Magnolia  would 
advance  toward  the  Esparta  588  feet;  and  the  Esparta  would  advance  to- 
wards the  Magnolia  447,  and  In  30  seconds  It  would  seem  to  be  hardly  possible 
to  stop  and  reverse  so  as  to  effect  any  serious  diminution  In  the  speed  of  either 
vessel.  So.  that,  if  the  ships  were  1,000  feet  apart,  despite  all  they  could  do, 
they  would  probably  be  together  in  40  or  45  seconds  at  most.  Every  witness 
in  this  case  testifies  that  the  Magnolia's  second  signal  was  that  she  would  pass 
to  the  starboard  of  the  Esparta.  All  the  witnesses  for  the  Esparta,  Capt  Ar- 
royo, Capt.  Rose,  C.  Oscar,  Dr.  Preis  and  Harry  Long,  testify  that  the  Mag- 
nolia gave  a  signal  of  two  blasts,  and  the  Esparta  immediately  answered  with 
two  blasts,  and  then  the  Magnolia  gave  a  signal  of  one  blast,  and  that  led  to 
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tbe  disaster.  It  Is  also  shown  by  the  testimony  of  the  Esparta's  witnesses 
that  she  was  running  about  as  close  as  she  could  get  to  the  west  bank. 

The  testimony  is  far  from  showing  that  if  the  Esparta  had  agreed  to  the 
change  of  course  proposed  by  the  Magnolia's  one  blast  at  the  last  moment  the 
collision  would  have  been  avoided.*  Proof  of  this  is  obviously  impossible, 
where,  as  in  this  case,  all  the  data  are  so  largely  conjectural.  Though  the 
evidence  scarcely  warrants  a  very  positive  opinion,  I  am  strongly  Inclined  to 
believe  that  Capt.  Arroyo  acted  with  good  judgment  in  throwing  the  Esparta 
bard  to  starboard.  If  he  had  not  done  so,  I  believe  the  Magnolia  would  have 
been  struck  nearer  the  stem  and  probably  sunk.  At  any  rate,  the  Esparta 
was  In  her  proper  course,  and  the  Magnolia  had  signaled  her  to  keep  it,  and 
she  had  properly  replied  to  that  signal.  Then,  without  justification,  and  when 
the  vessels  were  almost  on  each  other,  the  Magnolia  signaled  that  she  in- 
tended to  go  to  port  instead  of  to  starboard  as  agreed.  The  Esparta  at  once 
replied,  refusing  to  change  the  previously  agreed  course,  as  she  clearly  had 
the  right  to  do.  And  the  evidence  convinces  me  that  she  not  only  had  the 
right,  but,  all  things  considered,  it  was  the  safest  thing  she  could  do.  It  was 
then 'the  duty  of  the  Magnolia  to  herself  adhere  t*  the  agreed  and  customary 
course,  but  she  persisted  in  attempting  to  cross  on  the  course  to  which  she  had 
unwarrantably  changed  at  the  last  moment.  The  Esparta  is  not  to  blame  if 
the  Magnolia,  through  bad  steering,  drifted  from  the  agreed  course  into  or 
dangerously  near  tbe  course  of  the  Esparta,  and  mistook  the  Esparta's  signals 
and  course.  The  Esparta  committed  no  fault  so  far  as  the  evidence  shows, 
and  she  cannot  be  held  liable  on  the  mere  unproved  hypothesis  that  If  she 
bad  done  something  other  than  what  she  did  the  collision  might  not  have  oc- 
curred. 

The  libel  must  therefore  be  dismissed,  with  costs. 

Rufus  E.  Foster,  U.  S.  Atty. 

W.  B.  Spencer  and  Charles  P.  Cocke,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

PER  CURIAM.  On  full  consideration  of  the  evidence,  we  reach 
the  same  conclusions  as  the  District  Judge,  as  set  forth  in  his  opinion 
found  in  the  transcript. 

The  decree  of  the  District  Court  is  affirmed. 


TOMPKINS  et  al.  v.  CRBIGHTON-McSHANE  Olh  C?0.  et  al. 

{Circuit  Ck>urt  of  Appeals,  Fifth  Circuit.     March  10,  180&     On  Rehearing, 

April  3,  190a) 

No.  1,734. 

1.  Evidence— ESxTRiNsic    Evidence    to    E2xflain    Deed— Identifioation    of 

Subjbct-Matteb. 

Where  a  deed  made  in  1840  purporting  to  convey  land  certificates  is- 
sued by  the  I/and  Commissioners  of  a  Texas  county  was  inexact  and  am- 
biguous in  its  description,  external  evidence  was  admissible  to  identify 
a  certificate  intended  to  be  conveyed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  20^  Evidence,  IS  2116, 
2117.] 

2.  Public  Landb— Disposal  of  Texas  Lands— Validitt  of  Gbant. 

The  Texas  statute  of  August  28,  1856  (Pen.  Code  1857,  art.  244),  pro- 
hibiting any  district  surveyor  from  "being  concerned  in  the  purchase  of 
any  right,  title  or  interest  in  any  public  land  in  his  own  name  or  in  the 
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name  of  any  other  person"  under  penalty  of  removal  from  office,  a  line, 
and  exclusion  from  subsequently  holding  office,  did  not  Invalidate  the 
title  to  lands  so  acquired  by  a  surveyor  In  violation  of  Its  provislona. 
8.  Adverse  Possession—Title  by  Prescbiption— Texas  Statute. 

Under  Ri^v.  St  Tex.  1870,  art  8108,  actual  and  visible  possession  of  land 
only  can  afford  a  basis  for  title  by  prescription. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  vol.  1,  Adverse  Possee- 
slon,  §§  77-81,  123.1 

4.  Execution— Sajle—Conveyakoe    to  .  Purchaser— Construction    and    Ef- 

fect. 

A  sheriff's  deed  executed  In  1848  purporting  to  be  based  on  a  judgment, 
execution,  levy,  and  sale,  and  to  convey  a  Texas  land  certificate,  may  be 
received  In  evidence  as  proof  of  title,  although  the  record  of  the  suit  has 
been  lost  or  destroyed,  and  Is  presumptive  evidence  of  the  regularity  of 
the  proceedings,  and  under  the  decisions  of  the  Supreme  Court  of  the 
state  passes  title  to  the  certificate  if  such  title  could  have  been  conveyed 
by  the  judgment  defendjint 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  21,  Execution,  H 
035-030: 

Conclusiveness  of  judgment  between  federal  and  state  courts,  see  notes 
to  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v.  Morgan,  21  O.  C.  A.  478;  Union 
Planters'  Bank  v.  City  of  Memphis,  40  O.  O.  A.  408.] 

5.  Same  — Texas    Iiand   Certitioate  —  Nondelivery  —  Sale   on    Execution 

Against  Vendor. 

Under  the  law  of  Texas  a  land  certificate  issued  by  authority  of  the 
state  until  located  is  personal  ])roperty  which  may  be  transferred,  and, 
where  a  purchaser  of  such  a  certificate  left  It  In  the  possession  of  his  ven- 
dor, a  levy  upon  and  sale  of  the  same  as  the  property  of  such  vendor  eight 
years  afterward  passed  title   thereto   as  against  the  prior  purchaser. 

[Ed.  Note. — State  laws  as  rules  of  decision  in  federal  courts,  see  notes 
to  Wilson  V.  Perrln,  11  C.  C.  A.  71 ;    Hill  v.  HIte,  29  C.  C.  A.  553.] 

6.  Trespass  .to  Try  Title— Evidence  or  Titlb— Questions  tor  Jury. 

Evidence  introduced  by  both  plaintiff  and  defendants  In  an  action  of 
trespass  to  try  title  considered,  and  held  snch  as  to  require  the  submis- 
sion of  the  question  of  title  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trespass  to  Try 
Title,  I  6G.] 

In  Error  to  tTie  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

D.  F.  Rowe  and  H.  N.  Atkinson,  for  plaintiffs  in  error. 
Stuart  R.  Smith,  Walter  J.  Crawford,  and  Leon  Sonfield,  for  de- 
fendants in  error. 

Before  PARDEE,  Circuit  Judge,  and  NEWMAN  and  SAUN- 
DERS, District  Judges. 

SAUNDERS,  District  Judge.  1.  This  is  an  action  in  trespass  to  try 
title  to  a  tract  of  land.  The  suit  was  originally  brought  by  John  A. 
McShanc  and  John  A.  Creighton  against  J.  G.  Tompkins  et  al.,  as 
heirs  of  one  A.  N.  B.  Tompkins.  Pending  the  suit  the  original  plain- 
tiffs transferred  their  title  to  the  Creighton-McShane  Oil  Company, 
and  that  company  is,  by  substitution  for  the  original  plaintiffs,  now 
the  sole  plaintiff.  For  brevity,  the  Creighton-McShane  Oil  Com- 
pany, plaintiff  in  the  court  below,  will  hereafter  be  designated  simply 
as  the  oil  company,  or  as  the  plaintiff,  and  the  defendants  will  be 
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collectively  designated  as  the  Tompkins  heirs,  or  simply  as  the  de- 
fendant, and  the  land  in  controversy,  which  is  situated  in  Hardin 
county,  Tex.,  and  is  minutely  described  by  metes  and  bounds  in  the 
petition,  will  be  designated  as  the  Hawkins  survey.  Hardin  county, 
in  which  the  land  in  dispute  is  situated,  was  formerly  a  part  of  Lib* 
erty  County. 

2.  The  petition  after  naming  the  oil  company  as  plaintiff,  and  the 
several  Tompkins  heirs  as  defendants,  avers  that  on  July  1,  1905, 
"the  plaintiff  was  in  possession  of  and  owned  in  fee  simple"  the  said 
Hawkins  survey,  and  "that  while  so  owning  and  being  in  possession 
of  said  land  defendants  and  each  of  them  unlawfully  and  by  force 
of  arms  entered  upon  said  premises  and  ousted  and  dispossessed 
plaintiff  therefrom,  and  still  unlawfully  and  wrongfully  and  forcibly 
withhold  the  possession  thereof  from  the  plaintiff,  to  their  damage 
in  the  sum  of  $10,000.!*  The  prayer  is  for  citation  of  defendants 
"and  that,  on  a  final  hearing  hereof,  plaintiff  have  judgment  for  said 
land  and  its  damages,  for  the  restitution  thereof ;  for  costs  of  court,'* 
etc.  The  answer,  first,  specifically  denies  that  the  defendants  "are 
guilty  of  the  wrongs,  injuries,  or  trespasses  laid  to  their  charge,  or 
any  or  either  of  them  as  complained  of  in  plaintiff's  petition";  then, 
generally,  denies  all  the  allegations  of  the  petition,  and,  finally,  "by 
way  of  cross-action,"  avers  that  the  defendants  are  the  owners  of 
the  land  in  controversy  under  titles  that  are  now  good  by  prescrip- 
tion, whether  they  were  or  were  not  originally  valid. 

3.  The  record  shows  the  following  facts:  (a)  The  board  of  land 
commissioners  of  the  several  counties  in  the  Republic  of  Texas  is- 
sued certificates  to  persons  named  therein,  declaring  said  persons 
to  be  entitled  to  select  and  locate  a  stated  quantity  of  land,  and  'when 
the  proper  quantity  of  land  bad  been  so  selected,  located,  and  sur- 
veyed, the  Land  Office  issued  patents  therefor.  These  certificates 
were  sometimes  held  for  years  before  they  were  located  and  patents 
obtained  thereunder  to  specifically  described  tracts  of  land.  It  was  . 
also  common  for  the  original  certificatee  to  assign  and  sell  the  un- 
located  certificate,  and  a  number  of  transfers  of  the  certificate  might 
follow,  each  successive  purchaser  acquiring  the  same  right,  which 
the  original  certificatee  had,  to  locate  the  quantity  of  land  called  for 
by  the  certificate  and  get  a  patent  therefor.  The  right  of  the  holder 
of  the  certificate  to  select,  locate,  and  demand  a  patent  for  the  quan- 
tity of  land  called  for  by  the  certificate  is  personal  property,  and  the 
certificate  itself  is  the  evidence  of  that  right.  Shifflet  v.  Morelle, 
68  Tex.  391,  4  S.  W.  843.  Where  the  original  certificatee  had  assign- 
ed and  sold  the  certificate,  but  the  assignment  was  not  filed  in  the 
Land  Office,  the  patent  would  issue  to  the  original  certificatee,  "his 
heirs  or  assigns,"  though  the  land  was  claimed  by  an  assignee.  The 
records  of  the  Office  also  show  to  whom  the  patent  was  sent. 

(b)  On  February  19,  1838,  the  board  of  land  commissioners  of 
Jasper  county  issued  to  one  Benjamin  H.  Hawkins,  certificate  No. 
140v  entitling  him  to  locate  and  get  a  patent  for  one  league  and  la- 
bor of  land.  This  original  certificate  has  been  lost  or  destroyed, 
though  it  was  filed  in  the  Land  Office  in  1862  and  was  probably  there 
160  F.— 20 
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in  1868,  or  even  as  late  as  1878,  when  the  Land  Office  records  have 
an  entry  dated  February  25,  1878,  stating  that  a  duplicate  of  the  orig- 
inal certificate  to  B.  H.  Hawkins,  that  had  been  issued  on  the  theory 
that  the  original  was  lost,  was  canceled,  "the  original  certificate 
having  been  returned  and  patented."  Both  the  oil  company  and  the 
Tompkins  heirs  set  up  chains  of  title  running  back  to  one  Joseph 
Criswell,  who,  as  assignee  of  Hawkins,  claimed  the  certificate.  The 
oil  company  takes  inconsistent  and  contradictory  positions  with  re- 
gard to  the  assignment  of  this  certificate  by  Hawkins  to  Criswell. 
First,  it  insists  that,  as  there  is  no  direct  proof  of,  and  in  its  opinion 
not  sufficient  circumstantial  evidence  to  prove,  the  assignment  by 
Hawkins  to  Criswell,  the  title  of  the  Tompkins  heirs  must  fail  be- 
cause it  does  not  show  even  a  beginning  from  Hawkins,  whom  all  par- 
ties admit  to  have  been  the  original  certificates  But  this  contention 
is  inconsistent  with  the  fact  that  the  oil  company  itself  sets  up  a  title 
purporting  to  be  derived  from  Criswell,  and  necessarily  therefore 
postulating  an  assignment  by  Hawkins  to  Criswell.  Moreover,  the 
title  that  was  first  bought  by  McShane  and  Creighton,  who  formed 
the  pil  company  and  transferred  their  rights  to  it,  was  the  Criswell 
title,  supported  by  a  quitclaim  of  his  interest  by  one  of  the  Hawkins 
heirs.  It  is  not  a  matter  of  inference  that  the  oil  company  even  now 
relies  upon  its  Criswell  title.    Their  counsel  say  so  in  their  brief: 

•*  •  ♦  ♦  On  the  28th  day  of  October.  1840,  Joseph  Criswell  transferred 
in  writing  the  said  certificate  to  Wm.  Hart,  through  whom  defendant  in  er- 
ror claims  title  by  valid  transfers  of  said  certlUcate  and  the  land  patented 
thereunder." 

And  again  they  say: 

^'Joseph  Criswell,  under  whom  both  plaintiffs  In  error  and  defendants  in 
error  claim  title  to  the  land  certificate,"  etc. 

Further,  the  oil  company  claims  partly  under  a  deed  from  Silas 
N,  Johnson,  and,  to  show  how  Johnson  acquired  his  interest  in  the 
certificate,  the  oil  company  offered  the  deed  under  which  Johnson 
acquired  from  John  Mackechney,  and  this  deed  recites  "that  John 
Mackechney  is  entitled  to  this  land  as  the  only  heir  at  law  of  Gilbert 
Mackechney,  deceased,  said  Gilbert  Mackechney  having  bought  said 
lands  from  Wm.  Hart,  and  Wm.  Hart  from  Joseph  Criswell,  assignee 
of  the  certificate."  The  oil  company  offered  this  deed  without  quali- 
fication or  restriction  of  any  sort,  and  thereby  unequivocally  com- 
mitted itself  to  the  assertion  that  Criswell  was  the  assignee  of  the 
certificate.  Apart  from  the  fact  that  the  oil  company  is  thus  estop- 
ped by  the  title  which  it  asserts  itself  as  coming  from  Criswell,  by 
the  recitals  of  the  deed  which  it  offered  in  evidence,  and  by  the  dec- 
larations of  its  own  counsel  in  their  printed  brief  to  deny  that  there 
was  an  assignment  by  Hawkins  to  Criswell,  the  recitals  in  deeds 
offered  by  the  Tompkins  heirs  strongly  confirm,  if  they  do  not  posi- 
tively establish,  the  conclusion  that  Hawkins  did  assign  the  certifi- 
cate to  Criswell.  In  1840,  Criswell,  representing  himself  as  owner 
of  the  certificate,  sold  it  to  Hart,  and  the  oil  company's  title,  through 
a  long  series  of  intermediate  conveyances,  all  purporting  to  trans- 
fer  the   certificate,   descends   fron.   this    sale   of   Criswell   to   Hart. 
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Again,  in  1848,  under  an  execution  issued  against  Criswell,  the  sheriflp 
seized,  and  sold  to  one  Fitzgerald,  the  certificate  itself,  and  annex- 
ed it  to  his  deed.  There  were  a  number  of  successive  sales  under 
this  Fitzgerald  title,  most  of  them  mentioning   the  accompanying 

?resence  of  the  certificate,  until  it  was  finally  purchased  by  A.  N.  B. 
^ompkins,  the  ancestor  of  the  present  defendants,  and  he  returned 
it  to  the  Land  Office,  as  shown  by  the  above-cited  extract  of  date 
February  25,  1878,  from  the  Land  Office  records,  and  there  it  seems 
to  have  been  in  existence  till  1868  or  1878.  Finally,  when  the  origi- 
nal certificate  was  located,  the  entire  quantity  of  land  called  for  by 
the  certificate  was  given  under  three  separate  surveys,  and  the  field 
notes  of  two  of  them,  now  in  the  Land  Office  records,  show  that 
they  were  made  "for  Joseph  Criswell,  assignee  of  B.  H.  Hawkins." 
The  evidence,  then,  overwhelmingly  demonstrates  that  Criswell  was 
the  assignee  of  the  certificate,  and  that  he  was,  at  least  as  early  as 
1840,  in  possession  of  the  certificate  and  dealt  with  it  as  owner. 
After  this  lapse  of  time,  and  in  view  of  the  admitted  loss  or  destruc- 
tion of  the  certificate  and  the  burning  of  the  records  of  Liberty  coun- 
ty and  the  facts  just  stated,  and  as  there  is  no  evidence  tending  in 
the  slightest  degree  to  cast  suspicion  upon  the  truth  of  the  numerous 
references  in  old  deeds  and  documents  to  the  fact  of  an  assignment  to 
Criswell,  it  must  now  be  taken  that  his  ownership,  as  assignee,  of  the 
certificate,  is  satisfactorily,  though  perhaps  not  directly,  shown,  par- 
ticularly as  both  plaintiff  and  defendants  assert  title  based  on  Cris- 
weirs  ownership.  For  the  purposes  of  the  case,  and  in  testing  the 
titles  of  both  parties,  Criswell  must,  then,  be  treated  as  the  owner  of 
the  certificate  by  assignment  from  Hawkins. 

It  will  be  as  well  here  to  notice  the  contention  of  the  <Al  company 
-that  it  acquired  the  legal  title  to  the  survey  from  the  heirs  of  Benj. 
H.  Hawkins,  and  relies  upon  the  title  so  acquired  as  the  paramount 
legal  title.  The  evidence  shows  that  John  R.  Mackechney  purchased 
from  John  Mackechney,  and  John  Mackechney  inherited  as  sole  heir 
from  Gilbert  Mackechney  whatever  rights  Gilbert  Mackechney  acquir- 
ed under  the  sale  to  him  by  Wm.  Hart  in  1846.  But  the  entire  evidence 
in  the  case,  whether  offered  by  the  defendant,  or  by  the  plaintiff  in 
opening  his  case,  or  by  the  plaintiff  on  rebuttal,  now  shows  as  just  point- 
ed out  that  Benj.  H.  Hawkins  had  assigned  the  certificate  to  Jos.  Cris- 
well. Therefore  Hawkins'  heirs  inherited  from  him  no  rights  in  or  to 
the  certificate,  and  conveyed  no  rights  in  or  to  it  by  their  deeds  of  sale 
to  John  R.  Mackechney,  of  date  July  10,  1888,  and  to  Brown-Creigh- 
ton,  of  date  October  22,  1901.  It  makes  no  difference  at  what  stage 
of  the  trial,  nor  by  whom,  the  evidence  showing  that  B.  H.  Hawkins 
had  assigned  to  Jos.  Criswell  was  offered.  Nor  does  it  matter  that 
this  evidence  is  wholly  or  largely  circumstantial.  That  evidence  is 
now  in  the  record,  and  must  be  given  all  the  weight  to  which  it  is 
entitled,  and  must  have  all  the  consequences  which  properly  result 
therefrom  upon  the  rights  of  the  parties.  As  then  this  evidence  shows 
that  the  Hawkins  heirs  had  no  title  of  any  kind  to  the  certificate,  the 
deeds  from  these  heirs  could  not  and  did  not  convey  to  the  oil  com- 
pany or  its  authors  the  paramount  legal  title,  nor  any  title  whatsoever 
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thereto.  The  deeds  from  the  Hawkins  heirs  to  the  authors  of  the  ofl 
company's  title  must  therefore  be  wholly  laid  out  of  the  case,  and  the 
oil  company  must  establish,  if  it  can,  that  it  now  owns,  through  suc- 
cessive transfers  running  back  to  Criswell,  the  title  to  the  certificate 
and  to  the  lands  patented  thereunder.  The  inquiry  is  thus  reduced 
to  the  determination  of  the  question. 

In  whom  is  the  Criswell  title  to  the  certificate  and  to  the  land  pat- 
ented thereunder  now  vested?  Is  it  in  the  oil  company?  Or  is  it 
in  the  Tompkins  heirs?  To  answer  this  question,  the  two  chains  of 
title  coming  from  Criswell  must  now  be  investigated  and  compared. 
For  convenience,  the  chain  under  which  the  oil  company  claims  may 
be  referred  to  as  the  Criswell-Hart-Mackechney  chain;  and  the 
chain  under  which  the  Tompkins  heirs  claim,  as  the  Criswell-Fitz- 
gerald-Tompkins  chain. 

1.  Criswell-Hart-Mackechney  Chain  of  Title.  On  October  28,  1840, 
for  a  stated  consideration  of  $5,000,  Criswell  sold  a  number  of  land 
claims  to  one  William  Hart.  Among  them  was  one  described  as 
"the  headright  of  H.  B.  Hawkins  for  one  league  and  labor  of  land.'* 
These  words  certainly  do  not  in  themselves  describe  the  certificate 
No.  140  issued  by  the  board  of  land  commissioners  of  Jasper  county 
on  February  19,  1838,  to  B.  H.  Hawkins.  But  the  oil  company  con- 
tends that  "H.  B."  is  merely  a  transposition  of  "B.  H."  and  "head- 
right"  is  the  equivalent  of  "certificate,"  and  that  the  records  show 
that  "but  one  land  certificate  was  issued  by  the  board  of  land  com- 
missioners of  Jasper  county,  Tex.,  and  that  was  No.  140,  to  Benj. 
H.  Hawkins,  and  that  no  league  and  labor  certificate  of  the  first  class 
was  ever  issued  by  the  state  to  H.  B.  Hawkins."  This  incident  in 
the  sale  from  Criswell  to  Hart  only  shows,  as  most  of  the  other 
deeds  in  this  record  also  show,  how  loose  and  inexact  in  those  times 
were  the  descriptions  of  the  thing  sold,  and  how  it  may  become  nec- 
essary to  resort  to  external  facts  to  correct  or  supplement  the  de- 
scription as  given  in  the  deed  so  as  to  identify  the  thing.  In  view  of 
the  facts  external  to  the  deed,  and  despite  the  ambiguous  and  inac- 
curate description  in  the  deed  itself,  there  is  no  doubt  but  that  what 
Hart  sold  was,  as  counsel  for  the  oil  company  contend,  in  fact  certifi- 
cate No.  140  issued  to  B.  H.  Hawkins  on  February  19,  1838. 

In  this  deed  from  Criswell  to  Hart  there  is  no  statement  that  Cris- 
well delivers  to  Hart  the  certificates,  or  deeds  to  the  certificates, 
which  he  purports  to  sell.  It  is  entirely  consistent  with  the  terms 
of  the  act  to  infer  that  the  certificates  or  deeds  therefor  were  not  de- 
livered to  Hart.    This  deed  from  Criswell  to  Hart  was  never  recorded. 

On  August  1,  1846,  Wm.  Hart  sold  to  Gilbert  Mackechney  a  num- 
ber of  land  claims,  and  among  them  "the  headright  of  H.  B.  Haw- 
kins for  one  league  and  labor  of  land."  The  remarks  in  the  forego- 
ing paragraph  upon  the  description  of  the  thing  sold  apply  with  equal 
force  to  the  description  in  this  deed.  Recordation  of  this  deed  was 
made  in  several  counties;  in  Sabine  county  on  October  7,  1863; 
in  Bee  county  on  September  5,  1877;  and  in  Hardin  county  on 
March  5,  1878.  In  the  latter  part  of  1853,  Gilbert  Mackechney  seems 
to  have  become  aware  that  he  did  not  have  in  his  possession  either 
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the  certificate  to  B.  H.  Hawkins,  or  any  deed  therefor.  He  there- 
upon proceeded  to  advertise  this  certificate  as  lost,  and,  after  the  ad- 
vertisement had  been  made,  he  then  made  an  affidavit  averring  the 
loss  of  the  certificate  and  his  advertisement  therefor,  and  on  the  basis 
of  this  advertisement  and  affidavit  he  applied  for  and  obtained  from 
the  Land  Office  a  duplicate  certificate  in  lieu  of  the  lost  original.  The 
advertisement  includes  certificates  of  other  claims,  also  acquired  un- 
der the  above  deed  from  Hart.  The  advertisement,  so  far  as  it  re- 
lates to  the  Hawkins  certificate,  is  as  follows : 

"Lost  Land  Certiiicates. 

'The  beadrlght  certificate  of  B,  H.  Hawking  for  one  league  and  labor  of 
land,  No.  140  dated  February  19,  1838,  issued  by  the  board  of  land  commis- 
sioners for  Jasper  county,  ♦  ♦  ♦  whicb,  if  not  found  within  90  days  from 
tbls  date,  I  sball  make  application  to  tbe  proper  authorities  for  duplicates. 

**Oct.  e,  '53.  GUbert  Mackecbney." 

The  affidavit  reads  thus: 

^'Gilbert  Mackecbney  being  duly  and  regularly  sworn  on  oath  declares  that 
he  was  tbe  just  owner  of  tbe  following  land  claims,  viz.:  tbe  beadrlgbt 
certificate  of  B.  H.  Hawkins  for  one  league  and  labor  of  land.  No.  140,  dated 
February  19,  1838,  issued  by  the  board  of  commissioners  of  Jasper  county 
•  ♦  •  ;  that  he  has  never  sold,  alienated,  or  transferred  tbe  same  in  any 
manner ;  that  they  have  been  lost,  and  that,  since  lost,  he  has  neither  known 
or  heard  of  the  same ;  and  that  he  has  caused  notice  of  the  loss  of  said  cer- 
tificates to  be  published  in  the  San  Augustine  Herald,  a  newspaper  published 
In  San  Augustine  county,  and  the  one  nearest  the  residence  of  this  affiant, 
for  the  time  required  by  law. 

"Sworn  to  I>ecember  14,  186a  Gilbert  Mackecbney." 

On  filing  the  above  advertisement  and  affidavit  in  the  Land  Office, 
a  duplicate  certificate  was,  on  May  8,  1854,  issued  to  Gilbert  Mac- 
kecbney, declaring  him  to  be  thereunder  entitled  "to  all  the  benefits 
granted  in  said  original  certificate."  It  will  be  observed  that  Mackecb- 
ney nowhere  asserts,  either  in  his  advertisement  or  in  his  affidavit, 
that  he  ever  did  have  possession  of  the  certificate,  or  that  he  lost  it. 
He  merely  says  that  the  certificate  has  been  lost;  he  does  not  say 
by  whom.  After  obtaining  this  duplicate  certificate  Gilbert  Mack- 
ecbney took  no  action  upon  it  for  more  than  20  years.  Then,  on 
November  7,  1874,  he  procured  the  survey  of  a  tract  of  land  in  Bee 
county.  He  filed  this  survey,  and  demanded  a  patent,  and  this  de- 
mand by  hiin  for  a  patent  to  the  land  covered  by  his  survey  develop- 
ed the  fact  that  the  original  certificate  had  been  returned  to  the  Land 
Office  in  1862,  and  that  three  patents  had  issued  for  three  tracts  of 
land  in  satisfaction  of  the  original  certificate;  one  in  1862,  one  in 
1863,  and  one  in  1868.  Thereupon  Mackechne/s  duplicate  certificate 
was  marked  across  the  face,  "Canceled,  the  original  having  been  re- 
turned and  patented  February  25,  1878."  The  records  of  the  Land 
Office  showed  then,  as  they  show  now,  that  the  patents  issued  under 
the  original  certificate  had  been  sent,  at  the  date  qf  their  issuance, 
to  A.  N.  B.  Tompkins,  and,  as  he  was  a  district  surveyor,  Mackecb- 
ney could  easily  have  reached  him  and  ascertained  from  him  who 
it  was  that  claimed  the  title  to  tbe  original  certificate  and  to  tlie  lands 
patented  under  the  original  certificate* 
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Gilbert  Mackechney  died  in  the  early  part  of  1877,  and  by  his  will, 
offered  for  probate  on  April  2,  1877,  and  probated  May  21,  1877,  he' 
made  his  brother  John  X.  Mackechney  his  sole  legatee.  On  December 
21,  1887,  more  than  10  years  after  he  had  probated  his  brother's  will, 
more  than  33  years  after  the  duplicate  certificate  had  issued,  and 
nearly  10  years  after  that  duplicate  certificate  had  been  canceled, 
John  Mackechney  appointed  Silas  M.  Johnson  his  attorney  in  fact 
"to  clear  the  title  to  the  B.  H.  Hawkins  headright  of  one  league  and 
one  labor  of  land  situated  in  Hardin  and  Liberty  counties,  Texas,"  to 
which  John  Mackechney  declares  he  is  entitled  "as  the  only  heir  at 
law  of  Gilbert  Mackechney,  deceased,  said  Gilbert  Mackechney  hav- 
ing bought  said  lands  from  Wm.  Hart  and  Wm.  Hart  from  Joseph 
Criswell,  assignee  of  the  certificate."  And,  in  consideration  of  the 
services  to  be  rendered  by  Johnson  (in  clearing  the  title),  John  Mack-* 
echney  conveyed  to  him  one-third  undivided  interest  in  the  said  Haw- 
kins league.  This  appointment  of  Mr.  Johnson  "to  clear  the  title  to 
the  B.  H.  Hawkins  headright"  shows  that  Mr.  Mackechney  knew  that 
his  title  was  hot  clear,  but  that  it  was,  on  the  contrary,  in  dispute,  and 
that  it  was  claimed  by  the  person,  whoever  it  was,  that  had  located 
and  patented  the  original  survey.  The  record  does  not  show  that  Mr. 
Johnson. ever  took  any  steps  whatsoever  "to  clear  the  title"  except 
by  procuring  a  quitclaim  from  Peter  M.  Hawkins,  one  of  the  grand- 
children and  heirs  of  Benjamin  H.  Hawkins,  to  his  interest  in  the 
Hawkins  survey.  This  step  was  inconsistent  with  the  title  as  given 
in  the  deed  to  Johnson  himself,  wherein  it  is  declared  that  John 
Mackechney,  who  conveyed  to  Johnson,  claimed  title  as  the  sole  heir 
of  Gilbert  Mackechney  who  "bought  said  land  from  William  Hart, 
and  William  Hart  from  Joseph  Criswell,  assignee  of  the  certificate." 
This  transfer  from  Hawkins,  so  far  from  clearing  the  title,  tended 
to  involve  it  in  still  greater  obscurity  by  casting  suspicion  upon  the 
very  title  which  Johnson  himself  had  taken. 

Johnson  and  John  Mackechney,  on  February  7,  1888,  conveyed  their 
interest  to  John  R.  Mackechney.  This  deed  was  recorded  on  February 
11,  1888,  in  Hardin  county.  John  R.  Mackechney  seems  to  have 
reconveyed  on  February  9,  1888,  a  one-third  undivided  interest  to 
Silas  M.  Johnson  by  deed  recorded  February  11,  1888,  and,  by  two 
deeds  executed  on  February  27,  1890,  John  R.  Mackechney  and  Silas 
M.  Johnson  conveyed  their  entire  interest  in  the  matter  to  P.  S.  Watts 
and  John  P.  Irvine.  These  latter  conveyed  their  interests  to  John  A. 
Creighton,  Herman  Kountze,  and  John  A.  McShane,  by  deed  execut- 
ed October  6,  1894.  During  all  this  time  nothing  had  been  done  or 
attempted  towards  "clearing  the  title"  claimed  by  the  heirs  of  Gil- 
bert Mackechney.  McShane,  Kountze,  and  Creighton,  by  a  series 
of  conveyances,  finally  transferred  the  property  to  the  Creighton- 
McShane  Oil  Company  on  April  3,  1906.  So  much  for  the  Criswell- 
Hart-Mackechney  title  on  which  the  oil  company  relies.  It  remains 
to  examine  the|«  Criswell-Fitzgerald-Tompkins  title,  on  which  the 
Thompkins  heirs  rely. 

2.  Criswell-Fitzgerald-Thompkins  Chain  of  Title.  On  November 
18,  1848,  W.  L.  Rogers,  sheriff  of  Nueces  county,  executed  an  offi- 
cial deed  of  sale  wherein  he  declared  that  under  a  judgment  of  a  jus- 
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tice's  court  against  Jos.  Criswell  he  had  seized  and  sold  to  one  Ed- 
ward Fitzgerald  "a  certain  certificate  for  land  pointed  out  by  the 
plaintiff  as  the  property  of  Joseph  Criswell,  which  is  hereafter  de- 
scribed and  set  forth  *  *  *  said  land  certificate  herein  described 
and  set  forth,  containing  one  league  and  one  labor  of  land,  issued  by 
the  board  of  land  commissioners  of  Jasper  county  on  the  19th  of  Feb- 
ruary A.  D.  1838,  to  Joseph  Criswell,  assignee  of  Bcnj.  H.  Hawkins, 
and  numbered  140,  which  is  hereto  attached  and  made  part  of  this 
instrument  by  reference,  *  *  *"  The  above  description  is  er- 
roneous in  stating  that  the  certificate  was  issued  to  Joseph  Criswell; 
it  was  in  fact  issued  to  Benj.  H.  Hawkins,  and,  after  being  so  issued, 
it  was  then  assigned  by  Benj.  H.  Hawkins  to  Joseph  Criswell.  But 
all  the  other  items  of  the  description  are  correct,  and  fully  identify  the 
certificate  as  the  one  issued  to  B.  H.  Hawkins.  The  admission  which 
the  counsel  for  the  oil  company  offered  to  cure,  the  incorrect  descrip- 
tion of  the  certificate  in  the  sale  from  Criswell  to  Hart,  and  in  the 
sale  from  Hart  to  Gilbert  Mackechney,  serves  equally  to  correct 
the  description  in  the  sheriff's  deed  to  Fitzgerald,  and  to  identify  the 
certificate  as  the  Hawkins  certificate.  There  are  wax  marks  in  the 
margin  of  this  sheriff's  deed  which  show  that  a  paper  was  once  at- 
tached thereto.  This  was  probably  the  certificate  which  the  deed  de- 
clares was  attached.  Fitzgerald  sold  one-half  of  the  certificate  to 
Manning,  and  Manning  sold  it  to  Durst,  and  Durst  to  E.  A.  and  R. 
I.  Palmer.  Then  the  Palmers  sold  the  entire  certificate  to  Nevill, 
and  Nevill  sold  it  to  A.  N.  B.  Tompkins,  who  was  the  father  or 
grandfather  of  the  defendants.  It  does  not  appear  how  the  Palmers 
came  to  own  the  entire  certificate,  but  it  is  shown  that  Manning  by 
suit  compelled  Fitzgerald,  or  his  heirs,  to  transfer  to  him  the  entire 
certificate.  A.  N.  B.  Tompkins  acquired  the  certificate  on  March 
23,  1859.  He  proceeded  at  once  to  cause  surveys  to  be  made  for  three 
tracts  of  land,  in  the  aggregate  covering  the  amount  of  land  call- 
ed for  by  the  certificate.  The  survey  for  the  tract  now  in  controversy 
was  made  on  April  21,  1869,  less  than  a  month,  after  Tompkins  had 
purchased  the  certificate.  But  he  does  not  seem  to  have  filed  this 
survey  in  the  Land  Office  till  May  12,  1862.  On  this  survey  and 
on  the  surrender  of  the  certificate  a  patent  issued  on  June  30,  1862, 
"to  Benjamin  H.  Hawkins  his  heirs  or  assigns."  As  Benjamin  H. 
Hawkins  had  assigned  the  certificate  to  Jos.  Criswell,  neither  he  nor 
his  heirs  took  anything  under  the  patent,  which  necessarily  inured 
to  the  benefit  of  Criswell  and  his  assigns.  With  the  issuance  of 
the  patent,  the  legal  situation  changed.  The  certificate  was  merged 
in  the  patent,  and  a  tract  of  land  was  conveyed  and  delivered  by  the 
state  in  discharge  of  its  obligation  and  promise  in  the  certificate. 
Tompkins  no  longer  held  the  state's  promise  to  give  land;  he  held 
the  land  itselt  He  was  in  possession  claiming  to  be  owner,  and  his 
claim  was  based  upon  ownership  and  possession  in  good  faith  of  the 
Hawkins  certificate.  There  is  not  the  slightest  evidence  tending  to 
show  that  Tompkins  suspected  or  had  any  reason  to  suspect  that  his 
title  to  the  certificate  was  not  perfect.  The  oil  company  contends 
that  the  deed  to  Tompkins  was  a  mere  nullity  because  of  a  provision 
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in  a  Texas  statute  of  date  August  28,  1856,  which  forbids  district 
surveyors  from  "being  concerned  in  the  purchase  of  any  right,  title 
or  interest  in  any  public  land,  in  his  own  name  or  in  the  name  of 
any  other  person,"  under  penalty  of  removal  from  office,  and  fine  not 
exceeding  $500,  and  exclusion  from  subsequently  holding  any  other 
office  under  the  state.  Pen.  Code  1857,  art.  244.  The  statute  does 
not  annul  the  title  acquired  by  the  district  surveyor,  but  only  sub- 
jects the  surveyor  to  severe  penalties  in  case  he  acquires  title  to  any 
public  land.  The  title  of  Tompkins  cannot  then  be  regarded  as  void 
on  this  ground. 

Tompkins  having  thus,  as  he  supposed,  transformed  the  certificate 
entitling  him  to  land  into  the  land  itself,  we  must  now  see  what  he 
did  in  the  matter  of  taking  possession  of  the  land  patented  under 
the  ceAificate.  The  evidence  on  this  point  is  meager.  In  regard  to 
the  taxes  it  is  shown  that  the  Hawkins  survey  was  assessed  or  ren- 
dered for  taxes  to  A.  N.  B.  Tompkins  for  the  years  1860  to  1872, 
both  inclusive,  and  for  the  year  1876.  And  there  is  testimony  going 
to  show  that  Tompkins  paid  the  taxes  for  some  of  these  years  at 
least,  possibly  for  all.  One  of  the  heirs  remembers  having  seen  re- 
ceipts for  taxes  on  the  property,  but  he  does  not  remember  how  many. 
One  witness,  Morgan  Rye,  testifies  that  in  1868  A.  N.  B.  Tompkins 
offered  to  sell  him  this  tract  of  land.  He  went  with  Mr.  Tompkins 
and  looked  at  the  land,  but  did  not  like  to  locate  on  it.  He  says,  "It 
was  heavily  timbered  in  some  places,  and  in  others  it  was  marshy, 
with  a  pin-oak  growth  of  timber."  He  also  testifies  that  "in  1877  A. 
N.  B.  Tompkins  came  to  me  and  wanted  to  borrow  some  money.  He 
claimed  to  own  this  land  and  other  tracts,  and  wanted  to  mortgage 
them  to  me  and  borrow  some  money."  J.  G.  Tompkins,  a  son  of  A. 
N.  B.  Tompkins,  testifies  that  his  father  claimed  to  be  the  owner  of 
the  Hawkins  survey  ever  since  he  could  remember.  He  says  that  he 
and  his  father  were  on  the  land  when  he  was  12  or  13  years  old,  and 
his  father  pointed  out  to  him  some  of  the  comers  and  told  him  that 
that  was  the  Hawkins  tract  and  that  he  owned  it.  He  has  heard  his 
father  say  a  number  of  times  that  he  owned  the  Hawkins  land.  O. 
J.  Delano,  another  witness,  states  that  he  knew  that  Tompkins  claimed 
to  own  the  Hawkins  survey  in  1876,  and  at  that  time  Tompkins  sold 
him  and  his  sister,  Mrs.  Haralson,  a  part  of  this  survey  containing 
320  acres  fot  $320.    He  says  : 

"When  I  bouptit  the  land  I  did  not  go  to  the  records  to  see  whether  I  had 
title  to  it  Mr.  Tompkins  asserted  title  to  the  land,  and  told  me  it  was  his; 
and  that  is  aU  I  know  about  it" 

The  deed  from  A.  N.  B.  Tompkins  to  O.  J.  Delano  and  his  sister, 
Mrs.  Eliza  Haralson,  duly  recorded  for  320  acres  of  the  Hawkins  sur- 
vey, was  offered  in  evidence.  Mrs.  Haralson  sold  her  half  of  the 
320  acres  to  Dr.  W.  P.  Callen,  who  still  has  it.  He  says  he  has 
claimed  the  land  ever  since  he  had  it.  A  witness  for  the  plaintiffs 
testifies  that  he  knew  A.  N.  B.  Tompkins  and  his  children  well,  and 
never  heard  them  claim  title  to  the  land  until  lately;  "that  country 
was  a  pretty  wild  country  until  late  years.  There  was  no  occasion 
to  know  who  were  the  landowners.    At  that  time  the  land  was  not 
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regarded  as  valuable  for  a  long  time/'  He  also  adds  that  "he  did  not 
know  who  owned  large  tracts  of  land  in  the  country.  I  did  not  know 
anything  about  the  ownership  of  land,  and  did  not  care  anything 
about  it.  For  the  past  4  or  5  years  it  has  been  pretty  well  known 
who  owned  land  in  that  country."  Another  witness  for  the  plaintiffs, 
W.  W.  McConnico,  sheriff  and  tax  collector  for  Hardin  County, 
testifies  regarding  the  land  as  follows: 

**I  hunted  over  that  survey  from  1868  to  1881.  No  one  had  lived  on  the  land 
up  to  1881.  The  Hawkins  survey  Is  the  biggest  part  of  the  *Blg  Thicket'  I 
do  not  think  fifty  acres  could  be  found  on  the  whole  survey  that  could  be 
cultivated." 

Several  witnesses  prove  that  the  heirs  of  A.  N.  B.  Tompkins  have 
claimed  to  be  the  owners  of  the  land  since  his  death.  In  1904  these 
heirs  placed  one  Lott  in  possession  as  tenant,  and  he  is  still  in  posses- 
sion of  the  land.  It  was  unoccupied  and  had  been  unoccupied  for 
several  years  at  the  time  that  Lott  went  on  it  in  1904. 

The  land  covered  by  the  Hawkins  survey  seems  to  have  been  marshy 
and  uncleared,  and,  for  the  most  part,  uninhabitable.  The  timber 
on  it  had  no  value,  and  the  land  seems  to  have  had  no  appreciable, 
value  for  any  purpose.  Tompkins  did  not  clear  the  land,  nor  did  he 
inclose  it,  nor  did  he  put  a  tenant  upon  it.  All  that  he  did  was  to 
speak  of  the  land  as  his  own,  to  sell  a  part  of  it,  to  have  the  tract 
assessed  to  him  on  the  assessment  rolls  of  the  county,  and  to  pav  the 
taxes  on  it.  His  heirs  put  no  one  in  possession  of  the  land  untfl  the 
year  1904.  In  the  meantime  the  plaintiffs  had  put  a  tenant  on  the 
land  in  1901,  who  occupied  it  for  12  or  18  months  and  then  volun- 
tarily abandoned  it.  Under  these  circumstances  the  defendants  can- 
not claim  title  by  prescription.  There  was  no  such  "actual  and  visible 
appropriation  of  the  land,"  as  was  required  under  article  3198  of 
the  Revised  Statutes  of  Texas  (1879),  to  set  the  statute  in  motion  so 
as  to  give  rise  to  a  prescriptive  title.  II  is  also  well  settled  in  Texas 
that  "an  adverse  possession  of  the  certificate,  no  matter  how  long  con- 
tinued, does  not  operate  as  an  assignment  of  the  certificate  or  of 
the  right  to  the  land  of  which  it  is  the  evidence."  Sayles'  Real  Es- 
tate Laws  of  Texas,  vol.  1,  art  293,  and  authorities  there  cited.  Tom- 
kins,  therefore,  cannot  claim  ownership  of  the  certificate  under  a  pre- 
scriptive title. 

Putting  out  of  consideration  the  defendants*  claim  to  title  by  pre- 
scription, we  must  next  determine  whether  the  defendants  have  title 
to  the  land  in  controversy,  or  had  title  to  the  certificate,  in  any  other 
way.  As  we  have  seen,  the  Tompkins  title  comes  from  an  alleged 
sheriff's  sale  of  the  certificate  itself  in  1848.  It  is  admitted  that  the 
record  of  the  suit  in  which  the  sheriff's  sale  took  place  has  been  lost 
or  destroyed.  All  that  remains  of  that  suit  is  the  sheriff's  deed  to 
the  certificate.  The  sheriff's  deed,  under  these  circumstances,  may  be 
offered  without  offering  the  judgment  and  the  writ  of  execution  is- 
sued thereunder  in  support  of  the  deed.  A  party  cannot  be  bound 
to  produce  what  has  confessedly  been  lost  or  destroyed,  and  after  the 
lapse  of  so  long  a  time  the  case  is  a  proper  one  for  the  application  of 
the  maxim  "onmia  praesumuntur  rite  acta."     It  may  therefore  be 
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assumed  that  the  judgment  was  regularly  obtained,  and  that  execu- 
tion regularly  issued  Siereunder.  The  sheriff's  deed  shows  that  un- 
der this  execution  the  original  certificate  "was  pointed  out  to  me  as 
the  property  of  Joseph  Criswell."  The  deed  does  not  state  who  point- 
ed out  the  certificate,  nor  does  it  state  that  the  certificate  was  in 
the  possession  of  Criswell  when  it  was  pointed  out  to  the  sheriff.  As 
it  would  have  been  irregul?ir  for  the  sheriff  to  seize  property  belong- 
ing to  any  one  but  the  defendant  Criswell,  and  as  in  the  ordinary 
course  of  business  the  defendant's  property  was  most  likely  to  be  in 
his  own  possession,  it  may  be  assumed  that  the  certificate  was  so  situ- 
ated with  respect  to  possession  and  apparent  ownership,  as  to  jus- 
tify the  sheriff  in  seizing  it  as  the  property  of  Criswell,  the  defend- 
ant in  execution. 

Under  the  presumption  of  the  maxim  "as  to  the  regularity  of  judi- 
cial proceedings,"  we  thus  have  an  apparently  regular  judicial  sale  of 
the  certificate  as  the  propertv  of  Criswell.  The  case  of  Barker  v. 
Swenson,  66  Tex.  407^11,  I'S.  W.  117,  the  Supreme  Court  of  Tex- 
as say: 

"It  Is  said  that  a  land  certificate  may  be  sold  under  execution,  or  In  course- 
of  an  administration,  and  that  the  right  to  acquire  land  under  it  will  pass  to 
the  purchaser,  and  this  is  true:  but  it  is  upon  the  theory  that  the  certificate 
symlK>lizcs  the  right,  which  is  the  thing  sold  in  such  cases,  as  is  it  when  the- 
owner  of  such  certificate  makes  a  voluntary  sale." 

There  is  no  evidence  which  positively  shows,  either  that  the  certifi- 
cate did  get  back  into  Criswell's  possession,  or  how  it  got  back  into 
his  possession.  But  in  view  of  the  fact  that,  eight  years  after  he  had 
ostensibly  sold  it,  it  was  seized  as  his  property,  it  may  fairly  be  pre- 
sumed that  it  was  in  his  possession  when  seized.  This  may  be  so  if 
we  assume  that  Hart  did  not  actually  take  possession  of  the  certifi- 
cate when  he  purchased  it  from  Criswell,  but  that  he  left  it  in  Cris- 
well's  possession.  And  he  rpight  have  been  willing  to  leave  it  in 
Criswell's  possession  for  a  number  of  reasons.  Just  such  a  case  seems 
to  have  occurred  in  Baggett  v.  McKenzie,  28  Tex.  581.  Baggett  ac- 
quired a  certificate  from  Watson  but  left  it  in  Watson's  possession, 
and  Watson  sold  it  to  McKenzie.  The  Supreme  Court  of  Texas  say 
(page  583  of  28  Tex.) : 

"He  [Baggett]  left  the  certificate  subject  to  the  control  of  Watson,  and  can- 
not complain  if  thereby  he  has  lost  interest  in  It,  which  he  might  otherwise 
have  asserted.  If  his  title  bond  gave  Baggett  an  interest  in  the  certificate, 
had  he  exercised  the  slightest  diligence  or  reasonable  prudence,  he  would  have 
had  it  duly  authenticated  and  deposited  in  the  General  Land  Office,  with  the 
field  notes  of  the  survey,  and  thus  have  prevented  Watson  from  lifting  it 
from  the  land,  or  procuring  the  unlocated  balance  of  the  certificate  which  he 
sold  to  McKenzie.  Having  failed  to  do  this,  he  must  be  postponed  to  the  sub- 
sequent purchaser,  who  in  good  faith  has  acquired  the  better  right  to  the  cer- 
tificate." 

As  the  law  assumes  fair  and  honest  dealing  until  the  contrary  is 
proven,  it  is  fair  to  presume  that  Crisweli's  possession  of  the  certifi- 
cate was  with  the  consent  of  his  vendee.  In  this  situation  the  vendee, 
having  left  the  certificate  in  the  possession  of  the  vendor,  and  that 
possession  having  continued  more  than  two  years,  the  voluntary  sale 
by  the  vendor  himself  or  the  forced  sale  by  a  creditor  of  the  vendor^ 
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would  carry  the  title  to  the  certificate.  We  therefore  consider  that 
the  title  to  the  certificate  passed  at  the  sheriff's  sale.  And  this  as- 
sumption is  justified  by  the  long  inaction  of  Gilbert  Mackechney, 
who  then  had  the  adverse  title  to  the  certificate.  He  purchased  the 
<:ertificate  in  1846.  It  is  not  shown  that  he  ever  had  actual  possession 
thereof.  He  advertised  it  as  lost  in  1853,  and  procured  a  duplicate 
certificate  in  1854.  Instead  of  at  once  locating  this  duplicate  certifi- 
•cate,  he  lay  by  and  did  nothing  for  over  20  years,  and  neither  he 
■nor  his  heir  or  assignee  did  anything  to  develop  or  attack  the  adverse 
title  of  the  Tompkins  heirs  during  the  next  25  years.  This  long 
delay  casts  a  serious  suspicion  upon  the  validity  of  the  Mackechney 
title.  On  the  other  hand,  the  comparative  promptness  with  which 
the  opposing  title  was  asserted  by  Tompkins  indicates  that  the  holders 
of  that  title  were  confident  in  its  validity,  and  did  everything  that  was 
likely  to  challenge  contest  by  any  opposing  claimant. 

All  of  these  facts  should  have  been  submitted  to  the  jury,  and  as 
the  record  is  now  before  us  under  a  peremptory  instruction  to  the 
jury  to  find  for  theplaintiff,  we  hold  that  these  facts  establish  the  title 
in  the  defendant.  The  case  should  have  been  submitted  to  the  jury  un- 
der proper  instruction,  and  coming  to  us  on  the  entire  record  we  find 
that  the  verdict  should  unquestionably  have  been  for  the  defendants. 

The  judgment  must  therefore  be  reversed,  and  the  case  remanded 
for  a  new  trial,  with  instructions  to  the  lower  court  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

On  Rehearing. 

PER  CURIAM.  The  last  two  paragraphs  of  our  opinion  in  this 
case  filed  March  10,  1908,  are  stricken  and  withdrawn,  and  in  lieu 
thereof  the  following  is  substituted: 

On  the  trial  in  the  court  below  the  trial  judge  of  his  own  motion 
gave  a  peremptory  instruction  to  the  jury  to  find  in  favor  of  the 
plaintiffs.  This,  under  our  view  of  the  evidence  and  the  legitimate 
conclusions  to  be  drawn  therefrom,  was  clearly  erroneous.  The  case 
should  have  been  submitted  to  the  jury  under  instructions  covering 
the  legitimate  presumptions  which  arise  on  the  facts  developed  by  the 
•evidence  and  as  outlined  in  this  opinion. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  is 
remanded,  with  instructions  to  award  a  new  trial  and  thereafter  pro- 
ceed in  accordance  with  law  and  the  views  herein  expressed. 

And  as  thus  amended  we  are  satisfied  with  our  decision  of  the  case. 
The  petition  for  rehearing  is  denied. 
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CUMBERLAND  TELEPHONE  &  TELEGRAPH  CO.  T.  KELLY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  17»  1908.) 

No.  1,741. 

1.  Tbleghaphs  awd  Telbphones— Quasi  Public  Corpobations— Disobimiwa- 

TION. 

Both  telephone  and  telegraph  companies  are  engaged  In  a  quasi  public 
service,  and  hence,  without  regard  to  statute,  are  required  to  serve  the 
public  without  partiality  or  discrimination. 

[E3d.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  45,  Telegraphs  and 
Telephones,  fi  21.] 

2.  Same— State  Statutes. 

Acts  Tenn.  1885,  p.  122,  c  66,  §  11,  provides  that  every  general  tele- 
phone company  doing  business  within  the  state,  shall  supply  all  applicants 
for  telephone  facilities,  without  discrimination  or  partiality,  provided  they 
comply  with  the  reasonable  regulations  of  the  company,  which  shall  not 
impose  any  condition  or  restriction  on  any  such  applicant  not  Imposed 
impartially  upon  all  persons  or  companies  In  like  situations,  nor  shall 
such  company  discriminate  against  any  Individual  or  company  engaged  In 
lawful  business,  by  requiring,  as  a  condition  for  furnishing  such  facili- 
ties, that  they  shall  not  be  used  In  the  business  of  the  applicant  or  other- 
wise, under  penalty  of  $100  for  each  day  the  company  continues  such  dis- 
crimination and  refuses  such  facilities,  after  compliance  or  offer  to  com- 
ply with  the  reasonable  regulations,  and  time  to  furnish  the  same  has 
elapsed.  Held,  that  such  act  Is  directed  only  against  discrimination,  giv- 
ing a  new  remedy,  and  imposing  severe  penalties,  and  was  merely  declara- 
tory of  the  common  law. 

3.  Statutes— Construction. 

Where  a  statute  In  general  terms  Is  merely  declarative  of  the  common 
law,  or  an  affirmance  thereof,  It  should  be  construed  as  near  to  the  rule 
and  reason  of  the  common  law  as  may  •  be,  and  by  the  course  which  the 
common  law  observes  In  other  cases. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  44,  Statutes,  f  301.] 

4.  Telephones— Discrimination— Penalties. 

Where,  In  an  action  for  statutory  penalties  against  a  telephone  company 
for  discrimination,  prohibited  by  Acts  Tenn.  1885,  p.  122,  c.  66,  fi  11,  the 
court  charged  that,  in  determining  whether  discrimination  existed  as 
against  plaintiff  in  the  territory  where  he  was  situated,  the  jury  could 
only  look  to  the  situation  In  that  locality,  and  determine  whether  the  com- 
pany furnished  other  men  on  application  for  service,  when  their  cable 
lines  were  filled,  and  that  the  company  could  not  exercise  its  discretion 
to  furnish  one  class  of  citizens  or  one  citizen,  and  deny  others,  an  instruc- 
tion that  if  two  applicants  for  service  were  in  the  same  business,  and 
one  was  granted  service  and  the  other  not,  that  would  constitute  dis- 
crimination, was  objectionable,  in  that  It  was  not  also  based  on  the  as- 
sumption that  the  applicants  were  "similarly  situated." 

[Ed.  Note.r— For  cases  in  point,  see  Cent  Dig.  vol.  4S,  T^egraphs  and 
Telephones,  §§  16,  18,  21.] 

5.  Same— Character  of  Service. 

Defendant  telephone  company,  being  required  to  place  Its  wires  In  the 
business  portion  of  a  dty  In  conduits,  maintained  direct  and  party  line 
service,  the  wires  being  carried  in  cables  from  the  central  exchange  to 
different  division  points  In  the  city,  and  thence  on  poles  to  the  various 
telephones  with  which  they  were  connected.  When  the  wires  carried  in 
each  cable  were  all  In  use,  new  patrons  could  not  be  supplied  with  direct 
service  until  another  cable  could  be  constructed  and  carried  to  a  point  of 
distribution,  or  until  some  pair  of  wires  In  the  cable  became  vacant  by  the 
telephone  being  given  up.    The  practice  of  the  company  was  also  to  serve 
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applicants  in  the  order  of  tbelr  application.  Held  that  where  the  cable 
leading  to  plaintiff's  district  was  full  when  plaintiff  applied  for  direct 
service,  the  fact  that  other  patrons  for  party  line  service  in  plaintiff's 
district  were  furnished  service  prior  to  plaintiff,  did  not  constitute  a  dis- 
crimination against  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  45,  Telegraphs  and 
Telephones,  §§  16,  38,  21.] 

tt.  Samt:— Ent,argement  of  Plant. 

Telephone  companies  are  under  a  general  common-law  obligation  to 
supply  reasonably  adequate  facilities,  which  obligation  may  be  enforced 
by  compelling  the  enlargement  of  the  plant,  but  this  duty  is  not  so  far  ap- 
plicable to  Acts  Tenn.  1885,  p.  122,  c.  66,  §  11,  requiring  telepbcme  com- 
panies to  furnish  tacUlties  without  discrimination  and  imposing  severe 
penalties,  as  to  require  a  departure  from  the  company's  usual  custom  in 
the  service  of  patrons,  and  an  increase  of  the. company's  cables  for  the 
purpose  of  serving  an  applicant  whoHe  application  could  not  be  imme- 
diately complied  with  because  the  company's  cable  running  to  his  dis- 
trict was  full. 

7.  Same— Special  Conwections. 

Where  a  telephone  company's  cable,  leading  to  plaintiff's  district.  Was 
full,  so  far  as  direct  service  was  concerned,  at  the  time  plaintiff  applied 
therefor,  the  telephone  company  was  not  chargeable  with  discrimination 
for  failing  to  give  plaintiff  service  by  indirect  and  exceptional  means,  con- 
trary to  custom,  and  only  resorted  to  In  case  of  urgent  necessity  on  a 
special  application,  plaintiff  not  having  brought  himself  within  the  condi- 
tions under  which  such  connections  were  allowed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

This  was  an  action  to  recover  statutory  penalties  under  chapter  66,  fi  11, 
p.  122,  Acts  Tenn.  1885.  That  act  is  one  granting  certain  privileges  to  tele- 
graph and  telephone  companies  "and  prohibiting  discrimination  between 
patrons."    The  eleventh  section  is  in  these  words: 

"£>very  telephone  company  doing  business  within  this  state,  and  engaged  iu 
a  genera]  telephone  business,  shall  supply  all  applicants  for  telephone  connec- 
tion and  facilities  without  discrimination  or  partiality,  provided  such  ap- 
plicants comply  or  offer  to  comply  with  the  reasonable  regulations  of  the 
company,  and  no  such  company  shall  impose  any  condition  or  restriction 
upon  any  such  applicant  that  are  not  imposed  impartially  upon  all  persons 
or  companies  in  like  situations,  nor  shall  such  company  discriminate  against 
any  individual  or  company  engaged  in  lawful  business  by  requiring  as  con> 
ditlon  for  furnishing  such  facilities  that  they  shall  not  be  used  in  the  busi- 
ness of  the  applicant  or  otherwise,  under  penalty  of  one  hundred  dollars  for 
each  day  such  company  continues  such  discrimination  and  refuses  such  facul- 
ties after  compliance  or  offer  to  comply  with  the  reasonable  regulations,  and 
time  to  furnish  the  same  has  elapsed,  to  be  recovered  by  the  applicant  whose 
application  is  so  neglected  or  refused." 

The  plaintiff  below  set  out  this  section  and  averred  that  the  defendant 
was  a  corporation  carrying  on  a  telephone  business  in  the  city  of  Memphis; 
that  he  resided  in  said  city;  that  he  applied  for  a  direct  connection  at  his 
residence,  and  signed  au  application  agreeing  to  comply  with  the  terms  and 
regulations  of  the  company  on  September  8,  1005;  and  that  his  application 
was  accepted  on  same  day.  He  then  averred  that  the  defendant  had  violated 
the  said  provision  of  the  Tennessee  Act  of  1885,  "in  that  it  failed  to  give 
him  telephone  connection  and  facilities  and  furnished  others  in  the  same  class 
and  in  like  condition  as  himself  with  telephone  connection  and  facilities, 
thereby  violating  the  above  law  and  discriminating  against  him."  He  then 
averred  that  the  discrimination  continued  until  November  28,  1905,  and  that 
the  time  within  which  such  connection  could  have  been  supplied  was  78 
days;  he  therefore  sued  for  the  penalty  prescribed  by  the  statute  for  the 
said  78  days*  making  au  aggregate  penalty  of  $7,800.    The  defendant  pleaded 
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the  general  Issue  and  a  special  plea  In  these  words :  **And  for  fnrther  plea 
in  its  behalf,  defendant  avers  that  at  the  time  that  the  plaintlfP  herein 
requested  the  installation  of  a  telephone  at  his  residence,  the  defendant  com- 
pany did  not  have,  and  could  not  by  any  due  diligence  have  liad,  sufficient 
line  and  wire  equipment  for  the  Installation  of  a  telephone  service  at  that 
time;  and  that  it  could  not  have  Installed  said  tel^hone  any  sooner  than 
it  did;   and  this  It  is  ready  to  verify." 

There  was  a  yerdict  for  the  full  amount  of  $7,800l  The  defendant  baa 
assigned  error,  and  sued  out  this  writ 

£•  E.  Wright,  for  plaintiff  in  error. 
George  Harsh,  for  defendant  in  error. 

.  Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
analogy  between  the  principle  which  determines  the  duties  and  respon- 
sibilities of  telephone  and  telegraph  companies  and  those  which  apply 
to  common  carriers  of  goods  and  persons  is  so  strong  that  it  is  often 
said  of  them  that  they  are  "common  carriers  of  news."  The  description 
is  more  applicable  to  telegraph  companies  than  to  telephone  companies, 
for  the  one  receives  and  sends  a  message,  the  other  merely  supplies 
the  facilities  by  which  the  user  may  extend  the  compass  of  his  own 
voice.  Nevertheless,  both  telephone  and  telegraph  companies  are  en- 
gaged in  a  quasi  public  cervice  and  are  endowed  with  some  of  the 
sovereign  powers  of  the  state.  Therefore  it  is  well  settled  that,  with- 
out regard  to  statute,  both  kinds  of  companies  must  serve  the  public 
without  partiality  or  discrimination.  In  the  case  of  the  State  of  Mis- 
souri V.  Bell  Telephone  Co.  (C.  C.)  23  Fed.  539,  541,  Justice  Brewer 
said: 

"A  telephonic  system  Is  simply  a  system  for  the  transmission  of  intelli- 
gence and  news.  It  is,  perhaps,  in  a  limited  sense,  and  yet  in  a  strict  sense, 
a  common  carrier.  It  must  be  equal  in  its  dealings  with  all.  It  may  not 
say  to  the  lawyers  of  St  Louis,  'My  license  is  to  establish  a  telephonic  sys- 
tem open  to  the  doctors  and  the  merchants,  but  shutting  out  you  gentlemen 
of  the  bar.*  The  moment  it  establishes  a  telephonic  system  here,  it  Is  bound 
to  deal  equally  with  all  citizens  in  every  department  of  business;  and  the 
moment  it  opened  its  telephonic  system  to  one  telegraph  company,  that  mo- 
ment it  put  Itself  in  a  position  where  it  was  bound  to  open  its  system  to  any 
other  telegraph  company  tendering  equal  pay  for  equal  service." 

In  Delaware  &  A.  Tel.  &  Tel.  Co.  v.  Delaware,  60  Fed.  677,  2  C. 
C.  A.  1,  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  said : 

"It  is  no  longer  open  to  question  that  telephone  and  telegraph  companies 
are  subject  to  the  rules  governing  common  carriers  and  others  engaged  In 
like  public  employment.  This  has  been  so  frequently  decided  that  the  point 
must  be  regarded  as  settled.  While  it  has  not  been  directly  before  the  Su- 
preme Court  of  the  United  States,  cases  in  which  it  has  been  so  determined 
are  cited  approvingly  by  that  court  in  Budd  v.  New  York,  143  U.  S.  517,  12 
Sup.  Ct  4C8,  36  L.  Ed.  247.  WhUe  such  companies  are  not  required  to  ex- 
tend their  facilities  beyond  such  reasonable  limits  as  they  may  prescribe  for 
themselves,  they  cannot  discriminate  between  individuals  of  classes  which 
they  undertake  to  serve." 

This  principle  has  been  recognized  over  and  over  again  in  respect 
of  many  classes  of  business  affected  with  a  public  interest,  and  cases 
applying  to  the  telephone  companies  have  been  cited  and  approved  by 
Ae  Supreme  Court  as  justifying  the  regulation  by  statute  of  analogous 
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kinds  of  business.  Budd  v.  New  York,  143  U.  S.  517,  642,  12  Sup. 
Ct.  468,  36  L.  Ed.  247.  The  cases  directly  holding  telephone  com- 
panies to  the  obligation  of  an  impartial  and  undiscriminating  service 
upon  common-law  principles  are  numerous.  Some  of  these  are :  Ches- 
apeake, etc..  Telephone  Co.  v.  B.  &  O.  Ry.  Co.,  66  Md.  399,  414,  7 
Atl.  809,  59  Am.  Rep.  167;  Hockett  v.  State,  105  Ind.  250,  2d8,  5 
N.  E.  178,  55  Am.  Rep.  201;  Central  Union  Telephone  Co.  v.  State, 
106  Ind.  1,  5  N.  E.  721 ;  State  v.  Citizens'  Telephone  Co.,  61  S.  C. 
83,  39  S.  E.  257,  55  L.  R.  A.  139,  86  Am.  St.  Rep.  870.  The  text- 
writers  state  the  duty  in  the  same  way.  Joyce  on  Electric  Law,  vol. 
2,  §  520 ;  James  on  Telegraphs  and  Telephones,  pp.  229,  239 ;  27  Am. 

6  Eng.  Enc.  of  Law,  p.  1021.  Telegraph  companies  are  equally  ob- 
ligated by  the  common  law  against  discrimination.  Western  Union 
Telegraph  Co.  v.  Call  Publishing  Co.,  181  U.  S.  92,  21  Sup.  Ct.  561, 
45  L.  Ed.  765.  Statutes  enforcing  this  common-law  liability  not  to 
discriminate  are  therefore  merely  in  affirmance  of  the  common  law. 
27  Am.  &  Eng.  Enc.  of  Law  1021,  1022;  Central  Union  Telephone 
Co.  V.  Fehring,  146  Ind.  189,  46  N.  E.  64;  State  v.  Nebraska  Tel 
Co.,  17  Neb.  126,  22  N.  W.  237,  62  Am.  Rep.  404;  State  v.  Citizens' 
Tel.  Co.,  61  S.  C.  83,  39  S.  E.  267,  65  L.  R.  A.  139,  85  Am.  St.  Rep. 
870 ;  State  v.  Bell  Tel.  Co.,  36  Ohio  St.  296,  38  Am.  Rep.  585.  Nei- 
thef  is  there  anything  in  the  Tennessee  statute,  set  out  heretofore, 
which  adds  anything  to  the  common-law  obligation  of  such  companies. 
A  new  remedy  is  given  and  severe  penalties  are  imposed  for  non- 
observance,  but  the  statute  is  directed  only  against  discrimination. 
The  contention  underlying  the  whole  argument  of  the  attorney  for  the 
defendant  in  error,  rather  than  directly  advanced,  that  under  this  stat- 
ute such  companies  are  required  to  "supply  all  applicants"  for  service 
without  regard  to  their  location  within  the  limits  of  territory  to  which 
they  have  in  good  faith  confined  their  facilities,  would  lead  to  absurd 
results,  and  make  the  conduct  of  such  a  business  practically  impossible. 
The  statute  must  be  sensibly  contrued,  and  general  terms  so  limited 
in  their  application  by  the  context  as  not  to  lead  to  injustice  or  op- 
pression.   To  avoid  absurd  consequences,  it  was  said  in  U.  S.  v.  Kirby, 

7  Wall.  482,  486,  19  L.  Ed.  278,  the  courts,  when  possible,  "will  pre- 
sume that  the  Legislature  intended  exceptions  to  its  language  which 
will  avoid  results  of  this  character."  This  general  principle  of  statu- 
tory construction  has  been  again  and  again  applied.  Some  of  the  cas- 
es are:  Chew  Heong  v.  United  States,  112  U.  S.  536,  6  Sup.  Ct. 
255,  28  L.  Ed.  770 ;  Holy  Trinity  Church  v.  United  States,  143  U. 
S.  457,  12  Sup.  Ct.  611,  36  L.  Ed.  226;  Bate  Refrigerating  Co.  v. 
Sulzberger,  157  U.  S.  37,  16  Sup.  Ct.  516,  39  L.  Ed.  601.  In  the  last- 
cited  case  the  court  said : 

"Undoubtedly  the  court,  when  endeavoring  to  ascertain  the  Intention  of 
the  Legislature,  may  be  Justified,  In  some  circumstances,  in  giving  weight  to 
considerations  of  injustice  or  Inconvenience  that  may  arise  from  a  particu- 
lar construction  of  a  statute." 

Verbiage  which  is  supposed  to  impose  the  duty  of  supplying  all  appli- 
cants is  taken  out  of  its  context.  The  subject-matter  of  the  eleventh 
section  is  the  prevention  of  "discrimination" — the  avoidance  of  "par- 
tiality."   The  mandate  of  the  statute  is  that  applicants  shall  not  be 
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discriminated  against,  not  that  all  shall  be  supplied,  regardless  of  loca- 
tion or  conditions.  Neither  does  the  provision  disregard  the  usual 
and  approved  methods  upon  which  such  a  business  is  conducted  and 
compel  a  service  under  conditions  forbidden  by  general  regulations 
adopted  in  good  faith  as  conducive  to  efficiency  of  service  and  econ- 
omy of  operation.  We  must  presume  that  the  right  of  such  companies 
to  conduct  their  business  in  the  usual  and  approved  manner  of  such 
utility  companies  is  not  prohibited,  and  that  a  service  delayed  in 
consequence  of  such  business  conditions  is  not,  when  all  similarly  sit- 
uated are  subject  to  same  regulations,  a  discrimination  penalized  by 
the  law.  This  section  is  identical  with  an  Arkansas  statute  and  an- 
other of  Indiana,  which  are,  apparently,  the  only  other  states  impos- 
ing such  penalties.  In  Irvin  v.  Rushville  Co-operative  Tel.  Co.,  161 
Ind.  524,  69  N.  E.  258,  the  Indiana  court  said  that  "the  statute  travels 
on  the  assumption  that  telephone  companies  may  make  reasonable 
rules,"  and  that  a  service  denied  under  a  rule  providing  for  a  denial 
or  delayed  under  such  circumstances  is  not  a  discrimination  unless  it 
is  averred  and  proven  that  it  had  not  been  impartially  applied.  The 
Arkansas  court,  construing  the  same  provision^  held  that  a  pleading 
which  alleged  that  the  defendant  telephone  company  had  failed  to 
furnish  him  with  a  telephone  after  repeated  applications  "had  there- 
by discriminated,"  stated  no  case,  as  no  fact  was  thereby  stated  which 
showed  that  he  had  been  discriminated  against.  In  this  case  the  plain- 
tiff escaped  this  rock  in  his  amended  declaration  by  averring  that  the 
defendant  violated  the  law  "in  that  it  failed*  to  give  him  telephonic 
connection  and  facilities  and  furnished  others  in  the  same  class  and 
like  conditions  with  himself,"  etc.  Neither  does  this  statute  apply  to 
a  case  of  mere  negligence.  The  penal  clause  of  the  act,  "under  pen- 
alty of  one  hundred  dollars  for  each  day  *  *  *  and  time  to  fur- 
nish the  same  has  elapsed,  to  be  recovered  by  the  applicant  when  ap- 
lication  is  so  neglected  or  refused,"  is  merely  descriptive  of  the  ap- 
plicant who  has  been  discriminated  against.  Thus  the  brief  of  the 
learned  counsel  for  the  defendant  in  error  frankly  concludes  by  say- 
ing, "We  do  not  think  they  would  be  liable  for  a  case  of  inadvertent 
negligence."  But,  whether  conceded  or  not,  it  is  plain  that  a  mere 
negligent  or  accidental  omission  to  supply  a  telephone  would  not  in- 
volve an  intentional  discrimination  against  the  plaintiff  in  favor  of 
other  applicants  similarly  situated.  The  cases  construing  such  statutes 
in  relation  to  discriminations  by  telegraph  companies  holding  that 
mere  negligence  is  not  penal  discrimination  are  numerous  and  apply. 
State  V.  Western  Union  Telegraph  Co.,  76  Ark.  124,  88  S.  W.  834; 
Western  Union  Telegraph  Co.  v.  State,  14G  Ind.  63,  44  N.  E.  793; 
.  Western  Union  Telegraph  Co.  v.  Swain,  109  Ind.  405,  9  N.  E.  927; 
Fox  V.  Francher,  66  Mich.  536,  33  N.  W.  416;  Heam  v.  Western 
Union  Telegraph  Co.  (Sup.)  73  N.  Y.  Supp.  1077. 

These  conclusions  support  the  view  stated  above,  that  the  Tennes- 
see act  of  1885  is  only  declaratory  of  the  common-law  duty  not  to  dis- 
criminate, and  enforcing  that  obligation  by  penalties.  It  follows,  there- 
fore, that  conduct  which  would  not  amount  to  an  illegal  discrimination 
by  such  a  public  service  company  at  the  common  law  would  not  be  an 
illegal  discrimination  under  the  statute.     Not  only  is  this  statute  to 
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be  read  in  the  light  of  the  common  law,  but  wc  must  assume,  as  be- 
fore stated,  that  the  severe  penal  provisions  against  discrimination 
were  imposed  with  knowledge  of  the  character  of  the  peculiar  busi- 
ness regulated,  and  without  any  purpose  to  interfere  with  the  methods 
for  the  conduct  of  such  business  usual  with  such  companies,  and  cal- 
culated to  insure  efficiency  of  service  with  reasonable  business  econ- 
omy. When  a  statute  is  merely  declarative  of  the  common  law,  or  in 
affirmance  of  it,  and  is  in  the  general  terms  of  the  common  law,  there 
is  no  safer  rule  for  its  construction  than  that  so  well  stated  by  Suther- 
land upon  Statutory  Const.  §  290,  that  "the  best  construction  of  a  stat- 
ute is  to  construe  is  as  near  to  the  rule  and  reason  of  the  common  law 
as  may  be,  and  by  the  course  which  that  observes  in  other  cases." 
This  construction  of  the  Tennessee  act  does  not  appear  to  have  been 
observed  by  the  learned  trial  judge.  After  distinctly  recognizing  that 
the  one  intent  and  purpose  of  the  act  was  to  enforce  the  obligation 
of  nondiscrimination  by  saying  to  the  jury,  "that  the  keynote  of  the  law- 
suit is  the  question  of  discrimination  as  against  the  plaintiff  in  favor 
of  somebody  else  similarly  situated,"  the  court  said : 

"We  must  take  the  law  as  we  find  It  written  by  the  Legislature,  and  it 
yon  believe  from  the  testimony  (and  it  has  gone  before  you  almost  without 
an  exception  by  either  counsel),  that  this  telephone  company,  in  the  territory 
which  it  proposed  to  serve,  has  furnished  applicants  and  was  furnishing  them, 
at  the  time  of  the  bringing  of  this  suit  and  before,  telephonic  connection,  and 
that  this  man*  the  plaintlfif  here,  Mr.  Kelly,  made  his  application  and  did  all 
that  was  required  of  him  to  do,  and  that  he  was  similarly  situated  as  were 
those  for  whom  they  were  supplying  the  telephone  connection  at  the  time, 
and  they  declined  to  supply  him,  then  they  were  liable  to  him  for  one  hun- 
dred dollars  for  every  day  which  they  declined  and  refused  to  furnish  him 
that  connection.  Discrimination  means,  under  this  statute,  taking  men  aim- 
ilarily  situated:  that  the  company,  while  furnishing  one  man  telephonic  con- 
nection, declines  to  furnish  the  other,  or  failed  to  do  it.  Much  has  been  said 
about  the  purpose  of  the  law.  Evidently  the  intention  of  the  Legislature 
was  to  prevent  the  telephone  company  from  serving  one  citizen  and,  then, 
to  favor  him,  refuse  to  serve  another  citizen  similarly  situated.  To  Illustrate 
the  idea:  Here  Is  a  man  on  this  corner  who  is  in  the  grocery  business,  and 
here  is  a  man  just  across  the  street  who  is  In  the  grocery  business.  The 
first  grocer  referred  to  makes  application  for  telephone  connection  and  ho 
gets  it,  and  is  put  in  connection  with  all  the  subscribers  of  tlie  telephone 
company — to  business  houses.  The  other  puts  in  his  application,  and  com- 
plies with  all  the  reasonable  rules  of  the  company,  and  he  does  not  get  it. 
and  he  is  not  put  In  connection  with  all  the"  subscribers  of  the  company. 
Now,. it  is  that  class  of  thing  that  the  law  was  intended  to  remedy  and  pre- 
vent." 

If  we  assume  this  illustration  to  apply  to  grocers  "similarly  situated," 
and  the  company  was  or  should  have  been  under  the  conditions  able 
to  serve  both  without  preferring  one  over  the  other,  it  was  not  mis- 
leading. But  this  can  not  be  indulged  in  in  view  of  the  definition  of 
"discrimination"  which  immediately  followed.  Upon  this  subject  the 
court  said : 

"In  determining  whether  there  was  discrimination  or  not  as  against  this 
man  in  the  territory  where  he  was  situated,  you  may  look  to  the  testimony, 
and  consider  the  situation  in  that  locality.  Had  the  company  furnished  other 
men  on  application  for  service  in  that  locality  when  their  cable  lines  or 
cables  were  filled?  Could  they  make  arrangements  to  supply  other  men,  and 
did  they  do  it?  Or,  on  the  other  hand,  did  they  treat  them  all  alike  when 
tliat  condition  of  things  appertained?     This  statute  here  has  made  no  ex- 
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ceptlon  wherein  the  company  might  exercise  Its  discretion  to  fuml«h  one 
class  of  citizens — one  citizen  who  happened  to  be  in  distress — and  deny  to 
somebody  else.  There  is  nothing  written  In  the  law  about  that  and  I  can't 
therefore  charge  you  that  the  law  is  that  way,  but  we  take  the  statute,  as 
I  said,  as  It  is  here." 

The  effect  of  this  was  to  cut  up  by  the  roots  the  defense  of  the  plain- 
tiff in  error  growing  out  of  the  evidence  as  to  the  usual  and  customaiy 
method  of  conducting  the  telephone  business.  The  undisputed  evi- 
dence showed  that  the  Cumberland  Telephone  Company  had  consti- 
tuted and  maintained  a  telephone  exchange  in  the  center  of  the  city. 
To  furnish  direct  Hne  service,  which  was  the  service  the  defendant  in 
error  applied  for,  it  is  necessary  to  provide  for  the  exclusive  use  of 
each  patron  two  wires  having  their  termini  at  the  central  exchange 
and  at  the  place  where  the  service  is  desired.  Necessarily  all  of  these 
direct  service  wires  converge  at  this  exchange.  Where,  as  at  Mem- 
phis, service  is  supplied  to  thousands  of  patrons,  these  converging 
wires  are  numerous.  There  was  an  ordinance  which  required  all  such 
connecting  wires  to  be  placed  in  conduits  underground,  and  thus  car- 
ried through  the  business  district  of  the  city  as  defined  by  law.  In 
compliance  with  the  practice  and  the  most  efficient  system  adopted  by 
such  companies,  those  parts  of  the  city  which  this  company  proposed 
to  serve  were  divided  into  service  districts,  and  the  wires  serving  that 
district  were  bunched  into  one  or  more  cables  and  inclosed  in  lead  and 
in  this  condition  carried  underground  to  the  border  of  the  conduit 
district.  The  plaintiff  below  lived  five  blocks  north  of  Poplar  street, 
and  was  within  the  area  served  by  the  Poplar  and  High  street  cable, 
which  came  out  of  the  ground  at  Poplar  and  was  thence  run  up  a  pole 
at  that  point  and  became  a  part  of  the  aerial  system.  At  a  convenient 
point  this  cable  is  run  into  a  cable  box  situated  upon  one  of  the  com- 
pany's poles,  from  which  box  were  distributed  the  various  wires  sup- 
plying the  various  telephones  within  this  cable  district.  In  this  man- 
ner the  wires  were  carried  from  the  exchange  to  convenient  points  of 
distribution.  When  the  wires  carried  in  such  a  cable  were  all  in  use 
the  cable  was  said  to  be  full,  and  new  patrons  could  not  be  supplied 
with  direct  service  until  another  cable  could  be  constructed  and  carried 
to  a  point  of  distribution  or  until  some  pair  of  wires  became  vacant 
by  a  telephone  being  given  up.  The  cable  supplying  the  district  in 
which  the  defendant  in  error  lived  was  full  when  he  made  his  appli- 
cation, and  there  were  a  number  of  applications  for  service  in  ad- 
vance of  his.  The  practice  and  rule  of  the  company  was  to  serve 
applicants  in  the  order  of  their  application.  This  was  necessary  to 
prevent  discrimination.  There  was  conflicting  evidence  as  to  wheth- 
er defendant  in  error  was  advised  that  the  cable  was  full,  and  that 
he  could  not  be  served  until  those  ahead  of  him  had  been,  and  none 
supplied  until  wires  were  given  up  or  the  company's  facilities  en- 
larged by  new  construction.  He  does,  however,  admit  that,  after 
some  delay  had  occurred,  he  was  informed  that  the  delay  was  due 
to  want  of  cable  capacity  to  supply  him  at  once.  The  evidence  was 
that  the  plan  and  method  upon  which  the  Cumberland  Company  con- 
ducted its  business  was  up  to  date,  and  in  accord  with  that  used  by  the 
best  managed  companies.  There  was  some  evidence  showing  that 
other  applicants  were  served  while  defendant  in  error  was  kept  wait- 
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ing.  But  all  such  service  was  to  parties  applying  for  a  party  line. 
This  kind  of  service  is  where  a  number  of  telephones  are  served  by 
one  pair  of  wires  with  which  every  party  on  the  pair  is  connected  by 
individual  wires.  That  plan  is  very  inconvenient,  and  much  cheaper. 
Defendant  in  error  could  have  had  that  kind  of  service  without  delay. 
That  he  did  not  want.  His  application  was  for  "direct"  service,  by 
which  is  meant  the  exclusive  use  of  a  pair  of  wires  running  into  the 
exchange  through  the  local  cable.  There  was,  therefore,  no  sort  of 
discrimination  in  supplying  other  applicants  with  party  wire  service, 
and  defendant  in  error  made  no  point  on  this.  Neither  was  there  any 
evidence  that  any  later  applicant,  within  his  service  district,  was  sup- 
plied with  direct  service,  on  any  plan  after  Kelly's  application  was  re- 
ceived. 

What,  then,  was  the  basis  for  the  claim  of  a  violation  of  this  stat- 
ute? For  one  thing  it  is  said  that,  during  the  time  of  delay,  other  ap- 
plicants in  other  parts  of  the  city  were  given  connection.  But  as  tiiese 
other  applicants  were  within  other  cable  districts  in  which  the  cables 
were  not  congested,  this  cannot  be  said  to  be  a  discrimination.  This 
is  not  evidence  of  partiality  shown  them,  and  was  not  a  discrimination 
against  Kelly,  who  was  not  similarly  situated.  Of  course,  if  we  are 
to  construe  this  statute  as  one  which  overrides  the  business  methods 
under  which  the  company  carried  its  wires  in  cables  to  the  different 
areas  to  be  served,  distributing  the  wires  from  stations  conveniently 
located  within  such  business  or  cable  districts,  then,  to  serve  any  appli- 
cant anywhere  «ihead  of  Kelly,  would  be  an  illegal  discrimination.  But 
such  a  construction  would  lead  to  most  unjust  results,  and  practically 
destroy  every  such  company.  If  such  a  company,  in  good  faith,  deter- 
mines for  itself  the  limits  within  which  it  will  conduct  such  a  business, 
and  if  in  accordance  with  the  usual  and  approved  methods  of  well- 
managed  companies,  it  divides  that  area  into  districts  to  be  served  by 
wires  carried  in  cables  to  a  point  within  it  convenient  for  distribution, 
there  is  no  discrimination  at  common  law  or  under  the  statute,  un- 
less an  applicant  within  a  particular  district  is  discriminated  against 
and  others  served  within  the  same  general  area,  in  like  situation  and 
under  like  conditions  with  himself.  This  was  the  view  of  the  matter 
entertained  by  the  court  below,  for  the  jury  were  instructed  that  the 
question  of  discrimination  depended  upon  the  conduct  of  the  company 
in  "the  territory  where  he  was  situated,"  and  the  case  was  made  to 
turn  by  the  charge  upon  the  question,  "Had  the  company  furnished 
other  meh  on  applications  for  service  in  that  locality  when  their  cable 
lines  were  filled?"  "Could  they  make  arrangements  to  supply  other 
men  and  did  they  do  it?  Or,  on  tlie  other  hand,  did  they  treat  them 
all  alike  when  that  condition  of  things  appertained  ?"  The  suggestion 
made  here  in  argument,  that  it  was  the  immediate  duty  of  the  com- 
pany to  provide  additional  wires  if  all  those  in  the  existing  cable  were 
in  use,  and  that  the  failure  to  do  this  wa§  a  discrimination  under  the 
statute,  was  not  by  any  charge  given  or  refused  raised  below,  and  is 
only  relevant  here  as  arising  under  the  alleged  general  purpose  of  the 
statute  to  compel  the  service  of  all  applicants  regardless  of  conditions 
and  methods  of  carrying  on  such  a  business.  We  have  already  ex- 
pressed our  view  of  this  above.    There  might  be  much  in  the  sugges- 
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tion,  if  the  business  of  the  company  had  been  carried  on  by  giving  to 
each  applicant  an  aerially  supported  pair  of  wires  running  direct  from 
the  exchange  to  each  private  telephone.  If  it  had  also  appeared  that 
it  was  the  practice  and  custom  of  the  company  to  put  up  such  a  pair 
of  wires  whenever  service  was  required,  there  would  be  evidence  tend- 
ing to  show  discrimination  if  such  connection  should  be  denied  or  un- 
duly delayed  to  one  and  furnished  to  others.  That  method  of  doing 
business,  as  we  may  judicially  take  notice,  does  prevail  where  the  pa- 
trons are  few  in  number.  But  there  was  evidence  tending  to  show  that 
where  the  patrons  run  up  into  the  thousands,  the  cable  system,  to  avoid 
confusion  of  wires,  becomes  necessary  for  efficient  service.  In  Mem- 
phis the  city  ordinance  compelled  the  wires  to  go  underground  through 
the  business  part  of  the  city,  and  this,  aside  from  other  considerations, 
involved  the  carrying  of  the  wires  deemed  necessary  for  the  business 
of  a  particular  district  in  leaden  covered  cables  and  their  distribution 
from"  a  box  conveniently  situated  within  the  district.  If  the  cable  in 
a  particular  district  should  become  congested  it  was  usual,  if  the  new 
business  promised  a  fair  return,  to  carry  another  cable  to  the  same 
district  and  make  a  new  point  of  distribution. 

Telephone  companies,  like  similar  quasi  public  corporations,  are 
under  a  general  common-law  obligation  to  supply  reasonably  adequate 
facilities  for  supplying  the  service  which  they  hold  themselves  out  to 
do.  This  obligation,  in  a  proper  proceeding,  may  be  enforced  by  com- 
pelling an  enlargement  of  the  plant,  or  by  an  action  for  damages  due 
to  disregard  of  this  duty.  The  principle  applicable  to  common  car- 
riers proper  is  sufficiently  stated  with  its  qualifications  in  5  Am.  &  Eng. 
Cyc.  of  Law,  167,  168,  and  many  illustrative  cases  are  cited.  But 
we  cannot  conceive  that  this  common-law  obligation  is  within  the  in- 
tent and  purpose  of  this  severe  penal  act.  If,  as  we  have  before  stated, 
the  business  of  the  company  was  conducted  by  individual  wires  aeri- 
ally supported  between  the  exchange  and  the  telephones  of  the  pa- 
trons, and  it  was  its  usual  custom  to  string  a  pair  of  wires  upon  the 
plant  already  provided  when  a  new  customer  desired  a  telephone,  a 
very  different  question  would  be  presented.  There  was  evidence  tend- 
ing to  show  that  to  put  in  a  new  cable  in  order  to  serve  Kelly  would 
have  taken  some  weeks  at  least,  and  would  have  cost  the  company 
about  $7,000,  if  such  a  cable  was  strung  as  they  were  using.  We 
cannot  believe  that  the  Tennessee  Legislature  ever  intended  that  the 
common-law  duty  of  providing  facilities  reasonably  adapted  to  the 
business  which  might  have  with  reason  been  anticipated  should  be 
enforced  by  the  imposition  of  an  arbitrary  penalty  of  $100  per  day 
from  the  time  when  such  connection  might  have  been  supplied  had  the 
company's  cable  capacity  not  been  full.  This  construction  would 
operate  to  ruin  any  ordinary  company,  with  profit  only  to  such  as 
might  choose  to  prosecute  a  penal  action  against  them.  No  such  con- 
struction ought  to  be  placed  upon  such  a  penal  statute  if  it  be  suscep- 
tible of  a  more  just  and  reasonable  one.  This  we  have  no  difficulty 
in  doing,  inasmuch  as  we  regard  the  statute  as  intended  only  to  pre- 
vent a  partial  and  discriminating  service,  having  regard  to  the  capacity 
of  the  company,  and  the  usual  and  customary  method  under  which  its 
operations  were  conducted.     The  learned  trial  judge  evidently  held 
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this  view  of  the  law,  for  he  made  the  case  turn  upon  whether,  notwith- 
standing a  full  cable  in  Kelly's  district,  the  company  had  supplied  other 
persons  in  that  locality,  and  might  have  served  him  in  the  same  way. 
But  the  charge  upon  this  aspect  of  the  case  was  misleading,  as  it  drew 
no  distinction  between  a  direct  and  a  party  service.  The  jury  might 
well  from  the  evidence  have  found  that  other  men  in  the  same  dis- 
trict had  been  supplied  with  party  lines.  But  this  would  not  have  been 
a  discrimination,  inasmuch  as  that  was  not  the  service  Kelly  had 
asked  for. 

There  was  also  some  evidence  tending  to  show  that  the  company  had 
a  method  of  making  a  "direct  connection,  for  applicants  residing  with- 
in the  area  served  by  a  cable  which  was  congested,  known  as  "back- 
ing up"  or  "jumping  wires."  There  was  also  evidence  that  the  com- 
pany sometimes  "split  a  pair  of  wires"  to  make  a  connection.  Split- 
ting a  pair  of  wires  was  done  when  by  electricity  some  of  the  wires  in 
a  cable  were  disabled,  leaving  others  effective.-  When  one  good  wire 
of  a  pair  was  connected  with  another  good  wire  of  another  pair  this 
was  called  "splitting  a  pair."  Kelly  contended  that  he  might  have  been 
given  a  connection  in  the  same  way  and  that  the  failure  of  the  company 
to  so  connect  him  was  a  discrimination.  To  avoid  such  a  conclusion 
the  company  gave  evidence  tending  to  show  that  splitting  a  pair  could 
only  be  done  when  there  were  two  bad  pair  to  split,  and  that  as  it  in- 
volved the  loss  of  a  pair  of  wires,  was  not  resorted  to  except  in  ex- 
traordinary circumstances.  "Jumping  a  wire"  or  "backing  up"  con- 
sisted in  taking  a  pair  of  unused  wires  from  a  cable  supplying  another 
area  or  cable  district  and  carrying  it  aerially  into  the  cable  box  of  an- 
other district  from  which  they  wett  extended  to  the  phone  to  be  con- 
nected. The  evidence  of  the  conipany,  as  well  as  that  of  the  plain- 
tiff, tended  to  show  that  this  was  an  impracticable  method  by  which 
the  wires  from  one  cable  get  mixed  up  with  those  from  another,  mak- 
ing it  difficult  to  discover  wires  "in  trouble."  The  general  manager 
of  the  company  described  it  as  a  method  by  which  the  central  ex- 
change is  likely  to  get  into  "a  general  mess."  As  a  deleterious  plan 
tending  to  affect  the  efficiency  of  the  general  service  it  was  forbidden 
by  the  general  manager  of  the  company.  There  was,  however,  evi- 
dence tending  to  show  that  the  manager  of  the  Memphis  branch  al- 
lowed it  to  be  done  upon  special  application  and  permission  in  cases 
of  serious  sickness  in  a  family  making  an  immediate  connection  emer- 
gent. If  making  a  direct  connection  by  this  unusual  and  deleterious 
plan  was  not  resorted  to  capriciously  and  as  a  disguise  for  partiality, 
but  under  an  exception  grounded  upon  general  and  reasonable  condi- 
tions, applicable  to  all  in  like  circumstances,  it  would  not  constitute 
that  intentional  discrimination  forbidden  by  the  statute.  The  defense 
presented  by  the  evidence  referred  to  was  proper  to  have  gone  to  the 
jury  under  a  proper  instruction  as  to  its  effect.  The  charge  of  the 
court  effectually  excluded  the  defense  from  the  jury,  and  was  there- 
fore error.  To  constitute  a  discrimination  it  would  devolve  upon  a 
plaintiff  to  show  that  he  had  been  denied  a  connection  by  one  or  other 
of  the  unusual  methods  of  connection  referred  to,  although  he  had 
brought  himself  within  the  conditions  under  which  that  practice  was 
resorted  to. 


Digitized  by 


Google 


326  leO  FEDERAL  REPORTER. 

We  do  not  consider  it  necessary  to  consider  other  assignments,  as 
what  we  have  said  is  enough  to  indicate  our  view  of  the  act,  further 
than  to  say  that  the  admission  of  evidence  tending  to  show  that  there 
was  some  ill  feeling  between  the  telephone  company  and  a  brother 
of  the  plaintiff  below  was  erroneous  and  prejudicial. 

Judgment  reversed,  and  remanded  for  a  new  trial. 


CLINGMAN  V.  MILLER  et  al. 

<arcuit  Court  of  Appeals,  Eighth  Circuit    March  6,  1908.)- 

No.  2,647. 

1.  Bankbuptct— Tbansfeb  of  Pbopebtt  by  Bankbupi^-Cbeditob. 

A  oar  load  of  eggs  was  shipped  to  a  dealer  a  short  time  before  his 
bankruptcy  to  be  delivered  on  payment  of  a  draft  attached  to  the  bill  of 
lading.  In  some  way  the  bankrupt  obtained  delivery  of  the  eggs  with- 
out the  bill  of  lading  or  payment  of  the  draft  and  converted  the  same  to 
his  own  use.  The  shipper  thereupon  demanded  payment  and  received  cer- 
tain other  property  in  settlement.  Held  that,  whether  he  be  considered 
as  making  the  demand  as  damages  for  the  conversion  or  as  waiving  the 
conversion  and  affirming  the  sale,  he  was  in  either  case  a  creditor  at 
the  time  the  property  was  transferred  to  him  in  payment  of  his  claim, 
whose  debt  was  provable  in  bankruptcy. 

2.  Save— AorxoN  by  Tbustee  to  Becoveb  Pbopebty  Tbansfebbed-^Questions 

FOB  Jury. 

a  bankrupt  a  short  time  before  proceedings  In  bankruptcy  were  institut- 
ed against  him,  being  insolvent,  executed  a  general  assignment  for  the 
benefit  of  his  creditors  under  the  law  of  Kansas.  On  the  same  day,  at 
practically  the  same  time  and  while  the  assignment  papers  were  being 
prepared,  he  transferred  certain  Jkoperty  to  one  of  his  creditors.  Gen. 
St.  Kan.  1899,  §  342,  provided  that^every  voluntary  assignment  ♦  •  ♦ 
made  by  a  debtor  to  any  person  in  trust  for  his  creditors  shall  be  for  the 
benefit  of  all  the  creditors  of  the  assignor,"  and  under  such  statute  as 
construed  by  the  Supreme  Court  of  the  state  an  insolvent  debtor  en- 
gaged in  making  a  general  assignment  cannot  at  the  same  time,  although 
bv  a  separate  instrument,  make  a  valid  preference  in  fayor  of  one  cred- 
itor. Bankr.  Act  July  1,  1898,  c.  541,  §  6Te,  30  Stat.  5G4  (U.  S.  Comp.  St. 
1901,  p.  3449),  provides  that  all  transfers  of  property  made  by  an  in- 
solvent debtor  within  four  months  prior  to  his  bankruptcy  which  are  null 
and  void  as  against  his  creditors  by  the  laws  of  the  state  shall  be  null 
and  void  under  the  act,  and  the  property  may  be  reclaimed  by  his  trus- 
tee. Held,  in  an  action  by  the  bankrupt's  trustee  against  the  creditor  to 
reco^'er  the  value  of  the  property  so  transferred,  that  the  evidence  re- 
quired the  submission  to  the  jury  of  the  question  whether  the  transfer 
was  substantially  a  part  of  the  same  transaction  as  the  assignment  so  as 
to  render  it  void  under  such  statutes. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas. 

Plaintiff  In  error  as  trustee  in  bankruptcy  of  the  estate  of  W.  H.  Pendleton, 
a  banknipt,  brought  this  suit  at  law  in  the  court  below  against  Miller  &  Oo., 
for  the  purpose  of  recovering  the  sum  of  $1,860  the  alleged  value  of  400  cases 
of  eggs  which  the  petition  alleged  had  been  transferred  by  Pendleton  to  Miller 
&  Co.,  under  such  circumstances  as  to  render  such  transfer  voidable  under 
section  60b  of  the  bankruptcy  law,  or  under  such  circumstances  as  to  render 
such  transfer  null  and  void  under  section  67e  of  said  law  (Act  July  1,  1898,  c. 
541,  30  Stat.  562,  564  [U.  S.  Comp.  St.  1901,  pp.  3445,  3449]).  The  case  came 
on  for  trial  before  the  court  sitting  with  a  jurj-,  and  at  the  close  of  the  plain- 
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tiff's  efvldence  a  demnrrer  was  interposed  thereto  and  sustained  by  the  court, 
whereupon  a  verdict  was  directed  by  the  court  In  favor  of  the  defendants. 
An  exception  was  taiten  to  the  ruling  of  the  court  on  the  demurrer  to  the 
evidence  and  the  only  question  for  review  Is,  did  the  court  err  In  making  said 
ruling?  • 

The  uncontradicted  evidence  introduced  on  the  part  of  the  plaintiff  at  the 
trial  showed  the  following  facts:  W.  H.  Pendleton  was  adjudged  a  bankrupt 
by  the  United  States  District  CJourt  for  the  District  of  Kansas,  June  6,  1904, 
and  July  15,  1904,  plaintiff  in  error  was  appointed  trustee  of  his  estate.  Pen- 
dleton was  insolvent  on  April  23,  1904,  and  continued  so  to  be  until  the  date  of 
his  adjudication  in  bankruptcy.  On  May  4,  1904,  Pendleton  made,  executed 
and  delivered  to  H.  S.  Clark  of  Lawrence,  Kan.,  a  deed  of  general  assign- 
ment for  the  benefit  of  his  creditors  which  was  duly  accepted  by  Clark  and 
filed  for  record  as  required  by  law  on  the  same  day  at  9:30  a.  m.  In  re- 
gard to  this  assignment  Pendleton  testified:  "Q.  Now  at  the  time  you  made 
this  exchange  of  bills  of  lading  for  the  two  cars  of  eggs,  state  whether  or  not 
you  had  executed  this  deed  of  assignment  to  Mr.  Clark?  A.  I  do  not  think 
it  had  been  executed.  It  was  very  near  the  time,  possibly  within  an  hour 
either  way.  Q.  You  may  state  what,  if  anything,  had  been  done  preparatory 
to  making  a  deed  of  assignment  before  you  delivered  the  bill  of  lading  to  Mr. 
Miller?  A.  I  think  probably  I  had  t>een  working  on  it  some;  I  had  been  try- 
ing to  get  money.  Q.  I  am  asking  about  the  execution  of  this  deed  of  assign- 
ment What  had  been  done  about  that,  if  anything?  A.  I  don't  remember 
Just  what  had  been  done,  but  I  must  have  been  working  on  it ;  the  list  must 
have  been  worked  on.  Q.  How  many  creditors  were  there  at  that  time,  dur- 
ing these  days,  pressing  for  payment  of  their  debts?  A.  I  understood  there 
were  six  or  eight.  Q.  I  will  ask  you  if  it  Is  not  a  fact  that  drafts  drawn  up- 
on you  by  your  various  creditors  were  being  presented  during  this  time  and 
going  to  protest  in  the  banks  in  Lawrence?  A.  Yes,  sir.  Q.  Was  there  any- 
thing said  by  you  to  Mr.  Miller  in  regard  to  your  financial  condition?  A.  I 
told  Mr.  Miller  I  was  short  of  funds;  yes,  sir.  Q.  At  that  time?  (May  4, 
1904.)  A.  Yes,  sir.  Q.  What  efforts  did  you  make.  If  any,  to  keep  out  of 
Mr.  Miller's  way?  A.  I  was  being  pressed  at  that  time  for  money,  and  I  was 
making  an  effort  to  get  it,  and  was  not  at  my  ofllce  very  much." 

April  23,  1904,  Miller  &  Co.,  shipped  to  the  order  of  Pendleton  to  be  de- 
livered to  him  at  Chicago,  one  car  of  eggs,  upon  payment  of  a  draft  for  the 
amount  due  on  the  car,  said  draft  being  attached  to  the  bill  of  lading.  Ex- 
cept for  the  incident  of  the  draft  being  attached  to  the  bill  of  lading,  the  sale 
of  the  eggs  was  Intended  to  be  a  cash  transaction  by  Miller  &  Co.  On  April 
27  or  28,  1904,  the  car  load  of  eggs  above  mentioned  reached  Chicago.  Pen- 
dleton sold  this  car  of  eggs  to  J.  Dixon  Avery  &  Co.  of  Chicago,  and  in  some 
way  obtained  the  same  from  the  railroad  company  without  payment  of  the 
draft  drawn  by  Miller  &  Co.  The  draft  was  subsequently  protested  for  non- 
payment and  returned  to  Miller  &  Co.,  at  Hanover,  Kan.,  together  with  the 
bill  of  lading.  Pendleton  lived  at  Lawrence,  Kan.  The  proceeds  of  the  car 
of  eggs  amounting  to  $1,930  or  $1,940  was  received  by  Pendleton  and  went  in- 
to his  general  estate.  On  May  4,  1904,  Mr.  Miller  of  the  firm  of  Miller  & 
Co.,  was  at  Lawrence,  Kan.,  for  the  purpose  of  getting  payment  for  the  car  of 
eggs  shipped  Pendleton.  Pendleton  had  on  May  2,  1904,  shipped  a  car  of 
eggs  to  Chicago  for  which  he  had  still  the  bill  of  lading  and  as  he  could  not 
pay  Miller  &  Co.,  the  money  for  the  car  of  eggs  sold  him  by  Miller  &  Co., 
Miller  &  Co.  and  Pendleton  agreed  to  exchange  bills  of  lading,  Pendleton  tak- 
ing the  bill  of  lading  with  the  protested  draft  attached,  and  Miller  taking  the 
bill  of  lading  for  the  car  shipped  May  2d.  The  car  of  eggs  for  which  Miller 
on  May  4th  received  the  bill  of  lading  was  worth  $1,860.  There  was  no  evi- 
dence suflAcient  to  sustain  a  finding  by  the  Jury  that  Miller  &  Co.  knew  that 
Pendleton  was  Insolvent  on  May  4,  1904,  or  that  Miller  &  Co.  had  reasonable 
cause  to  believe  that  Pendleton  intended  to  prefer  them  as  creditors,  or  that 
Pendleton  was  about  to  make  a  deed  of  assignment  for  the  benefit  of  credit- 
ors. It  is  to  recover  the  value  of  the  car  load  of  eggs  that  this  suit  was 
brought  There  was  proof  of  demand  upon  Miller  &  Co.  by  the  trustee,  and 
that  the  assets  In  the  hands  of  the  trustee  would  not  pay  the  debts  of  the  es 
tata 
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Clifford  Histed  (W.  S.  McCHntock  and  Harkless,  Crysler  &  Histed, 
on  the  brief),  for  plaintiff  in  error. 

George  J.  Barker  and  John  Q.  A.  Norton,  for  defendants  in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  CARLAND,  Dis- 
trict  Judge. 

CARLAND,  District  Judge  (after  stating  the  facts  as  above).  The 
claim  that  Miller  &  Co.  were  not  creditors  of  Pendleton  at  the  time 
of  the  transfer  of  the  car  of  eggs  on  May  4,  1904,  arises  out  of  an 
erroneous  view  as  to  the  character  of  the  claim  which  Miller  &  Co. 
then  had  against  Pendleton.  No  doubt  Miller  &  Co.  intended  the  sale 
of  the  car  of  eggs  sold  on  April  23,  1904,  to  be  for  cash.  The  sale 
of  the  eggs,  however,  was  defeated  by  the  unlawful  conversion  of  the 
car  of  eggs  by  Pendleton  without  payment  of  the  draft  attached  to 
the  bill  of  lading,  as  the  payment  of  the  draft  was  a  condition  precedent 
to  the  passing  of  the  title  from  Miller  &  Co.  to  Pendleton.  The  claim, 
therefore,  that  Miller  &  Co.  were  pressing  for  payment  on  May  4, 
1904,  was  a  claim  which  though  amounting  to  the  same  sum  in  amount 
was  not  for  the  purchase  price  of  the  eggs,  but  for  damages  for  the 
unlawful  conversion  of  property.  Miller  &  Co.  having  elected  to  re- 
ceive payment  for  these  damages  instead  of  endeavoring  to  recover 
the  eggs  themselves  cannot  be  heard  to  say  that  they  were  not  creditors 
of  Pendleton  on  May  4, 1904,  and  the  owners  of  a  claim  against  Pendle- 
ton provable  in  bankruptcy,  which  had  existed  since  the  date  of  the 
conversion  of  the  eggs  by  Pendleton.  If  we  take  the  position  that  Mil- 
ler &  Co.  had  the  right  to  waive  the  tort  and  treat  the  sale  as  valid, 
we  are  in  no  better  position,  for  that  would  ratify  the  delivery  of  the 
eggs  without  payment,  and  constitute  Miller  &  Co.  creditors  beyond 
question. 

Treating  Miller  &  Co.  as  creditors,  therefore,  we  find  no  evidence  in 
the  record  sufficient  to  sustain  a  finding  by  the  jury  that  Miller  &  Co. 
on  May  4,  1904,  had  reasonable  cause  to  believe  that  a  preference  was 
intended  by  the  transfer  to  them  of  the  car  of  eggs  by  Pendleton.  This 
destroys  any  cause  of  action  based  upon  section  60b  of  the  bankruptcy 
law  (Act  July  1,  1898,  c.  541,  30  Stat.  662  [U.  S.  Comp.  St.  1901, 
p.  3445]).  There  is  also  no  evidence  in  the  record  which  would,  in- 
dependent of  the  laws  of  Kansas,  sustain  a  finding  of  the  jury  that 
the  transfer  of  the  car  of  eggs  by  Pendleton  to  Miller  &  Co.  was  made 
with  the  intent  on  the  part  of  Pendleton  to  hinder,  delay,  or  defraud  his 
creditors  under  the  first  clause  of  section  67e  of  said  law  (30  Stat. 
564  [U.  S.  Comp.  St.  1901,  p.  3449]).  Coder  v.  Arts,  152  Fed.  943, 
82  C,  C.  A.  91;  Kingsbury  v.  Bank,  71  Kan.  570,  81  Pac.  187. 

We  now  come  to  the  serious  question  in  the  case.  Is  there  evidence 
in  the  record  which  would  have  supported  a  finding  by  the  jury  that 
the  transfer  of  the  car  of  eggs  by  Pendleton  to  Miller  &  Co.  on  May 
4,  1904,  was  made  by  Pendleton  simultaneously  with  and  as  a  part 
of  the  transaction  which  resulted  in  the  making  of  the  deed  of  general 
assignment  for  the  benefit  of  the  creditors  of  Pendleton,  and  with  the 
.intent  on  his  part  to  evade  the  provision  of  the  statute  of  Kansas 
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which  prohibits  any  preferences  in  deeds  of  general  assignments?  If 
this  question  be  answered  in  the  affirmative,  then  we  think  the  judg- 
ment below  must  be  reversed.  The  law  from  which  this  cause  of  ac- 
tion arises  is  as  follows:  The  last  clause  of  section  67e  of  the  bank- 
ruptcy law  provides  that  all  conveyances,  transfers,  or  incumbrances 
of  his  property  made  by  a  debtor  at  any  time  within  four  months  prior 
to  the  filing  of  the  petition  against  him  and  while  insolvent,  which  are 
held  null  and  void  as  against  the  creditors  of  such  debtor  by  the  laws 
of  the  state,  territory,  or  district  in  which  such  property  is  situated 
shall  be  deemed  null  and  void  under  said  law  against  the  creditors  of 
such  debtor,  if  he  shall  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  trustee  and  be  by  him  reclaimed  and  recovered  for  the 
benefit  of  the  creditors  of  the  bankrupt. 

Section  342,  Gen.  St.  Kan.  1899  (section  346,  Gen.  St.  1905),  pro- 
vides as  follows : 

"Every  voluntary  assl^ment  of  lands,  tenements,  goods,  chattels,  effects 
and  credits  made  by  a  debtor  to  any  person  In  trust  for  bis  creditors  shall 
be  for  the  benefit  of  all  the  creditors  of  the  assignor,  In  proportion  to  their 
respective  claims;  and  every  such  assignment  shall  be  proved  or  acknowl- 
edged and  certified  and  recorded  in  the  same  manner  as  is  prescribed  by  law 
In  cases  wherein  real  estate  is  conveyed." 

In  Hardware  Co.  v.  Implement  Co.,  47  Kan.  423,  28  Pac.  171,  it 
was  held  under  the  above  section  that  a  debtor  in  failing  circumstances 
engaged  in  making  a  general  assignment  of  his  property  for  the  bene- 
fit of  all  his  creditors  cannot  at  the  same  time  make  valid  preferences 
of  certain  of  his  creditors  by  chattel  mortgage  or  otherwise.  In  this 
case  a  chattel  mortgage  given  by  T.  C.  Ritter  &  Co.,  an  insolvent  firm, 
on  the  sanut  day  that  the  firm  made  a  general  assignment  for  the  bene- 
fit of  creditors,  was  held  null  and  void.  In  this  case  also  the  Supreme 
Court  of  Kansas  quotes  and  approves  the  following  language  from 
Shillito  v.  McConnell,  decided  by  the  Supreme  Court  of  Indiana,  130 
Ind.  41,  26  N.  E.  832: 

"While  it  cannot  be  said  that  the  debtor  has  in  fact  surrendered  d(«ninion 
over  his  property  until  the  assignment  is  complete,  as  from  the  purely  vol- 
untary nature  of  the  transaction  he  may  at  any  time  before  the  final  act 
change  his  mind  and  refuse  to  complete  it,  yet,  being  completed,  we  think 
it  ought  to  be  held  to  relate  back  to  the  time  when  it  was  actually  commenced, 
and  cover  all  intervening  transactions.  The  act  of  making  the  assignment 
embraces  the  preparation  and  execution  of  the  necessary  instruments;  and 
whether  that  takes  a  long  or  a  short  time,  it  certainly  must  all  be  treated 
as  one  continuous  act.  To  say  that  the  debtor's  surrender  for  his  absolute 
control  over  the  disposition  of  his  property  is  to  be  dated  from  the  time  he 
actually  commences  to  make  the  assignment,  is  to  give  to  the  entire  transac- 
tion the  character  of  good  faith,  and  make  it  in  fact  what  it  purports  to  be, 
an  effort  to  secure  to  all  his  creditors  that  equal  consideration  contemplated 
by  the  statute.  But  to  hold  that  while  he  is  thus  engaged  he  may  at  the 
same  time  successfully  prefer  favorite  creditors  is  to  hold  that  he  may  at 
one  and  the  same  time  do  two  exactly  contradictory  acts.  It  is  to  hold  that 
he  may  be  engaged  in  making  a  Toluntary  assignment  for  the  benefit  of  all 
his  creditors,  insuring  the  equal  distribution  of  all  his  property  among  all 
of  them,  without  preference,  and  also  In  securing  to  some  of  these  creditors 
payment  In  full  of  their  claims  to  the  exclusion  of  others;  something  as  dlffl- 
cnit  of  accomplishment  as  the  equestrian  feat  of  riding  two  horses  in  opposite 
directions  at  the  same  time." 
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In  Watkins  National  Bank  v.  Sands  et  al.,  47  Kan.  591,  28  Pac. 
618,  the  Supreme  Court  of  Kansas,  in  construing  the  above  section, 
said  : 

"An  examination  of  the  testimony  leads  us  to  the  conclusion  necessarily 
reached  by  the  District  Court  that  Sands  acted  throughout  In  good  faith  and 
without  fraudulent  purpose.  The  debts  which  the  mortgages  were  given  to 
secure  appear  to  be  actual  and  bona  fide,  and  the  debtor's  purpose  seems  to 
have  been  to  devote  all  his  property  to  the  payment  of  his  debts.  If  the  as- 
signment and  mortgages  were  made  in  good  faith  cCnd  without  actual  Intent  to 
(lefraud  or  defeat  creditors,  the  fact  that  they  were  informal  or  Irregular  Is  not 
alone  sufficient  to  sustain  an  attachment  While  the  debts  are  to  be  treated 
as  bona  fide  and  the  conveyances  as  having  been  made  in  good  faith.  It  does 
not  follow  that  the  mortgages  are  to  be  upheld,  nor  that  the  mortgagees  are 
to  be  treated  as  preferred  creditors.  It  is  true  and  has  frequently  been  held 
that  a  debtor  In  falling  circumstances  may  prefer  creditors  so  long  as  he  re- 
tains the  control  and  disposition  of  his  property  by  the  payment  of  money  or 
property  or  by  securing  such  creditors  providing  the  payment  is  made,  or  tho 
security  given  in  good  faith.  Such  honest  preference  may  be  given  at  any 
time  prior  to  the  making  of  an  assignment  If  however,  the  mortgages  an 
prepared  and  executed  In  connection  with  the  deed  of  assignment  and  sub- 
stantially at  the  same  time,  then  all  should  be  treated  as  a  single  and  con- 
tinuous transaction,  and  nothing  could  be  taken  under  the  mortgagea" 

In  Jones  v.  Kellogg,  51  Kan.  263,  277,  33  Pac.  997,  37  Am.  St.  Rep. 
278,  file  same  court  said: 

*' While  there  is  nothing  to  show  that  any 'real  or  actual  fraud  intervened, 
yet  it  Is  the  opinion  of  this  court,  from  the  findings  and  the  evidence,  that 
the  mortgages  and  the  deed  of  assignment  were  executed  at  substantially  the 
same  time,  and  as  parts  of  substantially  the  same  transaction.  They  were 
all  drawn  up  the  same  day,  to  wit  November  28,  1886,  were  all  dated  the 
same  day,  to  wit,  November  29,  1886,  and  were  all  executed  in  pursuance  of 
a  single  determination  formed  by  Townley  to  execute  them;  and  this  deter- 
mination was  not  entertained  by  him  until  the  day  on  which  they  were  drawn 
up  to  be  executed;  and  therefore,  under  the  following  declslqAS,  both  the 
mortgages  and  the  attachment  must  be  held  to  be  absolutely  and  entirely 
void." 

In  Goodman  v.  Kendall,  56  Kan.  440,  43  Pac.  687,  it  was  held  that, 
where  an  insolvent  debtor  executes  to  two  of  his  creditors  chattel  mort- 
gages substantially  at  the  same  time  that  he  executes  a  eeneral  assign- 
ment for  the  benefit  of  his  creditors  so  that  the  execution  of  all  con- 
stitutes a  single  transaction,  no  preference  can  be  rightly  claimed  un- 
der the  mortgages.  The  validity  of  the  transfer  of  the  car  of  eggs 
from  Pendleton  to  Miller  &  Co.  under  the  circumstances  detailed  in 
the  record  must  both  by  the  provision  of  section  67e  and  general  law  be 
determined  by  the  laws  of  Kansas.  We  may,  however,  look  to  de- 
cisions of  other  courts  upon  similar  statutes  for  instruction.  The  stat- 
ute of  Iowa  as  set  out  in  South  Branch  Lumber  Co.  v.  Ott,  142  U.  S. 
626,  12  Sup.  Ct.  318,  35  L.  Ed.  1136,  is  as  follows : 

"No  general  assignment  by  an  Insolvent,  or  in  contemplation  of  Insolvency, 
for  the  benefit  of  creditors,  shall  be  valid  unless  it  be  made  for  the  benefit 
of  all  his  creditors  in  proportion  to  the  amount  of  their  respective  claims." 

The  Supreme  Court  of  the  United  States  in  this  case  after  review- 
ing the  Iowa  decisions  held  that  the  following  propositions  had  been 
established  by  said  decisions,  relative  to  said  law : 

"Second,  several  instruments  executed  by  a  debtor,  at  about  the  same  time, 
may  be  considered  as  part  of  one  transaction,  and  In  law  forming  but  one  In- 
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stniment;  and  if,  as  thus  coustnied,  they  have  the  effect  of  a  general  as- 
signment with  preferences,  they  are  within  the  denunciation  of  the  statute. 
Burrows  v.  LehndorfT,  8  Iowa.  96;  Cole  v.  Deal  ham,  13  Iowa,  551;  Van  Pat- 
ten V.  Burr,  52  Iowa,  518,  3  N.  W.  524.  And,  third,  that  although  several  in- 
struments may  be  executed  by  the  debtor  at  about  the  same  time,  they  do  not 
necessarily  create  one  transaction  or  are  to  be  considered  as  one  instrument ; 
and  whether  they  do  or  not,  and  whether  they  come  within  the  denunciation 
of  the  statute,  depend  upon  the  character  of  the  instruments,  the  circumstances 
of  the  case,  and  the  intent  of  the  parties.  Lampson  v.  Arnold,  19  Iowa.  479 ; 
Van  Patten  v.  Burr.  55  Iowa,  224,  7  N.  W.  522;  Perry  v.  Vezlna,  63  Iowa, 
25,  18  N.  W.  657;  Gage  v.  Parry,  69  Iowa,  605,  29  N.  W.  822;  Garrett  v.  Plow 
<>)mpany,  70  Iowa,  G97,  29  N.  W.  395,  59  Am.  Rep.  461 ;  Bolles  v.  Creighton, 
73  Iowa,  199,  34  f^.  W.  815 ;  Loomis  v.  Stewart,  75  Iowa,  887.  39  N.  W.  660." 

In  applying-  the  law  of  Iowa  as  thus  found  to  be  to  certain  facts, 
the  court  in  the  same  case  said : 

"With  respect  to  the  three  other  matters,  there  is  more  of  a  question.  It 
appears  that  on  the  12th  of  April,  on  receipt  of  a  statement  of  account,  Fran- 
cis Beidler,  the  representative  of  the  aK>elIant,  came  to  Davenport  to  in- 
vestigate the  situation.  The  outcome  of  that  Investigation  was  not  satisfac- 
tory. A  demand  was  made  for  a  reduction  of  the  indebtedness.  The  plain 
import  of  the  Interview  was  that  things  could  not  continue  as  they  had  been. 
Two  or  three  days  before  the  assignment  the  bank  with  which  Ott  had  been 
doing  business  for  a  scries  of  years,  and  which  had  been  discounting  his  drafts 
l»efore  acceptance,  and  which  was  at  such  time  carrying  about  $11,000  of  such 
drafts,  intimated  that  it  must  have  acceptances  before  discounting.  His  son, 
who  was  his  principal  salesman,  his  only  traveling  man,  returned  from  <Hie 
of  his  trips.  While  ordinarily  selling  from  $ia000  to  $20,000,  his  sales  on 
that  trip  liad  practically  amounted  to  nothing.  Strikes  in  the  Southwest  were 
significant  of  labor  troubles,  and  shadowed  the  business  outlook.  With  these 
.'iccumulating  facts,  evidently  Ott  began  to  think  that  the  end  of  his  business 
(rareer,  at  least  so  far  as  his  present  undertakings  were  concerned,  was  at 
Iiand.  On  the  day  before  the  assignment  he  gave  to  one  Mueller,  to  whom  he 
owed  about  $9,000,  drafts  on  his  customers  for  goods  sold  to  the  amount  of 
.'<1,239.46.  On  the  same  day  he  gave  to  McClelland  &  Co.,  to  apply  on  a  debt 
of  $900,  a  like  draft  to  the  amount  of  $660.80;  and  on  the  very  morning  of  the 
assignment  he  sent  a  letter  to  George  F.  White,  the  agent  of  the  railroad  com- 
pany, notifjring  him  that  he  might  hold  four  car  loads  of  glass,  then  In  the 
I)os8esslon  and  on  the  tracks  of  the  railroad  company,  as  security  for  a  bal- 
ance of  between  eight  and  nine  hundred  dollars  of  freight  due.  Now,  these 
transactions  were  but  shortly  prior  to  the  assignment  They  were  in  a  gen- 
eral sense  contemporaneous  with  It.  They  took  place  when  Ott  was  con- 
scious of  the  impending  danger  of  the  closing  out  of  his  business,  and  they 
operated  as  preferences  to  these  creditors.  They  were  so  nearly  related  In 
time  to  the  assignment,  and  made  under  such  circumstances,  that  if  in  an 
action  at  law  and  under  proper  instructions  the  question  had  been  submitted 
to  a  jury  whether  they  were  made  with  a  view  to  an  assignment,  and  to  evade 
the  statute,  and  the  verdict  had  been  in  the  affirmative.  It  would  be  difficult 
to  say  that  such  verdict  was  not  warranted  by  the  testimony." 

In  the  present  case  the  evidence  showed  that  Pendleton  was  insol- 
vent on  May  4,  1904,  and  that  he  must  have  known  it.  He  made  the 
transfer  to  Miller  &  Co.  substantially  at  the  same  time  he  made  the 
deed  of  assignment  Knowing  that  he  was  insolvent,  he  knew  that  the 
transfer  to  Miller  &  Co.  created  a  preference.  He  is  charged  with  a 
knowledge  of  the  law,  and  hence  knew  that  he  could  not  prefer  any 
creditor  in  his  deed  of  assignment.  He  was  being  pressed  by  his  cred- 
itors. Drafts  upon  him  were  being  protested  at  the  bank.  He  was 
short  of  funds,  and  could  not  raise  money.  He  told  Miller  &  Co.  so. 
He  must  be  presumed  to  have  intended  the  reasonably  to  be  expected 
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results  of  his  acts.  The  law  of  Kansas  does  not  prohibit  preferences, 
but  it  does  say  that  if  a  debtor  makes  a  deed  of  general  assignment 
for  the  benefit  of  his  creditors  he  must  treat  all  alike,  and  that  he  can- 
not evade  this  prohibition  of  the  statute  by  making  simultaneously 
with  the  deed  of  assignment  a  separate  transfer  which  creates  a  pref- 
erence. The  preference  would  be  void  if  contained  in  the  deed  of  as- 
signment, and  it  is  no  less  so  because  made  outside  of  it,  but  at  the 
same  time  and  as  a  part  of  the  same  transaction.  The  intent  of  Pen- 
dleton is  the  true  and  guiding  principle.  As  was  said  in  Lumber  Co. 
V.  Ott,  supra,  at  page  630  of  142  U.  S.,  page  321  of  12  Sup.  Ct.  (35 
L.  Ed.  1136): 

"With  what  intent  did  Ott  In  tWs  case  execute  the  various  Instruments 
prior  to  the  general  assignment?  Was  he  intending  a  general  assignment,  and 
seeking  to  evade  the  statute,  and  to  give  preferences  by  other  instruments? 
Or  was  he,  finding  himself  Involved  and  likely  to  be  closed  out  by  some  of  his 
creditors,  simply  preferring  some,  uncertain  as  to  what  disposition  he  should 
make  of  the  balance  of  his  property  after  they  had  been  secured?" 

The  knowledge,  or  want  of  knowledge,  of  the  purpose  and  intent 
of  Pendleton  at  the  time  of  the  transfer  by  Miller  &  Co.  is  immaterial 
under  the  laws  of  Kansas;  otherwise,  the  prohibition  of  the  statute 
would  be  rendered  useless. 

In  Bank  v.  Sands,  supra,  the  fact  that  certain  creditors  lived  in 
towns  distant  from  the  debtor  and  had  no  knowledge  of  the  execution 
of  certain  mortgages  seems  to  have  been  advanced  as  an  additional 
reason  for  holding  the  'mortgages  void.  We  think  the  facts  appearing 
in  the  record  entitled  the  trustee  to  go  to  the  jury,  and  had  the  jury 
found  in  his  favor  under  proper  instructions,  we  2ilso  think  such  find- 
ing would  have  been  sustained  by  the  evidence. 

For  the  error  in  directing  a  verdict  against  the  plaintiflf,  the  judg- 
ment is  reversed,  and  a  new  trial  ordered. 


SOUTHERN  RY.  CO.  v.  KINO  (two  cases). 

(Oircult  Court  of  Appeals,  Fifth  Circuit.     March  8,  190&) 

Nos.   1,634,  1,635. 

1.  Action— I-NJURY  to  Person  and  Property— Causes  of  Action. 

Where  a  wife  was  Injured  and  her  husband  was  killed  in  the  same 
railroad  crossing  accident,  the  fact  that  the  wife  did  not  join  her  cause 
of  action  for  the  death  of  her  husband  with  an  action  for  her  own  in- 
juries did  not  preclude  her  subsequent  maintenance  of  an  action  for  her 
husband's  wrongful  death,  under  the  rule  that,  where  injuries  to  the 
person  and  the  personal  property  of  the  injured  person  grow  out  of  a 
single  tort,  the  tort  to  the  person  and  the  property  constitutes  but  a  single 
cause  of  action,  the  husband  not  being  the  "personal  property  of  the  wife." 

2.  Saub— Suits  in  Different  Capacities. 

The  rule  against  splitting  a  cause  of  action  has  no  application  where 
the  injury  is  suffered  In  a  different  capacity,  or  by  different  persons,  as 
where  a  wife  sustains  injuries  to  her  person  In  the  same  railroad  accident 
In  which  her  husband  was  killed,  the  damages  recoverable  for  her  own 
injuries  being  her  separate  property,  while  tliose  recoverable  for  the  death 
of  her  husband  under  the  Gcx>rgla  law  constitute  a  trust  fund  for  the 
benefit  of  the  husband's  heira 
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8.  Railroads— Accidents  at  Crossings— Negligencb— Care  Required— 
"Would*  •—* 'Should"— rNSTRUCTioNs. 

An  instruction  that  the  care  required  of  a  person  approaching  a  rail- 
road crossiDg  is  such  as  an  ordinarily  prudent  person  ''would  exercise*' 
was  equivalent  to  such  ns  an  ordinarily  prudent  person  "should  exercise," 
the  words  "would"  and  "should*^  in  that  connection  being  synonymous, 
citing  Words  and  Phrases,  vol.  8,  p.  1527. 

4.  CoMiraRcit— Subjects  of  Regulation— Railroads— Operation  of  Trains- 
Crossings-  -Speed. 

Civ.  C'Ode  Ga.  18d5,  S  2222.  requiring  locomotive  engineers  to  simultan- 
eously check  and  keep  checking  the  speed  of  their  trains  so  as  to  stop  in 
time  should  any  person  or  thing  he  crossing  the  track  on  said  road  at  a 
public  road  crossing,  was  not  invalid  in  so  far  as  it  applied  to  trains  en- 
gaged in  interstate  commerce,  as  aA  invalid  regulation  thereof  hy  the 
state,  but  was  within  the  state's  police  power  to  provide  regulations  for 
public  safety. 

[£^.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  10,  Commerce,  I  79.1 

B.  OouBTS— Federal  Courts— Practicb—E viDENOB—ADMissiBiLmr—AppLiCA- 
BiLiTT  to  Pleadings. 

Under  the  laws  of  Georgia,  requiring  the  invalidity  of  a  statute  if  relied 
on  to  be  alleged  by  special  plea,  and  Rev.  St  S  914  {U.  S.  Comp.  St  1901, 
p.  684J,  requiring  the  pleadings  in  federal  courts  in  actions  at  law  to  con- 
form to  the  practice  of  the  state  court  an  Interstate  railroad  was  not  en- 
titled to  offer  evidence  to  show  that  Civ.  Code  Ga.  1895,  §  2222,  requiring 
the  checking  of  trains  on  approaching  public  crossings  in  time  to  avoid  in- 
juring any  person  or  thing  on  the  crossing,  was  invalid  as  an  unreasonable 
regulation  of  interstate  commerce,  where  such  objection  was  not  pleaded. 

[Ed.  Note. — Conformity  of  practice  In  federal  courts  in  common-law  ac- 
tions to  that  of  state  courts,  see  notes  to  0*Connell  v.  Reed,  5  O.  C.  A. 
594;  Nederland  Life  Ins.  Co.  v.  Hall,  27  C.  a  A.  392.] 

G.  Appeal  and  Error— Scope  of  Review— Invalidity  of  Statute. 

The  invalidity  of  a  statute  cannot  be  considered  on  a  writ  of  error 
unless  the  record  shows  that  the  question  was  distincUy  raised  in  the 
pleadings  in  the  trial  court. 

7.  RAHjEtOADs— Crossing  Aooident— Neoliobngs. 

If  a  person  about  to  go  on  a  railroad  crossing  sees,  hears,  or  otherwise 
knows  of  the  approach  of  the  train  in  time  to  avoid  injury,  the  railroad's 
failure  to  give  a  statutory  warning  of  the  approach  of  a  train  would  not 
constitute  actionable  negligence. 

[Hd.  Note. — I\)r  cases  In  point  see  Cent  Dig.  vol.  41,  Railroads,  t  lOW.] 

8.  Trial— Instructions— Prejudice. 

In  an  action  for  injury  and  death  at  a  railroad  crossing,  an  Instruction 
that  defendant's  failure  to  give  statutory  signals  of  the  train's  approach 
to  the  crossing  constituted  negligence  as  a  matter  of  law  was  rendered 
harmless  to  defendant  by  a  further  charge  that,  notwithstanding  defend- 
ant's negligence  in  falling  to  comply  with  the  statute,  there  could  be  no 
recovery  if  the  persons  injured  and  killed  by  the  exercise  of  ordinary  care 
could  have  avoided  the  conseciuences  of  defendant's  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  46,  Trial,  §9  703-718.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

Jno.  J.  Strickland,  for  plaintiif  in  error. 

Reuben  R.  Arnold  and  Harvey  Hill,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BURNS, 
District  Judge. 
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BURNS,  District  Judge.  These  suits  were  brought  in  the  superior 
court  of  Habersham  county,  state  of  Georgia,  against  the  Southern 
Railway  Company,  and  were  removed  by  the  latter  to  the  United 
States  Circuit  Court.  Mrs.  King  sought  recovery  for  the  death  of 
her  husband,  and  Inez,  a  minor,  sued  by  next  friend  for  personal  in- 
juries which  she  had  sustained.  The  grounds  of  negligence  set  out 
in  both  petitions  are  practically  the  same.  Mrs.  King  alleging  that, 
on  the  day  of  the  accident,  "your  petitioner,  her  daughter,  Inez,  about 
14  years  old,  and  her  husband,  A.  O.  King,  were  in  a  buggy  drawn 
by  a  mule,  traveling  on  a  public  road,  and  while  crossing  the  track 
of  said  railway  at  what  is  known  as  the  'Wade  Crossing*  the  vehicle 
was  struck  by  the  locomotive;  that  in  the  approach  to  said  crossing 
the  track  was  obscured  by  trees,  brush,  and  a  high  bank;  that  the 
approaching  train  was  not  discovered  until  they  were  upon  the  track ; 
that  the  speed  of  the  train  wais  fifty  miles  an  hour ;  that  the  death  of 
A.  O.  King  and  the  injuries  received  by  petitioners  were  due  to  the 
negligent  manner  in  which  the  train  was  operated,  the  high  rate  of 
speed,  and  failure  to  give  any  warning.'*  The  petitions  further  aver 
that  "the  defendant's  agents  failed  to  blow  the  whistle  at  the  blow 
post ;  and  failed  to  simultaneously  check  and  keep  checking  the  speed 
of  said  train  as  it  approached  said  crossing,  so  as  to  stop  in  time, 
should  any  person  or  thing  be  crossing  said  track." 

The  defendant,  the  railway  company,  filed  its  answer  denying  each 
and  every  paragraph  of  plaintiff's  petition,  and  thereafter,  with  leave 
of  court,  pleaded  by  amendment  that  at  the  time  of  the  accident  for 
many  years  prior  thereto,  and  now,  the  defendant  operates  and  con- 
trols a  line  of  railway  from  the  city  of  Washington,  D.  C,  through 
the  states  of  Virginia,  North  and  South  Carolina,  into  and  through 
Georgia;  that  said  railway  forms  a  continuous  line  under  the  act  of 
Congress,  for  the  purpose  of  facilitating  commerce  among  the  several 
states,  and  the  postal  and  military  communications  of  the  United 
States,  and  to  that  end  for  the  purpose  of  carrying  passengers,  freight, 
mails,  troops,  and  supplies  from  one  state  into  another;  that  said 
train  was  a  through  train  made  up  in  the  city  of  Washington,  carry- 
ing mail,  express,  and  passengers  from  one  state  into  another,  and 
doing  an  interstate  business,  under  the  authority  and  control  of  the 
Congress  of  the  United  States;  that  the  statute -of  Georgia  providing 
that  "there  must  be  fixed  on  the  line  of  said  road,  at  the  distance  of 
400  yards  from  the  center  of  each  of  said  crossings  and  on  each  side 
thereof,  a  post,  and  the  engineer  shall  be  required,  whenever  he  shall 
arrive  at  either  of  said  posts  to  blow  the  whistle  of  the  locomotive  un- 
til it  arrives  at  the  public  crossing,  and  to  simultaneously  check  and 
keep  checking  the  speed  thereof,  so  as  to.  stop  in  time  should  any  per- 
son or  thing  be  crossing  said  track  on  said  road,"  is  inoperative  as  to 
defendant's  trains,  for  that  it  is  in  violation  of  section  8,  art.  1,  of  the 
Constitution  of  the  United  States,  which  gives  to  Congress  the  right 
to  "regulate  commerce  with  foreign  nations  and  among  the  several 
states" ;  that  said  statute  is  not  a  reasonable  regulation  of  the  police 
power,  but  a  direct  burden  upon  and  impediment  to  interstate  traffic, 
and  impairs  the  usefulness  of  defendant  for  the  conduct  of  such  busi- 
ness ;   that  it  is  impossible  to  observe  said  statute  and  carry  the  mails 
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under  the  contract  which  defendant  has  with  the  gpvernment,  and  the 
observance  of  said  statute  renders  it  impossible  to  do  an  interstate 
business. 

Mrs.  King,  about  the  same  time,  filed  suit  in  Habersham  county 
seeking  compensation  for  the  injuries  to  her  person,  and,  the  amount 
claimed  as  damages  not  being  within  the  jurisdiction  of  the  said  fed- 
eral court,  trial  was  had  iri  the  superior  court  of  said  county,  result- 
ing in  a  verdict  for  $1,000.  On  appeal,  the  judgment  was  affirmed 
by  the  Supreme  Court  of  the  state  of  Georgia.  See  King  v.  Ry. 
Co.,  126  Ga.  794,  55  S.  E.  page  965,  8  L.  R.  A.  (N.  S.)  544.  Upon 
motion  and  agreement  of  counsel,  an  order  was  entered  consolidating 
the  two  causes  of  the  mother  and  daughter,  resulting  in  verdicts  for 
the  plaintiffs  below,  from  which,  and  the  judgments  thereon,  assign- 
ments of  error  are  presented  for  review. 

The  records  are  identical  in  both  cases  with  the  exception  that  the 
railway  company  filed  in  the  trial  court  a  plea  in  bar  against  the  peti- 
tion of  Mrs.  King  upon  the  ground  that  plaintiff  having  recovered  in 
the  state  court  for  damages  to  her  person  is  now  estopped  from  main- 
taining the  present  action  for  the  death  of  her  husband.  The  conten- 
tion is  made  that  the  injuries  to  the  person  of  the  wife,  and  the  loss 
occasioned  by  the  death  of  the  husband,  constitute  a  single  cause  of 
action,  and  that  separate  actions  will  not  lie.  This  contention  ap- 
pears to  be  seriously  made,  but  in  the  practice  and  procedure  of  the 
several  states  it  would  appear  to  be  a  legal  novelty  without  law  or 
precedent.  If  it  be  conceded  that  the  deceased  husband  was  the  "per- 
sonal property"  of  the  plaintiff  herein,  then  the  contention  would  be 
supported  by  the  decisions  of  every  state  court  but  one.  Where  in- 
juries to  the  person  and  the  physical  property  of  the  injured  party 
grow  out  of  a  single  tort,  then,  and  in  that  event,  the  tort  to  the  per- 
son and  the  property  constitutes  a  single  cause  of  action,,  and,  as  pre- 
viously suggested,  the  same  should  be  presented  in  a  single  suit.  This 
is  the  English  view,  and  the  holding  is  the  same  in  all  of  the  American 
courts  with  one  exception.  The  declaration  that  the  husband  is  the 
"personal  property"  of  the  wife  has  not,  as  yet,  received  the  sanction 
of  court  or  text-writer.  The  rule  as  to  a  single  cause  of  action  has 
no  application  where  the  injury  is  suffered  in  a  different  capacity,  or 
by  different  persons.  In  such  cases  there  is,  of  necessity,  two  causes  of 
action,  and,  when  embraced  in  a  single  suit,  a  plea  of  misjoinder  would 
be  applicable.  Damages  recovered  by  the  surviving  wife  for  injuries 
to  her  person  become  her  separate  property,  whereas  in  many  states, 
and  especially  in  Georgia,  the  recovery  for  the  death  of  the  husband 
becomes  a  trust  fund  for  the  benefit  of  the  heirs  of  the  deceased.  It 
follows  that  the  error  complained  of,  by  reason  of  the  court  overruling 
said  plea,  is  without  merit.  Any  other  disposition  would  have  been 
error. 

The  following  instruction  is  assigned  as  error: 

**1  further  charge  you  that  the  care  to  be  exercised  by  the  said  A.  O.  King 
in  approaching  the  crossing  and  railroad  track  Is  that  care  which  an  ordi- 
narily prudent  person  would  exercise  for  hla  own  safety.  What  would,  or 
would  not,  amount  to  negligence  In  the  manner  In  which  a  person  entered 
cipon  a  railroad  track  would  depend,  to  a*  large  extent,  upon  the  peculiar  loca- 
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tion  of  the  place  at  which  he  went  upon  the  track.  An  ordinarily  prudent 
person  in  the  possession  of  all  his  faculties  would  not  attempt  to  cross  a  rail- 
road track  at  any  place  without  using  at  least  his  sense  of  sight,  if  not  that 
of  bearing,  to  determine  whether,  at  the  time  and  place  he  was  about  to  cross 
the  same,  there  were  present  any  of  those  dangers  which  a  person  of  ordi- 
nary intelligence  would  reasonably  apprehend.** 

This  charge  was  given  at  the  request  of  the  defendant,  with  this  ex- 
ception, that  the  judge  substituted  tlie  word  "should"  for  "would" 
where  it  occurs  in  the  last  paragraph  of  the  charge,  and  plaintiff  in  er- 
ror contends  that  it  changed  the  whole  force  of  the  charge.  This  as- 
signment cannot  be  sustained.  Instructing  the  jury  that  the  care  re- 
quired is  such  that  an  ordinarily  prudent  person  "would  exercise"  is 
equivalent  to  saying  "should  exercise";  the  words  "would"  and 
"should"  import  the  same  meaning,  and  the  best  authorities  use  them- 
interchangeably.  Blythe  v.  Birmingham  Water  Works,  11  Exch.  781 ; 
Words  &  Phrases,  vol.  8,  p.  1527. 

The  action  of  the  trial  court  in  sustaining  a  demurrer  to  so  much 
of  defendant's  answer,  setting  up.  by  amendment,  the  statute  of 
Georgia  governing  trains  in  approaching  a  public  road  crossing,  known 
as  "the  blow  post  and  checking  act,"  is  assigned  as  error,  and  par- 
ticularly the  ruling  as  to  the  second  clause  thereof,  which  requires  the 
engineer  "to  simultaneously  check  and  keep  checking  the  speed  there- 
of, so  as  to  stop  in  time  should  any  person  or  thing  be  crossing  said 
track  on  said  road."  This  legislative  act  appears  in  the  statement,  and 
is  known  as  section  2222  of  the  Civil  Code  of  1895,  and  was  formerly 
section  708,  Civ.  Code  1882.  The  brief  and  argument  of  the  plaintiff  in 
error  largely  rests  the  disposition  to  be  made  here  upon  this  assignment. 
An  examination  of  the  act  complained  against,  and  its  construction 
by  the  courts  of  Georgia,  will  relieve  it  from  the  suggestion  that  it 
was  enacted,  for  the  purpose  of  regulating  interstate  commerce.  This 
statute  was  passed  January  22,  1852  (Acts  1851-52,  p.  108),  and  be- 
came effective  on  the  1st  of  February  thereafter.  The  original  act 
provided  that  blow  posts  should  be  erected  at  a  distance  of  200  yards 
from  each  public  road  crossing,  and  a  sign  at  the  crossing  in  large 
letters  with  the  warning :  "When  You  Hear  the  Whistle  Blow,  Look 
Out  for  the  Engine."  As  amended,  the  distance  of  the  blow  post  is 
400  yards,  and  the  warning  sign  has  been  eliminated.  This  enact- 
ment resulted  from  an  accident  to  Mrs.  Winn,  her  children  and  driver, 
which  occurred  at  a  public  road  crossing  on  the  line  of  the  Macon 
&  Western  Railway  on  December  14,  1851,  resulting  in  the  death  of 
two  of  the  children  and  the  driver,  and  serious  injuries  to  Mrs.  Winn 
and  one  child,  the  limbs  of  the  former  being  broken  and  the  skull  of 
the  latter  fractured.  The  catastrophe  was  of  such  a  serious  nature, 
that  the  General  Assembly,  then  in  session,  promptly  passed  the  act 
above  referr,ed  to.  This  accident  was  the  foundation  of  the  cases  of 
Macon  &  W.  R.  Co.  v.  Davis,  18  Ga.  679 ;  Macon  &  W.  R.  Co.  v.  Winn, 
19  Ga.  440 ;  Macon  &  W.  R.  Co.  v.  Winn,  26  Ga.  2  jO. 

It  being  conceded,  or  rather  found  as  a  fact  by  this  court,  that  the 
legislative  intent  was  to  protect  travelers  and  others  in  the  use  of  the 
public  highways  of  Georgia,  and  not  to  regulate  interstate  traffic,  it  is 
still  permissible,  and  ordinarily  a*  matter  of  duty,  to  inquire  what  effect 
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the  statute  has  upon  trains  engaged  in  interstate  commerce,  for  the  rea- 
son that  the  intent  may  be  waived,  or  dismissed,  and  still  the  courts 
are  not  relieved  from  the  necessity  of  ascertaining  the  practical  effect 
of  a  particular  act,  for  if  it  be  conceded  that  the  Legislature  of  a  state 
is  inhibited  from  passing  any  law  which  has  the  effect  of  regulating 
that  which  was  directly  committed  to  the  nation  in  the  adoption  of  the 
Constitution,  it  follows  that  duty  would  not  be  performed,  short  of  the 
declaration,  that  such  legislation  is  beyond  the  scope  and  power  of  the 
state.  The  authorities  supporting  this  proposition  may  be  found  in  Gib- 
bons V.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23,  decided  as  early  as  1824,  the 
opinion  being  by  Chief  Justice  Marshall,  and  in-  all  subsequent  cases 
where  the  question  was  at  issue,  and  particularly  the  case  of  Henning- 
ton  V.  Georgia,  163  U.  S.  299,  16  Sup.  Ct.  1086,  41  L.  Ed.  166,  where 
the  earlier  decisions  are  reviewed.  If  the  act  under  discussion  is  but 
the  reasonable  exercise  of  the  police  power  of  the  state,  though  it  may 
effect  and  tend  in  a  measure  to  regulate  interstate  commerce,  it  would 
not  be  obnoxious,  nor  a  subject  for  inquiry  by  this  court,  until  such 
time  as  the  Congress  may  enact  legislation  covering  this  particular 
question.  It  appears  to  have  been  passed  for  the  sole  purpose  of  pro- 
tecting those  who  may  use  public  highways,  and  presumably  has  its 
classification  under  the  police  power  relating  to  the  public  safety.  It 
may  be  contended,  however,  that  the  safety  of  the  public  is  so  remotely 
involved  that  the  effect  of  the  enactment  is  unreasonable  and  places  an 
undue  burden  upon  the  carrier.  While  this  act  in  regard  to  its  effect 
upon  interstate  commerce  has  never  been  presented  to  the  Supreme 
Court  of  Georgia,  as  appears  from  an  examination  of  the  Reports  of 
that  state  from  volumes  18  to  128,  the  statute  has  frequently  been  con- 
strued in  regard  to  local  actions  and  uniformly  upheld,  though  the  Su- 
preme Court  of  that  state  has  seen  proper  to  subject  it  to  criticism. 

In  affirming  the  judgment  in  Central  of  Georgia  Railway  Company 
v.  Hall,  109  Ga.  367,  34  S.  E.  605,  the  Supreme  Court  makes  the  fol- 
lowing observations  concerning  section  2222  of  the  Georgia  Code : 

"We  agree  with  the  learned  counsel  that  this  law  which  requires  trains  to 
check,  and  keep  checking,  when  approaching  crossings  Is  a  hard  one^  and  thn  r 
it  Is  Impossible  for  the  railroads  of  the  country  to  transact  the  business  of  the 
country  and  obey  it.  It  was  passed  about  50  years  ago,  before  the  people 
appreciated  the  necessity  of  rapid  transit  In  travel  and  In  freight.  If  the  law- 
was  duly  obeyed  by  the  locomotive  engineers,  I  am  Informed  that  it  would 
take  12  hours  or  more  to  run  a  passenger  train  from  Atlanta  to  Macon,  a  dis- 
tance of  about  100  miles ;  still,  it  Is  the  law  of  the  land,  and  the  courts  must 
enforce  It,  however  hard  it  may  work  upon  the  business  Interests  of  the  coun- 
try, if  it  should  be  observed,  or  upon  the  railroads  when  they  violate  it. 
Where  the  servants  of  the  railroad  company  fail  to  observe  It.  and  any  per- 
son or  property  is  injured  upon  the  crossing,  the  company  can  make  no  de- 
fense, except  that  the  injury  was  done  by  the  consent  of  the  person  Injured,  or 
that  he  could  have  avoided  the  Injury  by  the  observance  of  ordinary  care,  or 
that  his  negligence  contributed  to  it  In  the  way  of  mitigation  of  damages." 

In  Bowen  v.  Gainesville,  etc.,  Ry.  Co.,  95  Ga.  688,  22  S.  E.  695 
(March  25,  1895),  the  Supreme  Court,  referring  to  the  requirement  to 
check,  says : 

"That  requirement  has  frequently  been  constnied  to  mean  must  have  his 
train  under  such  control,  that  he  can  bring  it  to  a  complete  stop,  if  necessary, 
to  prevent  a  collision  upon  the  track  itself,  and,  should  it  be  strictly  obeyed, 
ICO  F.— 22 
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.1  collision  of  any  sort  wonid  be  rendered  Impossible,  and  tbere  would  be  no 
necessity  whatever  for  any  warning  of  the  approach  of  tlie  train  by  the  blow- 
ing of  the  whistle." 

The  question  of  the  validity  of  state  statutes  and  orders  of  State 
Railroad  Commissions  directing  the  stoppage  of  through  interstate 
trains  have  frequently,  within  late  years,  been  before  the  Supreme 
Court  of  the  United  States.  One  of  the  recent  cases  is  that  of  Missis- 
sippi Railroad  Commission  v.  Illinois  Central,  203  U.  S.  335,  27  Sup. 
Ct.  90,  51  L.  Ed.  209,  and  Atlantic  Coast  Line  Railroad  v.  North  Caro- 
lina Commission,  206  U.  S.  1,  27  Sup:  Ct.  585,  51  L.  Ed.  933.  The 
last  declaration  by  the  Supreme  Court  is  found  in  the  opinion  rendered 
December  9,  T907,  in  Atlantic  Coast  Line  Railroad  v.  Wharton,  207 
U.  S.  328,  28  Sup.  Ct.  121,  52  L.  Ed.  328,  in  which  Mr.  Justice  Peck- 
ham  speaking  for  that  tribunal  uses  the  following  language : 

"That  any  exercise  of  state  authority  In  whatever  form  manifested,  which 
directly  regulates  interstate  commerce,  is  repugnant  to  the  commerce  clause 
of  the  Constitution  Is  obvious.  It  hence  arises  that  any  command  of  a  state, 
whether  made  directly  or  through  the  instrumentality  of  a  railroad  commis^ 
slon.  which  orders,  or  the  necessary  effect  of  which  is  to  order,  the  stopping 
of  an  interstate  train  at  a  named  station  or  stations,  if  it  directly  regulates 
Interstate  commerce,  Is  void." 

In  Gladson  v.  Minnesota,  166  U.  S.  430,  17  Sup.  Ct.  628,  41  L.  Ed. 
1064,  it  was  said: 

"The  principles  of  law  which  govern  this  case  are  familiar,  and  have  been 
often  affirmed  by  this  court.  A  railroad  corporation  created  by  a  state  is  for 
all  purposes  of  local  government  a  domestic  corporation,  and  Its  railroad  with- 
in the  state  is  a  matter  of  domestic  concern.  Even  when  its  road  connects,  as 
most  railroads  do,  with  railroads  in  other  states,  the  state  which  created  the 
corporation  may  make  all  needful  regulations  of  a  police  character  for  the 
government  of  the  company  while  operating  its  road  in  that  Jurisdiction.  It 
may  prescribe  the  location  and  the  plan  of  construction  of  the  road,  the  rate 
of  speed  at  which  the  trains  shall  run,  and  the  places  at  which  they  shall  stop, 
and  may  make  any  other  reasonable  regulations  for  their  management,  in  or- 
der to  secure  the  objects  of  the  incorporation,  and  the  safety,  good  order, 
convenience,  and  comfort  of  the  passengers  and  of  the  public.  All  such  regu- 
lations are  strictly  within  the  police  power  of  the  state.  They  are  not  In 
themselves  regulations  of  Interstate  commerce;  and  it  is  only  when  they 
operate  as  such  In  the  circumstances  of  their  application,  and  conflict  with 
the  express  or  presumed  will  of  Congress  exerted  upon  the  same  subject,  that 
they  can  be  required  to  give  way  to  the  paramount  authority  of  the  Constitu- 
tion of  the  United  States.  Stone  v.  Farmers*  Loan  &  Trust  Co.,  116  U.  S.  307, 
333,  334,  6  Sup.  Ct.  334,  29  U  Ed.  636;  Smith  v.  Alabama,  124  U.  S.  465,  481. 
482,  8  Sup.  Ct.  564,  31  L.  Ed.  508 ;  Hennington  v.  Georgia,  laS  U.  S.  299,  308, 
317,  16  Sup.  Ct  1086,  41  L.  Ed.  166 ;  New  York,  New  Haven  &  Hartford  Rail- 
road V.  New  York,  165  U.  S.  628,  632,  17  Sup.  Ct  418,  41  L.  Ed.  853." 

The  majority  of  the  court  are  of  opinion  that  Gladson  v.  Minnesota, 
supra,  and  authorities  therein  cited,  sustain  the  constitutionality  of  the 
statute,  that  the  same  is  a  valid  exercise  of  the  police  power  of  the 
state,  and  therefore  the  trial  court  did  not  err  in  sustaining  the  de- 
murrer to  the  amended  answer.  The  writer  entertains  the  view  that 
the  statute  is  valid  in  so  far  as  domestic  corporations  are  concerned ; 
but  unreasonable  and  void  as  to  trains  engaged  in  interstate  commerce. 
The  business  of  the  country  must  go  on,  and  in  the  language  of  the 
v^upreme  Court  of  Georgia,  in  Central  Railway  v.  Hall,  supra,  "it  is 
impossible  for  the  railroads  to  transact  the  business  of  the  country  and 
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obey  it."  Any  exercise  of  state  authority  in  whatever  form  manifest- 
ed, which  directly  regulates,  or  the  necessary  effect  of  which  is  to 
regulate,  interstate  commerce  is  void.  Atlantic,  etc.,  Ry.  v.  North 
Carolina,  supra. 

Plaintiff  in  error  excepted  to  the  ruling  of  the  court  in  excluding  the 
testimony  of  Ben  Dewberry,  in  charge  of  the  engine  at  the  time  of  the 
collision,  in  that  said  witness  being  called  to  testify  in  behalf  of  the 
defendant  below,  in  response  to  a  question  from  counsel,  answered, 
"There  are  between  90  and  100  crossings  on  the  Southern  Railway 
between  the  South  Carolina  line  and  Atlanta."  The  question  was  ob- 
jected to  because  incompetent,  immaterial,  and  inadmissible  with  the 
observation  by  counsel,  "I  think  the  entire  case  should  be  confined  to 
this  crossing."    Counsel  for  defendant  stated : 

"I  expect  to  prove  that  between  the  South  Carolina  line  and  Atlanta  there 
are  practically  100  road  crossings,  or  between  85  and  100  public  road  cross- 
ings :  that  the  distance  is  101  miles ;  that  the  crossings  In  some  localities  are 
very  close  together,  and  within  a  few  hundred  yards  of  each  other,  and  at 
others  further  apart ;  the  average  making  about  a  crossing  to  the  mile  almost. ' 
We  expect  to  show  further  that  to  observe  the  statute,  and  check  and  keep 
checking,  so  as  to  have  the  train  under  control,  and  to  stop,  should  any  per- 
son or  thing  be  on  the  crossing,  would  consume  from  5  to  10  minutes  at  each 
crossing,  depending  upon  the  weight  and  length  of  train  and  grade.  We  wish 
to  show  that  this  train  was  made  up  and  known  as  No.  39  vestibule  train, 
which  runs  from  the  city  of  Washington  through  the  states  of  Virginia,  North 
and  South  Carolina,  and  Georgia ;  that  it  was  carrying  passengers  from  one 
state  to  another,  and  also  carried  an  express  car  with  freight  We  expect  to 
show  that  obedience  to  that  crossing  act  would  hinder  and  practically  prevent 
Interstate  business  being  done  by  the  defendant." 

The  objection  was  sustained,  testimony  excluded,  and  exception  not- 
ed. We  are  of  the  opinion  that  there  was  no  error  in  the  action  of  the 
court  in  sustaining  the  objection,  as  the  testimony  was  not  properly 
admissible  in  the  absence  of  pleading  to  support  it  This  view  seems 
to  have  obtained  with  counsel  for  defendant  below,  as  evidenced  by 
the  amendment  filed  and  heretofore  discussed.  Pjeadings  of  the  parties 
are  the  allegations  made  by  the  parties  to  a  civil,  or  criminal  case,  for 
the  purpose  of  definitely  fixing  and  presenting  the  issues  to  be  tried 
and  determined  between  them;  and  the  facts  from  which  the  law 
draws  the  conclusion  of  nonliability  must  be  pleaded  in  the  answer, 
where  they  are  not  stated  in  the  petition.  Under  section  914  of  the  Re- 
vised Statutes  of  the  United  States  [U.  S.  Comp.  St  1901,  p.  684],  it 
is  provided  that  the  practice,  pleadings,  forms,  and  modes  of  proceed- 
ing in  civil  causes,  other  than  equity  and  admiralty,  in  the  Circuit  and 
District  Courts  shall  conform,  as  near  as  may  be,  to  the  practice,  plead- 
ings, forms,  and  modes  of  proceeding  existing  in  like  causes  in  the 
courts  of  record  of  the  state  in  which  such  Circuit  and  District  Courts 
are  held.  The  only  object,  and  the  avowed  purpose  of  tendering  this 
testimony,  was  to  show  the  invalidity  of  the  statute  in  so  far  as  it  re- 
lated to  trains  engaged  in  interstate  traffic,  and  this,  without  special 
plea,  would  not  Le  permissible  under  the  practice  and  pleadings  ob- 
taining in  Georgia.  See  Parham  &  Co.  v.  Potts-Thompson  Liquor  Co., 
127  Ga.  303,  56  S.  E.  460,  and  cases  there  cited.  The  validity,  or  in- 
validity of  a  statute,  cannot  be  considered  upon  appeal,  unless  the  rec- 
ord shows  that  the  question  was  distinctly  raised  in  the  pleadings  in 
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the  court  below.  Savannah,  etc.,  Ry.  Co.  v.  Hardin,  110  Ga.  433,  36 
S.  E.  681. 

A  subsequent  assignment  complains  of  the  refusal  to  direct  a  verdict 
for  the  defendant.  The  evidence  was  sharply  in  conflict,  and  the 
charge  requested  would  have  invaded  the  province  of  the  jury. 

The  last  assignment  seeks  to  review  the  following  paragraph  of  the 
general  charge  to  the  jury: 

"Under  the  statntes  of  Georgia,  gentlemen,  which  have  been  referred  to,  it 
is  the  duty  of  engineers  of  trains  in  Georgia  when  approaching  a  crossing,  to 
blow  the  whistle,  as  stated  to  you  by  counsel,  and  to  chech:,  and  keep  chocking 
their  trains  as  they  approach  the  crossing,  so  as  to  be  able  to  stop  them  If  any 
person  or  thing  should  be  upon  the  crossing.  That  is  the  statute  of  this  state,, 
and  it  is  entirely  clear  that  they  were  not  doing  that  in  this  case;  so  there  is 
no  question  that  the  railway  company,  through  Its  servants  and  agents,  was 
guilty  of  negligence.  I  therefore  instruct  you  as  a  matter  of  law  that  the 
defendant  through  its  servants,  agents,  and  employes  was  guilty  of  negligence." 

This  point  is  reserved,  but  the  brief  contains  neither  authority  nor 
.argument  in  support  of  the  proposition.  The  failure  to  comply  with 
a  state  statute  is  held  to  be  negligence  per  se  in  Georgia  and  many  oth- 
er jurisdictions.  The  engineer  testified  that  he  sounded  the  whistle  at 
the  blow  post  400  yards  from  the  crossing,  but  did  not  continue  to 
blow  until  the  crossing  was  reached,  and  made  *'no  effort  to  comply 
with  the  statute  in  any  other  particular,"  and  only  attempted  to  check 
his  train  when  he  realized  the  danger  of  collision.  The  object  of  blow- 
ing the  whistle  is  to  give  timely  warning  of  the  approach  of  the  train. 
It  follows  that,  if  a  person  about  to  go  upon  the  crossing,  sees,  hears, 
or  otherwise  knows  of  the  approach  of  the  train  in  time  to  avoid  injury, 
the  object  of  the  statute  has  been  accomplished,  and  in  that  event  fail- 
ure to  give  the  statutory  warning  would  not  be  negligence.  This 
view  occurred  to  the  trial  court,  and  the  record  discloses  that  upon 
this  point  the  jury  was  charged : 

"If  by  the  exercise  of  ordinary  care  and  prudence  the  deceased  could  have 
ascertained  by  the  use  of  his  sense  of  hearing,  and  of  sight,  that  the  train 
was  approaching,  and  thereby  avoided  the  accident*  hia  widow  cannot  recover 
in  this  action." 

And,  further: 

"If  you  believe  that  King  drove  on  the  crosi^Ing  without  having  stopped  and 
listened,  and  if  he  had  listened  he  would  have  heard  the  approach  of  the  train 
in  time  to  have  avoided  the  injury,  then  I  charge  you  that  his  widow  cannot 
recover." 

If  the  charge  is  error,  which  we  do  not  concede,  it  is  rendered  harm- 
less by  the  further  charge,  to  wit : 

"Notwithstanding  the  negligence  of  the  defendant  (in  failing  to  comply  with 
the  statute),  if  the  deceased,  by  the  exercise  of  ordinary  care,  could  have 
avoided  the  consequences  of  defendant's  negligence  his  widow  cannot  recover." 

The  same  rule  was  applied  to  the  daughter,  with  the  exception  that 
the  negligence  of  the  father,  if  any,  could  not  be  attributed  to  her. 

Upon  the  whole  case,  as  made  by  the  pleadings  and  testimony,  the 
law  was  clearly  presented,  the  assignments  disclose  no  error,  and  the 
judgments  should  be  in  all  things  affirmed 
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ELDER  DEMPSTER  &  CO.  v.  MENGB. 

{OircQlt  Court  of  Appeals,  Fifth  CiTcuit.    March  10,  190&    On  Rehearing, 

April  8,  190&) 

No.  1,731. 

1.  lllASTKB  A.WD   SEBVANT—IN JI7BIS8  TO   SEBVANT— CORTBIBUTOBT   NCOLIGENOB. 

Where,  in  an  action  for  Injuries  to  a  watchman  by  an  explosion  on  a 
gasoline  launch  on  which  be  was  employed,  be  claimed  that  the  explosion 
was  caused  by  defendant's  negligence  in  allowing  gasoline  to  leak  from 
machinery,  etc.,  while  defendant  pleaded  that  plaintiff  was  negligent  in 
pouring  oil  from  one  lantern  into  another  Just  prior  to  the  explosion, 
and  that  this  was  the  cause  thereof,  and  there  was  evidence  that  two 
lanterns  were  afterwards  found  where  the  explosion  occurred,  the  court 
erred  in  refusing  to  submit  the  question  of  contributory  negligence  to 
the  Jury  and  in  charging  that  the  answer  did  not  raise  the  defense  of 
contributory  negligence,  but  pleaded  that  plaintiff's  negligence  was  the 
.  exduslTO  cause  of  the  injury,  and  that,  if  the  accident  happened  as  plain- 
tiff alleged,  it  could  not  have  been  in  the  way  that  defendant  claimed 
it  did,  and  vice  versa. 

2.  TBiAii—Wi^TNEssES— Credibility— Impeachment. 

An  instruction  that  the  fact  that  plaintiff  had  not  been  impeached  rais- 
ed a  presumption  in  favor  of  his  account  of  the  transaction  was  error ; 
defendant  being  entitled  to  rely  on  the  Inherent  improbability  of  plain- 
tlflTs  story  as  inconsistent  either  with  itself,  or  with  the  conceded  facts 
in  the  case  or  matters  of  common  knowledge. 

3.  Same—I  NTEBEST. 

PlaintllTs  interest  in  the  case  is  always  a  matter  >to  be  considered  in 
connection  with  the  weight  to  be  given  to  his  testimony. 
McCormick,  Circuit  Judge,  dissenting. 

# 
In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Henry  P.  Dart  and  B.  W.  Keman,  for  plaintiff  in  error. 
Frank  E.  Rainold  and  Arniand  Romain,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

NEWMAN,  District  Judge.  Charles  Menge  brought  suit  against 
Elder  Dempster  &  Co.  for  damages  for  injuries  which  he  sustained  by 
reason  of  an  explosion  which  occurred  on  a  gasoline  or  naptha  launch 
on  which  he  was  acting  as  watchman  at  the  time  of  the  explosion. 
The  plaintiflf  claimed  that  the  explosion  was  due  to  the  ignition  of  the 
gas  or  vapor  generated  by  the  gasoline  or  oil  stored  in  die  tanks  and 
pipes  of  the  launch,  and  that  the  gas,  vapor,  and  oil  escaped  from  the 
tank  and  accumulated  in  the  cabin  of  the  vessel  during  the  night  be-* 
cause  the  stopcocks,  valves,  and  apertures  of  the  tank  had  not  been 
closed  properly  by  the  master  of  the  vessel,  but  were  negligently  left 
open  or  partly  open.  The  ground  of  liability  is  that  Menge  was  put 
by  Elder  Dempster  &  Co.,  by  whom  he  was  employed,  to  work  in  an 
unsafe  place ;  that  Elder  Dempster  &  Co.  knew  or  should  have  known 
all  about  the  unsafe  condition  of  the  launch;  and  that  Menge  knew 
nothing  about  it. .  There  was  a  general  denial  by  the  defendants  of 
negligence,  a  plea  of  contributory  negligence,  and  a  further  plea  that 
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the  plaintiff  was  guilty  of  independent  negligence  on  his  part  which 
caused  the  accident. 

It  appears  that  it  was  the  habit  of  the  plaintiff  to  report  to  one 
Wilt,  who  was  the  foreman  or  roundsman  of  watchmen  employed  by 
Elder  Dempster  &  Co.,  and  on  the  evening  of  September  8,  1901, 
Menge  reported  for  duty  to  Wilt,  who  told  Menge  to  go  up  to  the 
launch  Edco,  tied  up  at  Walnut  street  and  the  river,  and  Menge  went 
there  and  found  one  Vogt  in  charge,  whom  he  relieved.  Vogt  said  the 
vessel  was  leaking,  and  Menge  would  have  to  keep  her  bailed  out. 
He  ^told  Menge  where  to  find  a  lantern,  and  showed  him  a  bucket  and 
a  couple  of  cans  to  use  in  bailing.  Menge  went  in  and  out  of  the 
cabin  a  number  of  times  during  the  night  while  engaged  in  bailing. 
The  explosion  occurred  about  5  o'clock  in  the  morning.  At  the  time 
of  the  explosion  Menge  was  engaged  in  bailing  the  launch.  It  appears 
from  Menge's  testimony  that,  when  he  first  went  into  the  boat,  there 
was  considerable  odor;  that  he  smelled  something  like  oil;  that  he 
knew  the  vessel  was  a  gasoline  launch  before  he  went  on  her;  and 
that  he  knew  that  gasoline  was  explosive.  There  was  evidence  tending 
to  show  that  both  Vogt,  whom  Menge  relieved  when  he  took  charge  of 
the  launch,  and  Menge,  were  employes  of  Elder  Dempster  &  Co. 
Menge  had  been  employed  by  the  defendants  as  watchman  for  a  period 
of  about  three  months  before  the  accident.  He  was  employed  on 
nights  when  his  services  were  needed,  but  not  regularly.  He  was  in 
their  employ  comijiencing  on  the  afternoon  of  September  8th  and  until 
the  next  morning  when  the  accident  occurred.  He  was  paid  a  fixed 
sum  for  each  night,  and  not  by  the  week  or  month.  Elder  Dempster 
&  Co.  are  large  shipowners  and  agents,  engaged  in  navigation  and 
transporting  freight  to  and  from  the  city  of  New  Orleans  and  to  and 
from  foreign  ports,  and  received  and  delivered  at  the  wharves  of 
New  Orleans  large  quantities  of  freight.  The  Edco,  the  launch  on 
which  this  accident  occurred,  was  owned  by  Mr,  Warriner,  one  of 
Elder  Dempster  &  Co.'s  representatives  in  New  Orleans,  and  was 
used  by  their  employes  engaged  in  handling  their  ships  and  cargoes 
in  and  around  the  city  of  New  Orleans.  There  was  considerable  evi- 
dence, but  the  foregoing  sufficiently  states  the  case  for  the  purpose 
of  noticing  the  questions  we  consider  important  in  determining  it. 
We  notice  only  two  of  the  questions  raised  by  the  exceptions  and  as- 
signments of  error,  and  which  were  stressed  in  argument,  as  they  will 
be  controlling  in  the  disposition  of  the  case. 

The  first  is  that  the  court  erred  in  failing  to  charge  the  jury  on  the 
question  of  contributory  negligence.  The  defendants'  theory  of  the 
accident  was  that  it  occurred  while  Menge  was  trying  to  pour  oil  from 
one  lantern  into  another.  This  was  the  independent  negligence  set  up 
by  the  defendants  against  Menge,  and  this,  it  was  said,  was  the  cause 
of  the  explosion.  The  court  in  the  charge  presented  to  the  jury  the 
two  theories — the  one,  the  plaintiff's  theory,  that  the  explosion  oc- 
curred by  reason  of  the  oil  being  negligently  allowed  to  leak  on  ac- 
count of  the  condition  of  the  machinery,  valves,  etc.,  and  the  other,  the 
defendants'  theory,  that  the  plaintiff  was  engaged  in  pouring  oil  ftom 
one  lantern  to  another  at  the  time,  and  that,  while  they  had  the  posi- 


Digitized  by 


Google 


ELDER  DEMPSTER  A  CO.  V.  MENGE.  343 

tive  testimony  of  the  plaintiff  that  it  did  not  occur  as  the  defendants 
contended,  still  they  had  the  circumstances  which  were  offered  tend- 
ing to  show  that  there  were  two  lanterns  found  where  the  explosion 
occurred.  The  contention  here  is  that  the  defendants  in  the  Circuit 
Court  were  entitled  to  have  an  instruction  on  the  plaintiff's  alleged 
contribut(|^  negligence. 
The  coPt  charged  the  jury  as  follows : 

"The  defendant  answers  that  the  accident  was  due  not  to  any  negligence 
of  the  defendant,  but  solely  to  the  independent  negligence  of  the  plaiutiCT 
himself.  The  defence  Is  not  contributory  negligence  but  exclusive  neglisence 
of  the  plaintiff.  If  the  accident  happened  as  the  plaintiff  alleged  it  did,  as 
he  testified  it  did,  then  it  could  not  possibly  have  happened  In  the  way  in 
which  the  defendant  alleges  it  did,  and,  on  the  other  hand,  if  it  happened 
in  the  manner  in  which  the  defendant  alleges  it  did,  then  it  could  not  have 
happened  in  the  way  in  which  the  plaintiff  avers  it  happened." 

The  court  also  refused  to  give  to  the  jury  the  following  charge: 

**That  if  the  Jury  find  that  the  plaintiff  knew  that  gasoline  was  explosive, 
and  knew  that  the  launch  on  which  he  was  engaged  was  a  gasoline  launch, 
and  that  immediately  upon  coming  on  board  of  said  launch  he  detected  a 
noxious  odor,  whlc^  made  him  sick,  and  if  the  Jury  find  that  he  discovered 
the  presence  of  gasoline  gas  while  bailing  the  said  water  out  of  said  cabin 
during  the  night,  and  before  said  explosion,  it  was  the  duty  of  the  plaintiff 
under  the  circumstances  to  make  an  examination  and  inspection  of  the  prem- 
ises in  which  he  was  working  to  ascertain  the  cause  of  the  presence  of  said 
gasoline  gas,  and  to  take  such  reasonable  precautions  for  his  own  safety  as 
would  avoid  an  explosion  of  said  gas,  and  his  failure  to  do  so  would  bo 
negligence  contributing  to  the  accident,  and  thereby  bar  recovery  against  the 
defendant." 

We  think  the  charge  given,  as  quoted  above,  was  erroneous,  and 
that  the  defendants  were  entitled  to  have  the  jury  instructed  substan- 
tially as  requested  on  the  subject  of  contributory  negligence.  The  de- 
fendants had  pleaded  both  contributory  negligence  and  independent 
negligence  on  the  part  of  the  plaintiff,  and  we  think  the  facts  entitled 
them  to  an  instruction  to  the  jury  on  both  points  of  defense.  While  it 
is  true  that  there  were  two  distinct  theories  of  the  case  apparently  in- 
sisted upon  by  the  parties,  on  the  part  of  the  plaintiff  that  the  accident 
was  due  entirely  to  the  negligence  of  the  defendants  in  having  leaking 
and  defective  machinery  on  the  vessel,  and  on  the  part  of  the  defend- 
ants that  it  was  caused  by  the  plaintiff's  pouring  oil  from  one  lamp  to 
another,  and  while  it  is  true  that  this  alleged  negligent  conduct  of  the 
plaintiff  might  have  been  the  independent  and  real  cause  of  the 
explosion — still  it  might  also  have  been  a  co-operating  and  contributing 
cause.  If  the  cabin  of  the  vessel  was  filled  with  dangerous  gases,  and 
the  plaintiff  used  the  two  lanterns  in  such  a  way  as  to  cause  those 
gases  to  Ignite  and  result  in  the  explosion,  this  might  we  think  reason- 
ably be  said  to  be  a  contributing  cause,  aside  from  the  question  of  its 
being  the  independent  cause.  We  are  clear  that  the  jury  were  entitled 
to  have  the  law  of  contributory  negligence  presented  to  them  on  the 
facts  of  the  case. 

The  next  question  presented  is  as  to  the  action  of  the  court  in  in- 
structing the  jury  on  the  subject  of  the  credibility  of  witnesses,  and 
especially  of  the  weight  to  be  given  the  testimony  of  the  plaintiff 
Menge.    The  court  instructed  the  jury  as  follows: 
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"Now,  as  to  how  the  accident  happened,  I  want  to  say  that  yon,  gentlemen 
of  the  *jnry,  are  the  sole  jndges.  I  called  your  attention  to  some  of  the  evi- 
dence, but  you  are  to  disregard  anything  that  seems  a  comment  or  expression 
of  opinion  on  my  part  as  to  the  effect  of  that  evidence.  It  Is  for  you  to 
judge  from  the  evidence  before  you,  how  the  accident  did  occur.  The  plain- 
tiff has  sworn  positively  how  It  occurred.  He  was  the  only  eyewitness  to 
the  accident.  He  swears  that  there  was  an  explosion.  Now,  it  A  for  you  to 
decide  whether  you  will  believe  him  or  not.  If  you  believe  hlni^and  in  de- 
termining whether  you  will  believe  him  or  not  you  must  bear  in  mind  that  no 
attempt  has  been  made  to  Impeach  his  character  for  truth  and  veracity,  he  has 
lived  in  this  community  for  25  or  30  or  40  years,  and  must  be  pretty  well 
known  from  his  occupation  as  gardener  and  watchman,  and  no  effort  has 
been  made  to  show  that  he  is  generally  a  person  unworthy  of  belief — ^that 
raises  a  presumption  which  you  are  to  apply  In  this  case  that  ordinarily 
he  Is  a  man  whose  word  can  be  relied  on." 

It  will  be  perceived  that  the  instruction  of  the  court  was  to  the 
effect  that  the  fact  that  Menge  had  not  been  impeached  raised  a  pre- 
sumption in  favor  of  the  truth  of  his  account  of  the  transaction.  We 
think  this  was  error.  We  do  not  think  it  was  proper  for  the  court  to 
tell  the  jury  that,  because  a  witness  had  not  been  impeached,  there  was 
a  presumption  in  favor  of  the  truth  of  what  he  had  stated.  The  party 
in  opposition  to  whom  a  witness  is  called  may  well  rely  upon  the  in- 
herent improbability  of  the  story  told  by  the  witness.  It  may  be  so 
inconsistent  with  itself  and  with  conceded  facts  in  the  case  that  are 
matters  of  common  knowledge  as  to  justify  the  jury  in  rejecting  it 
entirely.  It  will  not  do  to  say,  therefore,  that  because  there  is  a  fail- 
ure to  impeach  a  witness  by  proving  his  general  bad  character  or  in 
other  ways  known  to  the  law  that  a  story  related  by  the  witness  may 
not  be  rejected  on  account  of  its  own  inherent  weakness  or  improbabil- 
ity. 

In  Quock  Ting  v.  United  States,  140  U.  S.  420,  11  Sup.  Ct.  734, 
35  L.  Ed.  501,  the  Supreme  Court  says  this: 

"Undoubtedly,  as  a  general  rule,  positive  testimony  as  to  a  particular  fact, 
uncontradicted  by  any  one,  should  control  the  decision  of  the  court ;  but  that 
rule  admits  of  many  exceptions.  There  may  be  such  an  inherent  improbabil- 
ity in  the  statements  of  a  witness  as  to  Induce  the  court  or  Jury  to  disregard 
his  evidence,  even  in  the  absence  of  any  direct  conflicting  testimony.  He  may 
be  contradicted  by  the  facts  he  states  as  completely  as  by  direct  adverse  tes- 
timony, and  there  may  be  so  many  omissions  in  his  account  of  particular 
transactions,  or  of  his  own  conduct,  as  to  discredit  his  whole  story.  His  man* 
ner,  too,  of  testifying  may  give  rise  to  doubts  of  his  sincerity,  and  create  the 
impression  that  # he  Is  giving  a  wrong  coloring  to  material  facts.  All  these 
things  may  properly  be  considered  in  determining  the  weight  which  should 
be  given  to  his  statement,  although  there  be  no  adverse  verbal  testimony  ad- 
duced." 

The  court,  also,  in  the  Quock  Ting  Case  approves  the  case  of  Kava- 
nagh  V.  Wilson,  70  N.  Y.  177-179,  and  in  referring  to  that  case,  and 
other  cases,  uses  the  following  language : 

"In  Koehler  v.  Adler,  78  N.  Y.  287,  it  was  held  that  court  or  Jury  was  not 
bound  to  adopt  the  statements  of  a  witness  simply  for  the  reason  that  no  wit- 
ness had  denied  them,  and  that  the  character  of  the  witness  was  not  im- 
peached, and  that  the  witness  might  be  contradicted  by  circumstances  as  well 
as  by  statements  of  others  contrary  to  bis  own,  or  there  might  be  such  a  de- 
gree of  Imju'obability  in  his  statements  as  to  deprive  them  of  credit,  how- 
ever positively  made.  The  case  of  Elwoud  v.  Western  Union  Tel.  Co.,  45 
N.  Y.  549,  6  Am.  Rep.  140,  was  cited  in  support  of  this  position,  where  in  de- 
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liverljig  the  opinlcm  of  the  court  the  rule  and  Its  exceptions  are  stated  by 
Judge  Rapallo  with  great  clearness  and  precision;  so,  also,  as  the  case  of 
Kavanagh  v.  Wilson,  above  referred  to.  In  Wait  v.  McNeil,  7  Mass.  261,  .the 
Supreme  Court  of  Massachusetts  held  that  a  verdict  was  not  to  be  set  aside, 
although  it  was  given  against  the  positive  testimony  of  a  witness  not  im- 
peached, where  there  were  circumstances  In  evidence  tending  to  lessen  the 
probability  that  such  testimony  was  true.  Numerous  other  cases  might  be 
cited  in  support  of  this  same  general  doctrine." 

In  Chicago  Union  Traction  Co.  v.  O'Brien,  219  111.  303-308,  76  N. 
E.  341-343,  in  the  opinion  by  the  court,  discussing  the  question  here 
involved,  the  following  is  said : 

"The  part  of  the  instruction  which  states  that  witnesses,  like  all  other 
citizens,  are  presumed  by  the  law  to  be  law-abiding  citizens,  and  the  law  sup- 
plies a  proper  method  of  Impeaching  their  evidence  In  cases  where  it  can  be 
impeached.  Is  equally  vicious  with  the  other  part.  The  question  of  the  cred- 
ibility of  witnesses  is  exclusively  within  the  province  of  the  Jury ;  and  it  is 
not  the  right  of  the  court  to  take  that  question  from  them.  Whether  a  wit- 
ness has  been  impeached  Is  a  question  of  fact,  and  not  of  law,  and,  when  not 
impeached,  it  is  for  the  jury  to  determine  whether  he  shall  be  believed,  and 
to  what  extent.  The  court  may  give  the  jury  general  rules  for  their  guidance, 
but  where  witnesses  contradict  each  other  as  to  matters  of  fact,  and  there 
is  no  impeachment  of  any  witness,  as  was  the  case  here,  the  law  indulges  no 
presumption  that  they  are  all  telling  the  truth.  When  a  witness  testifies 
in  a  case,  the  inherent  improbability  of  his  statements  may  induce  the  jury 
to  disbelieve  him,  although  he  is  not  contradicted.  How  much  weight  is  to 
be  given  to  his  testimony  depends  largely  upon  his  appearance,  his  manner 
of  testifying,  and  all  the  other  evidence  and  circumstances  from  which  the 
jury  may  credit  or  discredit  him.  Where  witnesses  contradict  each  other, 
and  the  result  of  the  case  depends  upon  their  credibility,  it  is  for  the  jury  to 
determine  which  one  they  will  believe.  Stampofskl  v.  Steffens,  7D  111.  303. 
The  law  has  no  rule  which  the  court  may  lay  down  in  instructions  to  the  jury 
that  there  Is  a  presumption  that  an  unlmpeached  witness  has  testified  truly, 
and  e\JLch  Instructions  Infringe  upon  the  province  of  the  jury  to  determine  the 
credibility  of  the  witnesses  and  the  weight  and  value  of  their  testimony. 
Hauser  v.  People.  210  111.  253,  71  N.  E.  416;  30  Am.  &  Ettg.  Eucy.  of  Law  (2d 
Ed.)  1068;  11  Ency.  of  PI.  &  Pr.  312." 

Following  the  remarks  of  the  court  as  to  the  weight  to  be  given  the 
testimony  of  Menge,  the  following  language  is  used  in  reference  to 
the  testimony  of  another  witness  in  the  case ; 

''There  is  the  negro  woman  who  says  she  was  a  square  or  a  square  and  a 
half  away  from  the  boat,  and  was  awakened  by  an  explosion  which  she  de- 
scribed In  Inngxiage  that  Is  evidently  exaggerated.  Now,  in  order  to  deter- 
mine what  credence  you  ought  to  give  to  that  negro  woman's  testimony,  you 
must  also  bear  In  mind  that  she,  too,  has  the  benefit  of  a  character  which  has 
not  been  impeached,  and  the  door  was  wide  open  to  the  defendants,  if  It  was 
open  to  Impeachment.  She  gave  the  name  of  a  gentleman  for  whom  she 
worked  and  where  she  had  lived  on  State  street  in  this  city.  With  this  data 
it  would  have  been  very  easy  for  the  defendants  In  this  case  to  have  attacked 
her  character  If  her  character  was  generally  a  bad  character." 

We  think  these  two  instructions  were  calculated  to  impress  the  jury 
unduly  with  the  idea  that  the  testimony  of  these  two  witnesses  was  to 
be  believed -and  acted  upon  solely  because  the  defendants  had  failed 
to  show  bad  character  and  impeach  them  in  that  way.  It  manifestly 
tended  to  prevent  the  defendants  from  having  the  benefit  of  what  they 
claimed ;  that  is,  as  we  understand  it,  that  the  testimony  of  these  two 
witnesses  was  improbable  of  itself,  without  reference  to  whether  their 
characters  were  good  or  bad.    In  addition  to  this,  we  think  the  court 
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might  well  have  coupled  with  whatever  was  said  on  the  subject  of  the 
apparent  good  character  of  the  plaintiff  the  fact  of  his  interest  in  the 
case.  This  is  always  a  matter  to  be  considered  in  connection  with  the 
weight  to  be  given  the  testimony  of  those  interested  in  the  result  of 
litigation. 

Both  of  these  errors  we  think  tended  to  prejudice  the  defendants  in 
the  trial  of  the  case,  and  may  have  contributed  substantially  to  »the  re- 
sult reached  by  the  jury.  For  the  reasons  given,  we  are  constrained 
to  reverse  the  judgment  of  the  court  below,  and  remand  the  case,  with 
instructions  to  award  a  new  trial. 

PARDEE,  Circuit  Judge.  I  concur  with  the. court  in  the  foregoing 
opinion,  but  think  that  the  issue  presented  in  the  answer  of  fellow  serv- 
ant negligence  should  have  been  passed  upon. 

The  trial  judge  instructed  the  jury  that  plaintiff  was  not  a  fellow 
servant  with  the  employes  of  the  defendant  who  were  concerned  in 
bringing  about  the  condition  of  the  boat  when  the  plaintiff  was  in- 
jured, to  which  exception  was  made,  and  it  is  here  presented  by  bill 
of  exceptions.  It  was  shown  on  the  trial  that  Menge  had  been  in  the 
employ  of  Elder  Dempster  &  Co.  as  a  watchman  for  a  period  of  about 
three  months  before  the  accident,  and  was  so  employed  on  the  night 
of  the  accident;  that  when  he  reported  for  duty  to  Wilt,  foreman  or 
roundsman  of  watchmen,  employed  by  defendant,  on  the  evening  of 
Sunday,  September  8,  1901,  he  was  told  to  go  up  to  the  launch  of  El- 
der Dempster  &  Co.,  lying  up  at  Walnut  street  and  the  river,  Wilt 
saying  to  him :  "They  want  you  up  there,  the  launch  is  leaking" — ^and 
that  he  would  find  a  man  up  there.  The  man  in  charge  of  the  Edco, 
who  gave  plaintiff  instructions  as  to  bailing  out  the  boat,  was  one 
Vogt,  who,  while  registered  as  the  master  of  the  launch,  performed  the 
duties  of  deckhand  and  watchman,  and  was  employed  by  defendant. 
He  had  during  Sunday  been  watching  the  Edco  and  bailing  her  out 
just  as  Menge  was  told  to  do  during  the  night.  The  Edco.  was  a 
gasoline  launch,  and  was  used  by  Elder  Dempster  &  Co.  for  the  pur- 
pose of  its  business.  When  in  use  Capt.  Treleaven,  the  outdoor  rep- 
resentative of  defendant,  was  captain,  and  George  Brewster  was  en- 
gineer, and  Vogt  the  deckhand.  Neither  Treleaven  nor  Brewster  had 
been  on  the  boat  since  the  Saturday  preceding  the  accident,  which  hap- 
pened about  5  o'clock  on  the  morning  of  Monday,  September  9,  1901. 
If  there  was  gasoline  in  the  cabin  of  the  launch  where  Menge  was 
working,  it  can  be  accounted  for  only  upon  the  theory  that  gasoline 
leaked  during  the  night  out  of  the  pipe  supplying  the  port  engine  with 
gasoline  from  the  tank  underneath  the  forward  deck.  This  pipe  was 
disconnected  from  the  port  engine,  and  was  turned  up  at  the  end,  and 
a  piece  of  waste  had  been  put  in  the  end  as  a  stopper.  The  valve 
which  releases  the  oil  from  the  supply  tank  had  been  opened  by  Vogt 
to  get  a  small  quantity  of  gasoline  to  clean  his  trousers  between  1  and 
2  o'clock  in  the  afternoon  before  the  arrival  of  Menge,  and,  as  Vogt 
testifies,  the  valve  was  again  tightly  closed  by  him.  This  leakage,  if 
there  was  any,  must  have,  under  the  evidence,  been  caused  by  the  fail- 
ure of  Vogt  to  close  the  valve  tight  enoup^h  to  prevent  the  leakage  of 
oil,  or  to  put  back  the  waste  as  he  found  it.    If  the  evidence  establishes 
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that  the  leakage  was  so  caused  then  the  presence  of  gasoline  oil  and 
vapor  was  due  to  the  negligence  of  Vogt,  who  was  a  fellow  servant 
with  Menge,  and  no  recovery  can  be  had  against  the  common  master 
for  plaintiflf's  injuries,  because  such  act  was  an  act  of  administration 
in  using  the  property,  and  not  a  failure  of  duty  of  the  master  in  fur- 
nishing a  safe  place.  Kinnear  Co.  v.  Carlisle,  152  Fed.  937,  82  C.  C. 
A.  81 ;  also  American  Bridge  Co.  v.  Seeds,  144  Fed.  605,  75  C.  C.  A. 
407,  11  L.  R.  A.  (N.  S.)  1041 ;  Armour  v.  Russell,  144  Fed.  614,  75 
C.  C.  A.  416,  6  L.  R.  A.  (N.  S.)  602. 
The  judge  adds  to  the  bill  of  exceptions  a  per  curiam,  as  follows: 

**That  plaintiff  was  a  mere  watchman,  employed  by  defendant's  agent  to 
watch  the  launch.  It  was  defendant's  absolute  duty,  through  its  agents,  to 
Inform  the  plaintiff  of  the  dangers  incident  to  the  situation  In  which  he 
was  employed  to  watch.  If  the  plaintiff  was  injured  through  some  danger 
of  the  situation  of  which  he  should  have  a  warning,  the  defendant  cannot 
escape  liability  by  alleging  that  in  any  event,  the  plaintiff  was  a  fellow  serv- 
ant with  those  who  employed  him  and  assigned  him  to  the  dangerous  situa- 
tion. I  left  it  to  the  jury  to  decide  whether  the  situation  was  dangerous, 
and  required  that  plaintiff  should  be  warned  of  the  danger." 

The  theory  of  the  defense  was — and  under  the  evidence  it  is  very 
plausible — that,  if  the  place  was  dangerous,  it  was  made  so  by  the  neg- 
ligence of  Vogt,  a  fellow  servant  of  Menge,  and  wholly  without  the 
knowledge  of  the  plaintiff  in  error,  who  was  neither  informed  nor  had 
time  and  opportunity  to  inspect  in  person  or  by  deputy  By  this  in- 
struction the  judge  took  from  the  jury  the  right  to  determine  whether 
the  condition  of  the  boat  was  brought  about  by  the  negligence  of  Vogt 
and  whether  Vogt  and  Menge  were  fellow  servants.  In  my  opinion  the 
jury  should  have  been  instructed  to  determine  these  facts  from  the  evi- 
dence, and,  if  they  found  that  Menge  and  Vogt  were  fellow  servants, 
and  that  the  condition  of  the  boat  was  brought  about  by  Vogt,  then 
that  Menge  could  not  recover. 

McCORMICK,  Circuit  Judge  (dissenting).  I  cannot  concur  in  the 
view  of  this  case  taken  by  the  majority  of  the  court.  A  careful  read- 
ing of  the  record  ancf  consideration  of  all  the  proof  satisfies  me  fully 
that  the  trial  judge  presented  the  matter  fairly  to  the  jury  both  in 
his  statement  of  the  testimony  and  in  his  suggestion  to  the  jury  of 
inferences  that  might  be  drawn  from  it.  So.  far  from  undertaking:  to 
conclude  the  jury,  or  to  exclude  from  them,  a  consideration  of  the 
proof,  lie  said  in  apt  terms : 

"Now,  as  to  how  the  accident  happened.  I  want  to  say  that  you,  gentlemen 
of  the  Jury,  are  the  sole  Judges.  I  call  your  attention  to  some  of  the  evidence, 
but  you  are  to  disregard  anything  that  seems  a  comment  or  expression  of 
opinion  on  my  part  as  to  the  effect  of  that  evidence.  It  is  for  you  to  Judge ' 
from  the  evidence  before  you  how  the  accident  did  occur.  Plaintiff  has 
sworn  positively  how  it  occurred.  He  was  the  only  eyewitness  to  the  acci- 
dent." 

And  in  the  conclusion  of  the  charge  he  used  this  language: 

**Now  in  instructing  you,  gentlemen  of  the  Jury,  that  you  are  to  consider 
and  determine  the  damages,  and  in  calling  your  attention  to  what  you  must 
consider  in  determining  the  damajces,  I  do  not  mean  to  intimate  in  the  slight- 
est degree  that  it  is  incumbent  on  you  to  find  for  the  plaintiff.  I  simply  in- 
struct you  how  to  assess  his  damages  if  you  find  for  the  plaintiff,  but  if 
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you  are  satisfied  either  that  the  plaintiff  has  not  proved  his  case,  or  that  the 
defendant  has  shown  that  the  accident  resulted  from  the  cause  which  the  de- 
fendant set  up  In  its  answer,  then  you  won't  assess  any  damages  for  the 
plaintiff." 

I  have  not  been  able  to  find  in  the  charge  anything  that  is  obnoxious 
to  the  ruling  of  the  Supreme  Court  in  the  case  of  Quock  Ting,  or  in 
the  language  of  Mr.  Justice  Fields,  who  announced  the  opinion  of  the 
court  in  that  case.  The  holding  of  the  court  in  that  case  as  correctly 
stated  in  the  syllabus  is  only  to  the  effect  that  uncontradicted  evidence 
of  interested  witnesses  to  an  improbable  fact  does  no  require  judg- 
ment to  be  rendered  accordingly,  in  support  of  which  Mr.  Justice 
Fields  cited  Koehler  v.  Adler,  78  N.  Y.  287,  and  quoted  a  paragraph 
from  the  syllabus  of  the  report  of  that  case.  To  show  the  application 
of  that  language  to  this  case  it  is  only  necessary  to  quote  the  last  para- 
graph of  the  opinion  in  Koehler  v.  Adler,  supra,  as  follows : 

"It  may  be  that  the  evidence  of  these  two  witnesses  ought  to  outweigh  all 
the  circumstances  referred  to.  All  that  we  Intend  to  decide  Is  that  It  was  a 
question  of  fact  for  the  jury,  and  not  one  of  law  for  the  court,  and  that  the 
rule  invoked  Is  not  applicable  to  the  case." 

The  rule  invoked  was  that  the  positive  testimony  of  an  unimpeach- 
ed,  uncontradicted  witness  cannot  be  disregarded  by  the  court  or  jury 
arbitrarily  or  capriciously,  but  in  applying  this  rule  great  care  should 
be  exercised.  In  Kavanagh  v.  Wilson,  70  N.  Y.  177,  the  holding  of 
the  court  was  "that  the  case  was  a  proper  one  for  the  jury,  and  that 
a  refusal  to  submit  the  question  to  the  jury,  and  a  direction  of  a  ver- 
dict for  the  amount  claimed  was  error."  To  this  effect  and  only  to 
this  effect  is  the  case  of  Wait  v.  McNeil,  7  Mass.  261,  referred  to  in 
one  of  the  excerpts  embraced  in  the  opinion  of  the  majority. 

In  my  judgment  none  of  these  authorities  reflect  in  the  least  upon 
the  soundness  of  the  action  and  views  of  the  trial  judge  in  the  case 
before  us  in  his  instruction  to  the  jury.  I  think  the  judgment  should 
be  affirmed. 

On  Rehearing. 

PER  CURIAM.    The  petition  for  rehearing  is  denied. 


VIRGINIA  &  S.  W.  RT.  CO.  T.  HAWK. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  23,  1908.) 

No.  1,735. 

Railroads— Persons  ow  Track— Death— State  Statutes— Acttons. 

Shannon's  Code  Tenn.  §  1574,  subd.  4,  provides  that  when  any  person 
or  other  obstruction  appears  on  a  railroad  the  alarm  whistle  shall  be 
sounded,  the  brake  put  down,  and  every  possible  means  employed  to  stop 
the  train  and  prevent  an  accident.  Held  that,  in  order  to  recover  for  the 
death  of  a  person  under  such  act.  it  must  be  proved  that  decedent  appear- 
ed on  the  road  in  front  of  the  engrine,  as  an  obstruction  thereto,  and  that 
the  engineer  failed  to  sound  the  alarm,  put  down  the  brakes,  and  employ 
every  possible  means  to  stop  the  train  and  prevent  the  accident 
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2.  8AlCK--BtTBDEN    OV  PBOOV. 

The  burden  of  proof  of  snch  elements  of  a  rigbt  <^  action  under  Bncb 
act  is  on  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads,  f§ 
1341-1343.1 

8.  TbiaIt— DiKEonoN  of  Verdict— Substantia!/  Bvidenoe. 

In  order  to  entitle  plaintiff  to  go  to  the  juryi  he  must  introduce  sukMtan- 
tial  evidence  to  establish  the  elements  of  bis  cause  of  action,  which  con- 
sists of  something  of  substance  and  relevaQt  consequence,  and  not  mere 
vague,  uncertain,  or  irrelevant  matter,  insufficient  to  induce  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trial,  §  338.1 

4,  Railroads— Persons  on  Track— Death— Evidence— Question  for  Jury. 

In  an  action  against  a  railroad  company  for  death  of  plaintiff's  intes- 
tate under  Shannon's  Code  Tenn.  §  1574.  subd.  4,  providing  that  when 
any  person  or  other  obstruction  appears  on  the  road  the  alarni  whistle 
should  be  sounded,  the  brake  put  down,  and  every  possible  means  employ- 
ed to  stop  the  train  and  prevent  an  accident,  evidence  showing  the  man 
ner  of  intestate's  death  held  too  indefinite  and  uncertain  to  justify  sub- 
mission of  the  case  to  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

C.  J.  St.  John,  for  plaintiff  in  error. 
Robert  Burrow,  for  defendant  in  error. 

Before  SEVERENS  and  RICHARDS,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHRAN,  District  Judge.  This  is  an  action  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  to  recover  damages  for 
the  alleged  wrongful  death  of  the  former's  intestate,  caused  by  one  of 
defendant's  trains.  It  resulted  in  a  verdict  and  judgment  for  $1,000. 
But  one  ruling  of  the  lower  court  is  assigned  as  error,  and  that  is  its 
refusal  at  the  close  of  all  the  evidence  to  give  peremptory  instruction 
to  find  for  the  defendant. 

The  action  is  based  on  subdivision  4,  §  1574,  Shannon's  Code  of 
Tennessee,  which  requires  that,  "when  any  person,  animal,  or  other 
obstruction  appears  upon  the  road,  the  alarm  whistle  shall  be  sounded, 
the  brake  put  down,  and  every  possible  means  employed  to  stop  the 
train  and  prevent  an  accident."  In  order  to  a  recovery  on  this  statute 
for  the  injury  or  death  of  a  person,  two  things  are  essential.  One  is 
the  person  injured  or  killed  must  have  appeared — i.  e.,  been  in  sight 
or  view  from  the  engine  upon  the  road  in  front  thereof,  and  it  seems 
as  an  obstruction  thereto.  This  is  essential  in  order  that  a  duty  may 
have  existed  to  do  the  things  required  by  the  statute.  The  other  is 
the  engineer  must  have  failed  to  sound  the  alarm,  put  down  the  brakes, 
and  employ  every  possible  means  to  stop  the  train  and  prevent  an  ac- 
cident— ^i.  e.,  have  breached  the  duty  so  imposed.  The  burden  is  on 
the  plaintiff  to  show  both  these  things.  In  order  to  be  entitled  to  go  to 
the  jury  he  must  introduce  substantial  evidence  favoring  them.  What 
is  meant  by  "substantial  evidence"  is  thus  indicated  by  Judge  Severens 
in  Minahan  v.  Grand  Trunk  Western  Railway  Co.,  138  Ffed.  37,  70  C. 
C.  A.  463. 
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"Something  of  substance  and  relevant  oonsequence  and  not  vague,  uncer- 
tain^ or  Irrelevant  matter,  not  carrying  the  quality  of  proof,  or  having  fitness 
to  Induce  conviction."  ' 

There  was  not  much,  if  any,  contrariety  in  the  evidence  introduced 
before  the  jury.  It  was  in  substance  this:  The  deceased  was  19 
years  of  age.  One  witness  testified  that  he  was  tolerably  fleshy,  weigh- 
ing 150  or  160  pounds ;  another,  that  he  was  a  heavy  man,  weighing 
about  170  pounds ;  and  another,  that  he  was  big  and  muscular,  a  little 
less  than  6  feet  high,  and  thick  through  the  chest  and  shoulders.  The 
last  time  that  he  was  seen  alive  was  about  8  o'clock  the  evening  be- 
fore his  death,  which  occurred  on  July  14,  1905,  in  Bristol,  Tenn.,  go- 
ing up  Main  street.  That  place  is  in  the  line  of  defendant's  railroad, 
and  it  runs  from  thence  in  a  southeasterly  direction  to  Bluff  City,  a 
distance  of  11  or  12  miles.  He  was  discovered  the  next  morning  at 
half  past  7  o'clock,  dead,  on  defendant's  track,  about  3^^  miles  north- 
west of  Bluff  City  and  7  or  8  miles  from  Bristol.  He  was  lying  be- 
tween the  rails  with  top  and  back  of  his  head  mashed,  and  one  wrist 
and  one  of  his  legs  broken*  At  that  point  there  is  a  curve  in  the 
track  to  the  right  going  from  Bristol.  Towards  Bristol  from  the  body 
was  found  a  pistol  lying  in  the  center  of  the  track,  and  opposite  it, 
about  four  feet  from  the  tr^ck,  a  hat.  According  to  one  of  plaintiff's 
witnesses,  the  distance  from  the  body  to  the  pistol  was  a  rail  or  rail 
and  a  half,  or  30  to  40  feet,  but  according  to  tfie  testimony  of  defend- 
ant's section  foreman  the  distance  was  about  100  feet.  According  to 
one  of  plaintiff's  witnesses,  where  the  pistol  and  hat  were,  there  was 
on  the  rail  and  end  of  the  ties  brains,  Httle  pieces  of  skull,  and  a 
little  blood;  according  to  another  one,  towards  where  the  body  was 
found,  brains  were  scattered  along  on  the  ends  of  the  ties  and  some 
on  the  rail,  and  according  to  defendant's  superintendent,  who  reached 
the  scene  after  the  body  had  been  removed  from  the  track  to  a  point 
on  the  outside  opposite  the  place  where  it  had  lain,  the  ballast  75  to  100 
feet  from  where  the  body  was  lying  towards  Bristol,  and  at  two  or 
three  other  points,  was  torn  up;  15  feet  from  the  first  place  where  it 
was  so  torn  up  there  was  flesh  and  hair  against  the  side  of  the  rail ; 
25  feet  from  there  was  a  pool  of  blood  and  brains  and  hair  about  the 
outside  rail  of  the  curve;  and  25  or  30  feet  from  there  to  a  point 
opposite  to  which  the  body  la'y  on  the  outside  was  a  pool  of  blood,  as 
if  the  body  had  lain  there  for  a  while,  and  the  body  had  the  appearance 
of  having  been  rolled.  In  the  deceased's  pocket  was  a  broken  bottle,  and 
it  and  his  clothes  were  wet  with  and  smelt  of  whisky.  A  train  had 
passed  from  Bluflf  City  to  Bristol,  leaving  the  former  place  the  evening 
before  at  9:45,  and  one  had  passed  from  Bristol  to  Bluff  City  that 
morning,  leaving  the  former  place  at  4  o'clock,  and  reaching  the  place 
where  the  decedent  was  struck  at  about  4 :30  a.  m.,  central  time.  It 
was  then  getting  tolerably  light  and  the  engine  had  a  first  rate  head- 
light. The  train  was  running  at  a  rate  of  20  miles  an  hour,  and  the  en- 
gineer was  on  the  inside  of  the  curve  and  could  see  about  100  feet 
ahead.  There  seems  to  be  no  question  that  this  was  the  train  which 
struck  and  killed  decedent.  The  engineer  testified  that  he  was  on  the 
lookout  and  had  his  eyes  on  that  particular  place  because  considerable 
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Stock  grazed  there,  and  he  saw  no  one,  and  that  at  Elizabethton,  a  point 
on  the  road — just  how  far  from  the  scene  of  the  accident  not  appear- 
ing— in  pursuance  to  a  telephone  message  from  the  superintendent, 
he  examined  the  engine  carefully,  and  found  no  blood  or  flesh  on  it. 
In  certain  of  his  answers  on  cross-examination,  he  indicated  that,  in 
saying  that  he  was  on  the  lookout  and  saw  no  one,  he  may  have  been 
speaking  from  habit,  rather  than  from  recollection,  but,  in  another,  he 
said  that  he  remembered  distinctly  that  he  was  on  the  lookout  at  that 
place  on  that  occasion.  The  superintendent  testified  that  there  was  a 
place  under  the  slats  of  the  pilot  where  a  man  could  ride  an^  he  had 
seen  men  riding  there — ^that  the  distance  from  the  top  of  the  ties  to  the 
bottom  of  the  average  running  pilot  was  7^  inches  and  he  had  made 
a  test  of  this  pilot,  not  giving  the  time,  but  under  similar  conditions 
with  a  small  man,  and  the  pilot  struck  him  a  little  back  of  the  forehead 
when  his  head  was  against  the  point  thereof  and  about  the  middle  of 
the  face  when  the  body  lay  across  the  track  with  face  toward  it,  and 
that  in  his  opinion,  if  deceased  had  been  struck  by  the  pilot,  he  would 
have  been  mashed  all  to  pieces,  and,  if  his  body  had  gotten  under  the 
pilot,  it  would  have  been  literally  ground  up  and  either  have  hung  on 
the  pilot  and  been  dragged  along  with  it  or  kicked  aside. 

Was  this  evidence  then  sufficient  to  entitle  plaintiff  to  have  this  case 
submitted  to  the  jury?  Did  any  of  it  tend  to  a  substantial  degree  to 
establish  that  the  deceased  before  he  was  struck  by  said  train  appeared 
on  the  road  in  front  of  it  as  an  obstruction  ?  It  might  be  thought  that 
if  some  of  it  did  so  tend  it  is  overthrown  by  the  testimony  of  the  en- 
gineer that  he  was  on  the  lookout,  and  did  not  see  the  deceased,  and 
that  he  shortly  afterwards  examined  the  engine  and  there  was  no  flesh 
or  blood  on  it,  and  of  the  superintendent  that  the  pilot  of  the  ens:inc 
could  not  have  passed  over  the  deceased  without  grinding  his  body 
up,  and  the  test  he  made  tending  to  show  this.  But  notwithstanding 
this,  if  other  of  the  evidence  did  so  tend,  the  case  was  still  for  the  jury. 
It  was  for  them  to  weigh  the  opposing  constituents  of  the  evidence  and 
determine  which  had  the  greater  weight.  Jenkins  &  Reynolds  Co.  v. 
Alpena  Portland  Cement  Co.,  147  Fed.  641,  77  C.  C.  A.  625.  There 
was  no  direct  evidence  tending  to  establish  said  fact.  No  one  ever 
saw  the  decedent  on  the  defendant's  road  at  any  place  alive,  much  less 
at  the  place  where  his  dead  body  was  found,  in  front  of  the  train  that 
killed  him  as  an  obstruction  thereto.  So  far  as  there  was  any  evidence 
tending  so  to  do  it  was  purely  circumstantial  and  the  only  circumstan- 
ces that  can  be  relied  on  as  having  such  tendency  are  the  position  of 
the  body,  pistol  and  hat,  relatively  to  the  track  and  to  each  other,  the 
wounds  on  deceased's  body,  the  location  of  the  brains  and  blood  and 
the  disturbances  of  the  ballast.  But  no  inference  can  be  drawn  from 
these  facts  that  the  deceased  before  he  was  struck  appeared  on  the 
road  in  front  of  the  train  that  struck  him  as  an  obstruction.  They 
have  no  fitness  to  induce  conviction  of  such  fact.  The  jury  were  told 
that  it  was  the  contention  of  plaintiff  that  "the  circumstances  here 
show  that  he  must  necessarily  have  been  on  the  track  or  within  strik- 
ing distance,  and  that  to  find  for  plaintiff  they  would  have  to  be  satis- 
fied that  the  circumstances  show  that  that  is  the  strongest  probability 
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in  this  case — ^that  it  is  stronger  than  any  other  probability/*  Their 
attention  was  called  to  other  ways,  possible,  if  not  probable,  in  which 
he  may  have  been  killed  without  appearing  on  the  track  as  an  obstruc- 
tion, especially  if  he  was  drunk,  such,  for  instance,  as  being  caught 
by  the  wheels  of  the  engine,  being  dragged  thereunder  whilst  trying 
with  or  without  reason  to  get  thereon,  or  falling  from,  getting  knock- 
ed off  or  attempting  to  get  oil  the  train  whilst  thereon  stealing  a  ride. 
Counsel  for  defendant  in  error  concedes  as  possible,  but  wholly  im- 
probable, ways  in  which  he  may  have  been  killed,  his  being  under  the 
pilot  and  falling  oif,  falling  from  the  train,  or  trying  to  jump  on  the 
train ;  and  a  possible  way  was  by  his  stumbling  before  the  engine  or 
between  the  cars  as  the  train  passed,  or  possibly  even  by  getting  so 
close  thereto  as  it  passed  as  to  be  drawn  under  it  by  suction.  We  do 
not  understand  the  lower  court  to  have  been  of  the  opinion  that  it  is 
legitimate  to  infer  from  said  circumstances  that  deceased  before  he 
was  struck  was  in  such  position  as  to  give  rise  to  the  duty  imposed  by 
the  statute  in  question,  but  that  of  all  the  possible  ways  in  which  he 
may  have  been  killed,  this  way  was  the  strongest  probability,  and  it 
left  it  to  the  jury  to  weigh  the  probabilities  presented  by  the  circum- 
stances proven  and  told  them  if  this  way  was  a  stronger  probability 
than  any  other  way,  they  should  find  for  the  plaintiff.  But  a  case 
should  never  be  left  to  a  jury  simply  on  a  question  of  probabilities  with 
a  direction  to  find  in  accordance  with  the  greater  probability.  Prob- 
abilities may  help  out  items  of  evidence  from  which  an  inference  can 
be  drawn,  but  cannot  take  their  place.  To  allow  a  jury  to  dispose  of 
a  case  simply  upon  a  weighing  of  probabilities  is  to  turn  them  loose 
into  the  field  of  conjecture,  and  to  have  the  rights  of  the  parties  de- 
termined by  guess.  In  his  charge  to  the  jury  in  the  case  of  Snyder  v. 
Mutual  Life  Ins.  Co.,  Fed.  Cas.  No.  13,154,  Judge  Cadwalader  said: 

^The  most  improbable  things  are  sometimes  tme,  and  the  most  probable 
things  sometimes  don't  happen." 

In  the  case  of  Day  v.  Boston,  etc.,  R.  R.,  96  Me.  207,  58  Atl.  Wl, 
90  Am.  St.  Rep.  335,  Judge  Emery  said : 

"Quantitative  probability — is  only  the  greater  chance.  It  Is  not  proof,  nor 
even  probative  evidence  of  the  proposition  to  be  proved.  That  in  one  throw 
of  dice  there  is  a  quantitative  probability,  or  greater  chance,  that  a  less 
number  of  spots  than  sixes  will  fall  uppermost  Is  no  evidence  whatever  that 
in  a  given  throw  such  was  the  actual  result  Without  something  more,  the 
actual  result  of  the  throw  would  still  be  utterly  unknown.  The  slightest 
real  evidence  that  sixes  did  in  fact  fall  uppermost  would  outwelght  all  the 
probability  otherwise.  •  •  •  However  confidently  one  in  his  own  affairs 
may  base  his  Judgment  on  mere  probability  as  to  a  past  event,  when  he 
assumes  the  burden  of  establishing  such  event  as  a  propasition  of  fact,  as  a 
basis  for  a  judgment  of  a  court,  he  must  adduce  evidence  other  than  a  major- 
ity of  chances." 

In  the  case  of  Patton  v.  Texas  &  P.  R.  Co.,  179  U.  S.  658,  21  Sup. 
Ct.  275,  45  L.  Ed.  361,  Mr.  Justice  Brewer  said : 

"And  where  the  testimony  leaves  the  matter  uncertain,  and  shows  that  any 
one  of  half  a  dozen  thlnps  may  have  brought  about  the  injury,  for  some  of 
ivhich  the  employer  is  responsible  and  for  some  of  which  be  Is  not,  it  is  not 
for  the  Jury  to  guess  between  these  half  a  dozen  causes  and  find  that  the 
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negligence  of  the  employer  was  the  real  cause  where  there  is  not  satisfactory 
foundation  In  the  testimony  for  the  conclusion." 

It  is  urged  on  behalf  of  defendant  in  error  that  the  possibility  that 
deceased  came  to  his  death  by  falling  off  the  train  whilst  stealing  a 
ride  either  under  the  pilot  or  elsewhere  on  the  train,  or,  by  throwing 
himself  under  the  car  for  the  purpose  of  taking  his  own  life  is  re- 
moved from  the  case  by  the  presumption  against  misconduct  on  the 
part  of  any  individual.  It  seems  to  be  a  criminal  offense  in  Tennessee 
for  one  to  steal  a  ride  on  a  train.  But  one  who  walks  on  the  track  of 
a  railroad  is  guilty  of  misconduct.  He  is  a  trespasser,  and  not  in  tlie 
exercise  of  due  care.  There  is  no  reason  why  there  should  not  be  ^ 
presumption  against  such  misconduct  as  well  as  against  other  kinds 
thereof.  Our  attention  has  been  called  to  several  cases  that  have  arisen 
under  the  statute,  as  having  a  bearing  on  the  question  we  have  here. 
They  are  the  cases  of  Knoxville,  C,  G.  &  T.  R.  Co.  v.  Wyrick,  99 
Tenn.  500,  43  S.  W.  434;  Felton  v.  Newport,  105  Fed.  332,  44  C.  C. 
A.  530 ;  Hackney  v.  C,  N.  O.  &  T.  P.  Ry.  .Co.  (Tenn.)  in  which  no 
opinion  was  filed. 

In  the  Wyrick  Case,  the  issue  was  whether  the  deceased  had  ap- 
peared as  an  obstruction  upon  the  track  in  front  of  the  train,  or  either 
fell  from  the  train  while  stealing  a  ride,  or  met  his  death  while  at- 
tempting to  board  the  train  in  motion.  He  had  stolen  a  ride  on  a 
freight  train  from  Luttrell  Station  to  Maloneyville,  where  he  was 
ejected  therefrom.  In  a  short  time  this  train  was  followed  by  a  sec- 
ond section  thereof.  After  it  had  proceeded  about  a  mile  from  Ma- 
loneyville, it  was  stopped  and  the  remains  of  the  deceased  were  found 
bruised  and  ilfengled  lying  on  the  track  some  15  or  20  feet  in  the  rear 
of  the  train.  The  body  had  been  partially  denuded  of  its  clothing  and 
there  were  signs  on  the  roadbed  that  it  had  been  dragged.  In  this 
case  there  was  no  claim  that  it  was  not  for  the  jury,  and  the  circum- 
stances stated  were  not  all  the  evidence  having  a  bearing  on  the  ques- 
tion as  to  how  he  came  to  his  death.  It  was  shown  that  the  deceased 
after  he  was  ejected  from  the  first  section  of  the  train  walked  forward 
along  the  track  in  the  direction  in  which  he  was  afterwards  found  and 
along  which  he  was  shortly  afterwards  followed  by  the  second  section. 
This  fact  in  connection  with  the  mangled  remains  and  the  signs  on 
the  roadbed  that  the  body  had  been  dragged  might  well  be  deemed 
sufficient  to  require  a  submission  to  the  jury.  Here,  the  deceased  was 
never  seen  on  the  track  alive,  his  remains  were  not  mangled,  and  there 
were  no  signs  on  the  roadbed  that  the  body  had  been  dragged. 

In  the  Newport  Case  which  was  regarded  as  controlling  by  the 
lower  court,  it  is  clear  that  it  was  considered  that  it  was  a  close  ques- 
tion whether  it  was  one  for  the  jury.  Judge  Severens  in  his  opinion 
stated  that  the  court  "had  some  doubts  from  the  beginning  whether  the 
facts  and  circumstances  disclosed  by  the  evidence  were  such  as  to 
remove  the  case  from  the  region  of  mere  conjecture  as  to  how  the 
accident  occurred,  and  particularly  whether  it  was  shown  with  suffi- 
cient certainty  that  Newport,  the  deceased,  appeared  upon  the  road 
as  an  obstruction  within  the  meaning  of  subdivision  4,  §  1574,  Shan- 
non's Code."  There,  the  deceased  had  left  the  depot  at  Helenwood  at 
160F.--23 
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8 :30  or  9  p.  m.,  going  north  on  the  tfack  in  an  intoxicated  condition. 
As  said  in  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Davis,  127  Fed.  933,  62  C  C. 
A.  565 :  "He  had  left  the  station,  walking  upon  the  track."  He  was 
found  dead  on  the  track  about  500  feet  north  of  the  depot  the  next 
morning  about  6  o'clock.  Between  the  time  he  was  last  seen  alive,  and 
his  dead  body  was  discovered,  six  trains  had  passed  over  the  track 
where  it  lay,  the  first  three  of  which  went  north  and  the  next  three 
south.  It  was  the  first  train  going  north  that  probably  struck  him. 
The  body  was  mangled,  and  was  recovered  in  pieces.  Of  course,  in 
view  of  the  number  of  trains  that  had  passed  this  circumstance  was 
of  no  help  in  determining  how  he  met  his  death.  It  iis  said  that  "per- 
haps the  probabilities  favored  the  conclusion  that  Newport  had  laid 
down  upon  the  track  intoxicated,  and  was  struck  in  that  place  and  con- 
dition." A  circumstance  existed,  however,  that  had  some  tendency  to 
show  that  he  was  detained  there  against  his  will.  That  circumstance 
was  that  one  of  his  feet  was  found  drawn  fast  into  the  frog  of  a 
switch  opening  to  the  south.  From  this  it  might  be  inferred  that  he 
had  been  caught  in  the  switch.  But  it  is  urged  that  this  could  not 
have  been  so  as  he  was  going  north  and  the  switch  opened  to  the 
south.  It  seems  to  us  that  there  would  have  been  less  likelihood  of  his 
foot  having  been  so  caught  had  it  opened  the  same  way  he  was  going 
than  opening  in  the  opposite  direction  as  it  did.  It  is  possible  that 
the  force  of  one  or  more  of  the  trains  passing  over  him  caused  it  to 
wedge  in  tighter  than  it  otherwise  would.  This  case  then  had  these 
two  facts  which  are  not  in  this  case,  to  wit,  the  deceased  had  been 
seen  not  a  great  while  before  the  arrival  of  the  train  that  struck  him 
walking  on  the  track  and  his  foot  was  found  drawn  faM:  in  the  frog. 

These  twb  cases  then,  Wyrick  and  Newport,  had  circumstances  ex- 
isting before  and  after  the  deceased  was  struck  tending  to  show  that 
he  appeared  on  the  track  as  an  obstruction  in  front  of  the  train  that 
struck  him.  Indeed  it  would  seem  that  the  circumstance  that  the  de- 
ceased was  seen  walking  on  the  track,  shortly  before  the  arrival  of  the 
train  that  struck  him,  in  the  same  direction  in  which  it  was  going  has 
such  a  tendency  alone  and  by  itself.  Whilst  so  walking  he  is  an  ob- 
struction on  the  track  and  in  front  of  the  train  that  strikes  him.  Until 
the  train  comes  in  sight  of  him,  he  does  not  appear  as  such.  But  in 
view  of  the  fact  that  he  is  finally  struck  by  the  train  and  there  is  noth- 
ing showing  that  he  had  ever  quit  walking  in  front  tliereof,  it  is  not 
unreasonable  to  infer  that  he  continued  to  walk  until  the  train  did 
come  in  sight  of  him  and  appear,  to  wit,  as  an  obstruction.  This  in- 
ference was  helped  out  in  those  cases  by  the  after  circumstances  re- 
ferred to,  and  it  was  further  helped  out  by  the  probabilities.  In  such 
a  case,  there  is  room  for  the  strongest  probability  to  have  an  effect. 

In  the  Hackney  Case  the  action  of  the  lower  court  in  peremptorily 
instructing  the  jury  to  find  for  the  defendant  was  upheld.  There  the 
deceased  was  last  seen  about  20  minutes  after  10  o'clock  in  the  even- 
ing, sitting  near  a  post  about  10  feet  from  the  track  in  an  intoxicated 
condition.  About  11  o'clock  he  was  found  in  a  path  or  private  road 
that  ran  along  the  main  track  a  short  distance  down  the  track  from 
where  he  was  last  seen  alive,  unconscious,  with  severe  wounds  upon  his 
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head  and  shoulders,  which  resulted  in  his  death  in  a  few  hours  after- 
wards. In  the  meantime  a  train  had  passed.  There  was  no  evidence 
that  he  was  on  the  track  or  within  striking  distance  of  a  train  at  any 
time.  The  case  was  stronger  than  here,  in  that  no  blood  was  found 
upon  the  track  or  signs  that  anything  had  been  dragged  along  it  by  the 
train.  It  might  be  claimed  that  it  was  weaker,  in  that  the  body  was 
found  off  the  track  and  not  on  it,  as  tibe  tendency  of  a  train  striking  a 
body  in  front  of  it  is  to  throw  it  from  the  track.  It  is  like  it  in  that 
there  was  no  evidence  that  the  decedent  had  been  on  the  track  before 
he  was  struck.    The  conclusion  of  the  court  is  stated  in  these  words : 

"The  burden  was  upon  the  plaintiff  to  show  that  the  deceased  did  appear 
upon  the  track  or  was  near  to  It  so  as  to  be  an  obstruction*  and,  having  fail- 
ed to  do  this,  no  prima  facie  case  was  4nade  out." 

For  the  reasons  stated,  we  feel  constrained  to  hold  that  the  court 
erred  in  refusing  to  instruct  the  jury  to  find  for  defendant.  The  judg- 
ment is  reversed,  and  case  remanded  for  a  new  trial  and  further  pro- 
ceedings consistent  herewith. 


LANO,et  al.  v.  CHOOTAW,  OKLAHOMA  &  GULP  R.  00.  et  aL 

(Circuit  Court  of  Appeals,  mghth  Circuit    March  8,  1908.) 

No.  ^,536. 

1.  Oouirrs— CoNFLioT  of  Jvbisdiction— Coust  which  Fibst  A0QUIBB8  Cus- 

tody Excludes  Jurisdiction  of  Others. 

The  lawful  custody  of  specific  property  by  a  court  of  competent  juris- 
diction withdraws  that  property,  so  far  as  necessary  to  accomplish  the 
purpose  of  that  custody  and  until  that  purpose  is  accomplished,  from  the 
jurisdiction  of  every  other  court. 

The  court  which  first  acquires  the  lawful  jurisdiction  of  specific  prop- 
erty by  the  seizure  thereof,  or  by  the  due  commencement  of  a  suit,  from 
which  it  appears  that  it  is,  or  will  become,  necessary  to  a  determination 
of  the  controversy  Involved  or  to  the  enforcement  of  its  judgment  or  de- 
cree therein  for  the  court  to  seize,  to  charge  with  a  lien,  to  sell,  or  to  exer- 
cise other  like  dominion  over  it,  thereby  withdraws  that  property  from  the 
jurisdiction  of  every  other  court  so  far  as  necessary  to  accomplish  the  pur- 
pose of  the  suit,  and  entitles  that  court  to  retain  the  control  of  it  requisite 
to  effectuate  Its  final  judgment  or  decree  therein  free  from  the  interference 
of  every  other  tribunal. 

[Ed.  Note. — ^For  cases  in  pohit,  see  Cent  Dig.  vol.  13,  Courts,  §§  1386- 
139a 

Jurisdiction  as  dependent  on  possession  of  the  subject-matter,  see  note 
to  Adams  v.  Mercantile  Trust  Co.,  15  O.  C.  A.  a] 

2.  Same^Jxtrisdiotion  Includes  Power  to  Protect  and  Enforce  Decrees 

AND  Titles  Tiiebeunder. 

The  jurisdiction  of  specific  property  once  lawfully  acquired  by  a  court 
by  reducing  it  to  its  lawful  custody  in  a  suit  or  other  proceeding  before  it 
includes  the  power  to  protect  and  effectuate  its  decrees  or  judgments 
therein  and  the  titles  of  purchasers  and  others  thereunder  against  at- 
tempts to  annul  or  impair  them  by  proceedings  in  other  courts  or  else- 
where, and  a  court  may  lawfully  retain  jurisdiction  after  its  surrender  of 
its  possession  of  the  property  for  that  purpose. 

[Ed.  Note. — Supplementary  and  ancillary  proceedings  and  relief  in 
federal  courts,  see  note  to  Toledo,  St  L.  &  K.  Cw  B.  Co.  v.  Continental 
.     Trust  Co.,  86  a  C.  A.  195.] 
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t.  Same— iNJUNCTioj^— National  CJoubt  mat  Enjoin  Peooibdinos  in  Statb 
CouBTs  Instituted  to  Impaib  its  Jubisdiction. 

Wliere  a  national  court  Is  acting  to  enforce  or  protect  Its  lawful  decrees^ 
or  the  titles  thereunder,  it  may  notwithstanding  section  720,  Rev.  St.  (U. 
S.  Comp.  St.  1901,  p.  581),  restrain  all  suits  and  proceed Injrs  in  state  courts 
which  would  have  the  effect  to  defeat  or  impair  its  Jurisdiction. 

[Ed,  Note. — Federal  courts  restraining  proceeding's  in  state  courts,  see 
notes  to  Garner  v.  Second  Nat.  Bank,  16  C.  C.  A.  90 ;  Central  Trust  CJo.  v. 
Grantham,  27  a  C.  A-  575 ;  Copeland  v.  Bruning,  63  C.  C.  A.  437.] 

4.  Equity— Practice— Dependent  Bill   will  Lie  to  EXneobce  ob  Pbotsot 

Former  Decrees  and  Titles  Thereunder. 
A  dependent  bill  or  a  supplemental  bill  In  the  original  suit  will  lie, 

(1)  to  aid,  enjoin  or  regulate  the  original  suit, 

(2)  to  restrain,  avoid,  explain,  or  enforce  the  judgment  or  decree  therein, 
or, 

(3)  to  enforce,  to  enjoin  the  enforcement  of,  or  to  obtain  an  adjudica- 
tion of  liens  upon  or  claims  to  property  to  which  the  court  acquired  juris- 
diction in  the  original  suit. 

5.  OoUBTS-^UBISDIOTldN  AND  CuBTODT— NOTICE  OF  PURPOSE  TO  ACQUIRE  REQ- 

UISITE. 

Neither  jurisdiction  nor  custody  of  specific  property  can  be  conferred 
upon  a  court  or  acquired  by  it  by  the  commencement  and  prosecution  of 
a  suit  which  contains  no  notice,  either  in  the  pleadings  or  other  proceed- 
ings therein,  of  any  purpose  to  affect  such  property  thereby. 

Nor  do  purchasers  of  such  propertj^  pendente  lite  who  rfre  not  parties 
to  such  a  suit  take  it  subject  to  subsequent  judgments  or  decrees  therein 
that  attempt  to  affect  it. 

6.  Same— Facts— Conclusions. 

The  Gulf  Company  was  the  grantee  ot  the  purchaser  in  1888  of  a  rail- 
road from  liittle  Rock  to  Hopefield,  under  a  decree  of  foreclosure  sale 
made  by  the  federal  court  In  18W,  by  which  the  purchaser  was  required 
to  pay  such  claims  filed  in  that  court  and  such  only  as  that  court  should 
adjudge  prior  in  lien  to  the  mortgage  foreclosed  which  was  made  In  1887, 
and  in  which  decree  the  court  reserved  to  Itself  the  right  to  retake  and 
resell  the  property  to  satlst^  such  claims  if  the  purchaser  failed  to  dis- 
charge them.  That  suit  in  foreclosure  was  commenced  in  1893,  and  the 
federal  court  then  took  possession  of  the  railroad  by  its  receivers,  and 
held  and  operated  it  until  it  delivered  It  to  the  purchaser  under  the  de- 
cree after  the  sale  In  I8d8.  In  1872  the  defendants  owned  Interests  in 
90  acres  of  land  on  the  bank  of  the  Mississippi  river  at  Hopefield  oppo- 
site Memphis,  which  the  predecessors  in  title  of  the  mortgagor  had  for 
some  time  prior  to  1887  used  for  railway  purposes  without  making  com- 
pensation therefor,  but  all  of  which  except  1%  acres  caved  into  the  Mis- 
sissippi river  prior  to  1902.  In  1880  the  defendants  brought  a  suit  in  a 
state  court  in  Arkansas  against  one  of  the  predecessors  in  title  of  the 
mortgagor  to  recover  compensation  for  the  taking  of  that  land,  and  to 
enjoin  that  predecessor  from  the  use  of  it  until  such  compensation  was 
made,  and  in  1002  they  recovered  a  judgment  In  that  suit  against  the 
preilecessor  for  $17,906.33  and  some  Interest.  After  they  recovered  this 
judgment  they  exhibited  a  dependent  bill  in  the  state  court  against  the 
Gulf  Company  to  obtain  a  decree  therein  that  their  judgment  was  se- 
cured by  a  lien  upon  the  entire  railroad  superior  to  its  title  and  to  the 
lien  of  the  foreclosed  mortgage,  and  the  federal  court  upon  a  supplemental 
bill  filed  In  the  foreclosure  suit  enjoined  them  from  proceeding  with  their 
dependent  suit.  The  defendants  had  filed  their  claim  in  the  foreclosure 
suit  in  the  form  of  an  intervening  petition  in  1895  and  had  prayed  that 
court  for  a  decree  that  they  were  secured  by  a  Hen  superior  to  that  of  the 
mortgage,  and  that  their  Hen  should  be  paid  out  of  the  property  or  out  of 
its  proceeds  in  preference  to  that  of  the  mortgage. 

Held  (1)  the  state  court  acquired  no  jurisdiction  or  custody  of  any 
part  of  the  railroad  or  its  appurtenances,  except  the  90  acres,  by  the 
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STilt  of  1880,  and  It  surrendered  its  Jurisdiction  over  those  90  acres  when 
It  entered  Its  decree  In  1002. 

(2)  The  federal  conrt  acquired  exclusive  Jurisdiction  and  custody  of  the 
railroad  by  the  commencement  of  the  foreclosure  suit  and  its  seizure  by 
its  receivers. 

[Bd.  Note.— "For  cases  In  point,  see  Cent  Dig.  vol.  18,  Ctourts,  H  1885- 
1396.] 

(3)  The  defendants  by  their  intervening  petition  became  parties  to  the 
foreclosure  suit  and  filed  their  claim  therein  before  the  foreclosure  sale. 

(4)  The  federal  court  reserved  to  itself  by  its  decree  exclusive  Jurls^ 
diction  to  determine  what  claims  filed  in  that  case  were  prior  in  Hen  to 
the  mortgage  and  should  be  paid  by  the  purchaser. 

(5)  The  dependent  suit  brought  by  the  defendants  against  the  Gulf 
Company  In  the  state  court  to  enforce  their  claim  of  a  lien  superior  to 
its  title  and  to  the  lien  of  the  mortgage  was  an  attempt  to  avoid  the  de- 
cree of  foreclosure  and  the  title  thereunder  and  to  impair  the  Jurisdic- 
tion of  the  federal  court,  and  the  power  was  conferred  and  the  duty  im- 
posed upon  it  to  enjoin  the  prosecution  of  that  suit 

(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

This  is  an  appeal  from  an  order  which  granted  a  temporary  injunction 
against  the  prosecution  by  certain  Judgment  creditors  of  a  suit  In  the  chan- 
cery court  of  Crittenden  county,  in  the  state  of  Arkansas,  to  subject  a  rail- 
road and  its  appurtenances,  which  were  owned  by  the  complainant,  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company,  under  a  decree  of  fore- 
closure rendered  by  the  United  States  Circuit  Court  for  the  District  of  Ar- 
kansas, to  a  lien  alleged  to  be  paramount  to  the  mortgage  foreclosed  and  to 
satisfy  their  Judgment,  which  had  been  rendered  after  the  foreclosure  against 
the  predecessor  in  title  of  the  mortgagor,  by  a  sale  of  the  railroad.  Neither 
the  mortgagor,  the  mortgagee,  nor  the  Gulf  Company  were  parties  to  the  ac- 
tion which  resulted  in  that  Judgment. 

The  chief  subject  of  this  controversy  Is  the  railroad  from  Little  Rock,  in 
the  state  of  Arkansas,  to  Hopefield,  upon  the  west  bank  of  the  Mississippi 
river  opposite  Memphis.  In  1887,  the  Little  liock  &  Memphis  Railroad  Com- 
pany, hereinafter  called  the  Little  Rock  Company,  succeeded  to  the  title  to 
this  railroad  of  the  Little  Rock  &  Memphis  Railroad  Company  as  reorganized, 
and  mortgaged  the  railroad  and  its  appurtenances  to  secure  its  bonds  to  the 
amount  of  $3,186,000.  The  reorganized  company,  and  Its  predecessor  In  title, 
had  at  various  times  between  1872  and  1887  appropriated  to  the  use  of  its 
railroad  without  compensation  about  90  acres  of  land  on  the  west  bank  of  the 
Mississippi  river  at  Hopefield,  to  undivided  Interests  in  which  the  defendants 
had  title.  This  land  was  used  for  a  time  by  these  predecessors,  and  it  then 
caved  into  the  river  and  disappeared  so  that  little  of  it  is,  or  ever  has  been, 
in  the  possession  or  use  of  the  Gulf  Company.  In  1880  the  defendants  com- 
menced a  suit  in  the  circuit  court  of  Crittenden  county  against  the  old  re- 
organized company,  in  which  they  prayed  that  the  amount  due  them  for  the 
use  of  this  land  and  for  the  removal  of  earth  and  timber  therefrom  by  that 
company  and  by  its  predecessor  in  title  might  be  ascertained  and  paid,  and 
that  the  reorganized  company  might  be  enjoined  from  using  this  land  until 
this  amount  was  paid.  There  was  no  claim  to  or  prayer  for  any  lien  upon 
the  railroad  In  the  bill  in  that  suit,  or  in  the  amended  bill  therein,  which 
was  subsequently  filed.  The  final  decree  In  that  suit  was  rendered  on  Febru- 
ary 27,  3902,  and  It  was  that  the  defendants  should  recover  from  the  reor- 
ganized company  $17,956.30,  and  interest  from  September  23,  1901,  and  costs, 
and  it  granted  no  other  relief.  Between  the  commencement  of  that  suit  in 
1880  and  the  final  Judgment  in  1902,  it  had  been  dismissed,  and  its  dismissal 
had  been  reversed  (Organ  v.  Memphis  &  Little  Rock  R,  R.  Co.,  51  Ark.  235. 
11  S.  W.  96);  a  Judgment  had  been  recovered  against  the  reorganized  com- 
pany by  the  defendants  for  $13,868.80,  and  that  Judgment  had  been  reversed 
(Memphis  ft  Little  Rock  Railroad  Company  v.  Organ,  67  Ark.  84,  55  S.  W. 
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952) ;  the  defendants  bad  brought  a  suit  on  September  12,  1895,  to  enfdroe 
their  Judgment  of  $13,868.80  by  subjecting  the  railway  and  other  property  to 
an  alleged  Hen.  had  obtained  a  decree,  and  that  decree  bad  been  reversed 
< Memphis  &  Little  Rock  Railroad  Company  y.  Organ,  70  Ark.  195,  06  &  W. 
922),  and  that  suit  bad  been  abandoned. 

On  June  1,  1893,  the  Central  Trust  Company,  the  trustee  named  in  the  mort- 
gage of  the  railroad  and  its  appurtenances  made  by  the  Little  Rock  Company 
in  1887,  filed  its  bill  in  the  cou]%  below  to  foreclose  that  mortgage,  and  on 
that  day  the  court  appointed  a  receiver  of  the  railroad  and  its  appurtenances 
who  took  Immediate  possession  thereof  and  held  the  same  until  he  delivered 
this  property  to  the  purchaser  under  the  foreclosure  sale,  which  was  made 
on  October  25,  1898.  The  Little  Rock  Company  was  a  party  defendant  to 
this  foreclosure,  and  the  decree  which  was  rendered  on  October  22,  1894,  pro- 
vided that  the  property  should  be  sold,  that  all  equity  of  redemption  of  the 
Little  Rock  Company  and  all  permns  claiming  under  it  should  be  thereupon 
foreclosed  and  forever  barred,  that  in  addition  to  the  purchase  price  which 
should  be  bid  the  purchaser  should  pay  "all  claims  filed  in  this  cause,  but  only 
when  the  court  shall  allow  such  claims  and  adjudge  the  same  to  be  prior  in 
lien  to  the  mortgage  foreclosed  in  this  suit,  and  in  accordance  with  the  order 
or  orders  of  the  court  allowing  such  claims  and  adjudging  with  respect  there- 
to." The  decree  also  contained  these  provisions:  "The  court  reserves  the 
right  to  retake  and  resell  said  property  in  case  of  the  failure  or  neglect  of 
the  purchaser  or  purchasers,  or  his  or  their  assigns,  approved  by  the  court 
aforesaid,  to  comply  with  any  order  of  the  court  In  respect  to  the  payment 
of  receiver's  certificates,  debts,  or  obligations,  or  of  prior  liens  or  claims  above 
mentioned  within  20  days  after  service  of  such  order  upon  such  purchaser  or 
purchasers,  or  his  or  their  assigns.  ♦  ♦  ♦  And,  further,  the  said  purchaser 
or  purchasers  shall  have  and  be  entitled  to  hold  the  said  railroad  and  prop- 
erty free  and  discharged  of  and  from  all  lien  of  the  mortgage  foreclosed  by 
this  suit,  and  from  the  claims  of  the  parties  to  this  suit,  or  any  of  them,  ex- 
cept the  claim  of  the  complainant.  Central  Trust  Company  of  New  York,  by 
reason  of  the  payment  of  $45,000  made  by  it  to  the  State  of  Arkansas,  as  here^ 
inabove  mentioned.  All  questions  not  hereby  disposed  of  and  determined 
are  hereby  reserved  for  further  adjudication,  the  settlement  of  the  same  being 
held  not  to  be  necessary  for  the  purposes  of  this  decree.  And  the  court  re- 
serves all  right  to  make  such  further  order  at  the  foot  of  this  decree  as  may 
seem  Just  and  proper."  While  this  suit  was  pending  and  the  railroad  and  its 
appurtenances  were  in  the  possession  of  the  receiver,  and  on  September  28, 
1895,  the  defendants  filed  their  petition  of  intervention  therein,  in  which  they 
alleged  that  by  virtue  of  their  daim  against  the  old  reorganized  company, 
for  which  they  had  then  secured  the  Judgment  for  $13,868.80,  which  was  sub- 
sequently reversed,  they  had  a  lien  upon  the  line  of  railroad  between  Little 
Rock  and  Memphis,  which  the  Little  Rock  Company  had  mortgaged  to  the 
Central  Trust  Company,  which  was  prior  in  lien  and  superior  in  equity  to 
the  lien  of  the  mortgage,  and  prayed  that  the  railroad  should  be  first  applied 
to  the  satisfaction  of  that  lien.  On  August  7,  1896,  they  filed  an  amended 
and  supplemental  petition  in  this  foreclosure  suit,  and  prayed  that  the  rail- 
road then  in  the  possession  and  under  the  control  of  the  receiver  of  the  court 
below  should  be  adjudged  by  that  court  to  be  subject  to  their  alleged  lien  for 
their  claim  against  the  old  reorganized  company,  that  such  lien  be  declared 
to  be  superior  and  paramount  to  all  other  liens  and  claims^  and  that  the  rail- 
road and  its  appurtenances  be  sold  for  the  payment  thereof,  or  that  a  suffi- 
cient amount  of  the  proceeds  of  the  sale  in  the  foreclosure  suit  be  segregated, 
set  apart,  and  applied  to  the  amount  due  them  in  preference  to  all  other 
claims  and  demands  whatsoever.  The  foreclosure  sale  was  made  on  October 
25,  1898,  to  Frederick  P.  Olcott  It  was  confirmed  by  the  court,  and  certain 
allowances  were  made  and  directed  to  be  paid  out  of  the  proceeds  of  the  sale 
on  November  19,  181)8,  but  no  order  or  decree  was  ever  made  that  tlie  prayer 
of  the  petitioners  in  their  intervening  petition  should  be  granted,  or  that  they 
were  entitled  to  a  lien  paramount  to  that  of  the  mortgagee  and  of  the  pur- 
chaser at  the  foreclosure  sale.  Olcott,  the  purchaser,  conveyed  the  railroad 
to  the  Choctaw  &  Mt^uiphis  Railroad  Company,  which  sul)8equently  and  on 
June  30,  1900,  conveyed  it  to  the  Gulf  Company,  which  now  owns  it 
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On  September  8,  1002,  the  defendants  in  this  suit  filed  a  bill  in  the  chan- 
cery court  of  Crittenden  county,  against  the  Gulf  Company  and  others,  In 
which  they  alleged  that  their  judgment  of  $17,956.36  against  the  reorganized 
company  was  secured  by  a  lien  upon  the  entire  railroad  from  Little  Rock 
to  Memphis  and  its  appurtenances,  which  was  paramount  and  superior  to  the 
title  of  the  Gulf  Company  under  the  foreclosure  sale,'  and  prayed  that  the  rail- 
road and  all  its  appurtenances  and  franchises  be  sold  to  satisfy  that  lieu. 
They  also  alleged  that  the  old  reorganized  company  had  certain  specific  real 
estate  upon  which  they  had  levied  an  execution  under  their  Judgment,  that 
the  reorganized  company  was  Insolvent,  and  prayed  that  a  receiver  of  its  as- 
sets and  property  be  appointed,  and  tl)at  its  property  be  sold  and  the  pro- 
ceeds distributed  among  its  creditors.  Thereupon  the  Gulf  Company  and  the 
Choctaw  &  Memphis  Railroad  Company,  its  predecessor  in  interest  under  the 
foreclosure,  exhibited  their  supplemental  bill  in  the  foreclosure  suit,  in  which 
they  set  forth  the  material  facts  which  liave  l)een  recited,  and  also  the  fact 
that  on  March  12,  1897,  in  this  foreclosure  suit,  the  court  after  hearing,  en- 
joined the  defendants  from  levying  an  execution  upon  the  specific  property 
-jpon  which  they  aver  in  their  bill  that  they  have  levied  an  execution,  and 
prayed  that  the  defendants  be  enjoined  from  prosecuting  their  suit  in  the 
state  court  to  establish  a  lien  upon  the  railroad  paramount  to  their  title  un- 
der tlie  foreclosure  decree,  and  to  sell  the  specific  property  which  they  had 
theretofore  been  enjoined  from  selling,  and  the  court  granted  a  preliminary  in- 
junction in  accordance  with  this  prayer. 

Wm.  M.  Randolph  (George  Randolph  and  Wassell  Randolph,  on  the 
brief),  for  appellants. 

Thomas  S.  Buzbee  (Edward  B.  Peirce  and  John  T.  Hicks,  on  the 
brief),  for  appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
concurrent  jurisdiction  in  this  country  of  many  courts,  national  and 
state,  and  the  conflict,  confusion,  and  uncertainty  that  their  simultane- 
ous exercise  of  their  powers  over  the  same  subject-matter  would  en- 
tail, have  caused  the  adoption  of  this  salutary  rule  of  practice  and  ad- 
ministration, the  strict  observance  of  which  comity,  courtesy,  and  ne- 
cessity alike  demand.  The  legal  custody  of  specific  property  by  one 
court  of  competent  jurisdiction  withdraws  it,  so  far  as  necessary  to  ac- 
complish the  purpose  of  that  custody,  until  that  purpose  is  completely 
accomplished  from  the  jurisdiction  of  every  other  court.  The  court 
which  first  acquires  jurisdiction  of  specific  property  by  the  lawful 
seizure  thereof,  or  by  the  due  commencement  of  a  suit  in  that  court,, 
from  which  it  appears  that  it  is,  or  will  become,  necessary  to  a  com- 
plete determination  of  the  controversy  involved,  or  to  the  enforcement 
of  the  judgment  or  decree  therein,  to  seize,  charge  with  a  lien,  sell,  or 
exercise  other  like  dominion  over  it,  thereby  withdraws  that  property 
from  the  jurisdiction  of  every  other  court  and  entitles  the  former  to  re- 
tain the  control  of  it  requisite  to  effectuate  its  judgment  or  decree  in 
the  suit  free  from  the  interference  of  every  other  tribunal.  Farmers' 
Loan  &  Trust  Company  v.  Lake  Street  Railroad  Co.,  177  U.  S.  51, 
61,  20  Sup.  Ct.  664,  44  L.  Ed.  667;  Peck  v.  Jenness,  7  How.  612,  12 
L.  Ed.  841 ;  Freeman  v.  Howe,  24  How.  450,  16  L.  Ed.  749 ;  Moran 
v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct.  1019,  38  L.  Ed.  981 ;  Central 
Bank  v.  Stevens,  169  U.  S.  432,  18  Sup.  Ct.  403,  42  L.  Ed.  807 ;  Wil- 
liams V.  Ncely,  67  C.  C.  A.  171,  185,  134  Fed.  1,  15,  69  L.  R.  A.  232 ; 
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Barber  Asphalt  Company  v.  Morris,  66  C.  C.  A.  65,  58,  132  Fed.  945, 
948,  67  L.  R.  A.  761 ;  Gates  v.  Bucki,  53  Fed.  961,  969,  4  C.  C.  A.  116, 
128,129. 

When  a  court  has  by  lawful  proceedings  taken  possession  of  specific 
property,  it  has  during'  that  possession,  and  as  incident  thereto,  juris- 
diction to  hear  and  determine  all  questions  respecting  the  title,  posses- 
sion, and  control  thereof,  and  courts  of  co-ordinate  jurisdiction  are 
powerless  to  render  any  judgment  or  decree  that  will  invade  or  dis- 
turb the  possession  of  the  property  while  it  is  in  the  custody  of  the 
court  which  has  thus  first  acquired  it.  Moreover,  the  court  which  has 
thus  acquired  dominion  over  specific  property,  and  which  by  its  decree 
adjudges  its  sale  or  other  disposition,  may  lawfully  retain,  after  the 
sale  and  delivery  of  the  possession  of  the  property  to  the  purchaser, 
the  requisite  jurisdiction  to  adjudicate  claims  for  liens  upon  it,  to  make 
its  decree  effective,  and  to  protect  the  title  of  its  purchaser  under  its 
decree  against  the  disregard  or  avoidance  thereof  by  means  of  suits  in 
other  courts  or  other  proceedings.  The  jurisdiction  of  a  court  over 
a  subject-matter  or  a  cause  once  lawfully  acquired  includes  the  power 
to  enforce  its  judgment  or  decree,  and  to  protect  the  title  of  those 
holding  under  it  from  every  attempt  to  avoid  or  annul  it.  Chicot  Co. 
V.  Sherwood,  148  U.  S.  529,  533,  534,  13  Sup.  Ct.  695,  37  L.  Ed.  546; 
Julian  V.  Central  Trust  Company,  193  U.  S.  93,  112,  24  Sup.  Ct.  399, 
48  L.  Ed.  629 ;  Wabash  Railroad  Company  v.  Adelbert  College  (Su- 
preme Court,  January  6,  1908)  28  Sup.  Ct.  182,  52  L.  Ed. ;  Barber 

Asphalt  Paving  Co.  v.  Morris,  132  Fed.  946,  949,  66  C.  C.  A.  55,  59,  67, 
67  L.  R.  A.  761;  Brun  v.  Mann,  80  C.  C.  A.  513,  151  Fed.  145. 

A  bill  in  equity  dependent  upon  a  former  suit  in  the  same  court  may 
be  maintained  by  the  purchaser  under  the  decree  or  by  any  other  party 
mterested  therein  (1)  to  aid,  enjoin,  or  regulate  the  original  suit;  (2) 
to  restrain,  avoid,  explain,  or  enforce  the  judgment  or  decree  there- 
in ;  or  (3)  to  enforce,  to  enjoin  the  enforcement  of,  or  to  obtain  an  ad- 
judication of  liens  upon  or  claims  to  property  involved  in  the  original 
suit.  Brun  v.  Mann,  151  Fed.  145,  80  C.  C.  A.  513.  And  where  a 
Federal  Court  acts  in  aid  of  its  own  jurisdiction  to  render  its  decree 
or  the  title  under  it  effectual  it  may,  notwithstanding  section  720,  Rev. 
St.  (U.  S.  Comp.  St.  1901,  p.  581),  restrain  all  proceedings  in  a  state 
court  which  would  have  the  effect  of  defeating  or  impairing  its  ju- 
risdiction. Sharon  v.  Terry,  36  Fed.  337,  1  L.  R.  A.  572 ;  French  v. 
Hay,  22  Wallace^  250 ;  Dietsch  v.  Huidekoper,  103  U.  S.  494,  26  L. 
Ed.  354;  Julian  v.  Central  Trust  Company,  193  U.  S.  112,  24  Sup. 
Ct.  399,  48  L.  Ed.  629. 

In  the  case  last  cited  the  Southern  Railway  Company  was  the  pur- 
chaser of  a  railroad  under  a  decree  of  foreclosure  rendered  by  a  federal 
court  on  May  2,  1894,  wherein  that  court  reserved  to  itself  jurisdiction 
over  the  allowance  of  claims  to  liens  upon  the  property  in  the  terms  of 
the  decree  in  the  case  at  bar.  It  provided  in  its  decree  that  the  pur- 
chaser should  pay  "all  claims  filed  in  this  cause,  but  only  when  the 
court  shall  allow  such  claims  and  adjudge  the  same  to  be  prior  in  lien 
to  the  mortgage  foreclosed  in  this  suit,  and  in  accordance  with  the  or- 
der or  orders  of  the  court  allowing  such  claims  and  adjudging  with  re- 
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spcct  thereto,"  and  contained  the  provision  regarding  the  retaking  and 
reselling  of  property  which  appears  in  the  decree  in  this  foreclosure 
suit.  Page  110  of  193  U.  S.,  and  page  406  of  24  Sup.  Ct  (48  L.  Ed. 
629).  The  Supreme  Court  of  North  Carolina  had  held  that  under  the 
Constitution  and  laws  of  that  state  the  railroad  in  the  hands  of  the 
purchaser  under  this  decree  was  subject  to  levy  and  sale  to  satisfy 
judgments  against  the  mortgagor  on  claims  against  it  which  had  ac- 
crued subsequent  to  the  foreclosure  sale  and  the  sheriff  had  according- 
ly levied  executions  issued  upon  such  judgments  upon  the  property  of 
the  purchaser  at  that  sale  and  was  about  to  sell  it  to  satisfy  those 
judgments.  Thereupon  the  purchaser  and  the  complainant  in  the  fore- 
closure suit  exhibited  a  supplemental  bill  therein  in  which  they  set 
forth  these  facts.  The  circuit  court  enjoined  the  sheriff  from  proceed- 
ing to  sell  the  property  under  the  executions  and  the  Supreme  Court 
afBrmed  its  decree,  and  said : 

"It  Is  obvious  that  by  this  decree  of  sale  and  confirmation  It  was  the  In- 
tention and  purpose  of  the  federal  court  to  retain  jurisdiction  over  the  cause 
so  far  as  was  necessary  to  determine  all  Hens  and  demands  to  be  paid  by 
the  purchaser.  It  accepted  the  purchaser  and  thereby  made  It  a  party  to  the 
suit  Blossom  v.  Railroad  Co.,  1  Wall.  655,  17  L.  Ed.  673.  The  court  re- 
served the  right  to  retake  the  property  If  necessary  to  enforce  any  lien  that 
might  be  adjudged  against  the  same.  On  the  other  hand,  the  purchaser  agreed 
to  pay  only  such  demands  as  the  circuit  court  might  declare  and  adjudge  to 
be  legally  due,  with  the  right  of  appeal  from  such  judgment.  These  provi- 
sions make  apparent  the  purpose  of  the  court  to  retain  jurisdiction  for  tho 
purpose  of  Itself  settling  and  determining  all  liens  and  demands  which  the 
purchaser  should  pay  as  a  condition  of  security  in  the  title  which  the  court 
bad  decreed  to  be  conveyed.  If  the  sheriff  is  allowed  to  sell  the  very  prop- 
erty conveyed  by  the  federal  decree,  such  action  has  the  effect  to  annul  and 
set  it  aside,  because  in  the  view  of  the  state  court  it  was  ineffectual  to  pass 
the  title  to  the  purchaser.  In  such  case  we  are  of  opinion  that  a  supple- 
mental bill  may  he  filed  in  the  original  suit  with  a  view  to  protecting  the  prior 
jurisdiction  of  the  federal  court  and  to  render  effectual  its  decree.  Central 
Trust  Co.  of  New  York  v.  .St  Louis,  Arkansas,  etc.,  RaUroad  Oo.  (C.  C.)  5J> 
Fed.  385;  Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  v.  Norfolk  &  W.  R.  R.  Co. 
(C.  C.)  88  Fed:  815;  State  Trust  Co.  v.  Kansas  City,  etc.,  R.  R.  Co.  (O.  C.) 
110  Fed.  10." 

In  Wabash  Railroad  Co.  v.  The  Adelbert  College,  a  case  in  which 
the  Supreme  Court  delivered  its  opinion  on  January  6,  1908,  the  col- 
lege had  brought  a  suit  in  one  of  the  state  courts  of  Ohio  on  April  28, 
1883,  upon  certain  equipment  bonds  which  were  issued  in  1862  and 
which  the  college  averred  were  secured  by  a  lien  upon  a  part  of  the 
railroad  of  the  Wabash  Company,  which  was  paramount  to  the  liens 
of  certain  mortgages  thereon  which  were  given  subsequent  to  1862, 
and  the  college  prayed  for  an  establishment  of  this  lien  and  for  a  sale 
of  the  road  to  satisfy  it.  In  1897  it  secured  a  decree  to  that  effect 
which  was  affirmed  on  appeal  to  the  Supreme  Court  of  Ohio  and  was 
then  challenged  by  an  appeal  to  the  Supreme  Court  The  great  objec- 
tion to  the  decree  was  tliat  the  state  courts  were  without  jurisdiction  to 
render  it  because  the  United  States  Circuit  Court,  in  suits  commenced 
after  1883  to  foreclose  mortgages  made  subsequent  to  1862,  had  taken 
possession  of  the  railroad  by  its  receivers  meanwhile,  and  in  1889  had 
rendered  a  decree  of  foreclosure  sale  wherein  it  had  reserved  to  itself 
the  power  to  adjudge  the  superiority  to  the  mortgages,  of  all  alleged 


Digitized  by 


Google 


362.  160  FSDiDRAL  BBPOBTSB. 

liens,  and  the  right  of  their  holders  to  enforce  them  against  the  prop- 
erty in  the' hands  of  its  purchasers.  The  Supreme  Court  reversed  the 
decisions  of  the  Ohio  courts,  held  that  although  the  federal  court  had 
delivered  over  the  possession  of  the  property  to  the  purchasers  under 
its  decree  more  than  16  years  before,  yet  it  still  retained  the  exclusive 
jurisdiction  to  determine  all  claims  to  liens  upon  it  superior  to  the 
liens  of  the  mortgages  foreclosed  and  to  the  title  of  the  purchaser  un- 
der the  decree,  and  that  the  College  had  no  remedy  but  to  present  its 
claim  to  that  court. 

The  principles  and  decisions  to  which  reference  has  now  been  made 
seem  to  leave  little  doubt  of  the  proper  disposition  of  the  issue  before 
us.  Counsel  for  the  defendants,  however,  contend  that  the  state  court 
first  acquired  jurisdiction  of  this  railroad  and  of  the  lots  upon  which 
the  defendants  made  their  levy  in  1902  by  the  commencement  of  their 
suit  in  1880  and  that  because  the  subjection  of  all  this  property  to  a 
lien  to  secure  the  payment  of  the  judgment  which  they  recovered  in 
that  suit  against  the  old  reorganized  company  on  February  27,  1902, 
is  necessary  to  satisfy  that  judgment,  and  because  a  court  which  once 
acquires  jurisdiction  of  the  parties  to  and  the  subject-matter  of  a  con- 
troversy may  retain  them  against  all  other  courts  until  its  judgment  or 
decree  is  executed,  the  court  in  Crittenden  county  still  has  jurisdiction 
under  the  defendant's  dependent  bill  to  subject  this  property  to  the 
payment  of  that  judgment  notwithstanding  the  intervening  foreclosure 
in  the.  federal  court.  Another  contention  of  counsel  is  that  because 
the  defendant's  suit  of  1880  was  pending  before  the  foreclosure,  the 
mortgagor,  the  mortgagee,  the  purchaser,  and  the  Gulf  Company,  his 
grantee,  were  parties  by  representation  to  that  suit,  and  their  title  to 
the  railroad  and  to  the  property  levied  upon  was  thereby  subjected  to 
the  lien  of  the  defendant's  judgment. 

A  clear  conception  of  the  nature  of  the  suit  of  1880  and  of  the  rela- 
tions of  the  parties  will  do  much  to  determine  the  soundness  of  these 
positions.  That  was  a  suit  by  the  defendants  against  the  old  reorganiz- 
ed company  to  recover  of  it  the  damages  which  the  defendants  had 
sustained  from  the  taking  and  use  by  it,  and  its  predecessors  in  title, 
of  90  acres  of  land,  and  to  enjoin  that  company  from  using  that  land 
until  it  paid  for  it.  No  lien  or  claim  upon  the  railroad  or  upon  any 
other  property  than  the  90  acres  of  land  was  ever  made  in  that  suit. 
The  final  decree  therein  which  was  rendered  in  1902  granted  no  in- 
junction against  the  use  of  the  land,  found  that  most  of  this  land  had 
caved  into  the  river,  and  that  "the  railroad  is  not  using  any  of  the  re- 
maining part  of  said  land  except  what  is  known  as  the  'grave-yard- 
track'  which  covers  about  1%  acres  of  land,"  and  rendered  a  personal 
judgment  against  the  old  reorganized  company  alone  and  no  other  relief. 
The  state  court  undoubtedly  had  jurisdiction  of  the  90  acres  of  land 
from  the  commencement  of  the  suit  in  1880  until  it  rendered  its  decree. 
But  when  it  refused  to  enjoin  the  use  of  this  land  or  to  make  any  other 
decree  concerning  it,  and  its  final  decree  was  a  mere  personal  judg- 
ment against  the  old  reorganized  company,  it  thereby  completely  re- 
nounced and  surrendered  its  custody  and  jurisdiction  of  every  part  of 
the  90  acres,  and  the  suit  of  1880  may  now  be  treated  as  though  that 
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land  was  never  affected  thereby.  The  title  of  the  Gulf  Company  is 
the  title  of  the  mortgagee  perfected  by  the  decree  of  foreclosure. 
The  mortgagor,  the  Little  Rock  Company,  derived  its  title  to  the  rail- 
road and  its  appurtenanceis  from  the  reorganized  company,  and  if  in 
1887,  when  it  made  its  mortgage  to  the  Central  Trust  Company,  there 
had  been  a  suit  pending,  the  object  of  which  fairly  disclosed  by  the 
bill  or  other  pleadings  or  proceedings  therein  had  been  to  subject  that 
property  to  a  lien  for  the  claims  of  the  defendants,  the  court  in  which 
that  suit  was  pending  might  thereby  have  acquired  jurisdiction  and 
custody  of  that  property,  and  the  mortgagor,  and  the  mortgagee,  and 
the  subsequent  purchaser  might  have  taken  their  title  subject  to  the 
execution  of  the  final  adjudication  of  that  claim  by  that  court.  But 
jurisdiction  of  specific  property  may  not  be  conferred  upon  a  court  by 
a  suit  in  which  neither  the  court  nor  any  of  the  parties  seek  to  aflfect 
it  or  its  title.  Pending  suits  which  disclose  no  purpose  of  any  one  to 
change  or  to  affect  in  any  way  the  title  to  specific  property  of  parties 
to  them  may  not  subject  the  purchasers  or  grantees  thereof  pendente 
lite  to  subsequent  judgments  or  decrees  therein  which  attempt  to  affect 
them.  Such  grantees  are  not  parties  by  representation  to  such  ad- 
judications because  the  suits  give  no  notice  of  an  intention  to  seek 
such  judgments  when  they  take  their  titles.  A  court  does  not  acquire 
jurisdiction  of  the  specific  property  of  a  debtor  by  an  action  against 
him  for  a  personal  money  judgment,  and  a  purchaser  from  the  debtor 
pendente  lite  takes  it  free  from  a  subsequent  judgment  against  him. 
A  suit  to  enjoin  a  debtor  from  using  specific  property  until  the  cred- 
itor's claim  is  paid  confers  on  the  court  no  jurisdiction  over  other 
property  of  the  debtor,  and  a  purchaser  of  the  latter  from  the  debtor 
pendente  lite  takes  it  free  from  any  subsequent  decree  therein  whicli 
attempts  to  affect  it.  The  trustee  and  the  bondholders  in  this  case 
were  bona  fide  purchasers  of  this  railroad  and  its  appurtenances  for 
value  in  1887  when  they  took  their  mortgage  and  paid  more  than  $3,- 
000,000  for  it.  There  was  no  suit  then  pending  against  the  Little 
Rock  Company,  the  mortgagor.  The  suit  against  the  reorganized  com- 
pany, its.  predecessor  in  title,  contained  no  notice  of  any  claim  or  in- 
tention to  aftect  the  railroad  or  its  appurtenances  or  the  title  of  the 
Little  Rock  Company  thereto,  and  asked  the  court  for  no  relief  against 
them.  That  suit  therefore  failed  to  invoke  the  jurisdiction  of  the  Cir- 
cuit Court  of  Crittenden  county  over  the  railroad  and  its  appurtenances 
or  to  bring  them  into  its  legal  custody,  and  it  did  not  subject  the  mort- 
gagee, the  mortgagor,  or  the  Gulf  Company,  neither  of  whom  were 
ever  parties  to  it,  to  any  adjudication  that  the  court  in  Crittenden 
county  might  subsequently  render  concerning  that  property,  or  its 
title. 

It  necessarily  follows,  therefore,  that  on  June  1,  1893,  when  the  suit 
was  commenced  in  the  federal  court  to  foreclose  the  mortgage  of  1887 
and  the  railroad  and  its  appurtenances  were  seized  by  the  receiver 
of  that  court,  no  other  court  had  either  actual  or  potential  jurisdiction 
or  custody  of  any  part  of  that  property  except  possibly  the  "gtave- 
yard-track,"  the  dominion  over  which  the  state  court  subsequently  re- 
nounced.   The  receiver  took  actual  possession  of  the  property,  and  the 
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exclusive  jurisdiction  over  it  vested  in  the  federal  court.  While  this 
property  was  in  its  possession  and  on  October  22,  1894,  it  rendered  a 
decree  that  the  railroad  and  its  appurtenances  should  be  sold  to  the 
highest  bidder,  that  in  addition  to  his  bid  tlie  purchaser  should  pay 
all  claims  filed  in  that  cause,  but  only  when  that  court  should  allow 
such  claims,  and  adjudge  the  sanie  to  be  prior  in  lien  to  the  mortgage 
foreclosed,  that  it  reserved  to  itself  the  right  in  case  he  failed  to  pay 
any  claims  so  adjudged  to  retake  and  resell  the  property  to  satisfy 
them,  and  that  tlie  purchasers  should  take  and  hold  the  railroad  and  its 
appurtenances  free  from  the  claims  of  all  the  parties  to  the  suit  ex- 
cept a  certain  claim  of  the  trust  company,  and  that  all  questions  not 
disposed  of  by  the  decree  were   reserved  for   further  adjudication. 

After  the  defendants  had  obtained  their  judgment  of  $13,868.80 
in  their  original  suit  of  1880,  which  was  subsequently  reversed  (Mem- 
phis &  Little  Rock  Co.  v.  Organ,  67  Ark.  84,  55  S,  W.  952),  and  on 
September  12,  1895,  they  exhibited  a  dependent  bill  in  the  state  court 
to  fasten  a  lien  for  their  claim,  then  evidenced  by  that  judgment,  upon 
the  railroad  superior  to  that  of  the  mortgage  and  to  sell  the  railroad 
and  its  appurtenances  to  discharge  that  lien,  and  they  obtained  a  decree 
in  that  dependent  suit  to  that  effect.  That  suit  and  decree  are,  how- 
ever, immaterial  now,  because  (1)  the  federal  court  had  the  exclusive 
jurisdiction  and  the  actual  possession  of  the  railroad  and  its  appur- 
tenances when  that  suit  was  filed,  and  the  state  court  was  powerless 
to  affect  that  property  by  any  adjudication  in  conflict  with  the  decree 
of  the  federal  court  regarding  it;  and  (2)  because  the  decree  in  that 
suit  was  subsequently  reversed.  Memphis  &  Little  Rock  Company  v. 
Organ,  70  Ark.  195,  66  S.  W.  922. 

On  September  28,  1895,  while  the  property  was  still  in  the  possession 
of  the  federal  court  and  before  the  sale  under  the  decree,  the  de- 
fendants filed  their  claim  in  that  cause  in  the  form  of  an  intervening 
petition,  which  they  subsequently  amended  and  supplemented  by  an- 
other petition  on  August  7, 1896.  In  each  of  these  petitions  they  pray- 
ed the  court  below  to  decree  that  they  had  a  lien  upon  the  entire  rail- 
road and  its  appurtenances  for  the  amount  of  their  claim  which  was 
prior  in  time  and  superior  in  equity  to  the  lien  of  the  mfp*tgage,  and 
that  this  lien  should  be  paid  out  of  the  property  or  out  of  its  proceeds 
in  preference  to  the  lien  of  the  mortgage.  One  who  intervenes  in  a 
suit  before  the  disposition  of  specific  property  in  the  custody  of  the 
court,  after  the  decree  of  sale  and  before  the  sale  and  a  distribution 
of  the  proceeds,  and  prays  for  a  Hen  thereon  and  the  payment  of  his 
claim  from  the  proceeds  of  the  property,  thereby  becomes  a  party  to 
the  suit,  and  is  bound  by  the  decree  and  the  subsequent  proceedings 
thereunder.  Savannah  v.  Jesup,  106  U.  S.  563,  565,  1  Sup.  Ct.  512, 
27  L.  Ed.  276;  Wiswall  v.  Sampson,  14  How.  52,  14  L.  Ed.  322; 
French  v.  Gapen,  105  U.  S.  509,  525 ;  Ex  parte  Jordan,  94  U.  S..  248, 
251,  24  L.  Ed.  123 ;  Ingraham  v.  Dawson,  20  How.  486,  15  L.  Ed. 
984;  Gumbel  v.  Pitkin,  113  U.  S.  545,  547,  5  Sup.  Ct.  616.  28  L. 
Ed.  1128.  More  than  two  years  after  the  defendants  had  filed 'their 
amended  petition  in  that  suit  and  had  become  parties  thereto,  the  prop- 
erty was  sold  under  the  decree.     That  decree  and  the  accepted  bid 
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constituted  a  contract  of  sale  between  the  court  and  the  purchaser. 
They  also  became  a  contract  of  sale  between  the  parties  to  the  suit, 
including  the  defendants,  and  the  purchaser,  because  in  the  sale  the 
court  was  the  agent  and  representative  of  those  parties,  and  it  sold 
the  property  for  them.  One  of  the  terms  of  that  contract  was  that  the 
purchaser  in  addition  to  his  bid  should  pay  such  claims  filed  in  that 
cause  as  the  court  should  adjudge  to  be  prior  in  lien  to  the  mort- 
gage and  that  the  court  reserved  to  itself  exclusive  jurisdiction  to  de- 
termine what  claims  were  so  prior  in  lien.  The  federal  court  which 
was  then  in  the  exclusive  custody  of  the  property  had  the  undoubted 
right  to  retain  exclusive  jurisdiction  to  determine  this  question.  That 
it  effectually  made  this  reservation  is  demonstrated  by  the  fact  that  it 
did  so  in  the  very  terms  which  the  Supreme  Court  held  sufficient  to 
accomplish  that  purpose  in  Julian  v.  Central  Trust  Company,  193  U. 
S.  110,  24  Sup.  Ct.  399,  48  L.  Ed.  629.  The  agreement  of  the  court 
that  it  reserved  to  itself  and  would  exercise  exclusive  jurisdiction  to 
determine  the  priority  of  the  claimed  liens  which  the  purchaser  prom- 
ised to  pay  was  one  of  the  material  terms  of  the  contract  of  sale.  One 
might  be  willing  to  pay  a  certain  price  for  a  railroad  in  addition  to  the 
claims  against  it  which  a  specified  court  should  adjudge  prior  in  lien 
to  the  mortgage  when  he  wduld  hesitate  long  to  pay  that  price  or  to 
purchase  at  all  subject  to  claims  which  unknown  tribunals  might  thus 
adjudge.  Courts  should  not  be  less  solicitous  than  private  parties  to 
strictly  comply  with  the  terms  of  their  agreements,  and  the  contract 
of  s^le  in  this  case  required  the  court  below  to  exercise  the  exclusive 
jurisdiction  which  it  reserved  and  to  prevent  any  other  court  or  party 
from  imposing  upon  the  property  which  it  had  sold  any  lien  or  charge 
on  account  of  any  claim  filed  in  the  foreclosure  cause  which  had  not 
been  adjudged  by  the  court  which  conducted  that  suit  to  be  prior  in 
lien  to  the  mortgage.  The  power  was  conferred  and  the  duty  was  im- 
posed upon  the  court  below  to  restrain  all  further  proceedings  in  the 
state  court  which  might  have  that  effect.  "The  courts  of  the  United 
States  are  bound  to  proceed  to  judgment  and  to  afford  redress  to 
suitors  in  every  case  to  which  their  jurisdiction  extends.  They  can- 
not abdicate  their  authority  or  duty  in  any  case  in  favor  of  another 
jurisdiction."  Hyde  v.  Stone,  20  How.  170,  176,  16  L.  Ed.  874 ;  Bai?- 
ber  Asphalt  Paving  Co.  v.  Morris,  132  Fed.  945,  950,  952,  66  C.  C.  A. 
55,  5.9,  60,  67  L.  R.  A.  761. 

The  result  is  that  by  the  seizure  of  the  railroad  and  its  appurtenances 
in  the  foreclosure  suit,  and  by  the  injunction  which  it  issued  in  that 
cause  against  the  levy  of  any  execution  upon  the  specific  lots  and 
tracts  of  land  upon  which  the  defendants  subsequently  caused  the  levy 
to  be  made,  the  court  below  acquired  legal  custody  and  exclusive  ju- 
risdiction of  all  this  property ;  that  by  the  terms  of  its  decree  it  agreed 
with  the  purchaser  and  his  subsequent  grantees  that  they  should  not 
be  required  to  pay  any  claim  filed  in  that  cause  against  this  property, 
which  that  court  should  not  adjudge  to  be  secured  by  a  Hen  thereon 
superior  in  equity  to  the  lien  of  the  mortgage;  that  by  the  terms  of 
the  decree  that  court  reserved  to  itself  the  exclusive  jurisdiction  to 
determine  the  superiority  of  such  alleged  Hens ;  that  the  claim  of  the 


Digitized  by 


Google 


366  160  FEDERAL  RBPORTBR. 

defendants  to  a  lien  upon  this  property  superior  to  the  Hen  of  the 
mortgage  was  filed  in  that  cause  before  the  bid  or  the  sale ;  that  the 
defendants'  dependent  suit  in  the  chancery  court  of  Crittenden  county 
commenced  in  1903  to  enforce  their  claim  of  a  lien  upon  this  prop- 
erty superior  to  that  of  the  mortgage  was  violative  of  the  contract  of 
foreclosure  sale  and  an  attempt  to  avoid  the  terms  of  the  decree,  and 
to  unlawfully  incumber  the  title  of  the  purchaser  thereunder,  that  the 
chancery  court  of  Crittenden  county  had  no  jurisdiction  to  adjudge 
the  priority  of  the  alleged  lien  of  the  defendants  to  that  of  the  mort- 
gage or  to  the  title  of  the  purchaser  and  of  the  Gulf  Company  his 
grantee ;  and  that  the  only  remedy  of  the  defendants  was  the  presenta- 
tion and  enforcement  of  their  claim  for  this  lien  in  the  court  below, 
which  alone  has  jurisdiction  to  adjudge  that  they  have  a  lien  upon  this 
property  prior  or  superior  to  that  of  the  mortgage,  or  to  the  title  of 
the  Gulf  Company. 

In  the  dependent  bill  in  the  state  court  the  defendants  prayed  for 
the  appointment  of  a  receiver  of  the  property  of  the  old  reorganized 
company,  but  the  bill  fails  to  aver  that  that  company  has  any  property 
except  that  which  passed  under  the  decree  of  foreclosure,  and  that 
upon  which  the  defendants  were  enjoined  in  the  foreclosure  suit  from 
levying  any  execution.  If  at  the  final  hearing  the  fact  should  be  made 
to  appear  that  the  reorganized  company  has  other  property,  the  per- 
manent injunction  should  be  limited  to  the  prohibition  of  the  prosecu- 
tion of  any  suit  to  establish  or  enforce  any  lien  or  claim  superior  to 
that  of  the  mortgage  upon  any  of  the  property  which  passed  to  the 
complainants  under  the  decree  of  foreclosure.  As  it  does  not  as  yet 
appear  that  there  is  any  other  property,  the  temporary  injunction  which 
restrains  the  prosecution  of  the  dependent  suit  in  the  state  court  until 
the  final  hearing  of  this  suit  was  not  too  broad,  and  the  order  which 
directed  its  issue  must  be  affirmed. 

It  is  so  ordered. 

HOOK,  Circuit  Judge.  I  concur  in  the  result  except  as  to  the  90 
acres.  There  are  broad  statements  of  principles  in  the  opinion  which 
it  seems  to  me  are  not  involved  in  the  case.  As  to  them,  I  express 
no  opinion. 


SULUVAN  et  al.  ▼.  ALGREM  et  al. 

Circuit  CX>iirt  of  Appeals,  E>ighth  Circuit    March  8,  1908.) 

No.  2,668. 

CouBTS— Conflict  of  Jthusdiotion— Coubt  Which  Fibst  Aoqxtibeb  Cub- 
TODY  Excludes  Jubisdiotion  of  Othebs. 

The  lawful  custody  of  specific  property  by  a  court  of  competent  juris- 
diction withdraws  that  property,  so  far  as  necessary  to  accomplish  the 
purpose  of  that  custody  and  until  that  purpose  is  accomplished,  from  the 
Jurisdiction  of  every  other  court. 

The  court  which  first  acquires  the  lawful  Jurisdiction  of  specific  prop- 
erty by  the  seizure  thereof,  or  by  the  due  commencement  of  a  suit  from 
which  It  appears  that  it  is,  or  will  become,  necessary  to  a  determination 
of  the  controversy  involved  or  to  the  enforcement  of  its  Judgment  or 
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decree  therein  for  the  court  to  seize,  to  charge  with  a  lien,  to  sell,  or  to 
exercise  other  like  dominion  over  It,  thereby  withdraws  that  property 
from  the  Jurisdiction  of  every  other  court  so  far  as  necessary  to  accom- 
plish the  purpose  of  the  suit,  and  entitles  that  court  to  retain  the  control 
of  it  requisite  to  effectuate  its  final  judgment  or  decree  therein  free  from 
the  interference  of  every  other  tribunal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  S  1386.] 
^  Sake— Conflict  of  Dominion  to  bs  Avoided,  but  Case  to  Pboceed. 

When  a  court^of  co-ordinate  Jurisdiction  secures  by  proper  process  the 
custody  or  dominion  of  specitic  property,  which  it  is  one  of  the  objects 
of  a  suit  in  a  federal  court  to  subject  to  its  judgment  or  decree,  the  lat- 
ter suit  should  not  be  dismissed,  but  should  be  stayed  until  the  proceed- . 
ings  in  the  court  which  has  obtained  the  prior  custody  or  dominion  are 
concluded,  or  ample  time  for  their  termination  has  elapsed,  or  the  custody 
or  dominion  is  released. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  {  1386.1 
4.  Sake— £*edebal  Coubt  Declines  to  Appoint  Receivers  op,  ob  to  Inter- 

FEBE  WITH,   PBOPEBTT   IN  CaSTODT  OF   StaTB   COUBTS— FaCTS. 

After  two  suits  by  different  holders  of  contracts  of  an  insolvent  com- 
pany for  a  receiver,  an  injunction,  the  sale  of  its  property,  and  the  dis- 
tribution of  the  proceeds  thereof  among  its  creditors  and  contract  hold- 
ers had  been  brought  in  two  state  courts,  respectively;  after  a  receiver 
had  been  appointed,  and  an  injunction  had  issued  in  the  first  court ;  after 
that  receiver  had  taken  possession  of  property  of  the  company  worth 
$60,000,  had  been  removed,  and  another  receiver  had  been  appointed  in 
his  place;  after  the  order  appointing  the  second  receiver  had  been  chal- 
lenged by  an  appeal  and  a  supersedeas  bond  had  been  given ;  after  process 
had  been  served  in  the  second  suit,  and  the  second  state  court  had  issued 
a  restraining  order  which  had  been  served  upon  the  defendants,  and  that 
court  had  been  temporarily  restrained  from  proceeding  further  by  an 
order  of  the  Supreme  Court  of  Missouri — a  third  suit  for  the  same  purpose 
was  brought  by  two  contract  holders  of  the  company  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Missouri,  and  that  court  ap- 
pointed a  receiver  of  the  property  and  issued  an  injunction. 

Heidi  the  property  of  the  company  was  temporarily  withdrawn  from 
the  jurisdiction  of  the  federal  court  by  the  custody  and  dominion  of 
one  of  the  state  courts  over  it  and  the  order  of  the  federal  court  ap- 
pointing its  receiver  and  enjoining  the  defendants  was  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts.  S§  1407- 
1409. 

Jurisdiction  of  federal  courts  as  dependent  on  possession  of  subject- 
Qiatter,  see  note  to  Adams  v.  Mercantile  Trust  Co.,  15  C  C.  A.  6.] 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  .Missouri. 

Thomas  C.  Hennings  and  Robert  F.  Walker,  for  appellants. 

Claud  D.  Hall  (Herbert  S.  Hadley,  Atty.  Gen.,  State  of  Missouri, 
and  Jones,  Jones,  Hooker  &  Davis,  Solicitors  for  Wm.  L.  Watkins, 
supervisor  and  receiver,  on  the  brief),  for  appellees. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the 
court  below  whereby  it  appointed  a  receiver  of  the  property  of  the 
Home  Co-operative  Company,  an  unincorporated  association,  owned 
and  operated  by  William  B.  Sullivan,  and  issued  the  usual  injunction 
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in  such  cases.  T^he  reason  for  the  appeal  is  that  a  receiver  of  this  prop- 
erty had  previously  been  appointed  by  the  circuit  court  of  St.  Louis 
county  and  had  taken  possession  of  a  part  of  the  property,  an  injunc- 
tion had  issued  from  that  court,  and  a  similar  suit  for  the  same  pur- 
pose had  been  commenced  against  the  same  defendants,  and  a  restrain- 
ing order  had  been  issued  in  another  court  of  the  state  of  Missouri, 
before  this  suit  was  commenced. 

The  business  of  the  Home  Company  was  to  issue  contracts  to  their 
holders  to  purchase  homes  for  them  at  future  times  on  numerous  mys- 
terious conditions,  and  one  plain  condition  that  the  holders  should 
pay  certain  sums  of  money  to  the  company  monthly.  On  June  10, 
1907,  Algrem  and  Cameron,  the  appellees  here,  holders  of  some  of 
these  contracts,  exhibited  their  bill  in  the  court  below  against  William 
B.  Sullivan,  William  B.  Sullivan,  trustee,  William  L.  Watkins,  and 
three  other  defendants  who  were  never  served  with  process,  and  who 
will  accordingly  be  treated  as  strangers  to  this  suit  henceforth,  for 
the  appointment  of  a  receiver  of  the  Home  Company,  the  customary 
injunction,  and  the  sale  of  its  property,  and  the  distribution  of  the 
proceeds  thereof  to  its  creditors  and  contract  holders.  An  order  to 
show  cause  why  the  injunction  should  not  issue,  returnable  on  June 
18,  1907,  was  served  on  the  defendants,  and  Sullivan  filed  a  return 
with  which  he  presented  a  transcript  of  the  proceedings  in  a  similar 
suit  in  the  circuit  court  of  St.  Louis  coumy.  Mo.  The  state  of  Mis- 
souri filed  an  intervening  petition.  Sullivan  insisted  in  the  court  be- 
low, and  still  insists,  that  that  court  had  no  jurisdiction  to  appoint  a 
receiver  of  this  property  or  to  enjoin  the  defendants  from  disposing 
of  it,  because  it  was  in  the  legal  custody  of  the  courts  of  .Missouri, 
one  of  which  had  appointed  a  receiver  of  it.  The  state,  on  the  other 
hand,  prayed  that  Watkins,  the  receiver  appointed  by  the  state  court, 
should  be  appointed  by  the  court  below,  and  that  court  appointed  him. 

Counsel  for  the  appellees  interpose  many  objections  to  Sullivan's 
return  to  the  order  to  show  cause,  which  in  our  view  of  this  case  are 
not  material,  because  all  that  is  necessary  to  its  determination  appears 
upon  the  face  of  their  bill.  The  question  here  is  not  whether  this  suit 
was  barred  or  abated  by  the  fact  that  there  was  another  action  pend- 
ing between  the  same  parties  for  the  same  cause,  or  concerning  tlie 
same  property,  and  the  discussion  and  determination  of  that  issue  are 
respectfully  declined.  The  only  question  in  this  case  is,  was  the  prop- 
erty of  the  Home  Co-operative  Company  withdrawn,  at  the  time  the 
order  challenged  by  the  appeal  was  made,  for  the  time  being  from  the 
jurisdiction  of  the  court  below  by  the  prior  acquisition  of  jurisdiction 
and  legal  custody  of  it  by  one  of  the  courts  of  tKe  state  of  Missouri. 
The  bill  discloses  these  facts:  On  July  3,  1,903,  Herman  H.  Wehrs, 
who  alleged  that  he  was  a  holder  of  one  of  the  Home  Company's  con- 
tracts, brought  a  suit  for  a  receiver  of  its  property,  for  an  injunction, 
for  the  sale  of  the  property,  and  the  application  of  its  proceeds  to  the 
payment  of  its  contract  holders  and  creditors,  in  the  circuit  court  of 
St.  Louis  county,  against  William  B.  Sullivan  and  William  B.  Sul- 
livan as  the  Home  Company.  Sullivan  appeared  and  consented,  Fran- 
cis A;  Tillman  was  appointed  receiver,  the  usual  injunction  was  issued 
and  Sullivan  delivered  to  the  receiver,  pursuant  to  the  order  of  thei 
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court,  property  estimated  to  be  worth  $60,000.  On  April  21,  1906, 
that  court  removed  Tillman  and  appointed  the  defendant  Watkins  re- 
ceiver of  the  company  and  its  assets,  in  his  official  capacity  as  Super- 
visor of  Building"  and  Loan  Associations  of  the  State  of  Missouri.  Sul- 
livan appealed  to  the  Supreme  Court  of  Missouri  from  an  order  of  that 
court  refusing  to  vacate  the  order  appointing  Watkins,  and  a  super- 
sedeas appeal  bond  was  given  by  him  and  accepted  by  the  court.  At 
the  time  this  appeal  was  taken  that  court  made  an  order  that  all  cred- 
itors and  contract  holders  of  the  Home  Company  who  desired  to  avail 
themselves  of  the  benefits  of  that  suit  might  do  so  and  might  be  heard 
therein.  The  complainants  averred  in  this  bill  that  they  were  inform- 
ed, believed,  and  charged  that  Wehrs  never  was  a  contract  holder,  that 
he  had  been  paid  the  amount  claimed  on  his  contract,  that  his  suit  was 
instituted  and  maintained  by  Sullivan  for  the  latter's  use  and  benefit, 
and  that  Wehrs  had  tried  to  dismiss  and  had  dismissed  it.  The  bill 
shows  tliat  on  May  1,  1907,  two  other  contracjt  holders  exhibited  an- 
other bill  in  another  court  of  the  state  of  Missouri  against  the  defend- 
ants in  the  suit  in  hand,  in  behalf  of  themselves  and  all  other  contract 
holders  and  creditors  of  the  Home  Company,  for  a  receiver  of  the  prop- 
erty of  that  company,  an  injunction,  the  sale  of  its  property,  and  the 
distribution  of  the  proceeds  thereof  among  its  creditors  and  contract 
holders,  that  process  was  served  in  that  suit  on  Sullivan  and  Wat- 
kins, that  the  court  restrained  them  in  that  suit  from  transferring  or 
disposing  of  the  property  of  the  company,  ordered  them  to  show  cause 
on  May  6,  1907,  why  it  should  not  issue  the  injunction  and  appoint 
the  receiver  sought,  and  that  the  judge  of  that  court  was  subsequently 
temporarily  restrained  from  proceeding  in  that  court  and  ordered  to 
show  cause  before  the  Supreme  Court  of  Missouri  why  he  should  not 
be  pennanenlly  prohibited  from  proceeding  further  therein.  This  was 
the  state  of  the  case  presented  to  the  court  below  by  the  bill,  and  con- 
ceding, as  counsel  for  the  appellees  contend,  but  not  deciding,  that 
Sullivan's  return  was  *o  irregular  and  insufficient,  that  it  presented 
no  facts  and  no  denials  which  the  court  below  could,  or  this  court  can, 
consider,  it  is  difficult  to  perceive  how  the  United  States  Circuit  Court 
could  have  lawfully  acquired  or  exercised  any  jurisdiction  over  the 
property  in  question  until  the  state  courts  renounced  or  surrendered 
their  custody  of  it. 

The  legal  custody  of  specific  property  by  one  court  of  competent 
jurisdiction  withdraws  it,  so  far  as  necessary  to  accomplish  the  pur- 
pose of  that  custody,  until  that  purpose  is  completely  accomplished 
from  the  jurisdiction  of  every  other  court.  The  court  which  first  ac- 
quires jurisdiction  of  specific  property  by  the  lawful  seizure  thereof, 
or  by  the  due  commencement  of  a  suit  in  that  court,  from  which  it 
appears  that  it  is,  or  will  become,  necessary  to  a  complete  determina- 
tion of  the  controversy  involved,  or  to  the  enforcement  of  the  judg- 
ment or  decree  therein,  to  sei^e,  charge  with  a  lien,  sell,  or  exercise 
other  like  dominion  over  it,  thereby  withdraws  that  property  from  the 
jurisdiction  of  every  other  court,  and  entitles  the  former  to  retain  the 
control  of  it  requisite-  to  effectuate  its  judi^ment  or  decree  in  the  suit 
free  from  the  interference  of  every  other  trilmnal.  When  a  court  has 
by  lawfitl  proceedings  taken  possession  of  specific  property,.it  has  dur- 
160  F.— 24 
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ing  that  possession  and  as  incident  thereto  jurisdiction  to  hear  and 
determine  all  questions  respecting  the  title,  possession,  and  control 
thereof,  and  courts  of  co-ordinate  jurisdiction  are  powerless  to  render 
any  judgment  or  decree  that  will  invade  or  disturb  the  possession  of 
the  property  while  it  is  in  the  custody  of  the  court  which  has  thus 
first  acquired  it,  Lang  v.  Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  (C. 
C.  A.)  160  Fed.  355  (filed  by  this  court  March  2, 1908) ;  Farmers'  Loan 
&  Trust  Company  v.  Lake  Street  Railroad  Co.,  177  U.  S.  61,  61,  20 
Sup.  Ct.  564,  44  L.  Ed.  667;  Peck  v.  Jenness,  7  How.  612,  12  L.  Ed. 
841;  Freeman  v.  Howe,  24  How.  460,  16  L.  Ed.  749;  Moran  v. 
Sturges,  164  U.  S.  256, 14  Sup.  Ct.  1019,  38  L.  Ed.  981 ;  Central  Bank 
V.  Stevens,  169  U.  S.  432,  18  Sup.  Ct.  403,  42  L.  Ed.  807 ;  Williams 
V.  Neely,  134  Fed.  1,  16,  67  C.  C.  A.  171,  185,  69  L.  R.  A.  232;  Barber 
Asphalt  Paving  Co.  v.  Morris,  132  Fed.  946,  948,  66  C.  C.  A.  55, 
58,  67  L.  R.  A.  761;  Gates  v.  Bucki,  63  Fed.  961,  969,  4  C.  C.  A.  116, 
128,  129. 

Here  were  three  suits  in  three  courts  against  the  same  real  defend- 
ant Sullivan  to  appoint  receivers  of  the  same  property,  to  sell  it,  and 
to  distribute  the  proceeds  thereof  among  the  same  creditors  and  hold- 
ers of  contracts.  The  first  two  were  commenced  in  the  state  courts, 
the  third  in  the  federal  court.  The  first  court,  the  circuit  court  of  St. 
Louis  county,  appointed  a  receiver  who  took  possession  of  a  ps^rt, 
perhaps  of  all,  of  the  property  of  the  company.  Even  without  that 
possession  that  court  acquired  plenary  jurisdiction  and  dominion  over 
all  the  property  of  the  Home  Company  by  the  commencement  of  the 
suit,  the  appearance  of  the  defendant,  the  issue  of  its  injunction,  and 
the  appointment  of  its  receiver.  Counsel  urge  that  this  suit  should  be 
disregarded  because  it  was  collusive,  and  they  invoke  the  rule  that 
fraud  vitiates  all  transactions  and  proceedings.  A  court  of  equity  may 
interpose  as  eflfectually  to  undo,  or  to  prevent,  a  fraud  by  the  use  of 
a  judgment  or  a  suit  in  another  court,  as  it  may  to  strike  down  or  pro- 
hibit one  by  the  use  of  a  deed,  a  written  or  oral  misrepresentation,  or 
by  any  other  device,  but  the  bill  itself  shows  that  no  fraud  or  deceit 
could  have  been  practiced  in  the  first  suit  at  or  after  that  bill  was  filed, 
and  that  there  was  nothing  which  the  federal  court  could  do  to  remedy 
any  fraud  that  had  already  been  wrought  thereby,  which  the  state 
court,  in  which  that  suit  was  pending,  could  not  have  as  effectually  per- 
formed. The  bill  contained  an  averment  that  that  court  had  made  an 
order  that  all  creditors  and  holders  of  contracts  of  the  company  who 
desired  might  share  the  benefits  of  the  suit  and  be  heard  therein. 

Another  contention  of  the  appellees  is  that  by  the  acceptance  of  the 
supersedeas  bond  on  the  appeal  from  the  order  refusing  to  set  aside 
the  removal  of  the  first  and  the  appointment  of  the  second  receiver 
that  court  renounced  its  jurisdiction  over  and  surrendered  the  proper- 
ty ;  that  it  took  the  bond  in  lieu  of  the  property  and  released  it  to  Sul- 
livan. The  court  below  sustained  this  position,  and  appointed  its  re- 
ceiver in  reUance  upon  the  decision  of  the  Supreme  Court  of  Missouri 
in  State  ex  rel.  v.  Hirzel,  137  Mo.  436,  37  S.  W.  921,  38  S.  W.  961, 
where  that  court  held  that  a  supersedeas  bond  on  an  appeal  from  an  or- 
der overruling  a  motion  to  vacate  an  order  appointing  a  receiver  re- 
stored the  property,  during  the  pendency  of  the  appeal,  to  the  party 
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from  whom  the  receiver  had  taken  it  But  the  order  challenged  in  that 
case  was  the  original  order  appointing  a  receiver  in  the  case.  The  or- 
der assailed  by  the  appeal  from  the  court  of  St.  Louis  county  was  not 
the  original  order  of  appointment  of  a  receiver,  but  the  order  remov- 
ing Tillman  and  appointing  Watkins,  and  if  the  effect  of  the  super- 
sedeas had  been  to  restore  the  property  which  Watkins  received  to  the 
party  from  whom  he  obtained  it,  it  would  have  been  to  restore  it  to 
Tillman  as  receiver,  and  it  would  still  have  remained  in  the  custody  of 
that  court.  Receivers  are  but  the  hands  of  the  court.  The  order 
challenged  here  is  not  an  order  taking  property  from  one  of  the  parties 
to  the  suit  into  the  hands  of  the  court,  but  an  order  transferring 
property  which  had  long  before  been  taken  by  an  order  which  has  not 
been  challenged  by  appeal,  from  one  hand  of  the  court  to  another.  It 
does  not  seem  that  a  supersedeas  bond  upon  an  appeal  from  such  an  or- 
der could  have  the  effect  to  renounce  the  jurisdiction  of  the  court  over 
the  property  in  its  custody.  Since  the  court  below  appointed  its  receiv- 
er, the  Supreme  Court  of  Missouri  has  decided  that  this  supersedeas 
bond  and  an  order  which  was  made  thereon  by  the  court  of  St.  Louis 
county  that  the  receiver  should  return  the  property  to  Sullivan  did  not 
deprive  that  court  of  the  custody  and  dominion  of  the  property  of  the 
company.  State  ex  rel.  Sullivan  v.  Reynolds  (filed  December  24,  1907) 
107  S.  W.  487.  Undoubtedly,  if  the  court  below  had  had  the  benefit 
of  the  opinion  in  this  case  it  would  have  refused  to  appoint  its  receiver 
or  to  issue  its  injunction.  The  question  before  this  appellate  court, 
however,  is  whether  or  not  the  order  for  the  receiver  and  the  injunc- 
tion was  rightly  made  in  July,  1907,  in  the  light  of  the  law  and  the 
decisions  as  they  then  stood.  For  the  purpose  of  answering  this  ques- 
tion let  ill  that  counsel  for  the  appellees  here  claim  regarding  the  sur- 
render of  the  custody  of  the  property  by  the  court  of  St.  Louis  county 
be  conceded.  Let  it  be  conceded  that  the  court  of  St.  Louis  county  re- 
nounced its  jurisdiction  and  released  its  custody  of  the  property  by 
the  acceptance  of  the  supersedeas  bond  and  the  order  it  made  thei'eon, 
that  Wehrs  had  no  interest  in  the  suit  before  it  and  that  he  had  dis- 
missed that  suit.  What  then?  Then  the  second  state  court  acquired 
and  it  still  retained  exclusive  jurisdiction  and  custody  of  the  prop- 
erty before  the  suit  in  the  federal  court  was  instituted.  Process  was 
served  on  the  defendants  and  a  restraining  order  was  issued  therein 
more  than  a  month  before  the  suit  in  the  federal  court  was  commenced. 
Whether  the  first  or  the  second  state  court  had  the  custody  of  the 
property  when  the  federal  court  appointed  its  receiver  is  immaterial 
to  the  issue  in  the  case  before  us.  That  question  is  left  without  de- 
cision or  further  discussion,  for  the  determination  of  the  courts  of  the 
state  of  Missouri,  upon  which  the  duty  to  decide  it  is  imposed.  The 
only  question  this  case  presents  to  this  court  is,  was  the  jurisdiction 
over  this  property  withdrawn  from  the  court  below  when  it  appoint- 
ed its  receiver? 

It  seems  that  the  first  state  court  acquired  and  continued  to  retain 
jurisdiction  and  legal  custody  of  the  property,  which  is  the  subject-mat- 
ter of  this  suit,  at  the  time  that  appointment  was  made.  If  so,  neither 
the  second  state  court  nor  the  federal  court  had  any  right  or  power  to 
interfere  with  or  control  its  possession  or  dominion  of  that  property 
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iintil  that  court  relinquished  them.  If  not,  then  the  second  state  court 
acquired  and  retained  exclusive  jurisdiction  and  d9minion  of  the  proi>- 
erty.  In  either  event,  the  property  of  the  Home  Company  was  tem- 
porarily withdrawn  from  the  jurisdiction  of  the  federal  court  and  that 
court  should  have  withheld  its  hand  until  the  state  court,  which  had 
acquired  jurisdiction  and  custody  of  the  property,  conciuded  its  pro- 
ceedings regarding  it,  or  ample  time  for  their  termination  had  elapsed, 
or  that  court  had  relinquished  its  dominion.  When  a  court  of  co- 
ordinate jurisdiction  secures  by  proper  process  the  custody  or  domin- 
ion of  specific  property,  which  it  is  one  of  the  objects  of  a  suit  in  a  fed- 
eral court  to  subject  to  its  judgment  or  decree,  the  latter  should  not 
be  dismissed,  but  it  should  proceed  as  far  as  may  be  necessary  or  con- 
venient without  creating  a  conflict  concerning  the  possession  or  dis- 
position of  the  property,  and  should  then  be  stayed  until  the  proceed- 
ings in  the  court  of  co-ordinate  jurisdiction  regarding  the  property 
have  been  concluded,  or  ample  time  for  their  termination  has  passed, 
or  that  court  has  relinquished  dominion.  Barber  Asphalt  Paving  Co. 
v.  Morris,  132  Fed.  945,  948,  66  C.  C.  A.  55,  58,  67  L.  R.  A.  761; 
Williams  v.  Neely,  134  Fed.  1,  15,  67  C.  C.  A.  171,  185,  69  L.  R.  A. 
232;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  660,  667,  68  C.  C.  A. 
288,  305. 

The  order  appointing  the  receiver  and  enjoining  the  defendants  is 
in  all  things  reversed,  and  the  case  is  remanded  to  the  court  below 
for  further  proceedings  not  inconsistent  with  the  views  expressed  in 
this  opinion. 


WALKER  et  al.  ▼.  CROSS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  6.  190&) 

No.  2.624. 

Pbinctpal  and  Agent— Contb acts— Liabilities  of  Agent. 

Defendants  were  real  estate  agents,  and  In  the  belief  that  they  were  au- 
tJiorlzed  by  the  nonresident  owner  to  sell  a  farm  they  wrote  out  a  form  of 
temporary  contract  for  Its  sale  to  plaintiff,  naming  themselves  as  vendors. 
The  paper  was  not  si^icd,  but  was  taken  by  plaintiff  to  his  home  in  an- 
other state  as  he  still  had  the  purchase  under  advisement.  A  correspond- 
ence followed  between  the  parties,  in  which  defendants  continually  re- 
ferred to  the  fact  that  they  were  acting  as  agents,  and  spoke  of  the  neces- 
sity of  the  concurrence  of  their  principal  if  certain  suggested  changes 
should  be  made  in  the  contract.  They  forwarded  an  abstract  of  title 
which  was  approved  by  plaintiff's  attorney,  and  plaintiff  then  signed  and 
forwarded  the  contract  with  some  changes  made  by  him  to  a  bank  with 
a  first  payment  to  be  delivered  to  defendants  when  they  signed  and  re- 
corded the  contract.  This  they  did  not  do  because  of  its  having  been  al- 
tered, but  they  procured  deeds  to  be  executed  by  their  principal,  and  sent 
to  the  bank  from  which  they  were  accepted  by  plaintiff  and  full  payment 
made,  the  money  being  disbursed  by  the  bank  under  direct  Instructions 
from  the  vendor,  and  defendants  receiving  only  their  conmilssion.  It  was 
subsequently  ascertained  that  the  vendor  had  no  title,  the  apparent  con- 
veyance to  him  being  fraudulent.  Held,  that  defendants  having  acted  only 
as  agents  for  a  known  principal,  and  \ji  good  faith  were  not  liable  to 
plaintiff  for  the  damages  sustained  by  him,  through  the  failure  of  his  titles 
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not  having  signed  any  written  contract  valid  under  the  statute  of  l^rauds 
binding  themselves  as  vendors. 

[Ed,  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  40,  Principal  and 
Agent,  §§  476-479.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Ben.  Eli  Guthrie  and  Samuel  S.  Dunham  (Ben.  Franklin,  on  the 
brief),  for  plaintiffs  in  error. 

C.  A.  Carpenter  (Arthur  Springer,  on  the  brief),  for  defendant  in 
error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  CARLAND,  Dis- 
trict Judge. 

CARLAND,  District  Judge.  This  action  was  brought  by  Cross  to 
recover  damages  from  Walker  Bros,  for  the  alleged  breach  of  an  al- 
leged contract  for  the  sale  of  real  estate.  The  trial  was  had  before  the 
court  sitting  with  a  jury.  At  the  close  of  all  the  evidence,  counsel  for 
Walker  Bros,  requested  the  court  to  instruct  the  jury  as  follows : 

"The  jury  are  instructed  that  under  the  law  and  the  evidence  in  this  case 
the  plaintiff  cannot  recover,  and  your  finding  should  be  for  the  defendants.'* 

This  request  was  refused  and  an  exception  taken.  The  jury  return- 
ed a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  $5,756.92,  upon 
which  a  judgment  was  duly  entered.  To  reverse  said  judgment  a  writ 
of  error  was  sued  out  from  this  court.  The  ruling  of  the  court  above 
mentioned  together  with  many  others  made  during  the  trial  are  assign- 
ed as  error.  In  the  view  we  take  of  the  evidence,  however,  we  do  not 
deem  it  necessary  to  consider  any  other  ruling  than  the  one  above  men- 
tioned, as  all  the  evidence  has  been  certified  in  a  bill  of  exceptions. 
From  such  bill  of  exceptions  the  following  facts  appear:  In  1902, 
Walker  Bros,  were  engaged  in  the  real  estate  business  at  Macon,  Mo. 
At  this  time  Edward  Gould  was  the  owner  of  the  E.  Vo  of  the  N.  W. 
14  and  the  W.  Va  of  the  N.  E.  14,  sec.  14,  t.  67,  r.  12, ''Shelby  county, 
Mo.  Gould  lived  at  Sunnydale,  Wash.  October  2,  1902,  Walker  Bros, 
wrote  the  following  letter : 
"Edwin  Gould,  Seattle,  Wash. 

"Dear  Sir:  Is  your  160  acres  of  land  N.  B.  of  Clarence  for  sale?  If  so,  at 
what  price  and  bow  much  cash,  with  balance  1st  of  March  when  I  suppose 
possession  can  be  given,  and  if  we  sell,  what  commission  will  you  allow  us?" 

No  reply  to  this  letter  was  received  from  Edwin  Gould.  Walker 
Bros,  had  a  trade-name  of  "Iowa  Real  Estate  Exchange."  On  October 
10,  1902,  one  Nelson  O.  Nailen  wrote  the  following  letter: 

"Seattle,  Wash,    October  10,  1902. 
"Iowa  Real  Estate  Exchange,  Macon,  Mo. 

"Gentlemen:  I  am  about  to  make  a  trade  for  the  east  half  of  the  north- 
west quarter  and  the  west  half  of  the  nortlieast  one-quarter,  being  IGO  acres 
of  land  and  all  In  section  14,  township  57,  range  12,  Slielby  county,  state  of 
Missouri.  Title  to  this  land  Is  now  of  record  in  the  name  of  Edwin  Gould- 
Should  I  make  the  deal  I  nyIU  sqII  the  land.  I  wish  ,that  j^ou  would  be  kind 
enoui^h,  on  receipt  of  this  letter,  to  let  me  know  the  value  of  the  land ;'  and 
also  try  and  find  a  buyer  for  the  same.  Stamp  Inclosed  for  reply.  Thanking 
you  in  advanee  for  an  immediate  reply,  I  remain.!*  .    .    ... 
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Walker  Bros,  replied  to  this  letter  as  follows; 
"Mr.  Nelson  O.  Nailen,  Seattle,  Wash. 

"Dear  Sir:  Tour  favor  of  the  10th  at  hand.  We  are  acquainted  with  the 
land  you  write  about,  and  believe  It  can  be  sold  at  $45  per  acre  and  If  you  can 
trade  for  It  on  this  basis,  we  don't  think  you  would  be  hurt.  We  would  be 
pleased  to  handle  It  for  you  at  a  reasonable  commission.  Please  reply  on  re- 
ceipt, and  oblige." 

Not  hearing  from  Nailen,  Walker  Bros,  on  October  16,  1902,  wrote 
the  following  letter : 
"Mr.  Nelson  O.  Nailen,  Seattle,  Wash. 

"Dear  Sir:  You  wrote  us  In  CkJtober  in  regard  to  the  value  of  a  quarter 
section  of  land  In  section  14,  township  57,  range  12,  Shelby  county,  Missouri. 
Did  you  make  the  deal  for  this  land,  if  so  please  give  us  your  price  on  the  same 
as  you  stated  in  your  letter  that  you  would  like  to  sell  the  land  if  you  closed 
the  deal." 

Nailen  answered  this  letter  as  follows: 
"Messrs.  Walker  Bros.,  Macon,  Mo. 

"Gentlemen:  Yours  of  the  16th  ult.  at  hand.  I  would  have  written  you 
some  time  ago  regarding  the  matter,  but  the  deal  was  being  deferred  from 
time  to  time,  but  now  the  matter  is  in  such  shape  it  may  go  through.  I  think 
the  transfer  will  be  made  next  Monday  and  as  soon  as  I  get  deed  I  will  send 
on  at  once  to  he  placed  of  record.  If  you  have  any  one  in  mind  who  would 
like  to  have  the  land,  let  me  know ;  otherwise,  I  will  trade  for  it  I  can  make 
a  very  fine  thing  out  of  it  on  trade.    Address  me  at  General  Delivery  here. 

"Dated  Seattle,  Wash.,  Nov.  8,  '02." 

To  which  letter  Walker  Bros,  replied  as  follows: 
"Nelson  O.  Nailen,  Seattle,  Wash. 

**Dear  Sir:  Your  favor  of  November  8th  duly  received,  and  I  note  that  yoiz 
do  not  fix  any  price  on  the  Shelby  county  land,  so  that  I  am  at  a  loss  to  know 
what  price  to  ask  for  It  Please  inform  me  by  return  mail  at  what  price 
you  hold  the  land  and  on  what  terms.  When  so  advised  I  think  I  can  find 
you  a  purchaser,  if  price  and  terms  are  reasonable." 

This  last  letter  ended  the  correspondence  with  Nailen  directly  but 
on  December  22,  1902,  one  J.  C.  Calhain  wrote  Walker  Bros,  as  fol- 
lows : 

"Seattle,  Wash.,  Dec.  22,  1902. 
*'Walker  Bros.,  Macon,  Mo. 

"Mr.  Nailen,  after  thinking  the  matter  over,  says  that  he  wiU  take  cash 
for  the  land,  exclusive  of  your  commission,  the  sum  of  ^5.00  per  acre  A 
couple  of  parties  Just  over  the  county  line  from  you  has  made  him  some  such 
offer ;  somehow,  he  has  either  lost  or  misplaced  the  letters,  and  I  don't  know 
their  contents.  However,  if  you  wish  to  handle  the  land  on  these  terms,  do 
so.  Mr.  Nailen  says  he  wants  to  go  north  to  Alaska  Boon  after  Jan.  1st  next 
as  possible." 

On  the  evening  of  January  7,  1903,  Cross  was  at  Macon,  Mo.,  and 
met  James  Walker  of  the  firm  of  Walker  Bros.  Their  conversation 
resulted  in  a  visit  by  James  Walker  and  Cross,  on  the  next  day,  to  the 
land  in  question.  Cross  on  this  visit  learned  that  the  land  was  in  pos- 
session of  a  tenant  by  the  name  of  Stallcup.  That  Walker  Bros,  were 
simply  acting  as  real  estate  agents  in  negotiating  a  sale  thereof  for 
the  owner.  Cross  and  James  Walker  returned  to  Macon,  Mo.,  the 
evening  of  January  8  and  Cross  agreed  to  buy  the  farm  at  S47  per 
acre,  if  Walker  Bros,  would  write  out  a  contract,  so  that  he  could  take 
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If  home  and  show  it  to  his  wife,  and  if  it  suited  her  he  would  send  the 
contract  back  to  Walker  Bros,  with  a  draft  for  $600,  whereupon 
William  G.  Walker  dictated  to  a  stenographer  the  following  paper : 

'*This  agreement  made  and  entered  into  this  eighth  day  of  January,  1903,  by 
and  between  W.  G.  Walker  and  James  M.  Walker,  composing  the  firm  of  Walk- 
er Bros,  of  Macon  county,  and  state  of  Missouri,  party  of  the  first  part,  and 
David  Cross  of  Louisa  county  and  state  of  Iowa,  party  of  the  second  part, 
witnesseth:  That  for  and  In  consideration  of  the  covenants  and  agreements 
hereinafter  contained,  the  said  party  of  the  first  part  hereby  agrees  to  sell  and 
by  these  presents  does  sell  to  the  said  party  of  the  second  part,  the  following 
premises  situated  In  Shelby  county  and  state  of  Missouri,  to  wit:  The  west 
half  of  the  N.  E.  one-fourth  (%),  and  the  east  one-half  (^)  of  the  northwest 
one-fourth  (%),  each  In  section  14,  twp.  57,  range  12,  and  containing  160 
acres,  more  or  less  according  to  the  government  survey,  for  the  sum  of  $7,520.- 
00  to  be  paid  at  the  time  and  in  the  manner  following:  $600.00  on  the  execu-^ 
tlon  and  delivery  of  these  presents,  receipt  of  which  is  hereby  acknowledged : 
the  balance  to  be  paid  as  follows:  $6,920.00  on  or  before  the  fifteenth  day  V>f 
March,  1908.  None  of  the  amounts  above  described  shall  draw  interest  until 
after  the  fifteenth  day  of  March,  1903,  but  thereafter  at  the  rate  of  6  per  cent. 
Party  of  the  second  part  hereby  agrees  to  purchase  said  premises  above  de- 
scribed and  to  pay  therefor  the  sum  of  $7,520.00  at  the  times  and  In  the  man- 
ner above  set  forth.    Either  party  falling  to  perform  the  conditions  of  this 

agreement  shall  forfeit  to  the  other  the  sum  of  In  addition  to  the 

amount  already  paid.  Said  party  of  the  first  part  hereby  agrees  that  upon  the 
receipt  of  the  final  payment  he  will  execute  and  deliver  to  said  party  of  the 
second  part  a  good  and  sufficient  warranty  deed,  conveying  title  In  fee  simple 
to  the  above^escribed  premises  and  to  furnish  abstract  of  title  showing  good 
and  merchantable  title  to  said  lands  and  clear  of  all  liens  and  incumbrances 
whatever,  *  *  *  to  pay  all  taxes  and  Interest  that  may  be  due  up  to  and 
including  the  year  1902,  and  that  he  will  give  possession  of  the  said  premise.^* 
on  the  fifteenth  day  of  March,  1903,  In  as  good  condition  as  the  same  now  are, 
ordinary  wear  excepted,  or  when  final  payment  Is  made. 

"In  witness  whereof,  the  said  parties  have  hereto  set  their  hands  on  the 
day  and  date  first  above  written." 

Cross  returned  home  with  the  above  unsigned  paper  in  his  posses- 
sion on  January  9th,  and  on  January  10th  wrote  the  following  letter : 

"Walker  Bros.,  Macon,  Mo. 

"Dear  Sirs:  I  got  home  yesterday  evening.  I  am  not  feeling  very  well ; 
have  not  been  out  much.  I  saw  P.  T.  McVay;  he  is  my  legal  adviser.  He 
thought  we  had  better  have  you  send  up  the  abstract  of  title  of  that  farm  for 
inspection  and  have  the  contract  signed  and  recorded  before  there  Is  any  money 
paid;  that  is,  If  the  abstract  is  all  right  we  will  sign  the  contract  and  send  it 
to  you  and  send  a  draft  for  $600.00  to  the  bank,  and  when  you  return  the  con- 
tract to  the  bank  properly  recorded,  you  can  get  your  money.  It  seems  to 
satisfy  my  wife  better.  For  my  own  part,  I  have  all  confidence  In  you  gentle- 
men, and  thank  you  again  for  your  kindness  to  me  while  there.  I  have  not 
seen  those  prospective  land  buyers,  but  will  soon." 

In  reply  thereto  Walker  Bros,  wrote  Cross  as  follows: 

"Jan.  12,  1908. 
"David  W.  Cross,  Letts,  Iowa. 

"Dear  Sir:  Your  favor  of  Jan.  10th  duly  received  and  in  reply  thereto  wUl 
say:  It  occurs  to  us  that  a  proper  and  satisfactory  arrangement  can  be 
made  as  follows:  Let  your  attorney,  Mr.  McVay,  write  ^such  stipulations  In 
the  contract  as  may  be  satisfactory  to  you.  He  might  say  something  like 
this:  That  upon  the  approval  of  the  abstract  showing  good  title  to  the  land, 
approval  to  be  made  by  your  attorney,  Mr.  McVay  and,  when  so  approved,  con- 
tract to  be  returned  to  the  bank  with  instructions  to  have  the  same  recorded 
when  signed  by  us,  and,  when  so  recorded,  the  $000.00  to  be  paid ;  and  if  ab- 
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stract  should  prove  nnsatisfaetory  after  due  examination '  and  Is  not  mlide 
satisfactory  by  March  1st.  1903,  contract  to  become  void  and  of  no  effect 
And,  further  If  you  wish,  require  the  owner  to  deposit  in  said  Bzchange  Bank 
of  Maoon,  Mo.,  a  good  and  sufficient  warranty  deed,  conveying  title  in  fee 
simple  to  said  land ;  said  deed  to  be  delivered  to  Mr.  Cross,  the  purchaser, 
upon  final  payment  therefor.  The  arrangement  you  speak  of  is  entirely  satis- 
factory with  us,  but  the  party  owning  the  land  might  hesitate  or  object  to  In- 
curring this  trouble  and  expense  of  procuring  and  making  abstract  and  a  deed; 
unless  we  have  some  kind  of  an  agreement,  though  conditiomil  besides,  he  is 
taking  the  land  out  of  the  market  until  March  15,  190S, 

"We  hope  you  may  see  the  reasonableness  of  this  request,  and  have  your 
attorney  write  a  contract  that  is  satisfactory  to  you  and  return  to  bank^  when 
we  will  sign  the  same  and  have  the  bank  place  it  on  record,  or  as  you  may 
direct." 

(The  Italics  in  this  opinion  are  ours.) 

.On  the  same  day  P.  T.  McVay  wrote  Walker  Bros,  the  following 
letter : 
"W.  G.  Walker,  Esq.,  Macon,  Mo. 

"Dear  Sir:  In  reference  to  the  contract  of  purchase  of  land,  Mr.  David  W. 
Gross  wishes  me  to  inform  you  that  If  you  will  send  abstract  of  title  to  the 
land  to  him  for  examination,  and  If,  after  examination,  he  is  satisfied  with  the 
title  and  same  shows  your  recorded  power  of  attorney  or  right  to  convey,  he 
will  send  $G0O.0O  to  the  State  Exchange  Bank  and  contract  signed  by  him, 
and  when  the  same  Is  signed  and  acknowledged  by  you  and  recorded  to  the 
bank^  the  bank  will  be  instructed  to  pay  said  sum  to  you.'* 

"If  this  Is  satisfactory,  you  may  forward  abstract  for  examination ;  abstract 
also  to  be  delivered  to  the  bank  with  contract  recorded,  and  to  be  brought 
down  showing  record  of  contract  and  premises  free  from  all  liens  and  incum- 
brances and  perfect  title." 

Walker  Bros,  replied  thereto  as  follows: 
"Perry  T.  McVay,  Letts,  Iowa. 

"Dear  Sir:  Your  favor  of  January  10th  duly  received  and  contents  noted. 
We  will  send  abstract  of  title  to  the  lands  purchased  by  Mr.  Cross  as  soon  as 
we  receive  it  from  the  owner  who  resides  in  the  state  of  Washington,  which 
fact  may  delay  sending  for  a  few  days.  It  is  perfectly  satisfactory  with  ua 
that  ^Ir.  Cross  should  make  a  thorough  examination  of  abstract,  and  be  satis- 
fied with  the  title  before  he  pays  any  money.  We  have  no  power  of  attorney 
for  the  sale  of  this  land,  but  have  authority  to  do  so  by  letter  received  from 
the  ottner.  We  are  following  In  this  case  our  usual  way  of  making  sales. 
We  have  little  trouble  here  In  procuring  good  titles,  as  there  are  very  few  bad 
ones,  and  have  no  doubt,  whatever,  as  to  the  correctness  of  the  owner's  title, 
and  have  no  hesitancy  in  submitting  It  to  you.  We  think  it  but  fair  that  Mr. 
Cross  should  make  a  contract  conditioned  upon  good  title,  and  without  pay- 
ment of  any  money  until  it  is  satisfied  with  the  same.  Prior  to  the  receipt 
of  your  letter,  we  wrote  Mr.  Cross  fully  in  regard  to  the  contract.  The  gentle- 
man who  owns  the  land  bought  it  without  ever  seeing  it  or  knowing  its  value, 
in  consequence  of  which,  Mr.  Cross  secures  an  excellent  bargain  in  this  land, 
and  If  he  does  not  wish  to  keep  it,  he  can  turn  it  for  ipore  money.  We  would 
be  pleased  without  consulting  our  banks  here  to  refier  yon  to  them  as  to  our 
responsibility  and  reliability,  to  wit:  The  State  Exchange  Bank,  the  Citi- 
zens* Bank,  First  National  Bank,  all  of  Macon,  Missouri." 

On  January  14, 1903,  McVay  wrote  the  following  letter  to  State  Ex- 
change Bank:       • 

"Dear  Sirs:  I  herewith  inclose  to  you  as  per  arrangement  with  Walker 
Bros,  a  contract  and  also  a  draft  for  .^GOO.OO  payable  to  the  said  Walker  Bros, 
being  a  part  of  purchase  price  under  said  contract  of  the  following  described 
land  In  Shelby  county,  Missouri,  to  wit:  The  W.  V^  6i  N.  B.  %  and  the  E. 
%  of  the  N.  W.  %,  all  in  sec.  14,  twp.  57  6f  range  12.     Said  draft  for  six 
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hundred  dollars  herewith  inclosed  is  to  be  held  by  yon  nntll  all  of  the  follow- 
ing conditions  have  been  complied  with,  namely,  until  yon  hare  received  no- 
tice from  me  that  the  abstract  furnished  by  Walker  Bros,  for  said  land  Is 
satisfactory  up  to  date  of  certiticate  on  abstract,  and  until  they  have  properly 
executed  and  acknowledged  and  had  recorded  in  the  recorder's  office  in  your 
county  the  inclosed  contract,  and  have  returned  the  same  to  you  together  with 
a  warranty  deed  with  full  covenants  of  warranty  properly  executed  and  ac- 
knowledged ly  the  owner  of  the  land  and  his  wife,  conveying  said  land  to  Da- 
vid W.  Cross,  and  when  all  the  above  things  have  been  done,  you  are  to  de- 
liver inclosed  draft  to  Walker  Bros." 

The  same  day  McVay  wrote  as  follows  to  Walker  Bros : 

"Dear  Sirs:  I  have  inclosed  draft  to  State  Exchange  Bank  with  letter  of 
advice  as  herein  inclosed.  When  the  second  and  last  payment  comes  due,  ac- 
cording to  the  contract  as  signed  by  Mr.  David  W.  Cross  you  will  be  required 
to  bring  abstract  up  to  the  time  of  the  recording  of  deed  showing  perfect  title 
free  from  all  liens  and  incumbrances  at  that  date.  You  will  see  that  the  bank 
having  the  1600.00  will  insure  our  performing  our  part  of  contract  All  Mr. 
Cross  wants  is  to  be  certain  that  the  title  is  good,  he  knows  what  the  land  is 
— and  all  he  asks  is  a  perfect  title  to  same  for  the  consideration  which  he 
agrees  to  give  you.  I  hope  this  will  be  satisfactory  to  you.  Please  make  the 
abstract  as  full  as  possible,  not  failing  to  show  record  of  notary  seal,  notary  . 
or  officer  acknowledging  the  deed,  name  and  date,  revenue  stamps  and  amount  * 
affixed  to  deed,  and  amount  of  consideration  for  each  conveyance.  In  probate, 
set  out  copy  of  wills  and  probate  proceedings  in  full.  In  order  to  be  satis- 
factory to  me,  the  abstract  must  be  a  full  exemplification  of  the  records  on 
every  material  point  in  order  that  I  may  determine  the  sufficiency  of  the  title." 

The  contract  returned  to  the  State  Exchange  Bank  was  the  same 
paper  taken  by  Cross  from  Walker  Bros,  and  hereinbefore  set  out  ex- 
cept the  same  was  signed  by  Cross  and  had  the  following  interlinea- 
tions : 

''And  the  first  parties  agree  to  furnish  an  abstract  showing  good  and  per- 
fect title  to  above  premises,  and  satisfactory  to  P.  T.  McVay,  the  second  par- 
ty's attorney. 

"Provided  said  abstract  and  title  to  said  premises  is  satisfactory  to  P.  T. 
McVay  or  is  made  satisfactory  to  him  by  March  16,  1903. 

"But  if  said  abstract  is  not  satisfactory  to  P.  T.  McVay  or  made  so  by  March 
15, 1908,  first  parties  agree  to  return  the  ^600.00  paid  to  second  party. 

"Said  abstract  to  be  subject  to  the  approval  or  disapproval  of  P.  T.  McVay 
and  if  not  approved,  said  ?600.00  to  be  returned  to  second  party  and  he  not  to 
be  required  to  take  or  pay  for  premises." 

The  paper  taken  by  Cross  to  Iowa  from  Missouri  with  these  inter- 
lineations constitutes  the  alleged  contract  set  out  in  the  petition.  Janu- 
ary 16,  Cross  wrote  Walker  Bros,  as  follows : 

"Sirs:  I  signed  the  contract  and  inclosed  draft  for  $600.00  made  payable  to 
Walker  Bros,  when  you  have  compll(Hl  with  what  Mr.  McVay  has  written. 
I  would  like  if  you  would  make  two  deeds ;  that  Is,  make  deed  to  Harriet  L*. 
Cross  for  the  east  80  and  the  west  80  to  David  W.  Cross,  if  it  is  not  too  much 
trouble.  If  you  make  only  one,  make  it  to  Harriet  L.  Cross.  You  can  charge 
me  with  the  expense  of  one  deed  and  I  will  settle  with  you  for  It  when  I 
come  down.  Let  me  hear  from  you  soon.  The  east  80  would  be  the  west  % 
of  N.  B.  %  and  the  west  80,  the  B.  %  of  the  N.  W.  %/* 

January  16,  1903,  Walker  Bros,  replied  as  follows: 
"David  W.  Cross,  Letts,  Iowa. 

"Dear  Sir:  Your  favor  of  the  15th  Inst  duly  received-  We  will  have  two 
deeds  made  as  you  request  as  the  expense  of  so  doing  will  be  very  small.  We 
have  ordered  abstract  to  the  land  made,  and  will  send  same  to  your  attorney 
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as  soon  as  completed.    The  arrangement  with  the  bank  Is  entirely  satlflfac- 
tory." 

January  17,  1903,  Walker  Bros,  replied  to  McVay  as  follows : 

'*Dear  Sir:  Your  favor  of  Jan.  14th  Inst  duly  received  and  contents  noted. 
The  arrangement  made  with  the  State  Blxchange  Bank  is  entirely  satisfactory. 
We  are  having  abstract  prepared  and  will  send  it  as  soon  as  It  is  finished. 
Mr.  Cross  instructs  us  in  his  letter  of  the  15th  Inst,  that  he  desires  one  eighty 
of  the  land  deeded  to  his  wife  and  the  other  eighty  to  himself.  We  supiwse 
that  will  not  contravene  your  instructions  to  the  bank  wherein  you  say, 
•lands  shall  be  conveyed  to  David  W.  Cross.*  " 

On  January  23,  1903,  Walker  Bros,  forwarded  an  abstract  of  the 
land  to  McVay.    On  February  11,  1903,  Walker  Bros,  wrote  to  Cross 
as  follows; 
"D.  W.  Cross,  Letts,  Iowa. 

"Dear  Sir:  Your  favors  of  the  20th  ult,  and  the  6th  inst,  duly  received  and 
contents  noted.  We  have  not  been  ahle  so  far  to  get  into  direct  communication 
loith  the  owner  of  the  land,  as  he  has  been  aucay  from  home,  and  his  attorney 
did  not  seem  advised  as  to  the  exact  amount  of  rental  he  was  fretting.  We 
.  made  a  trip  yesterday  to  ascertain  the  facts  in  the  cafee,  and  the  tenant  in- 
forms us  that  he  has  the  land  rented  this  year  for  the  sum  of  |375.00.  We 
also  found  that  both  houses  were  occupied  and  will  be  during  the  summer, 
so  I  suppose  we  will  have  to  look  you  up  a  house  In  Clarence,  which  we  will 
do  in  a  few  days.  It  was  understood,  you  remember,  when  you  were  here, 
that  this  man  has  the  land  (tenanted)  for  this  year,  and  that  you  would  have 
possession  only  through  him  as  your  tenant,  and  not  in  person.  You  will  re- 
member, also,  that  at  our  price  $47.50  per  acre,  we  agreed  to  make  the  rental 
$400.00,  but  after  giving  you  a  cut  of  50  cents  per  acre,  that  you  should  be 
entitled  to  whatever  rental  tenant  on  the  place  was  to  pay.  We  have  abstract 
about  perfected,  and  as  soon  as  we  can  get  deed  from  owner  (If  you  should 
require  it)  we  will  send  abstract  to  your  attorney  for  reinvestigation." 

On  February  21,  1903,  Walker  Bros,  wrote  to  Cross  as  follows : 

"Dear  Sir:  Your  favor  of  the  19th  is  at  hand  and  contents  noted.  We  have 
delayed  writing  to  you  for  some  time,  thinking  that  we  would  be  able  to  give 
you  some  definite  information,  when  we  heard  from  our  man  in  the  west  who 
owns  the  land.  The  deed  from  the  party  of  whom  the  present  owner  bought 
is  not  Joined  in  by  his  wife,  nor  does  it  state  whether  he  is  single  or  married. 
With  a  view  of  getting  title  straightened  out  as  quickly  as  possible,  I  mailed 
a  deed  of  correction,  and  requested  that  owner  have  the  party  of  whom  he 
bought,  and  if  he  was  married,  to  have  him  and  wife  to  execute  deed  and 
send  me;  if  single,  to  procure  affidavit  to  that  effect.  I  also  send  separate 
deeds  to  owner  to  be  executed  to  you  and  wife  for  the  land  you  bought  when 
here.  This  has  been  some  ten  days  ago,  and  as  yet  have  heard  nothing  from 
him.  It  may  be  the  mail  has  been  delayed  by  storms  In  the  west.  I  thought  I 
would  not  send  abstract  up  until  I  had  procured  these  corrections.  Will 
write  you  fully  as  soon  as  I  hear  from  owner.  My  brother  who  is  looking  for 
a  house  for  you,  is  out  of  town  to-day,  and  I  may  not  be  able  to  ascertain 
whether  party  wants  to  rent  house  and  land,  or  simply  house  on  land,  I  do 
not  think  there  would  be  any  objection  to  your  building  on  the  place  next 
summer.  I  shall  try  to  obtain  this  Information  and  inform  you  in  my  next 
letter,  when  I  will  also  write  you  in  regard  to  trade  for  this  little  farm." 

There  was  some  further  correspondence  about  defects  in  the  title, 
but  the  correspondence  was  finally  closed  by  the  following  letter  from 
Walker  Bros,  to  Cross: 
•*D.  W,  Cross,  Letts,  Iowa. 

"Dear  Sir:  Answering  your  favor  of  the  9th  inst,  will  say:  That  a  few 
days  will  make  no  difference  in  closing  the  deal,  and  we  would  not  expect  you, 
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uiider  the  circomstances  spoken  of  In  your  letter,  to  leave  your  son-in-law  in 
Ills  condition,  and  come  liere.  In  relation  to  tbe  abstract,  would  like  to  say 
that  we  do  not  believe  a  straigbter  title  can  scarcely  be  found  here  in  Mis- 
souri, or  any^'here  else,  for  that  matter.  Mr.  McVay,  no  doubt  is  a  good  at- 
torn^, and  would  probably  be  a  good  Judge  of  titles  in  Iowa,  but  it  is  very 
plain  from  his  objections  that  he  does  not  understand  the  law  in  Missouri  in 
relation  to  land  titles.  You  may  submit  to  Mr.  Rubey,  the  man  whom  you 
spoke  about  when  here,  and  we  are  perfectly  willing  to  make  any  corrections 
that  he  may  suggest.  If  this  should  require  much  time,  we  would  like  of 
course  to  have  you  grant  us  that.  You  need  not  hurry  away  from  your  strick- 
en people,  as  we  will  not  require  you  to  come  until  you  can  leave  them  in  a 
better  condition.*' 

The  abstract  furnished  by  Walker  Bros,  to  Cross  on  January  23, 
1903,  showed  the  title  of  the  land  in  question  to  be  in  Nelson  O.  Nailen. 
On  March  12,  1903,  Cross  reached  Macon,  Mo.,  for  the  purpose  of 
consummating  the  purchase  of  the  land.  He  had  brought  the  abstract 
of  the  title  with  him  from  Iowa.  Walker  Bros,  had  never  signed  the 
so-called  contract  for  the  sale  of  the  land  unless  their  letters  amounted 
to  such  signature.  Walker  Bros,  between  Jan.  8,  1903,  and  March 
12, 1903,  had  procured  Nelson  O.  Nailen  to  send  two  deeds  for  differ- 
ent portions  of  the  land  in  question  to  the  State  Exchange  Bank,  Ma- 
con, Mo. 

Taking  the  testimony  of  Cross  as  the  true  version  of  what  occurred 
after  he  arrived  at  Macon  on  March  2d,  the  facts  in  relation  thereto 
appear  as  follows:  Cross  went  to  the  State  Exchange  Bank  with  W. 
G.  Walker.  Robey,  the  cashier,  produced  two  deeds  for  the  land  in 
question,  one  from  Nelson  O.  Nailen  to  Harriet  L.  Cross  and  one  from 
same  party  to  David  W.  Cross.  Cross  produced  the  abstract  of  title. 
After  some  unimportant  corrections  in  the  same  Cross  was  satisfied 
therewith  and  thereupon  delivered  to  cashier  Robey  a  draft  for  the 
balance  of  the  purchase  money.  The  deeds  for  the  land  were  delivered 
to  Cross.  The  so-called  contract  was  not  produced  at  this  time,  and 
nothing  was  said  about  it.  The  bank  was  instructed  by  Cross  to  pay 
any  liens  that  might  be  upon  the  land  and  deliver  balance  of  pur- 
chase money  to  Walker  Bros,  as  follows : 

Abstract   $     21  00 

Commission  320  00 

Recording  deed Si> 

Writing  three  deeds 1  50 

Attorneys  fee  sent  J.  O.  Calhaln  at  Seattle 300  00 

Loan  on  land 2,120  OO 

Exchange  and  collection  charges 500  00 

Draft  sent  to  Nailen  direct  $4,751.65,  making  total  of  $7,520,  the 
purchase  price  of  the  land.  These  amounts  were  paid  under  instruc- 
tions direct  from  Nailen.  Walker  Bros,  did  not  receive  any  of  this 
money,  excepting  their  commission  of  $320.  They  indorsed  the  draft 
of  $600  so  that  it  could  be  collected.  Walker  Bros,  refused  to  sign  the 
so-called  contract  when  it  was  sent  with  the  $600  draft  by  Cross  to 
the  State  Exchange  Bank,  for  the  reason  that  the  interlineations  had 
changed  the  contract.  The  contract  was  presented  by  the  bank  to 
Walker  Bros,  for  signature  about  January  18th  or  20th.  About  April 
20,  1903,  Cross  learned  by  a  letter  from  Edward  Gould  written  from 
Sunnydale,  Wash.,  that  he  (Edward  Gould)  had  never  conveyed  the 
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land  in  question  to  any  one.  Whereupon,  Walker  Bros,  made  an  in« 
vestigation  of  the  facts,  and  ascertained  that  Nelson  O.  Nailen  had 
never  had  any  title  to  the  land.  That  his  pretended  title  was  fraudu- 
lent and  void.  Cross  got  no  title  by  the  Nailen  deeds,  and  hence  never 
obtained  possession  of  the  land.  Counsel  for  Cross  in  their  brief  make 
the  following  statement: 

"Both  Walker  Bros,  and  David  W.  Cross  completed  this  contract  of  sale  un- 
der the  assumption  and  belief  that  the  owner  of  the  land,  Edward  Gould,  had 
transferred  the  land  to  Nelson  O.  Nailen,  that  Nailen  was  the  bona  fide  own- 
er, and  that  Cross  was  getting  good  title  to  the  land.  They  both  believed  that 
Bdward  and  Eldwln  Gould  were  IdenticaL" 

This  statement  is  fully  sustained  by  the  record  and  it  relieves  Walk- 
er Bros,  from  any  cliarge  of  fraud  in  connection  with  the  sale  of  the 
land.  There  remains  but  little  to  be  said  to  show  that  the  trial  court 
erred  in  submitting  the  case  to  the  jury. 

Cross  brought  his  action  upon  a  written  contract  which  is  set  out 
in  his  petition.  If  no  such  contract  was  entered  into  by  Cross  and 
Walker  Bros.,  no  recovery  can  be  had  thereon.  As  the  sale  of  the 
land  was  within  the  statute  of  frauds  of  Missouri,  the  acceptance, 
ratification,  or  other  act  equivalent  to  a  signing  of  the  contract  sued 
upon  must  be  found  in  some  writing  of  Walker  Bros.  Rev.  St.  Mo. 
1899,  §  3418  (Ann.  St.  1906,  p.  1951) ;  Hackett  v.  Watts,  138  Mo.  502, 
611,  40  S.  W.  113 ;  Allen  v.  Richard.  83  Mo.  55,  57,  60 ;  Williams  v. 
Morris,  95  U.  S.  444,  458,  24  L.  Ed.  360 ;  Grafton  v.  Cummings,  99 
U.  S.  100,  25  L.  Ed.  366. 

In  Williams  v.  Morris,  supra,  the  Supreme  Court  used  the  following 
language : 

"Unless  the  essential  terms  of  the  sale  can  be  ascertained  from  the  writ- 
ing itself,  or  by  reference  in  it  to  something  else,  the  writing  is  not  a  com- 
pliance with  the  statute ;  and,  if  the  agreement  be  thus  defective,  it  cannot  be 
supplied  by  parol  proof,  for  that  would  at  once  introduce  all  the  mischiefii 
which  the  statute  was  intended  to  prevent.  2  Kent,  Com.  (12th  Ed.)  611; 
Norrls  v.  Lain,  16  Johns.  (N.  Y.)  151;  Dung  v.  Parkers,  52  N.  Y.  494;  Baltzen  t. 
Nicolay,  53  N.  Y.  467 ;  Wright  v.  Weeks,  25  N.  Y.  153 ;  Parkhurst  v.  Van  Cort- 
landt,  1  Johns.  Ch.  (N.  Y.)  273." 

This  requires  an  examination  of  the  correspondence  between  the  par- 
ties and  is  a  question  of  law  for  the  court.  Cross  took  the  memoran- 
dum of  agreement  from  Missouri  back  to  Iowa  unsigned  by  either  par- 
ty, and  subsequently  wrote  the  letter  of  January  10,  1903.  In  reply 
thereto  Walker  Bros,  wrote  the  letter  of  January  12,  1903.  In  diis 
letter  Walker  Bros,  told  Cross  to  have  such  stipulations  written  in  the 
contract  as  would  be  satisfactory  to  Cross,  and  suggested  some  stipula- 
tions that  might  be  proper.    This  letter  also  contained  this  clause: 

"The  arrangement  you  speak  of  is  entirely  satisfactory  with  us,  hut  the  par- 
ty oicning  the  land  migfU  hesitate  or  object  to  incurring  this  trouble  and  ex- 
pense of  procuring  and  making  abstract  and  deed,  unless  we  have  some  kind 
of  an  agreement,  though  conditional;  besi-des  he  is  taking  the  land  oflC  the 
market  until  March  15,  1903.  We  hope  you  may  see  the  reasonableness  of 
this  request,  and  have  your  attorney  to  write  a  contract  that  is  satisfactory  to 
you  and  return  to  bank,  when  we  will  sign  the  same,  and  have  the  bank  plaos 
it  on  record,  or  as  you  may  direct." 
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Taking  this  letter  as  a  whole  it  not  only  did  not  ratify  or  confirm 
the  paper  taken  by  Cross,  but  suggested  the  making  of  a  new  contract 
in  accordance  with  the  wishes  of  Cross.  It  also  told  Cross  that  Walker 
Bros,  did  not  own  the  land,  which  fact  he  (Cross)  already  knew.  At 
the  date  of  this  letter  then  neither  party  had  signed  any  contract.  On 
January  12,  1903,  in  reply  to  a  letter  written  by  McVay,  the  attorne^f 
of  Cross,  Walker  Bros,  agreed  to  send  abstract  of  title  as  soon  as  they 
received  it  from  the  owner  who  they  said  resided  in  Washington. 
They  also  said  they  had  no  power  of  attorney  to  sell  the  land,  but  had 
authority  to  do  so  by  letter  received  from  the  owner.  Without  review- 
ing every  letter  that  constituted  the  correspondence  between  the  parties 
it  may  be  stated  that  there  is  not  a  line  of  it  that  assumes  or  states  that 
Walker  Bros,  are  selling  the  land  as  their  own.  On  the  contrary  Walk- 
er Bros,  are  particular  to  state  that  they  do  not  own  the  land  but  are 
simply  acting  for  another  who  is  the  owner.  .  It  appears  from  the 
evidence  that  Walker  Bros,  did  not  sign  the  contract  sued  upon,  and 
that  every  declaration  in  writing  made  by  them  was  in  direct  opposi- 
tion to  the  idea  that  they  were  selling  the  land  as  the  owners  thereof. 
Not  only  this,  but  both  Cross  and  Walker  acted  on  this  theory.  When 
Cross  first  received  the  abstract  on  January  23,  1903,  he  knew  the  title 
appeared  therefrom  to  be  in  Nelson  O.  Nailen.  Notwithstanding  this 
he  makes  no  complaint,  and  finally  on  March  12,  1903,  he  goes  to  Mis- 
souri, and  without  objection  receives  deeds  from  Nailen  for  the  land. 
No  conveyance  was  demanded  from  Walker  Bros.,  and  as  Cross -tes- 
tifies the  alleged  contract  now  sued  on  was  hot  produced  or  even  men- 
tioned, and  in  accordance  with  the  statement  of  counsel  for  Cross  in 
their  brief  both  Cross  and  Walker  Bros,  honestly  believed  "that  Nailen 
was  the  bona  fide  owner."  Walker  Bros,  received  none  of  the  pur- 
chase price  except  the  sum  of  $320  as  their  commission  for  making  the 
sale,  and  Cross  was  entirely  satisfied  with  the  deed  from  Nailen  until 
about  April  20,  1903,  when  he  learned  from  Edward  Gould  that  he 
had  never  conveyed  the  land  to  Nailen.  The  case  presents  the  ordi- 
nary sale  of  land  by  a  real  estate  agent  with  a  disclosed  principal,  the 
vendee  dealing  directly  with  the  vendor.  In  such  case  the  remedy  of 
the  vendee  for  defects  in  the  title  are  upon  such  covenants  as  are  con- 
tained in  the  deed  which  he  accepts.  There  is  no  claim  in  the  petition 
or  evidence  in  the  record  that  Walker  Bros,  ever  warranted  in  any 
way  the  title  of  Nailen.  It  therefore  clearly  appears  that  the  paper 
sued  upon  never  became  the  contract  of  Walker  Bros. 

The  instruction  requested  should  have  been  given,  and  its  refusal 
was  error,  for  which  the  judgment  must  be  reversed,  and  a  new  trial 
ordered. 
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OONNBCTIOUT  FIRE  INS.  CO.  v.  MANNING  et  at* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  26,  1906.) 

No.   2,688w 

1.  INSXTBANOB— WABBAZmKS— RBPBESKKTATION&— WABBARTIES  MaTKBIAL  TO 
RiBKB. 

Sections  7973,  7974,  and  7975»  Rey.  St.  Mo.  1899  (Ann.  St  1906,  pp. 
8791,  3792),  provide  that  warranties  of  facts  or  conditions  in  certain  ap- 
plications for  and  in  certain  policies  of  insurance  shall,  If  not  material  to 
the  risks  insured,  be  deemed  representations  only. 

Warranties  of  facts  or  conditions  in  the  appIlcaAons  for  or  In  the  polides 
of  Insurance  specified  in  these  sections  which  are  material  to  the  risks 
thereunder  are  unaffected  by  these  proYlsions  of  the  statutes. 

H  SAla^— MATEBIALIT7  OT  WaBBANTT  WHEN  QUESTION  FOB  COUBT  AND  WHEN 
FOB    JXTBY. 

The  materiality  of  any  such  warranty  to  the  risk  taken  under  it  is  a 
question  for  the  court  as  a  matter  of  law  in  every  case  where  the  char- 
acter of  the  warranty  or  the  entire  evidence  relative  to  the  materiality 
is  such  that  a  decision  but  one  way  may  be  lawfully  sustained  by  the 
court 

It  is  for  the  jury  when  all  the  admissible  evidence  is  such  that  a  de- 
cision either  way  may  be  lawfully  sustained  by  the  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  §1 
1735,  1758.] 

8.  Saicb— Wabbantt  Regabdino  Incumbbanob  Matebial  as  a  Matteb  of 
Law. 

A  warranty  regarding  the  existence  or  the  amount  of  the  incumbrance 
upon  the  property  insured  thereunder  is  material  to  the  risk  as  a  matter 
of  law. 

Knowledge  by  the  underwriter  whether  or  not  there  is  an  Incumbrance 
upon  the  property  he  insures  and  of  the  amount  of  any  existing  incum- 
brance thereon  is  always  material  to  the  risk. 

[Eid.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  H 
630-651.] 

4.  Same— Facts— Conclusion. 

One  of  the  conditions  of  a  policy  was  that  "if  the  interest  of  the  as- 
sured be  or  become  other  than  the  entire  unconditional,  unincumbered 
and  sole  ownership  of  the  property,  •  •  ♦  this  policy  shall  be  void, 
unless  otherwise  provided  by  agreement  indorsed  hereon.**  It  was  not 
otherwise  provided  by  agreement  indorsed  thereon,  and  .there  was  an  In- 
cumbrance of  $400  and  interest  upon  the  property.  Conceding,  as  coun- 
sel for  the  plaintiff  claimed,  that  this  condition  constituted  a  warranty, 
it  was  material  to  the  risk  as  a  matter  of  law,  and  the  court  erred  in 
submitting  the  question  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  f§ 
636-651.] 

{Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
eastern Division  of  the  Western  District  of  Missouri. 

Thomas  T.  Fauntteroy  (Shepard  Barclay,  R.  B.  Oliver,  and  R.  B. 
Oliver,  Jr.,  on  the  brief),  for  plaintiff  in  error. 
Edward  Robb,  for  defendants  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

•Rehearing  denied  May  4,  190a 
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SANBORN,  Circuit  Judge.  The  defense  to  an  action  upon  a  policy 
of  insurance  against  fire  upon  property  in  the  state  of  Missouri  was 
that  the  policy  contained  a  condition  that  "if  the  interest  of  the  as- 
sured be  or  becomt  other  than  the  entire  unconditional,  unincumbered 
and  sole  ownership  of  the  property,  *  *  *  this  policy  shall  be 
void,  unless  otherwise  provided  by  agreement  indorsed  hereon,"  that 
the  interest  of  the  assured  was  incumbered  by  a  trust  deed  made  to 
secure  the  payment  of  a  promissory  note  of  $500,  upon  which  more 
than  $400  was  owing,  and  there  was  no  provision  indorsed  upon  the 
policy  regarding  the  incumbrance.  The  property  insured  by  the  terms 
of  the  policy  was  the  interest  of  the  assured  in  a  dwelling  house.  The 
amount  of  the  insurance  was  $3,000.  The  land  on  which  the  house 
stood  and  the  other  buildings  thereon  were  worth  $500.  Certain  stat- 
utes of  the  state  of  Missouri  read  in  this  way : 

''Sec.  7973.  That  the  warranty  of  any  fact  or  condition  hereafter  made  by 
any  person  in  his  or  her  application  for  insurance  against  loss  by  fire,  tornado 
or  cyclone,  which  application,  or  any  part  thereof,  shall  thereafter  be  made  a 
part  of  a  policy  of  insurance,  by  being  attached  thereto,  or  by  being  referred 
to  therein,  or  by  being  incorporated  in  such  policy,  shall.  If  not  material  to  the 
risk  insured  against,  be  deemed,  held  and  construed  as  represratations  only, 
in  any  suit  brought  at  law  or  in  equity  in  any  of  the  courts  of  this  state,  upon 
such  policy  to  enforce  payment  thereof,  on  account  of  loss  of  or  damage  to 
any  property  insured  by  such  policy. 

"Sec.  7974.  That  the  warranty  of  any  fact  or  condition  hereafter  incor- 
porated in  or  made  a  part  of  any  fire,  tornado  or  cyclone  policy  of  insur- 
ance, purporting  to  be  made  or  assented  to  by  the  assured  which  shall  not 
materially  affect  the  risk  insured  against,  shall  be  deemed,  taken  and  con- 
strued as  representations  only  in  all  suits  at  law  or  in  equity  brought  upon 
such  policy  In  any  of  the  courts  of  this  state. 

**Sec.  7975.  No  insurance  company,  corporation  or  association  of  persons 
doing  a  lire,  cyclone  or  tornado  Insurance  business  in  this  state,  shall  have 
the  right,  power  or  authority,  by  contract  or  otherwise,  to  contract  against 
or  in  any  manner  whatever  evade  the  provisions  of  sections  7973  and  7974 
of  this  article."  Revised  Statutes  of  Missouri  1899  (Ann.  St.  1906.  pp.  3791. 
3792). 

,  Upon  this  stSte  of  facts  and  statutes  the  court  below  refused  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant  below,  and  charged 
them  that,  if  they  believed  from  the  evidence  that  the  incumbrance 
was  material  to  the  risk,  they  should  return  a  verdict  for  the  defendant, 
and  if  they  found  from  the  evidence  that  the  mortgage  effected  by  the 
trust  deed  was  not  material  to  the  risk  they  should  return  a  verdict  for 
the  plaintiff.  They  found  for  the  plaintiff,  and  the  ruling  of  the  court 
is  assigned  as  error. 

For  the  purpose  of  the  determination  of  this  case  it  will  be  conceded, 
but  it  is  not  decided,  that  the  contention  of  counsel  for  the  plaintiff 
below  that  the  stipulation  quoted  from  the  policy  constituted  a  warranty 
is  sound,  although  it  seems  that  it  was  a  mere  description  by  exclu- 
sion of  the  property  insured,  and  not  a  warranty  of  any  fact  or  con- 
dition relating  thereto.  Syndicate  Ins.  Co.  v.  Bohn,  12  C.  C.  A.  531, 
53-5',  65  Fed.  165,  171,  27  L.  R.  A.  614,  and  cases  there  cited.  The 
plaintiff's  counsel  argue  that  the  ruling  challenged  is  not  open  to  con- 
sideration in  this  court  because  there  was  no  pleading  that  the  mort- 
gage was  material  to  the  risk,  but  no  objection  of  this  nature  was  made 
in  the  court  below,  and  the  issue  of  its  materiality  was  tried  and  de- 
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cidcd  by  the  jury  at  the  request  of  counsel  for  the  plaintiff.  It  is  too 
iate  to  object  for  the  first  time  in  an  appellate  court  to  the  sufficiency 
of  a  pleading  to  raise  an  issue  which  was  tried  and  submitted  to  the 
jury  below  with  the  consent  of  the  objector.  Dl>lan  v.  Mo.  Town 
Mutual  Ins.  Co.,  88  Mo.  App.  606^  673,  676. 

The  statutes  of  Missouri  which  have  b^en  quoted  provide  that  war- 
ranties in  applications  for  and  in  policies  of  insurance  of  facts  or  con- 
ditions that  are  not  material  to  the  risks  taken  thereunder,  shall  be 
deemed  representations.  As  the  expression  of  one  is  the  exclusion  of 
the  other,  warranties  of  facts  or  conditions  which  are  material  to  the 
risks  cannot  be  deemed  representations,  they  remain  what  they  in  fact 
are — warranties  by  the  terms  of  these  sections.  But  how  shall  the 
question  whether  a  given  warranty  is  material  or  immaterial  be  deter- 
mined? Evidently  by  the  course  of  the  common  law,  for  there  is  no 
statute  which  modifies  it,  by  the  court  when  the  nature  of  the  war- 
ranty is  such,  or  the  entire  evidence  regarding  the  materiality  is  so 
conclusive  that  a  decision  but  one  way  may  be  lawfully  sustained,  by 
the  jury  where  all  the  competent  evidence  is  so  inconclusive  that  a  deci- 
sion either  way  may  be  lawfully  sustained.  Aloe  v.  Ins.  Co.,  147  Mo. 
561,  579,  49  S.  W.  653;  March  v.  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100. 
1101,  65  Am.  St.  Rep.  887;  Brown  v.  Greenfield  Life  Ass'n,  172  Mass. 
498,  503,  53  N.  E.  129;  Dolan  v.  Mo.  Town  Mutual  Fire  Ins.  Co., 
88  Mo.  App.  666,  673;  White  v.  Merchants'  Ins.  Co.,  93  Mo.  App. 
282,  288;  Hanna  &  Co.  v.  Orient  Ins.  Co.,  109  Mo.  App.  152,  156, 
82  S.  W.  1115. 

Thus  in  Aloe  v.  Ins.  Co.,  147  Mo.  561,  579,  49  S.  W.  553,  the  Su- 
preme Court  of  that  state  held  under  these  statutes  that  false  warran- 
ties by  the  assured  that  he  had  applied  and  been  rejected  by  2  insur- 
ance companies  when  he  had  been  rejected  by  6,  and  that  he  had 
not  consulted  or  been  treated  by  a  physician  for  30  years,  were  ma- 
terial to  the  risk  of  his  life  insurance  as  a  matter  of  law,  and  it  revers- 
ed a  judgment  for  the  plaintiff  which  had  been  render^  on  the  ground 
that  these  were  representations,  and  entered  a  judgment  for  the  de- 
fendant. In  Dolan  v.  Mo.  Town  Mutual  Ins.  Co.,  88  Mo.  App.  606, 
672,  the  Court  of  Appeals  held  that  a  false  warranty  of  the  amount  of 
insurance  was  material  to  the  risk  as  a  matter  of  law,  and  reversed  a 
judgment  because  the  trial  court  submitted  that  question  to  the  jury. 
On  the  other  hand,  in  Hanna  &  Co.  v.  Orient  Ins.  Co.,  109  Mo.  App. 
152,  82  S.  W.  1115,  there  is  a  decision  that  the  question  whether  or 
not  the  iron-safe  clause  is  material  to  the  risk  taken  under  a  policy 
which  contained  it  is  for  the  jury,  and  the  court  said  that  the  consensus 
of  judicial  opinion  in  Missouri  was  that  the  question  of  what  is  ma- 
terial to  the  risk  is  for  the  jury,  except  in  such  clear  cases  as  can  be 
determined  by  the  cpurt  as  a  matter  of  law,  and  it  cited  several  deci- 
sions to  that  effect. 

The  question  in  this  case,  then,  is  whether  the  materiality  to  the  in- 
surance risk  of  a  false  warranty  of  no  incumbrance  upon  the  property 
insured  is  a  question  of  law  for  the  court  or  a  question  of  fact  for  the 
jury.  It  is  not,  however,  in  reality  whether  or  not  the  amount  of  the 
incumbrance  actually  existing  is  material,  but  whether  or  not  a  knowl- 
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edge  by  the  underwriter  of  the  condition  of  the  title  regarding  incum- 
brances is  material  to  the  risk  as  a  matter  of  law,  for  this  contract  is 
that  the  company  insures  the  interest  of  tlie  assured  unincumbered, 
save  as  specified  in  writing  in  the  policy,  and  no  incumbrance  was 
specified. 

The  property  insured  against  fire  in  this  policy,  and  in  like  policies 
of  insurance  ordinarily,  is  not  the  real  or  personal  property  described 
therein,  but  it  is  the  interest  of  the  assured  in  that  property.  The  ex- 
tent of  his  interest  is  therefore  necessarily  material  to  the  risk  which 
the  underwriter  assumes.  The  moral  hazard  is  one  of  the  main  ele- 
ments, if  not  the  chief  element,  of  an  insurance  risk,  and  it  is*  never 
negligible.  It  is  always  material  to  the  risk.  Moral  hazard  is  but  an- 
other name  for  a  pecuniary  interest  in  the  assured  to  permit  the  prop- 
erty to^burn.  Statistics,  experience,  and  observation  all  teach  alike 
that  the  moral  hazard  is  least  when  the  pecuniary  interest  of  the  as- 
sured in  the  protection  of  the  property  against  fire  is  greatest,  and  the 
moral  hazard  is  greatest  when  the  assured  may  gain  the  most  by  the 
burning  of  the  property.  The  extent  of  the  interest  of  the  assured 
in  the  property  insured  measures  the  moral  hazard,  and  hence  is  al- 
ways material  to  the  risk  of  the  insurance.  But  any  incumbrance  upon 
the  interest  of  the  assured  diminishes  that  interest  by  the  amount  of  the 
incumbrance  and  thus  becomes  itself  material  to  the  risk.  The  re- 
sponsibility of  the  assured,  his  ability  to  pay  the  premiums  upon  his 
policy,  is  another  important  consideration  to  the  underwriter,  and  the 
extent  of  his  interest  in  the  insured  property,  the  incumbrance  upon 
it,  and  his  indebtedness  on  account  of  that  incumbrance  tend  clearly 
to  show  his  responsibility,  and  in  that  way  are  material  to  the  risk. 
The  parties  to  a  contract  are  as  important  as  its  terms,  and  the  parties 
interested  in  property  insured  are  little  less  material  than  the  parties 
to  the  policy  itself.  Equitable  Life  Assur.  Society  v.  McElroy,  83  Fed. 
631,  641,  28  C.  C.  A.  365,  375.  An  insurance  company  might  willing- 
ly insure  unincumbered  property  of  a  citizen  of  high  character  when 
it  would  hesitate  or  refuse  to  insure  it  when  it  was  incumbered,  un- 
less it  knew  that  the  mortgagee  was  also  of  good  reputation  and  nei- 
ther a  fire  bug  nor  a  rascal.  Moreover,  courts  cannot  be,  and  ought  not 
to  be,  blind  to  the  common  knowledge  and  judgment  of  men  engaged 
in  a  long-established  and  familiar  business  upon  a  business  question, 
and  their  opinions,  whenever  they  are  evidenced  by  a  well-known  and 
uniform  practice,  and  are  portrayed  by  the  decisions  of  the  courts, 
are  always  persuasive,  if  not  convincing.  Insurance  contracts  and  ap- 
plications for  insurance,  the  opinions  of  the  courts  regarding  them 
for  more  than  50  years,  and  the  familiar  practice  of  the  present  day, 
demonstrate  the  fact  that  parties  to  contracts  of  insurance  during  all 
this,  time  have  deemed  knowledge  by  the  underwriter  and  a  warranty 
and  representation  by  the  assured  regarding  the  incumbrances  upon 
the  property  insured  material  to  the  risks  of  its  insurance,  for  they 
have  given  and  received  statements  or  agreements  concerning  them  as 
bases  for  policies  of  indemnity  during  all  this  time.  Finally,  the  par- 
ties to  this  contract  were  of  the  same  opinion,  for  by  the  terms  of  this 
policy  they  limited  the  insurance  to  the  unincumbered  interest  of  the 
assured. 

IGOF.— 25 
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^  In  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25,  48,  7  L.  Ed.  335,  the 
Supreme  Court  held  that  a  misrepresentation  regarding  title  to  insured 
property  was  material  to  the  risk  as  a  matter  of  law,  and  said : 

"UDderwriters  do  not  rely  so  much  upon  tbe  principles  as  upon  the  interest 
of  the  assured,  and  it  would  seem  therefore  to  be  always  material  that  they 
should  know  how  far  this  interest  is  engaged  in  guarding  the  property  from 
loss." 

The  question  whether  the  knowledge  of  the  underwriter  and  the 
warranty  or  representation  regarding  the  amount  of  incumbrance  up- 
on insured  property  are  material  to  the  risk  as  a  matter  of  law  has  aris- 
en and  been  decided  most  frequently  in  cases  involving  representations, 
because  the  materiality  of  a  warranty  in  the  absence  of  modifying 
statutes  like  those  of  Missouri  is  legally  unquestionable.  We  turn 
therefore  to  those  decisions  for  authoritative  declarations  of  the  law 
upon  this  subject 

In  1846,  a  corporation  of  the  state  of  New  Hampshire  issued  a  policy 
of  insurance  upon  an  application  in  which  the  assured  had  answered 
in  the  negative  the  question,  "Is  the  property  incumbered,"  when  there 
were  two  mortgages  upon  the  insured  property  which  was  situated  in 
the  state  of  Massachusetts.  The  plaintiff  met  the  defense  that  the 
poHcy  was  avoided  by  the  misrepresentation  with  the  assertion  that  it 
was  immaterial  because  the  corporation  would  have  no  lien  upon  the 
property  for  its  premiums  in  any  event.  The  Supreme  Judicial  Court 
of  Massachusetts  answered  this  contention  in  these  words: 

**But,  irrespective  of  the  lien,  whether  the  defendants  would  or  would  not 
have  one,  the  misrepresentation  was  clearly  a  material  misrepresentation.  It 
was  material  for  the  Insurers  to  know  of  the  Incumbrances,  in  reference  to 
the  responsibility  of  the  insured,  and  his  ability  to  meet  his  engagements  to 
the  company ;  it  was  material  to  know  who  was  interested  In  or  had  any  ti- 
tle to  the  estate;  but  more  particularly  and  especially  was  it  material  foi^ 
the  defendants  to  know  what  interest  the  plaintiff  himself  had  in  the  premi- 
ses, and  whether  his  estate  was  incumbered  or  unincumbered.  It  is  manifest 
that  the  defendants  deemed  this  information  material;  and  they  put  the  di- 
rect question,  and  it  was  a  proper  and  a  practical  question ;  and  it  was  ma- 
terial that  the  plaintiff  should  answer  it  truly.  The  plaintiff,  having  given 
an  untrue  answer,  whether  by  accident,  mistake,  or  design,  it  matters  not,  to  a 
direct,  plain,  and  practical  question,  cannot  now  be  heard  to  say  it  was  imma- 
terial." Davenport  v.  New  England  Mutual  Fire  Ins,  CJo.,  6  Cush.  (Mass.) 
840,  341. 

In  1859,  one  Patten  had  stated  falsely  in  his  application  for  insur- 
ance in  answer  to  an  inquiry  made  by  the  underwriter  that  the  prop- 
erty insured  was  not  incumbered  by  mortgage  or  otherwise,  and  the 
application  contained  a  covenant  that  his  answers  were  true  so  far  as 
material  to  the  risk.  His  counsel  contended  that  the  misrepresentation 
was  not  material,  that  "whether  there  has  been  such  a  misrepresenta- 
tion as  will  avoid  the  policy  is  for  the  jury,"  and  cited  Ins.  Co.  v.  Sny- 
der, 16  Wend.  (N.  Y.)  482,  30  Am.  Dec.  118;  Fletcher  v.  Ins.  Co., 
18  Pick.  (Mass.)  420;  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  73,  22  Am. 
Dec.  667.    But  the  Supreme  Judicial  Court  of  New  Hampshire  said: 

"We  think  it  clear  that,  when  the  title  of  the  insured  is  made  the  subject 
t>f  special  inquiry  by  the  insurers,  in  reference  to  the  existence  of  Incumbran- 
ces upon  it,  the  matter  becomes  material,  and  the  representation  Is  matorial 
to  the  risk,  not  so  much  because,  if  false,  the  property  as  represeuteu  would 
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seem  to  be  less  exposed  to  conflagration  than  it  actually  is  in  its  true  condi- 
tion, but  because  the  matter  which  is  the  subject  of  the  misrepresentation  is 
material  to  be  fairly  and  truly  disclosed^  in  order  to  enable  the  company  to 
judge  correctly  in  reference  to  the  propriety  of  assuming  the  risk,  and  the 
terms  upcm  which  it  is  to  be  taken.  The  article  of  th^  rules  and  regiilations 
which  declares  that  the  policy  shall  be  void  if  the  application  does  not  con- 
tain a  full,  fair,  and  substantially  true  representation  of  all  the  facts  and 
circumstances  respecting  the  property,  so  far  as  they  are  material  to  the 
risk,  is  to  be  construed  in  the  same  sense,  as  equivalent  to  saying,  so  far  as  it 
may  be  material  to  the  company  to  know  them,  in  order  to  estimate  the  risk 
correctly.  The  materiality  of  the  facts  and  drcumstances  is  not  to  be  un- 
derstood as  limited  to  their  direct  effect,  in  exposing  th.e  property  to  more  or 
less  danger  from  fire,  but  as  extending  to  all  other  considerations  necessarily 
affecting  the  nature  and  character  of  the  risk.  These  views  are  fully  susr 
tained  by  the  authoritle^cited  by  the  defendants'  counsel,  and  they  would 
seem  to  be  decisive  of  the  case.  There  is  notliing  for  the  jury  upon  this  point, 
as  the  falsity  of  the  representation  is  admitted,  and  its  materiality  appears 
as  matter  of  law."    Patten  v.  Ins.  Ck>..  88  N.  H.  838^  845. 

In  1883  one  Brehm  made  the  same  answer  to  the  same  question 
when  there  was  a  mortgage  of  $450  and  interest  upon  the  property 
insured.  The  Supreme  Court  of  Indiana  quoted  with  approval  a  para- 
graph which  appears  in  the  second  edition  of  Wood  on  Fire  Insurance 
at  section  120,  and  the  cases  which  have  been  reviewed  and  held  that 
the  representation  was  material  to  the  risk  as  a  matter  of  law.  In- 
diana Insurance  Co.  v.  Brehm,  88  Ind.  678,  581. 

In  Vankirk  v.  Citizens'  Ins.  Co.,  79  Wis,  627,  48  N.  W.  798,  799,  a 
case  in  which  no  question  had  been  asked  or  answered,  and  no  condi- 
tion or  stipulation  regarding  incumbrances  had  been  made,  but  in  which 
there  was  an  alleged  breach  of  a  covenant  that  no  fact  material  to  the 
risk  had  been  concealed,  the  Supreme  Court  of  Wisconsin  said  of  an 
incumbrance  of  $1,035  which  had  not  been  disclosed : 

**The  existence  of  the  mortgage  was  a  fact  material  to  the  risk  and  no  proof 
of  its  materiality  was  necessary.  Hence  it  was  not  error  to  exclude  such 
proof  whiidi  the  circuit  court  did.  Such  proof  would  have  been  inconse- 
quential." 

In  Byers  v.  Ins.  Co.,  3.5  Ohio  St.  606,  614,  35  Am.  Rep.  623,  the 
condition  in  the  policy  was  that  any  false  representation  material  to  the 
risk  should  avoid  it.  The  assured  had  represented  that  a  mortgage  on 
the  property  was  $2,000  when  it  was  $3,440.  The  Supreme  Court  of 
Ohio  held  that  this  misrepresentation  was  material  to  the  risk  as  a  mat- 
ter of  law. 

In  Lee  v.  Agricultural  Ins.  Co.,  79  Iowa,  379,  44  N.  W.  683,  684, 
error  was  assigned  because  the  court  below  refused  to  admit  evidence 
that  a  chattel  mortgage  for  $125,  to  secure  the  mortgagee  as  surety 
for  the  debt  of  another  which  he  had  not  yet  been  called  upon  to  pay, 
was  immaterial  to  tlie  risk,  and  to  submit  that  question  to  the  jury,  but 
the  court  said: 

'The  giving  of  the  chattel  mortgage  is,  beyond  question,  an  increase  ot  tlie 
risk,  and  a  decrease  of  tbe  defendant's  security,  because  thereby  the  assured 
lessened  bis  interest  in  the  insured  property.  It  makes  no  dliference  that  a 
right  of  action  had  not  accrued  upon  the  mortgage.  It  was  a  depletion  of  the 
assured's  interest  in  the  property,  to  the  extent  thereof,  from  its  execution 
and  delivery." 


Digitized  by 


Google 


388  160  FEDERAL  BBPORTBB. 

To  the  same  effect  are  Shoemaker  v.  Glenns  Falls  Ins.  Co.,  60  Barb. 
(N.  Y.)  84,  101;  Hinman  v.  Hartford  Fire  Ins.  Co.,  36  Wis.  159;  Ful- 
ler V.  Madison  Mutual  Ins.  Co.,  36  Wis.  604;  Ryan  v.  Fire  &  Marine 
Ins.  Co.,  46  Wis.  671, 1  N.  W.  426,  428. 

And  in  Brennen  v.  Connecticut  Fire  Ins.  Co.,  99  Mo.  App.  718,  720, 
74  S.  W.  406,  a  case  decided  in  1903,  six  years  after  the  statutes  on 
which  the  plaintiff  relies  were  enacted,  the  Court  of  Appeals  held  that 
a  false  warranty  of  no  incumbrance,  when  there  was  a  mortgage  of 
$421  upon  the  property,  was  material  to  the  risk  as  a  matter  of  law 
and  fatal  to  the  policy,  unless  it  was  waived,  and  said : 

"It  has  been  repeatedly  held  tbat  the  existence  ^f  a  mortgage  upon  prop- 
erty at  the  time  of  insurance,  contrary  to  the  teAs  of  the  pollcj-  and  con- 
trary to  the  warranty  in  the  application  that  the  property  was  not  so  mort- 
gaged, rendered  the  policy  void.  Walker  v.  Ins.  CX>.,  62  Mo.  App.  209 ;  Ameri- 
can Ins.  Co.  y.  Bamett,  73  Mo.  364,  89  Am.  Rep.  517 ;  Crook  t.  Ins.  Co.,  88  Ma  - 
App.  582;  Boggs  y.  Ins.  Co.,  80  Mo.  63." 

In  opposition  to  this  array  of  authorities  counsel  cite  Phenix  Ins. 
Co.  V.  Coomes  (Ky.)  20  S.  W.  900,  in  which  that  court  held  as  a  matter 
of  law  that  a  lien  of  $600  on  the  insured  property  was  not  material  to 
the  risk  of  the  insurance,  and  there  is  a  decision  of  the  Supreme  Court 
of  South  Dakota  that  as  a  matter  of  law  a  slight  variance  in  the  amount 
of  an  incumbrance  from  the  amount  stated  by  the  assured  is  not  ma- 
terial to  the  risk  in  McNamara  v.  Dakota  Fire  &  Marine  Ins.  Co.,  1 
S.  D.  342,  47  N.  W.  288.  It  may  be  that  from  the  multitude  of  deci- 
sions upon  insurance  policies  opinions  may  be  found  to  the  effect  that 
the  materiality  to  the  risk  of  a  warranty  or  a  representation  regarding 
the  incumbrance  upon  the  property  insured  is  a  question  for  the  jury. 
However  that  may  be,  the  long-established  and  familiar  rule  of  law, 
the  more  convincing  reasons,  and  the  great  weight  of  commanding 
authority  are  otherwise,  and  after  a  careful  consideration  of  the  ques- 
tion which  is  involved  in  this  case  our  conclusioi^  are  these : 

Under  sections  7973,  7974,  and  7975  of  the  Revised  Statutes  of  Mis- 
souri 1899  (Ann.  St.  1906,  pp.  3791,  3792),  warranties  of  facts  or  con- 
ditions in  applications  for  or  policies  of  insurance  there  specified  which 
are  material  to  the  risks  taken  thereunder  are  unaffected  by  these  pro- 
visions of  the  statutes.  The  materiality  of  any  such  warranty  to  the 
risk  taken  under  it  is  a  question  for  the  court  as  a  matter  of  law  in 
every  case  where  the  character  of  the  warranty,  or  the  entire  evidence 
relative  to  the  materiality  is  such  that  a  decision  but  one  way  may  be 
lawfully  sustained  by  the  court.  It  is  for  the  jury  where  all  the  ad- 
missible evidence  is  such  that  a  decision  either  way  may  be  lawfully 
sustained  by  the  court. 

The  materiality  to  the  risk  of  a  warranty  regarding  the  existence  or 
the  amount  of  an  incumbrance  upon  the  property  insured  thereunder 
is  a  question  of  law  for  the  court.  A  warranty  regarding  the  existence , 
or  the  amount  of  an  incumbrance  upon  property  insured  thereunder  is 
material  to  the  risk  as  a  matter  of  law.  Knowledge  by  the  underwriter 
whether  or  not  there  is  an  incumbrance  upon  the  property  he  insures, 
and  of  the  amount  of  any  existing  incumbrance  thereon,  is  always  ma- 
terial to  the  risk  as  a  matter  of  law.  The  court  below  fell  into  an  error 
in  submitting  the  question  of  the  materiality  of  the  warranty  that  tliere 
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was  no  incumbrance  upon  the  insured  property  to  the  jury,  and  the 
judgment  must  be  reversed,  and  the  case  must  be  remanded  to  the 
court  below  for  another  trial. 
It  is  so  ordered. 


BLAFFER  v.  NEW  ORLEANS  WATER  SUPPLY  CO.  et  ftl 

(Clrcolt<)oiirtof  Appeals,  Fifth  Circuit    March  81, 1908.) 

No.  1,746. 

L,  CouBTs— PedesaIi  Pbaotiob— Cibcuit  Couet  of  Appeals— Time  foe  Taking 
Appeal. 

Under  the  express  terms  of  Act  Cong.  March  3,  1891,  c.  517,  S  11.  26  Stat. 
829  (U.  S.  Oomp.  St  1901.  p.  552),  "eBtabllBhing  the  United  States  Circuit 
Court  of  Appeals,  that  court  has  no  Jurisdiction  to  review  a  Judgment 
where  more  than  eight  months  Intervened  between  the  day  of  Judgment 
and  the  day  on  which  the  appeal  wag  taken. 

2.  Appeal  and  ESbbob— Obder  Not  Appealable— Refusal  to  Permit  Iwtee- 

VBNTION. 

An  order  refusing  to  allow  one  to  Intervene  Is  not  an  appealable  order, 
being  an  exercise  of  discretion,  and  not  final  in  character.  He  Is  left 
free  to  assert  his  rights  in  any  other  tribunal  of  competent  Jurisdiction, 
the  order  not  being  in  any  sense  a  determination  of  the  merits  of  his 
claim. 

8.  8AMii>— Defective  Appeal  Bdnd^Effbot.  . 

An  appeal  will  not  be  dismissed  because  the  bond  Is  .not  payable  to  all 
the  adverse  parties,  where,  on  the  hearing  of  a  motion  to  dismiss,  appel- 
lant tenders  a  new  bond  conditioned  to  meet  the  objections. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
§§  2077-2083.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  IMstrict  of  Louisiana. 

Benjamin  Rice  Forman  and  Chas.  F.  Buck,  for  appellant. 
Edgar  H.  Farrar,  for  appellee  New  Orleans  Water  Supply  Co. 

Before  McCORMICK,  Circuit  Judge,  and  NEWMAN  and  BURNS, 
District  Judges. 

BURNS,  District  Judge.  The  New  Orieans  Water  Supply  Com- 
pany moves  to  dismiss  the  appeal  in  this  case  upon  the  following 
grounds:  First,  the  appeal  was  not  perfected  within  six  months  aft- 
er the  rendition  of  judgment;  second,  there  was  no  order  permitting 
appellant  to  intervene;  third,  failure  to  make  the  appeal  bond  pay- 
able to  all  adverse  parties. 

The  act  of  Congress  approved  March  3,  1891,  being  an  act  to  es- 
tablish Circuit  Courts  of  Appeals,  and  to  define  and  regulate  the  ju- 
risdiction (section  11),  provides : 

"No  appeal  or  writ  of  error  by  which  any  order,  judgment  or  decree  may 
be  reviewed  in  the  Circuit  Court  of  Appeals  under  the  provisions  of  this  act 
shall  be  taken  or  sued  out,  except  within  six  months  after  the  entry  of  the 
order,  Judgment  or  decree  sought  to  be  reviewed."  Chapter  517,  26  Stat  826 
(U.  S.  Comp.  St.  1901,  p.  552). 

The  final  decree  was  entered  and  signed  in  this  cause  on  the  10th 
of  January,  1907.    Thereafter,  on  March  29th,  appellant  filed  his  peti- 
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tion  for  appeal,  coupled  with  an  assignment  of  errors.  This  petition 
was  denied  May  20,  1907.  On  September  21st  a  new  petition  was 
presented  to  one  of  the  circuit  judges  and  allowed  on  the  day  last 
named.  The  bond  was  approved,  and  citations  in  error  signed  on 
the  same  day,  and  thereupon  the  bond  and  petition  were  filed  with  the 
clerk  of  the  ciurt  on  September  23,  1907.  Thus  it  appears  that 
the  appeal  was  not  allowed  within  the  statutory  period  of  six  months, 
as  required  by  the  act  above  referred  to;  more  than  eight  months 
infervened  between  the  final  decree  and  the  allowance  of  appeal.  It 
was  incumbent  upon  appellant  to  obtain  an  allowance  of  the  appeal 
within  the  time  fixed  by  the  statute.  Green  v.  City  of  Lynn,  87  Fed. 
839,  31  C.  C.  A.  248.  In  this  case  the  Circuit  Court  of  Appeals, 
First  Circuit,  said: 

"We  are  of  the  opinion  that  this  appeal  was  not  taken  within  six  months  aft- 
er the  entry  of  the  decree  sought  to  be  reviewed,  as  required  by  the  act  of 
March  3,  1891,  and  that  for  this  reason  we  have  no  jurisdiction  thereof.  The 
date  of  the  entry  of  the  decree  in  the  Circuit  Court  was  February  24.  1897 ; 
the  six-months  period  expired  August  21,  1897;  the  petition  below  with  as- 
signment of  errors  was  filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
August  17,  1897.  Nothing  further  was  done  within  the  six-months  period. 
December  11,  1897,  the  following  Indorsement  was  made  upon  the  petition: 
*Thls  appeal  is  allowed,  although  I  doubt  whether  It  was  seasonably  perfected 
(Putnam,  Circuit  Judge).'  On  the  same  date  the  Judge  signed  a  citation  dated 
December  11,  1897,  and  approved  an  appeal  bond  dated  November  2,  1897.  In 
Barrel  v.  Transportation  Company,  3  Wall.  424,  18  L.  Ed.  168,  a  petition  f6r 
appeal  had  been  filed  In  due  time  in  the  office  of  the  clerk  of  the  Circuit  Court. 
Nevertheless,  the  court  said  the  filing  of  it  in  the  clerk's  office,  even  if  it  eould 
be  regarded  as  addressed  to  the  Circuit  Court,  would  be  of  no  avail,  unless 
accompanied  by  allowance  of  appeal  by  that  court,  and,  to  the  same  effeett 
see  Pierce  v.  Cox,  9  Wall.  786,  19  D.  Ed.  786." 

The  opinion  concludes  with  this  statement! 

"Although  the  Supreme  Court  has  often  said  that  signing  a  citation  or  ap- 
proving a  bond  is  equivalent  in  law  to  the  allowance  of  appeal,  it  has  never 
said,  so  far  as  we  can  discover,  that  an  allowance  in  some  form  can  be  dis- 
pensed with,  or  Intimated  that  the  limitation  of  time  could  be  disregarded, 
and  allowance  made  after  Its  expiration  be  effectual.  The  act  of  March  3. 
1891.  by  its  provisions  recognizes  the  necessity  for  an  allowance;  and  the 
uniform  practice  of  filing  both  the  petition  and  the  allowance  before  the  ex- 
piration of  the  statutory  period  seems  to  be  In  accordance  with  the  views  of 
the  Supreme  Court  as  to  the  essential  requirements,  which  must  be  complied 
with  before  an  appeal  can  be  said  to  be  taken." 

This  holding  is  supported  by  the  following  cases:  Credit  Co.  v. 
Arkansas  Cent.  Ry.,  128  U.  S.  258,  9  Sup.  Ct.  107,  32  L.  Ed.  448; 
Edmonson  v.  Bloomshire,  7  Wall.  306,  19  L.  Ed.  91 ;  Evans  v.  Bank, 
134  U.  S.  330,  10  Sup.  Ct.  493,  33  L.  Ed.  917;  Brooks  v.  Norris, 
11  How.  204,  13  L.  Ed.  665 ;  The  Dos  Hermanos,  10  Wheat.  306,  6 
L.  Ed.  328 ;  Seymour  v.  Freer,  5  Wall.  822,  18  L.  Ed.  664 ;  Yeaton 
V.  Lenox,  7  Pet.  220,  8  L.  Ed.  664;  The  Enterprise,  2  Curt.  317, 
Fed.  Cas,  No.  4,497;  Warner  v.  Railway  Co.,  64  Fed.  920,  4  C.  C. 
A.  670. 

We  think  it  may  be  announced  as  the  settled  doctrine  that  the  Cir- 
cuit Court  of  Appeals  has  no  jurisdiction,  where  more  than  six  months 
intervene  between  the  day  of  judgment  and  the  day  on  which  the 
appeal  is  "taken"  or  the  writ  of  error  is  "sued  out."    Fire  Ins.  Co.  v. 
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Oldendorf,  73  Fed.  88,  19  C.  C.  A.  379 ;  Condon  v.  Trust  Co.,  73 
Fed.  907,  20  C.  C.  A.  110;  White  v.  Iowa  National  Bank,  71  Fed. 
97,  17  C.  C.  A.  621;  Threadgill  v.  Piatt  (C.  C.)  71  Fed.  1;  Stevens 
V.  Clark,  62  Fed.  321,  10  C.  C.  A.  379;  Desvergers  v.  Parsons,  60 
Fed.  143,  8  C.  C.  A.  526;  Union  Pacific  v.  Colorado  Ry.,  54  Fed. 
22,  4  C.  C.  A.  161;  U.  S.  v.  Baxter,  51  Fed.  624,  2  C.  C  A.  410; 
Couilliette  v.  Thomason,  60  Fed.  787, 1  C.  C.  A.  675. 
In  the  case  of  Threadgill,  supra,  it  is  said : 

"A  writ  of  error  from  the  drcolt  Court  of  Appeals  to  review  a  judgement 
Issues  from  such  court,  and.  In  granting  the  writ,  the  judge  to  whom  It  is  pre- 
sented must  exercise  the  power  of  the  Circuit  Court  of  Appeals,  and  is  bound 
by  its  limitation&" 

In  the  Stevens  Case,  supra,  the  court  makes  this  declaration : 

'•To  give  the  appellate  court  Jurisdiction  of  a  writ  of  error,  the  writ  must 
be  Issued  and  filed  with  the  court  below  within  the  time  prescribed  by  the  law, 
and  this  requirement  cannot  be  waived  by  the  parties." 

In  Waxahachie  v.  Coler,  92  Fed.  284,  34  C.  C.  A.  349,  this  court 
said: 

"A  writ  of  error  is  not  •sued  out'  within  the  meaning  of  this  section  by  the 
filing  of  the  petition  and  bond  therefor,  and  the  allowance  of  the  writ  by  the 
court  below.  The  writ  must  be  obtained  and  issued  within  the  time  named 
to  give  the  court  jurisdiction.  Whether  the  failure  to  obtain  and  issue  the 
writ  named  resulted  from  the  negligence  of  the  plaintlif  in  error,  or  was  the 
fault  of  the  cleric,  appears  to  be  immaterial." 

In  the  Threadgill  Case,  supra,  it  is  said : 

"When  a  writ  of  error  from  the  Circuit  Court  of  Appeals  Is  allowed  within 
the  six  months,  but  is  not  actually  issued  by  the  derk  until  after  the  expira- 
tion thereof,  It  will  be  dismissed,  for,  in  a  legal  sense,  the  writ  of  error  Is  not 
brought  until  it  is  filed  in  the  court  below." 

Where  the  last  day  of  the  six  months  falls  on  Sunday,  the  appeal 
cannot  be  "taken,"  or  writ  of  error  "sued  out"  on  a  subsequent  day. 
Johnson  v.  Meyers,  64  Fed.  417,  4  C.  C.  A.  399.  "The  time  for  suing 
out  a  writ,  or  praying  an  appeal,  cannot  be  enlarged  by  stipulation  of 
the  parties,  nor  by  an  order  of  the  court."    Stevens  v.  Clark,  supra. 

The  second  ground  of  the  motion  to  dismiss  the  appeal  is  based 
upon  the  fact  that  the  intervener  failed  to  obtain  an  order  permitting 
him  to  intervene,  and  thereby  making  himself  a  party  to  the  suit,  from 
which  it  follows  that  he  is  not  in  an  attitude  to  appeal  from  the  de- 
cree entered  in  the  cause,  or  from  the  refusal  of  the  court  to  permit 
him  to  intervene.  The  action  of  the  court  in  declining  to  make  an 
order  allowing  appellant  to  intervene  was  an  exercise  of  purely  dis- 
cretionary power,  and  was  not  final  in  its  character.  Appellant,  fail- 
ing to  obtain  the  right  to  intervene,  was  left  free  to  assert  such  other 
rights  as  he  might  possess  in  any  other  tribunal  of  competent  juris- 
diction. The  order  of  the  court  was  equivalent  to  a  denial  of  the  ap- 
plication of  the  appellant  for  leave  to  intervene,  and  should  not  be 
regarded  in  any  sense  as  a  determination  of  the  merits  of  his  claim. 
Credits  Commutation  Company  v.  United  States,  177  U.  S.  311,  20 
Sup.  Ct.  636,  44  L.  Ed.  782. 
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In  the  case  of  Guion  v.  Insurance  Company,  109  U.  S.  173,  3  Sup. 
Ct.  108,  27  L.  Ed.  895,  Guion  claiming  to  have  an  interest  in  the  bonds 
of  the  appellant,  which  were  the  subject  of  controversy  in  a  suit  of 
the  Indiana  Southern  Railroad  Company  v.  Liverpool,  London  & 
Globe  Insurance  Company,  filed  his  petition  in  that  suit  in  the  court 
below  praying  to  be  admitted  as  a  party  to  the  suit  for  his  own  pro- 
tection. This  petition  was  denied.  Guion  was  allowed  an  appeal 
on  giving  bond  and  security  for  costs.  The  Chief  Justice  in  delivering 
the  opinion  said : 

"The  petition  of  Guion  was  for  leave  to  appeal  from  the  decree  of  a  suit  to 
which  he  was  not  a  party.  We  decided,  in  Ex  parte  Cutting,  94  U.  S.  14,  24 
L.  Ed.  49,  that  such  an  appeal  eould  not  be  taken.  He  had  applied  for  leave 
to  become  a  party,  but  this  leave  was  not  given,  so  he  was  not  a  party  to  the 
decree  from  which  he  appeals,  and  the  appeal  is  dismissed  for  want  of  Juris- 
diction." 

In  Ex  parte  Cutting,  supra,  it  is  said : 

"It  was  claimed  by  Cutting  and  others  that  they  were  admitted  as  parties  to 
the  main  suit  when  they  filed  their  petition  therefor,  and  that  subsequently 
they  were  in  a  position  to  demand  an  appeal  as  parties;  but,  as  a  matter  of 
fact,  the  parties  presenting  the  petition  never  did  become  parties.  They  filed 
their  petition  to  become  defendants  in  the  suit,  but  it  was  never  granted.  Not 
only  was  no  express  order  made  to  that  effect,  but  there  is  nothing  to  show 
that  they  were  ever  in  any  manner  recognized  as  parties.  We  are  aware  that 
there  are  oases  in  which  parties  have  been  treated  as  parties  to  the  suit  after 
having  filed  the  petition  for  leave  to  come  in  when  no  formal  order  admitting 
them  appears  on  the  record,  but  in  all  such  cases  it  wUl  be  found  that  they 
have  acted  or  have  been  recognized  as  parties  in  the  subsequent  proceedings  in 
the  case." 

In  Myers  v.  Fenn,  6  Wall.  205,  18  L.  Ed.  604,  the  petitions  were 
filed  without  any  order  of  the  court  before  any  objection  was  made, 
and  the  hearing  went  on  as  if  an  order  had  been  granted;  and  in 
Railroad  Company  v.  Bradley,  7  Wall.  575,  19  L.  Ed.  274,  it  was  held 
that,  where  the  appeal  had  been  prayed  for  and  subsequently  an  ap- 
peal bond,  approved  by  one  of  the  judges,  had  been  filed  in  the 
court,  it  would  be  inferred  that  the  appeal  had  been  allowed,  although 
there  was  no  express  order  to  that  effect  on  the  record.  The  court 
concluded  with  the  statement : 

"From  this  it  appears  that  if  one  wishes  to  intervene  and  become  a  party 
to  a  suit  in  which  he  is  interested,  he  must  not  only  petition  the  court  to  that 
effect,  but  his  petition  must  be  granted." 

In  this  case  it  affirmatively  appears  from  the  statement  of  the  trial 
judge  that  he  declined  to  make  any  order  upon  intervener's  petition. 
That  an  s^ppeal  does  not  lie  from'  ' 
nying  the  motion  in  a  pending  sui 
and  become  a  party  thereto,  is  supp 
Ex  parte  Cockcroft,  104  U.  S.  579,  : 
Co.,  109  U.  S.  173,  3  Sup.  Ct.  101 
dick,  134  U.  S.  513,  10  Sup.  Ct.  5 
mutation  Company  v.  U.  S.,  177  I 
Ed.  782;    Fitzgerald  v.  Evans,  49 
V.  Smith,  54  Fed.  895,  4  C.  C.  A.  61 
62  Fed.  222,  10  C.  C.  A.  446;    Co 
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C.  A.  654 ;  Smith  v.  Glasgow  Investment  Co.,  74  Fed.  336,  20  C.  C 
A.  432;  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.,  78  Fed.  665,  24 
C.  C.  A.  271,  36  L.  R.  A.  826;  Credits  Commutation  Co.  v.  U.  S., 
91  Fed.  573,  34  C.  C.  A.  12;  Toledo,  etc.,  Ry.  Co.  v.  Continental 
Trust  Co.,  95  Fed.  536,  36  C.  C.  A.  155 ;  Minot  v.  Mastin,  95  Fed. 
739,  37  C.  C.  A.  234. 

The  third  ground  assigned  in  support  of  the  motion  to  dismiss  for 
failure  to  make  the  bond  payable  to  all  of  the  adverse  parties  can- 
not be  sustained.  A  failure  to  execute  a  bond  is  an  irregularity,  but 
it  does  not  necessarily  avoid  the  citation.  The  security  is  required, 
however,  in  the  due  prosecution  of  the  appeal,  and,  if  the  case  is 
docketed  in  time,  it  will  not  ordinarily  be  dismissed  until  appellant 
has  been  afforded  a  reasonable  opportunity  of  curing  the  defect. 
Brown  v.  McConnell,  124  U.  S.  489,  8  Sup.  Ct.  659,  31  L.  Ed.  495 ; 
Richardson  v.  Green,  130  U.  S.  114,  9  Sup.  Ct.  443,  32  L.  Ed.  872 ; 
McClellan  v.  Pyeatt,  49  Fed.  260,  1  C.  C.  A.  241 ;  United  States  Trust 
Co.  V.  Western  Contract  Co.,  81  Fed.  471,  26  C.  C.  A.  472;  Cen- 
tral Trust  Co.  V.  Continental  Trust  Co.,  86  Fed.  524,  30  C.  C.  A. 
235;  McNulta  v.  West  Chicago  Park  ComVs,  99  Fed.  329,  39  C.  C. 
A.  545.  An  appeal  may  be  perfected  notwithstanding  the  security 
has  not  been  given  within  six  months  after  the  entry  of  the  decree 
sought  to  be  reviewed.  Evans  v.  Bank,  134  U.  S.  330,  10  Sup.  Ct. 
493,  33  L.  Ed.  ^17;  Brandies  v.  Cochrane,  105  U.  S.  262,  26  L.  Ed. 
989 ;  The  Dos  Hermanos,  10  Wheat.  306,  6  L.  Ed.  328 ;  Wickelman 
v.  A.  B.  Dick  Company,  85  Fed.  851,  29  C.  C.  A.  436. 

In  response  to  this  ground  of  the  motion  the  appellant  tendered, 
upon  the  hearing,  a  new  bond  conditioned  to  meet  the  objections  rais- 
ed. It  follows  that  the  motion  to  dismiss  should  be  sustained,  upon  the 
first  and  second  grounds,  and  it  is  so  ordered;  the  costs  of  appeal 
to  be  taxed  against  the  appellant. 


CITT  OF  NEW  ORLEANS  v.   HOWARD  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     March  81,  190a) 

No.   1.662. 

1.  Apfbai.  and  BlBBOR— Questions  Not  Raised  at  Trial— Jurisdiction. 

An  Objection  to  the  Jurisdiction  of  a  federal  court  may  be  first  raised 
OD  appeal. 

[Ed^  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Elr- 

JuRiSDicrioN— Partition  . 
ring  possession  of  the  property  of  a 
irtitloned,  no  other  court  could  take 
Meeting  that  property,  and  hence  by 
had  jurisdiction  to  grant  partition 
to  the  property,  Irrespective  of  the 
ition  proceedings. 

B  Cent.  Dig.  vol.  13,  Courts,  §  1386. 
iiction  of  federal  courts,  see  note  to 
Inental  Trust  Co.,  36  a  0.  A.  195.] 
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3.  Same— OOLLATBRAL  Attack. 

The  jurisdiction  of  a  federal  court  of  a  suit  to  administer  the  assets 
of  a  defunct  corporation  could  not  be  raised  in  a  collateral  proceeding 
for  partition  of  the  surplus  assets  of  such  corporation. 

4.  Appeal  and  Bbbob— Ssope  of  Review— Questions  Not  Raised  at  Tbial. 

The  jurisdiction  of  a  federal  court  of  another  case  cannot  be  first 
raised  on  appeal. 

[Ed.  NotiB. — For  cases  in  point  see  Cent  Dig.  vol.  2,  Appeal  and  Er- 
ror, »  1166-1178.] 

5.  Pabtition— Saza  in  Bttlk. 

In  proceedings  for  partition  of  the  assets  of  a  defunct  waterworks 
corporation,  consisting  of  real  estate,  pumping  machinery,  standpipe, 
reservoir,  water  mains,  hydrants,  and  private  connections,  together  with 
supplies,  etc.,  the  court  properly  required  a  sale  of  all  the  property  as 
an  entirety. 

6w  Sams— Upset  Pbick. 

Though  the  Louisiana  law  does  not  provide  for  the  appraisement  of 
property  sold  to  effect  a  partition,  a  federal  court,  sitting  in  that  state 
in  a  proceeding  for  the  sale  of  the  assets  of  a  defunct  waterworks  corpo- 
ration for  partition,  properly  ordered  that  the  commissioner  appointed 
to  make  the  sale  must  realize  not  less  than  a  specified  sum  therefrom. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Samuel  L.  Gilmore  and  St.  Clair  Adams,  for  appellant 
Edgar  H.  Farrar,  Wm.  C.  Dufour,  H.  Generes  Djjfour,  and  Benj. 
Rice  Forman,  for  appellees. 

Before    McCORMICK,    Circuit    Judge,    and    NEWMAN    and 
BURNS,  District  Judges. 

BURNS,  District  Judge.  The  New  Orleans  Water  Supply  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state  of  Loui- 
siana and  domiciled  in  the  city  of  New  Orleans,  filed  its  bill  of  com- 
plaint May  3,  1906,  against  the  board  of  liquidation  of  the  city  debt,, 
a  corporation  organized  under  the  laws  of  Louisiana  and  ^domiciled 
in  the  city  of  New  Orleans,  and  against  the  Lambeit  heirs,  likewise 
citizens  of  the  state  of  Louisiana  and  inhabitants  of  the  Eastern  Dis- 
trict. In  said  bill  complainant  averred  that  the  property  and  assets 
of  the  old  New  Orleans  Waterworks  Company,  a  defunct  corpora- 
tion, are  now  in  the  possession,  custody,  and  control  of  the  Circuit 
Court  of  the  United  States  in  and  for  the  Eastern  District  of  Loui- 
siana, under  and  by  virtue  of  the  proceedings  had  in  the  case  of  Rob- 
ert Moore  v.  New  Orleans  Waterworks  Company  [no  opinion], 
to  which  record  and  the  proceedings  therein  complainant  refers  and 
makes  part  of.  its  bill  for  reference  and  proof.  Complainant  avers 
its  proportionate  ownership  of  said  property  and  assets,  also  the  own- 
ership of  the  respective  shares  or  parts  held  and  owned  by  the  sev- 
eral defendants,  and  that  said  parties  are  the  sole  owners  indivisibly 
of  all  the  property  of  said  defunct  company;  that  the  property 
aforesaid  consists  of  a  system  of  waterworks  now  in  operation  in  the 
city  of  New  Orleans,*  comprising  real  estate,  pumping  machinery, 
standpipe,  reservoir,  126  miles  of  water  mains,  1,786  fire  hydrants 
and  about  10,750  private  connections,  and  a  large  amount  of  supplies. 
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such  as  pipe  fittings,  tools,  coal,  etc.,  books,  papers  and  records,  and 
cash  in  the  hands  of  the  receiver  appointed  by  this  court;  that  said 
property  is  incumber^  and  covered  by  certain  mortgage  claims  much 
less  than  the  value  of  the  property  and  assets,  which  claims  are  now 
due,  and  action  to  foreclose  which  is  pending  in  this  court.  Said 
property  is  further  incumbered  by  certain  receiver's  certificates  is- 
sued by  this  court. 

The  complainant,  as  against  said  defendants,  seeks  a  partition  of 
said  property,  and  a  sale  of  the  same  to  effect  said  partition,  and, 
after  the  deduction  from  the  proceeds  of  said  sale,  a  sum  sufficient 
to  pay  the  mortgage  debts,  receiver's  certificates,  and  costs  and  ex- 
penses incurred  in  this  proceeding,  and  in  the  main  case  to  have  the 
residue  divided  among  complainant  and  defendants  as  their  inter- 
ests may  appear.  The  prayer  asks  for  the  appointment  of  a  receiver 
for  the  property  and  assets  of  said  company,  or  that  Frank  T.  How- 
ard, repeiver  of  all  the  property  and  assets  aforesaid,  under  and  by 
virtue  of  his  appointment  and  qualification  in  the  case  of  Robert 
Moore  v.  New  Orleans  Waterworks  Company  et  al.,  shall  also  act 
as  receiver  in  this  case  as  if  he  had  been  separately  named,  appointed, 
and  qualified,  and  that  the  receivership  in  said  case  shall  be  extended 
over  this  cause.  Complainant  further  prays  that  the  property  be 
sold  in  bulk  for  cash  to  the  highest  bidder  in  order  to  effect  a  parti- 
tion by  licitation  between  complainant  and  defendants,  and  for  dis- 
tribution of  the  proceeds,  after  the  payment  of  the  claims  and  debts. 
The  Lambert  heirs  demurred  to  the  bill  upon  the  ground,  first,  that 
the  court  was  without  jurisdiction  in  the  premises,  for  the  reason 
that  the  complainant  and  all  of  the  defendants  are  citizens  of  the 
state  of  Louisiana  and  residents  thereof;  second,  that  there  is  no 
federal  question  arising  under  the  Constitution  or  laws  of  the  United 
States  stated  in  said  bill.  The  defendant  the  board  of  liquidation  of  the 
city  debt  demurred  because  the  bill  is  without  equity ;  and,  further,  that 
the  court  is  without  jurisdiction  by  reason  of  all  of  the  parties  to  the 
suit  being  resident  citizens  of  the  state  of  Louisiana.  By  supplemen- 
tal bill,  filed  May  10,  1905,  the  city  of  New  Orleans  was  made  a  par- 
ty defendant,  upon  the  averment  that  the  legal  title  to  an  undivided 
part  of  said  property  was  in  the  board  of  liquidation,  the  same  being 
held  for  the  use  and  benefit  of  the  city  of  New  Orleans  and  that 
said  interest  could  not  be  sold  or  disposed  of  without  the  consent 
of  the  said  city. 

The  demurrers  to  the  jurisdiction,  as  well  as  for  want  of  equity, 
were  heard  and  overruled,  and  thereupon  the  parties  answered,  and  as 
the  answers  admit  the  substantial  averments  of  the  bill  the  cause 
was  set  down  on  bill  and  answer.  The  court  extended  the  receiver- 
ship already  existing  in  the  Moore  Case  over  this  case,  and  referred 
the  same  to  a  master  in  chancery  to  examine  and  report :  First,  wheth- 
er the  property  should  be  sold  in  bulk  or  in  parcels,  and  if  in  par- 
cels, in  what  parcels?  Second,  whether  there  should  be  put  an  upset 
price  on  the  property,  and,  if  so,  what?  Third,  any  other  terms  and 
conditions  that  may  be  appropriate  to  the  cause.  After  due  hearing, 
at  which  all  of  the  parties  were  represented,  the  master  reported  that 
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the  property  should  be  sold  in  bulk,  and  that  an  upset  price  of  $700,000 
should  be  put  on  the  property.  All  of  the  counsel  stated  to  the  mas- 
ter that  they  had  no  objection  to  his  reporting  s«ch  sale  in  bulk  and 
such  upset  price.  The  complainant  took  a  rule  on  the  parties  for 
final  decree,  suggesting  this  report,  and  the  acquiescence  in  its  rec-  ! 

ommendations  by  all  the  counsel.    The  city  of  New  Orleans  answer-^  | 

ed  the  rule,  saying: 

"Respondent  did  not  consent  to  the  recommendations  of  said  master,  but 
respondent  verily  believes  that,  from  the  evidence  heard  before  the  master, 
the  conclusion  of  said  master  in  said  report  set  out  is  correct,  and  respondent  | 

has  no  objections  to  urge  against  the  eouflrmation  of  the  report"  | 

Final  decree  was  entered  on  January  10,  1907,  in  accordance  with  i 

the  terms  of  the  answers  and  the  report  ordering  a  sale  of  the  prop-  \ 

erty  and  assets  in  bulk,  and  fixing  the  upset  price  at  $700,000. 

The  city  of  New  Orleans  appeals,  and  assigns  as  error :    First.  On  ! 

the  face  of  the  record,  the  Circuit  Court  of  the  United  States  of  the  | 

Fifth  Circuit  and  Eastern  District  of  Louisiana  has  no  jurisdiction,  i 

because  the  plaintiff  and  all  of  the  defendants  are  all  citizens  of  Lou- 
isiana, and  there  is  no  federal  question  involved  which  could  give  | 
the  United  States  courts  jurisdiction  of  such  a  cause,  and  the  judi-  ! 
cial  power  of  the  United  States,  as  granted  by  the  Constitution,  does 
not  extend  to  such  a  cause.  Second.  The  Circuit  Court  erred  in  over-  I 
ruling  the  demurrers  filed  to  its  jurisdiction.  Third.  The  only  pre-  1 
text  upon  which  the  jurisdiction  was  claimed  was  that,  in  the  .case  | 
of  Robert  Moore  v.  The  New  Orleans  Waterworks  Company,  the 
Circuit  Court  of  the  United  States  had  appointed  a  receiver  who 
had  taken  possession  of  the  property  and  plant  of  the  New  Orleans 
Waterworks  Company,  but  that  no  decree  of  sale  was  made,  or  could 
be  made,  in  that  case,  because  (1)  by  the  judgment  of  the  Supreme 
Court  of  Louisiana  rendered  on  the  7th  of  November  1901,  and 
which  became  executory  on  the  3d  of  February,  1902,  the  charter 
and  corporate  existence  and  all  of  the  franchises  of  the  New  Orleans 
Waterworks  C-ompany  had  been  forfeited,  and  the  said  suit  of  Rob- 
ert Moore  v.  The  New  Orleans  Waterworks  Company  abated  as 
a  matter  of  law;  and  thereafter  the  Circuit  Court  of  the  United 
States  of  the  Fifth  Circuit,  Eastern  District  of  Louisiana,  unlawfully 
usurped  and  exercised  the  franchise  of  the  defunct  waterworks  com- 
pany in  the  interest  of  the  bondholders  and  the  stockholders,  when 
it  was  the  duty  of  the  court,  sitting  as  a  court  of  Louisiana,  to  recog- 
nize the  decree  of  the  Supreme  Court  of  Louisiana,  and  the  statute 
laws  of  Louisiana,  to  Wit,  section  731  of  the  Revised  Statutes  of 
Louisiana,  which  provides  that,  when  the  charter  of  a  corporation 
is  forfeited  in  the  manner  that  this  was,  the  Governor  should  appoint 
a  liquidator  to  wind  up  its  affairs;  that  the  said  statute  was  bind- 
ing, upon  the  Circuit  Court  of  the  United  States.  Fourth.  It  ap- 
peared in  the  said  cause  that  the  sole  possible  function  of  the  said 
receiver  has  ceased,  because  the  entire  series  of  mortgage  bonds  due 
by  the  said  waterworks  company  had  been  paid,  including  the  plain- 
tiffs, the  board  of  liquidation  of  the  city  debt,  and  the  city  of  New 
Orleans;  that  the  board  of  liquidation  of  the  city  debt  was  entitled 
to  control  3,900^^/2oooo  of  the  tangible  property  and  plant  of  the  late 
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New  Orleans  Waterworks  Company.  Fifth.  The  court  erred  in  order- 
ing and  decreeing  a  sale  of  the  property  wholly  of  citizens  of  Louisiana 
in  bulk,  and  not  proceeding  according  to  the  law  of  Louisiana  in 
such  cases.  Sixth.  The  court  erred  in  fixing  an  upset  price  for 
which  alone  the  property  can  be  sold,  because  the  law  of  Louisiana 
provides  that,  at  the  sale  of  property  to  effect  a  partition,  it  shall  be 
sold  for  whatever  price  it  may  bring  without  appraisement;  and  the 
United  States  Circuit  Court,  in  dealing  with  property  situated  in  Lou- 
isiana, and  between  citizens  of  Louisiana  has  no  power  to  disregard 
the  laws  of  Louisiana  regulating  the  subje^ 

Assignments  1  and  2  raise  the  question  Kt  the  court  was  without 
jurisdiction  of  the  cause  by  reason  of  the  complainant  and  the  de- 
fendants being  citizens  of  Louisiana.  The  appellant  did  not  present 
any  objection  to  the  jurisdiction  of  the  court  below,  yet  the  question 
is  properly  presented  here  by  reason  of  the  fact  that  consent  cannot 
confer  jurisdiction  upon  the  courts  of  the  United  States.  The  ground 
upon  which  the  trial  court  maintained  jurisdiction  appears  by  refer- 
ence to  the  order  appointing  the  receiver,  as  follows : 

"It  appearing  to  the  court  that  all  of  the  property  sought  to  be  partitioned 
in  this  cause  is  in  the  custody  of  this  couit  by  its  receiver,  Frank  T.  Howard, 
appointed  in  cause  No.  12,978  of  the  docket  of  this  court,  styled  Robert  Moore 
V.  New  Orleans  Water  Works  Company  et  al.,  and  that  all  of  the  parties  to 
this  bill  are  parties  defendant  in  said  cause,  and  that  the  bill  herein  is  in 
the  nature  of  an  ancillary  bUl,  of  which  the  court  has  Jurisdiction,  because 
of  its  possession  of  the  property  and  assets  sought  herein  to  be  partitioned, 
and  tliat  no  other  court  would  have  Jurisdiction  to  grant  the  relief  sought  in 
this  cause." 

The  United  States  Circuit  Court  having  possession  of  the  res 
sought  to  be  partitioned,  no  other  court  could  take  jurisdiction  of  any 
suit  or  claim  affecting  that  property,  and  by  virtue  of  its  posses- 
sion the  court  drew  to  itself  jurisdiction  to  determine  all  matters 
relating  to  the  property,  irrespective  of  the  question  of  citizenship. 
Compton  v.  Jessup,  68  Fed.  263,  15  C.  C.  A.  397.  The  latest  ex- 
pression by  the  Supreme  Court  of  the  United  States  bearing  upon 
the  question  of  jurisdiction  presented  by  appellant  is  to  be  found  in 
Wabash  Ry.  Co.  v.  Adelbert  College  (decided  January  6,  1908)  208 

U.  S.  38,  28  Sup.  Ct.  187,  62  L.  Ed. ,  in  which  Mr.  Justice  Moody, 

speaking  for  the  court,  says: 

"When  a  court  of  competent  jurisdiction  has,  by  appropriate  proceedings, 
taken  property  into  its  possession  through  its  oflBcers,  the  property  is  thereby 
withdrawn  from  the  jurisdiction  of  all  other  courts.  The  latter  courts,  though 
of  concurrent  jurisdiction,  are  without  power  to  render  any  judgment  which 
Invades  or  disturbs  the  possession  of  the  property  while  it  is  in  the  custody 
of  the  court  which  has  seized  it.  For  the  purpose  of  avoiding  injustice  which 
otherwise  might  result,  a  court  during  the  continuance  of  its  possession  has, 
as  incident  thereto  and  as  ancillary  to  the  suit  in  which  the  possession  was 
acquired,  jurisdiction  to  hear  and  determine  aU  questions  respecting  the  title, 
the  possession,  or  the  control  of  the  property.  In  the  courts  of  the  United 
States,  this  iuddeutal  and  ancillary  jurisdiction  exists,  although  in  the  sub- 
ordinate suit  there  is  no  jurisdiction  arising  out  of  diversity  of  citizenship 
or  the.  nature  of  the  controversy.  Those  principles  are  of  general  application, 
and  not  peculiar  to  the  relations  of  the  courts  of  the  United  States  to  the 
courts  of  the  states;   they  are,  however,  of  especial  importance  with  respect 
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to  the  relations  of  those  courts,  which  exercise  indeptfident  Jurisdiction  in 
the  same  territory,  often  over  the  same  property,  person,  and  controversies; 
they  are  not  hased  upon  any  supposed  superiority  of  one  court  over  the  others, 
but  serve  to  prevent  a  conflict  over  the  possession  of  property,  which  would 
be  unseemly  and  subversive  of  justice;  and  have  been  applied  by  this  court 
in  many  cases,  some  of  which  are  cited,  sometimes  in  favor  of  the  jurisdiction 
of  the  courts  of  the  states,  and  sometimes  in  favor  of  the  jurisdiction  of  the 
courts  of  the  United  States,  but  always,  it  is  believed,  impartially  and  with  a 
spirit  of  respect  for  the  Just  authority  of  the  states  of  the  Union."  Hagan  v. 
Lucas,  10  Pet.  400,  9  L.  Ed.  470;  WiUlamg  v.  Benedict,  8  How.  107,  12  L.  Ed. 
1007 ;  Wiswall  v.  Sampson,  14  How.  52, 14  L.  Ed.  322 ;  Peale  v.  Phipps,  14  How. 
368,  14  L.  Ed.  450;  Pulliau^v.  Osborne,  17  How.  471,  15  L.  Ed.  154;  Taylor 
V.  Carryl,  20  How.  583,  15  £|  Ed.  1028 ;  Freeman  v.  Howe,  24  How.  450,  16 
L.  Bd.  749;  Buck  v.  ColbaB,  8  Wall.  334,  18  L.  Ed.  257;  Yonley  v.  Lav- 
ender, 21  Wall.  276,  22  L.  Ed.  536;  People^s  Bank  v.  Galh<^un,  102  U.  S.  256, 
26  Jm  Ed.  101;  Barton  v.  Barlk)ur,  104  U.  S.  126,  26  L.  Ed.  672;  Krippen- 
dorf  V.  Hyde,  110  U.  S.  276,  4  Sup.  Ct  27,  28  L.  Ed-  145;  Pacific  R.  Oo.  v. 
Missouri  P.  R.  Co..  Ill  U.  S.  505,  4  Sup.  Ct.  583,  28  L.  Ed.  498;  Covell  v. 
Heyman,  111  U.  S.  176,  4  Sup.  Ct  355.  28  L.  Ed.  390*  Heidritter  v.  Elizabeth 
Oilcloth  Co.,  112  U.  8.  294,  5  Sup.  Ct.  135,  28  L.  Ed.  729;  Gumbel  v.  Pitkin. 
124  U.  S.  131,  8  Sup.  Ct  379.  31  L.  Ed.  374 ;  Johnson  v.  Christian,  125  U.  S. 
642,  8  Sup.  Ct.  1135,  31  L.  Bd.  820;  Morgan's  L.  &  T.  B.  &  S.  S.  Oo.  v. 
Texas  X5.  R.  Co.,  137  U.  S.  171,  11  Sup.  Ct.  61,  34  L.  Bd.  625;  Porter  v.  Sabin, 
149  U.  8.  478,  13  Sup.  Ct.  1008.  37  L.  Ed.  815. 

The  third  and  fourth  assignments  question  the  jurisdiction  of  the 
court  in  the  case  of  Moore  v.  New  Orleans  Waterworks  Co.,  but  a  dis- 
cussion of  this  assignment  may  be  passed  sub  silentio,  as  the  issue  pre- 
sented cannot  be  raised  in  a  collateral  proceeding,  and  the  record  does 
not  disclose  that  this  question  was  presented  for  consideration  of  the 
trial  court. 

The  fifth  assignment  presents  for  review  the  action  of  the  court 
in  decreeing  the  sale  of  the  property  in  bulk.  This  assignment  can- 
not be  considered  for  the  reason  that  appellant  reserved  no  exception 
to  the  master's  report  advising  such  sale,  but  upon  the  contrary  the 
record  discloses  that  appellant  acquiesced  therein,  and  said,  in  answer 
to  the  rule,  "Respondent  has  no  objections  to  urge  against  the  con- 
firmation of  the  report."  The  proposition  contained  in  this  assign- 
ment should  be  treated  without  avolation.  It  would  be  difficult  in- 
deed to  conceive  that  the  property  sought  to  be  partitioned  by  lici- 
tation  should  be  sold  other  than  in  bulk,  or  as  an  entirety.  A  water- 
works plant  can'  only  be  conducted  as  a  system  complete  in  itself. 
Its  value  would  be  lessened,  if  not  destroyed,  should  it  be  sold  in  par- 
cels, and  if  a  parcel  purchaser  should  be  found,  say,  for  the  standpipe, 
he  would  hardly  be  able  to  justify  his  investment,  with  the  mains  and 
laterals  running  to  other  bidders. 

The  sixth  assignment  complains  of  that  part  of  the  decree  fixing 
an  upset  price.  While  the  law  of  Louisiana  does  not  provide  for  the 
appraisement  of  property  sold  to  effect  a  partition,  yet  it  would  ap- 
pear to  be  a  very  wholesome  provision  in  this  case,  at  least,  that  an 
upset,  or  minimum,  price  should  be  fixed  by  the  court.  The  order 
simply  means  that  the  master  commissioner  appointed  to  make  the 
sale,  in  order  to  effect  the  partition,  must  realize  not  less  than  $700,000. 
If  the  bid  should  be  in  excess  of  this  sum,  appellant  and  other  par- 
ties at  interest  will  be  the  beneficiaries. 
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There  being  no  error,  the  judgment  of  the  Circuit  Court  should 
be  affirmed,  and  it  is  so  ordered;  the  costs  of  appeal  to  be  taxed 
against  the  appellant. 


BREXmT  ▼.  LAW,  UNION  ft  CROWN  INS.  OO. 

(Circnit  Ck)urt  of  Appeals,  Ninth  Circuit    March  2,  190&) 

No.  1,488. 

1.  INSUBANCE— Loss  PAYABLE   CLAUSE— EFFBCT. 

Under  a  clause  attached  to  a  policy  and  providing  that  any  loss  shaU  be 
payable  to  a  third  person,  snch  i)erson  Is  only  entitled  to  recoyer  as  in- 
sured's appointee,  and,  when  the  policy  has  become  void  as  to  the  penoa 
effecting  the  insurance,  it  cannot  be  enforced  by  liis  appointee. 

2.  Same— Policy  Oonstbited— Intebest  op  Thibd  Pabties. 

Fire  policies  provided  that  tbey  should  become  void  If  insured's  inter- 
est should  be  other  than  unconditional  and  sole  ownership,  unless  other- 
wise provided  by  agreement  indorsed  thereon,  etc.  Slips  were  attached 
providing  that  any  loss  should  be  paid  to  plaintiff,  to  whom  insured,  after 
the  policy  issued,  transferred  the  property  in  trust  to  dispose  of  it,  and 
to  apply  the  proceeds  to  certain  expenses  of  conducting  the  business  and 
to  insured's  indebtedness;  plaintiff  being  a  creditor,  and  to  pay  any  residue 
to  insured.  Held,  that  the  provision  of  the  policies  that  when,  with  in- 
surer's consent,  an  interest  under  the  policy  should  exist  in  favor  of  a 
mortgagee,  or  of  any  one  having  an  interest  in  the  insured  property  other 
than  the  insured's  interest,  the  conditions  "hereinbefore  contained  shall 
apply  in  the  manner  expressed  in  such  provisions  and  conditions  of  insur- 
ance relating  to  such  interest  as  shall  be  written  upon,  attached  or  ap- 
pended hereto,"  did  not  change  the  legal  effect  of  the  slips  making  the  loss 
payable  to  plaintiff,  which  was  to  constitute  him  insured's  aiH>ointee  to 
receive  payment  of  whatever  sums  might  be  due ;  that  such  provision  was 
only  intended  to  apply  In  cases  where  insurer  by  some  special  agreement 
with  the  mortgagee  or  third  person  acquiring  an  interest  under  the  policy 
has  consented  to  a  modification  or  waiver  of  the  conditions  in  the  policy ; 
and  that,  as  there  was  no  such  special  agreem^t  in  the  case  at  bar,  plain- 
tiff could  not  recover  on  the  policies,  the  policies  being  admittedly  void 
as  to  insured. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 
For  opinion  below,  sec  153  Fed.  452. 

W.  T.  Muir,  for  plaintiff  in  error. 

Zera  Snow  and  Wallace  McCamant,  for  defendant  in  error. 

Before  ROSS  and  MORROW,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

DE  HAVEN,  District  Judge.  This  action  was  brought  to  recover 
the  sum  of  $7,500  and  interest  claimed  to  be  due  under  two  policies 
of  insurance  against  loss  by  fire  issued  by  the  defendant,  the  Law, 
Union  &  Crown  Insurance  Company,  to  the  St.  Johns  Lumber  Com- 
pany, upon  certain  property  described  in  said  policies.  One  policy 
is  for  $5,000,  dated  October  5,  1904,  and  the  other  for  $2,600,  dated 
May  19,  1905,  and  both  contain  the  following  provisions: 

*^liis  oitlre  policy,  unless  otherwise  provided,  by  agreement  indorsed  here- 
on or  added  hereto,  shaU  be  void    *    ^    *    if  the  interest  of  the  leisured  be 
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other  than  unconditional  and  sole  ownership;  •  •  •  or  if  any  change 
other  than  hy  the  death  of  an  insured,  takes  place  in  the  interest,  title  or  pos- 
session of  the  subject  of  insurance  (except  change  of  occupants  without  in- 
crease hazard)  whether  by  legal  process  or  judgment  or  by  voluntary  act  of 
the  insured  or  otherwise.  ♦  •  •  If,  with  the  consent  of  this  company,  an 
interest  under  this  policy  shall  exist  in  favor  of  a  mortgagee  or  of  any  person 
or  corporation  having  an  interest  In  the  subject  of  insurance  other  than  the 
interest  of  the  insured  as  described  herein,  the  conditions  hereinbefore  contain- 
ed  shall  apply  in  the  manner  expressed  In  such  provisions  and  conditions  ot 
insurance  relating  to  such  interest  as  shall  be  written  upon,  attached,  or  ap- 
pended hereto." 

There  was  also  attached  to  each  policy  a  slip  in  the  following 
words:  "Loss,  if  any  hereunder,  is  hereby  made  payable  to  Daniel 
Brecht" — ^the  plaintiff  in  the  action,  and  there  was  not  written  upon, 
attached,  or  appended  to  said  policies  any  other  condition  or  provision 
relating  to  the  interest  of  the  plaintiff  in  the  policy  or  in  the  property 
thereby  insured,  or  expressing  in  what  manner  or  to  what  extent  the 
conditions  contained  in  the  body  of  the  policies  should  apply  to  the 
interest  of  Daniel  Brecht  therein.  The  action  was  tried  by  the  court 
without  a  jury.  The  court,  in  addition  to  the  foregoing  facts,  found 
that  the  property  described  in  the  policies  was  destroyed  by  fire,  as 
alleged  in  the  complaint;  that,  after  the  issuance  of  said  policies,  the 
St.  Johns  Lumber  Company,  by  a  contract  entered  into  by  and  between 
that  company  and  the  plaintiff,  granted,  bargained,  and  sold  unto  the 
plaintiff  all  the  property  covered  by  the  policies  of  insurance,  in  trust, 
however,  "to  be  disposed  of  by  plaintiff,  and  the  proceeds  to  be  applied 
to  certain  expenses  of  conducting  the  business,  and  to  the  indebtedness 
of  the  St.  Johns  Lumber  Company,  and  the  balance  if  any  remain,  to 
be  paid  over  to  the  lumber  company,  which  said  contract  operated  to 
convey  title  absolute,  and  not  as  a  mortgage" ;  that  immediately  there- 
after the  plaintiff  entered  into  the  joint  possession  of  such  property 
with  the  St.  Johns  Lumber  Company,  and  continued  in  such  posses- 
sion to  the  time  of  the  fire,  and  that  such  transfer  and  change  of  pos- 
session were  had  without  the  knowledge  or  consent  of  the  defendant 

The  court  also  found  that: 

"No  agreement  was  indorsed  upon  the  policies,  or  attached  or  added  thereto, 
in  any  manner  waiving  or  modifying  any  of  the  terms  or  conditions  of  the 
policies,  above  set  out,  in  relation  to  a  change  of  ownership,  or  possession,  of 
the  property  insured  and  that  the  plaintiff  bad  an  insurable  interest  in  the 
property  covered  by  the  policies,  as  chattel  mortgagee,  in  an  amount  exceeding 
the  sum  for  which  the  property  was  Insured  and  that  this  was  known  to  the 
defendant  when  the  policies  were  Issued." 

Upon  these  facts  the  court  held  that  the  execution  of  the  contract 
of  sale  mentioned  in  the  findings  and  above  referred  to  rendered  the 
policies  sued  on  void,  and  judgment  was  thereupon  rendered  that 
the  plaintiff  take  nothing  by  his  action  and  in  favor  of  the  defendant 
for  its  costs  and  disbursements.  The  case  is  brought  here  by  the 
plaintiff  upon  a  writ  of  error. 

1.  It  is  not  disputed  that  the  policies  sued  on  became  void,  as  to 
the  St.  Johns  Lumber  Company,  by  reason  of  the  change  of  title  to, 
and  possession  of,  the  insured  property  referred  to  in  the  findings  of 
the  Circuit  Court,  but  the  plaintiff  in  error  contends  that  the  court 
erred  in  holding,  upon  the  facts  found  by  it,  that  the  conditions  of  the 
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policy  against  alienation  and  change  of  possession  were  binding  upon 
him,  as  such  conditions  were  not  indorsed  upon  the  policies,  or  at- 
tached to  the  slip  making  the  loss,  if  any,  payable  to  him.  The  qucs* 
tion  thus  presented  requires  for  its  decision  the  construction  of  the  fol- 
lowing provision,  in  the  policies  sued  on,  read  in  connection  with  the 
loss  payable  clause: 

"If,  wltb  the  consent  of  this  company  (the  defendant  insurance  company), 
an  interest  under  the  policy  sball  exist  in  favor  of  a  mortgagee,  or  of  any  per- 
son or  corporation  having  an  interest  in  the  subject  of  insurance  other  than 
the  interest  of  the  insured  as  described  herein,  the  conditions  hereinbefo^ 
contained  (those  against  alienation  and  change  of  possession)  shall  apply  In 
manner  expressed  in  such  provisions  and  conditions  of  insurance  relating  to 
such  interest  as  shall  be  written  upon,  attached  or  appended  hereto." 

The  contention  of  the  plaintiff  in  error,  broadly  stated,  is  that,  by 
the  terms  of  this  provision,  the  conditions  contained  in  the  policy 
against  alienation  and  change  of  possession  do  not  affect  his  right  to 
recover,  because  there  was  not  written  upon  or  attached  to  the  policies 
any  statement  or  writing  showing  the  manner  or  extent  to  which 
such  conditions  should  apply  to  the  interest  which  he  had  in  the 

?>licies  as  the  person  to  whom  the  loss  thereunder  is  made  payable, 
his  contention  is  sustained  by  a  number  of  decided  cases,  among 
which  are  the  following:  Oakland  Home  Insurance  Co.  v.  Bank  of 
Commerce,  47  Neb.  717,  66  N:  W.  646,  36  L.  R.  A.  673,  58  Am.  St. 
Rep.  663;  Queen's  Insurance  Co.  v.  Dearborn  Savings  Ass'n,  175 
111.  115,  61  N.  E.  717;  Christensen  v.  Fidelity  Ins.  Co..  117  Iowa, 
77,  90  N.  W.  496,  94  Am.  St  Rep.  286 ;  Boyd  v.  Thuringia  Insurance 
Co.,  25  Wash,  453,  65  Pac.  785,  55.  L.  R.  A.  165 ;  Edge  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.  (S.  D.)  105  N.  W.  281;  Welch  v.  British  As- 
surance  Company,  148  Cal.  223,  82  Pac.  964,  113  Am.  St.  Rep.  223. 
These  cases  all  hold  that  a  stipulation  in  a  policy  like  that  above 
quoted  is  to  be  construed  as  an  agreement  upon  the  part  of  the  in- 
surance company  issuing  it  that  the  conditions  of  the  policy  to  which 
the  stipulation  refers  shall  not  apply  to  the  interest  vested  in  a  mort- 
gagee by  a  memorandum  clause,  making  the  loss,  if  any,  payable  to 
him  as  his  interest  may  appear,  unless  the  manner  in  which  such  con- 
ditions are  to  be  applied  are  expressly  stated  in  some  writing  in- 
dorsed upon  or  attached  to  the  policy.  The  contrary  was  however 
held  by  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  Dela- 
ware Ins.  Co.  V.  Greer,  120  Fed.  916,  67  C.  C.  A.  188,  61  L.  R.  A. 
137,  and  by  Judge  Wolverton  in  Vancouver  National  Bank  v.  Law, 
Union  &  Crown  Ins.  Co.  (C.  C.)  163  Fed.  440.  We  think  the  cases 
last  cited  announce  the  better  rule  in  relation  to  the  construction  of 
insurance  policies  having  provisions  like  those  sued  on  in  this  action. 
The  contract  of  insurance  here  was  between  the  St.  Johns  Lumber 
Company,  as  owner  of  the  property  insured,  and  the  defendant  in- 
surance company,  and  the  legal  effect  of  the  slips  attached  to  the 
policies,  making  the  loss  thereunder  payable  to  the  plaintiff  in  error, 
was  to  constitute  him  the  appointee  of  the  St.  Johns  Lumber  Com- 
pany, to  receive  payment  of  whatever  sums  might  become  due,  under 
the  policies,  on  account  of  losses  sustained  by  that  company  by  reason 
of  the  destruction  of  its  property  by  fire.     It  may  be  conceded,  as 
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claimed  by  the  plaintiff  in  error,  that  the  slips  were  attached  for  his 
benefit  as  mortgagee  of  the  insured  property,  still  it  is  well  settled 
that,  under  such  form  of  memorandum  clause,  the  person  named  as 
payee  therein  is  only  entitled  to  recover  as  the  appointee  of  the  in- 
sured, and,  when  the  policy  has  become  void  as  to  the  person  effecting 
the  insurance,  it  cannot  be  enforced  by  his  appoir\tee.  This  was  so 
held  in  Brunswick  Savings  Institution  v.  Commercial  Union  Ins.  Co., 
68  Me.  313,  28  Am.  Rep.  56;  the  court  saying: 

"This  clause  in  tbe  policy  'payable,  in  case  of  loss,  to  the  Brunswick  SaTings 
Institution  to  the  amount  of  tbe  mortgage  held  by  them*  is  not  an  insurance  of 
the  plaintiffs'  interest  in  the  property,  nor  an  assignmeut  of  the  policy  to  the 
plaintiffs.  It  is  merely  a  contingent  order  or  stipulation,  assented  to  by  the 
defendant,  for  the  payment  of  the  loss  of  the  assured,  if  any  to  the  plain- 
tiffs. It  gives  the  plaintiffs  the  same  right  to  recover  that  the  assured  would 
have  if  no  such  clause  had  been  inserted  in  the  policy.  Any  violation  of  the 
conditions  and  stipulations  of  th^  policy  which  would  defeat  the  right  of  the 
assured  to  recover  upon  it  will  defeat  the  right  of  the  plaintiffs." 

The  rule  thus  stated  is  fully  sustained  by  the  following  cases :  Fogg 
V.  Middlesex  Mutual  Fire  Ins.  Co.,  10  Cush.  (Mass.)  337;  Martin 
v.  Franklin  Fire  Ins.  Co.,  38  N.  J.  Law,  140,  20  Am.  Rep.  372 ;  Keith 
V.  Royal  Insurance  Co.,  117  Wis.  531,  94  N.  W.  295;  Wunderlich 
V.  Palatine  Ins.  Co.,  104  Wis.  395,  80  N.  W.  471 ;  Grosvenor  v.  At- 
lantic Fire  Ins.  Co.,  17  N.  Y.  391 ;  Loring  v.  Manufacturers'  Ins.  Co., 
8  Gray  (Mass.)  28;  Bates  v.  Equitable  Ins.  Co.,  10  Wall.  33,  19  L. 
Ed.  882 ;   Bidwell  v.  Northwestern  Ins.  Co.,  19  N.  Y.  180. 

The  plaintiff  in  error  does  not  deny  that  such  would  be  the  legal 
effect  of  the  stipulation  making  the  loss,  if  any,  under  the  policies, 
payable  to  him,  if  it  stood  alone ;  but  he  insists  that  by  reason  of  the 
provision  in  the  policies,  which  declares  that  when,  with  the  consent 
of  the  insurance  company,  an  interest  under  the  policy  exists  in  favor 
of  a  mortgagee,  the  condition  of  the  policy  "shall  apply  in  the  manner 
as  expressed  in  such  provisions  and  conditions  of  insurance  relating 
to  such  interest  as  shall  be  written  upon,  attached  or  appended  here- 
to," his  rights  are  unaffected  by  such  conditions,  because  they  were 
not  expressly  made  applicable  to  his  interest  as  payee  by  a  written 
indorsement  upon  the  slip  containing  the  loss  payable  clause,  or  by 
some  writing  attached  to  the  policies.  It  must  be  admitted  that  the 
provision  referred  to  is  somewhat  awkward  in  construction,  but  it 
cannot  be  given  the  effect  claimed  for  it  by  the  plaintiff  in  error  with- 
out disregarding  the  well-settled  legal  meaning  of  the  loss  payable 
clause,  and  it  was  not  the  purpose  of  this  provision  to  modify -or  con- 
trol the  terms  of  the  contract  by  which  the  plaintiff  in  error  was 
named  as  the  person  to  receive  payment  for  what  might  become  due 
under  the  policy.  The  special  contract  by  which  such  right  to  re- 
ceive payment  was  acquired  is  controlling ;  that  is  to  say,  the  true  mean- 
ing of  this  provision  is  that,  when  the  conditions  named  in  the  policy 
are  modified  by  the  contract  under  which  a  mortgagee  or  other  person 
acquires  an  interest  under  the  policy,  then  the  conditions  named  in 
the  policy  shall  only  apply  in  the  manner  and  to  the  extent  provided 
in  the  special  contract ;  or,  if  they  are  waived,  that  then  they  shall  not 
apply  at  all.  But  when,  as  in  this  case,  there  is  no  special  agreement 
modifying  or  waiving  the  conditions  of  the  policy,  and  the  insurance 
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company  has  simply  consented  to  the  appointment  of  a  third  person 
to  receive  payment  for  any  loss  which  may  be  sustained  by  the 
person  to  whom  the  policy  was  issued,  then  all  its  conditions  apply. 
When  the  policies  sued  on  were  issued,  it  was  not  unusual  for  in- 
surance companies  to  insure  the  interest  of  mortgagees  by  attaching 
to  their  policies  slips  containing  what  is  known  as  the  "Union  Mort- 
gage Clause,"  whereby  the  insurance  company  agreed  to  pay  to  the 
mortgagee  the  amount  to  become  due  under  the  policy  as  his  interest 
might  appear,  regardless  of  subsequent  breaches  of  certain  condi- 
tions of  the.  policy  by  the  mortgagor.  The  following  cases  arose  un- 
der policies  containing  such  a  clause:  Magoun  v.  Firemen's  Fund 
Ins.  Co.,  86  Minn.  486,  91  N.  W.  5,  91  Am.  St.  Rep.  370 ;  National 
Bank  v.  Union  Ins.  Co.,  88  Cal.  497,  26  Pac.  509,  22  Am.  St.  Rep. 
324;  Hastings  v.  Westchester  Ins.  Co.,  73  N.  Y.  144;  Syndicate 
Ins.  Co.  V.  Bohn,  65  Fed.  165,  12  C.  C.  A.  531,  27  L.  R.  A.  614.. 
Now,  if  it  had  been  the  intention  of  the  defendant  to  insure  the  plain- 
tiff in  error  absolutely  and  without  reference  to  any  breach  of  the 
conditions  of  the  policies  by  the  St.  Johns  Lumber  Company,  such 
insurance  could  have  been  effected  by  the  use  of  the  "Union  Mortgage 
Clause"  in  defining  the  rights  of  the  plaintiff  in  error  under  the 
policies ;  but,  instead  of  doing  this,  the  parties  adopted  a  form  mere- 
ly designating  him  as  the  person  to  whom  the  loss,  if  any,  should  be 
payable,  a  form  which  under  well-settled  rules  subjects  the  appointee 
to  the  risk  of  all  acts  and  omissions  of  the  person  to  whom  the  policy 
was  issued. 

Our  conclusion,  then,  is  that  the  provision  of  the  policy  upon  which 
the  plaintiff  in  error  relies  does  not  add  to,  or  in  any  manner  change, 
the  legal  effect  of  the  slip  making  the  loss,  if  any,  under  the  policy 
payable  to  him;  that  such  provision  was  only  intended  to  apply  in. 
rases  where  the  insurance  company  by  some  special  agreement  with 
the  mortgagee  or  third  person,  acquiring  an  interest  under  the  policy, 
has  consented  to  a  modification  or  waiver  of  the  conditions  in  the 
policy ;  and  that,  as  there  was  no  such  special  agreement  in  the  case 
before  us,  the  Circuit  Court  did  not  err  in  rendering  its  judgment  for 
the  defendant  insurance  company  upon  the  findings. 

Judgment  affirmed. 


CHOOTAW^  O.  &  G.  R.   CX).  t.  BOND. 

(Glrcnlt  Ck)iirt  of  Appeals,  Bightb  Circuit    March  18»  190&) 

No.  2.556. 

OOIITBAOTS— E}QT7ITABLB  IWTEBPEKTATION— FOBIMTUBB, 

A  contract  should  not  be  conBtmed  as  providing  for  an  unreasonable 
and  oppressive  forfeiture,  If  Its  language  fairly  admits  of  a  more  equi- 
table interpretation. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  11.  Contracts,  §  735.1 

Same— DivisiBiLiTT— Illegal  Considebation . 

When  a  contract  consists  of  distinct  agreements,  each  founded  upon  a 
distinct  consideration,  it  Is  to  be  regarded  as  divisible;  and,  if  one  of  th« 
considerations  be  megal,  that  alone  does  not  invalidate  the  entire  con- 
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tract,  but  only  the  agreemeut  founded  thereon,  and  the  others  may  be 
enforced. 

[EkL  Note. — For  cases  in  point,  see  Cent  Dig.  yoL  11,  Contracts,  §§ 
701-712.] 

S.  CoBPOBATioNs— Contracts— Ultba  Vires— Cobporatioii  Presumed  to  Con- 
TRAOT  Within  its  Powers. 

'  Corporations  are  presumed  to  contract  within  their  powers ;  and  when 
a  corporate  contract  is  not  on  its  face  beyond  the  powers  of  the  corpora- 
tion making  it,  it  will,  in  the  absence  of  evidence  to  the  contrary,  be  pre- 
sumed to  be  valid. 

(Syllabus  by  the  Court.) 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory. 

For  opinion  in  Court  of  Appeals,  see  6  Ind.  T.  615,  98  S.  W.  335. 

Charles  B.  Stuart,  for  plaintiflF  in  error. 
*   W.  H.  Moore  and  E.  A.  Boyd,  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
RINER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  On  February  6,  1902,  Bond 
and  the  railroad  company  entered  into  a  written  contract  whereby 
the  former  sold  and  transferred  to  the  latter  certain  property  in  the 
Choctaw  Nation  in  the  Indian  Territory,  consisting  of  a  house  in 
Hartshome,  another  in  Gowan,  and  the  improvements  upon  certain 
designated  lands;  and  wherein  he  released  and  relinquished  to  it  his 
right  "to  the  surface"  of  such  lands  to  enable  it  to  construct  and  main- 
tain a  reservoir  thereon,  and  granted  and  conveyed  to  it,  sd  far  as 
he  had.  "the  legal  right  to  do  so,"  the  right  to  construct  dams  and 
impound  water  thereon.  As  a  part  of  the  contract  Bond  agreed  to 
procure  an  assignment  to  the  railroad  company  of  an  existing  lease 
made  by  one  Thomas,  a  Choctaw  citizen,  to  one  Chastian,  another 
Choctaw  citizen,  presumably  covering  a  part  of  the  lands  before 
mentioned ;  and  also  to  procure  the  execution  by  Thomas  to  Chastian 
of  another  lease,  for  reservoir  purposes  for  a  period  of  30  years,  cov- 
ering all  of  such  lands,  and  to  obtain  an  assignment  thereof  from 
Chastian  to  the  railroad  company.  The  consideration  to  be  paid  to 
Bond  for  all  of  this  was  $3,865,  and  $3,500  thereof  was  the  consid- 
eration for  the  houses  in  Hartshorne  and  Gowan,  deeds  for  which 
were  executed  on  the  same  day.  There  was  this  further  stipulation  on 
the  part  of  Bond: 

"And  I  covenant  and  acree  to  protect  said  railroad  company  In  the  posses- 
sion of  said  land  until  after  its  said  reservoir  sball  be  completed,  and  to  ac- 
complish this  end  I  agree  that  the  sum  of  $3,500  for  the  property  above  re- 
ferred to  in  the  city  of  Hartshome  and  at  mine  No.  3  (Gowan)  may  be  retained 
by  said  company  to  be  paid  to  me  when  it  shall  have  completed  said  reservoir 
without  any  interruption  by  any  one  else,  and  without  there  being  any  adverse 
title  to  any  of  said  land." 

Bond  fulfilled  his  other  stipulations,  and  the  railroad  company  en- 
tered upon  the  lands,  pursuant  to  the  contract,  and  completed  the 
reservoir,  without  any  interruption  of  its  possession  or  work  of  con- 
struction ;  but  there  were  some  adverse  claims  to  the  possessory  right 
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to  the  reservoir  site,  and  the  railroad  company  was  put  to  an  expense 
of  $365.15  in  acquiring  them.  The  railroad  company  paid  to. Bond 
$365  on  the  contract  shortly  after  it  was  made,  and  declined  to  make 
any  further  payment  after  the  reservoir  was  completed.  He  then 
brought  an  action  against  it  on  the  contract  in  one  of  the  courts  in 
the  Indian  Territory  to  recover  the  remaining  $3,500,  and,  upon  the 
trial  thereof,  the  facts  before  stated,  with  others  yet  to  be  mentioned,  ^ 
being  conclusively  established  by  the  evidence,  tfie  court  directed  a 
verdict  in  his  favor  for  that  amount,  less  the  amount  expended  by  the 
company  in  acquiring  the  adverse  possessory  claims,  interest-  to  be 
computed  on  both.  The  company  excepted  to  that  ruling,  and,  when 
judgment  was  entered  upon  the  verdict  so  directed,  it  appealed  to 
the  Court  of  Appeals  in  the  Indian  Territory,  where  the  judgment  was 
affirmed.  98  S.  W.  335.  Thereafter  it  sued  out  the  present  writ  of 
error. 

To  a  proper  understanding  of  the  transactions  to  which  the  con- 
tract relates  and  of  the  terms  which  it  uses,  it  is  essential  that  it  be 
borne  in  mind  that  the  title,  properly  speaking,  to  the  lands  mention- 
ed therein,  as  well  as  to  all  other  lands  in  the  Choctaw  Nation,  was 
in  the  Indian  Nation  or  tribe ;  that  there  was  no  title  in  any  individ- 
ual, and  none  could  be  acquired  by  the  railroad  company;  that  the 
right  of  occupancy  for  the  time  being  was  all  that  was  subject  to  ac- 
quisition by  sale,  transfer,  or  lease;  and  that  it  was  this  right,  and 
not  the  title,  in  respect  of  which  the  parties  were  contracting. 

The  principal  question  presented  for  our  consideration  is,  was 
Bond's  right  to  receive  the  $3,500,  the  agreed  consideration  for  the 
sale  and  transfer  of  the  houses  in  Hartshome  and  Gowan,  made 
absolutely  dependent  upon  the  completion  of  the  reservoir  without 
interruption,  and  without  there  being  any  adverse  title  to  any  of  the 
lands;  or  was  the  railroad  company  merely  entitled  to  retain  that 
sum  as  a  security  or  pledge  for  the  performance  by  Bond  of  his  en- 
gagement relating  to  the  possession  and  title  of  the  reservoir  site? 
The  contract  is  not  happily  expressed  in  that  regard,  but  its  meaning 
is  not  doubtful.  It  relates  to  two  distinct  transactions,  the  transfer 
of  the  houses  in  Hartshorne  and  Gowan  for  a  consideration  of 
$3,500,  and  the  procurement  of  a  designated  reservoir  site  for  a  con- 
sideration of  $365.  The  houses  were  transferred  before  the  contract 
was  signed.  This  is  shown  by  a  recital  therein  that  deeds  for  them 
"have  been  executed  on  this  date,"  and  is  implied  in  the  provision  that 
the  consideration  therefor  "may  be  retained"  by  the  company  pending 
the  completion  of  the  reservoir.  Therefore,  to  say  that  Bond's  right 
to  receive  the  $3,500  was  made  absolutely  dependent  upon  the  com- 
pletion of  the  reservoir  without  interruption,  and  without  there  be- 
ins:  any  adverse  title  to  any  part  of  the  reservoir  site,  is  to  say,  in 
effect,  that  his  right  to  the  stipulated  consideration  for  having  trans- 
ferred the  houses  to  the  railroad  company  was  to  be  absolutely  forfeit- 
ed to  it,  in  the  event  that  he  made  default  in  the  performance* of  his 
engagement  relating  to  the  possession  and  title  of  the  reservoir  site ; 
and  this  regardless  of  whether  the  loss  resulting  to  the  company  was 
little  or  great    A  stipulation  to  that  effect  would  be  so  obviously  un- 
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reasonable  and  oppressive  that  it  cannot  be  implied  or  inferred.  Man- 
son  V.  Dayton,  82  C,  C.  A.  588,  597,  153  Fed.  258,  267.  None  such 
is  plainly  expressed.  On  the  contrary,  the  language  employed  is  rea- 
sonably satisfied  by  holding,  as  we  do,  that  the  consideration  for  the 
transfer  of  the  houses  was  to  be  retained  by  the  company  pending  the 
completion  of  the  reservoir  merely  as  a  security  or  pledge  for  the 
performance  by  Bond  of  his  engagement  in  respect  of  the  possession 
and  title  of  the  reservoir  site,  and  that  in  the  event  that  he  defaulted 
therein  the  railroad  company  was  to  be  compensated  for  any  loss 
thereby  sustained  out  of  the  money  so  retained,  but  was  not  to  be 
entitled  to  the  whole  thereof  regardless  of  the  extent  of  its  loss.  The 
contention  to  the  contrary  is  rested  entirely  upon  the  concluding 
words  of  the  stipulation  before  quoted,  "to  be  paid  to  me  when  it 
shall  have  completed  said  reservoir  without  any  interruption  by  any 
one  else,  and  without  there  being  any  adverse  title  to  any  of  said 
land."  But  these  words  cannot  be  properly,  wrested  from  fiieir  con- 
nection with  those  which  immediately  precede  them,  "and  I  covenant 
and  agree  to  protect  said  railroad  company  in  the  possession  of  said 
land  until  after  its  said  reservoir  shall  be  completed,  and  to  accom- 
plish this  end,  I  agree  that  the  sum  of  $3,500  for  the  property  above 
referred  to  *  *  *  may  be  retained  by  said  company."  ^  All  must 
be  read  together,  and,  when  that  is  done,  it  is  reasonably  plain  that 
what  was  in  the  minds  of  the  parties  was  the  protection  of  the  rail- 
road company  against  any  loss  resulting  from  an  interruption  of  its 
possession  or  work  of  construction,  or  from  an  adverse  title,  and  not 
the  penalizing  of  any  default  on  the  part  of  Bond.  If,  however,  the 
meaning  of  the  stipulation  were  doubtful,  there  are  other  considera- 
tions which  would  lead  to  the  same  result.  The  contract  was  not  pre- 
pared by  Bond,  but  by  the  then  solicitor  for  the  railroad  company, 
and  so  is  within  the  rule,  that  where  there  is  doubt  as  to  the  true 
meaning  of  a  written  contract,  and  one  of  the  parties  is  responsible 
for  the  terms  employed,  it  is  both  just  and  reasonable  that  it  should 
be  construed  most  strongly  against  him.  Christian  v.  First  National 
Bank,  84  C.  C.  A.  63,  155  Fed.  705.  And  another  rule,  equally  appli- 
cable, is  that  when  a  contract  in  writing  is  fairly  open  to  two  con- 
structions it  is  legitimate  to  adopt  the  one  which  equity  would  favor. 
Washington,  eta,  Co.  v.  Coeur  d'Alene,  etc.,  Co.,  160  U.  S.  77,  101, 
16  Sup.  Ct.  231,  40  L.  Ed.  356;  Christian  v.  First  National  Bank,  su- 
pra. It  follows  that  when  the  railroad  company  was  given  credit  for 
the  expense  to  which  it  was  put  in  acquiring  the  adverse  possessory 
claims,  with  interest  thereon,  it  was  accorded  all  that  it  was  entitled  to 
in  that  respect. 

It  is  next  contended  that  the  stipulation  relating  to  the  procurement 
and  assignment  of  the  30-year  lease  of  the  reservoir  site  was  violative 
of  a  law  of  Congress  relating  to  the  Choctaw  Nation  (Act  June  28, 
1898,  c.  517,  30  Stat.  607 ;  Ind.  T.  Ann.  St.  1899,  §  57z26),  and,  there- 
fore, that  the  entire  contract  was  void.  When  the  contract  was  made 
the  Choctaw  lands  had  not  been  allotted  in  severalty,  the  work  of  allot- 
ting them  had  not  begun,  and  there  was  some  uncertainty  as  to  when 
it  would  begin  and  be  accomplished.    Because  of  that,  it  may  be  that 
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the  statute  relied  upon  was  not  controlling,  and  that  such  a  lease  would 
not  have  been  void,  but,  under  other  provisions  of  the  same  law  (30 
Stat.  601,  504,  §§  16,  23;  Ind.  T.  Ann.  St.  1899,  §§  57z6,  57zl3), 
would  have  been  effective  until  the  lands  included  therein  should  be 
allotted.  But  conceding,  for  present  purposes  only,  that  the  stipula- 
tion relating  to  the  30-year  lease  was  void,  still  that  does  not  affect 
the  railroad  company's  obligation  to  pay  for  the  houses ;  for  it  does  not 
admit  of  doubt  that^  when  a  contract  consists  of  distinct  agreements, 
each  founded  upon  a  distinct  consideration,  it  is  to  be  regarded  as  di- 
visible; and,  if  one  of  the  considerations  be  illegal,  that  alone  does 
not  invalidate  the  entire  contract,  but  only  the  agreement  founded 
thereon,  and  the  others  may  be  enforced.  Gelpcke  v.  City  of  Du- 
buque, 1  Wall.  221,  17  L.  Ed.  519 ;  United  States  v.  Hodson,  10  Wall 
395,  408,  19  L.  Ed.  937 ;  Oregon  Steam  Navigation  Co.  v.  Winsor, 
20  Wall.  64,  70,  22  L.  Ed.  315 ;  Armstrong  v.  American  Exchange  Na- 
tional Bank,  133  U.  S.  433,  469,  10  Sup.  Ct.  450,  33  L.  Ed.  747 ;  Mc- 
CuUough  V.  Virginia,  172  U.  S.  102,  115,  19  Sup.  Ct.  134,  43  L.  Ed. 
382;  Western  Union  Telegraph  Co.  v.  Burlington  Co.,  3  McCrary, 
130, 11  Fed.  1 ;  9  Cyc.  569 ;  15  Am.  &  Eng.  Enc.  (2d  Ed.)  990.  As  be- 
fore said,  the  transfer  of  the  houses  and  the  procurement  of  the  reser- 
voir site  were  distinct  transactions,  and  a  distinct  sum  was  to  be  paid 
for  each.  Bond  parted  with  the  houses,  and  the  railroad  compahy  ob- 
tained them,  on  the  strength  of  its  agreement  to  pay  $3,500  for  fliem. 
True,  it  was  to  retain  that  sum,  for  the  time  being,  as  a  security  or 
pledge  for  the  performance  of  his  engagement  relating  to  the  posses- 
sion and  title  of  the  reservoir  site,  but  that  did  not  render  the  two 
transactions  interdependent,  or  make  the  company's  obligations  in  re- 
spect of  them  indivisible. 

Finally,  it  is  urged  that  the  contract  was  void,  because,  as  is  as- 
serted, the  railroad  company's  right  of  way  and  station  grounds  were 
obtained  under  an  act  of  Congress  (Act  Feb.  18,  1888,  c.  13,  25  Stat. 
35 ;  Ind.  T.  Ann.  St.  1899,  §  4742),  upon  the  express  condition  that  it 
should  not  be  permitted  to  acquire  any  right,  whether  of  occupancy  or 
otherwise,  to  any  lands  of  the  Choctaw  Nation  outside  of  such  right 
of  way  and  station  grounds.  The  property  to  which  the  contract  re- 
lates, including  the  two  houses  and  whatever  possessory  right  went 
with  them,  was  outside  of  those  limits.  We  doubt  that  the  condition 
was  as  broad  as  asserted,  but,  if  so»  it  was  Very  materially  modified 
by  a  later  act  (Act  Oct.  1,  1890,  c.  1252,  26  Stat.  640;  Ind.  T.  Ann. 
St.  1899,  §§  4760^772),  whereby  the  acquisition  by  the  company  of 
extensive  coal  leasehold  interests  in  the  Choctaw  Nation  was  assented 
to  by  Congress,  and  by  a  still  later  act  (Act  Aug.  24,  1894,  c.  330,  28 
Stat.  502 ;  Ind.  T.  Ann.  St.  1899,  §  4753),  whereby  the  company  was 
expressly  authorized  "generally  to  do  all  and  singular  the  matters  and 
things  which  shall  be  necessary  or  convenient  to  enable  said  company 
to  maintain,  use,  and  operate  their  railroads  and  mines  *  *  *  in 
conformity  with  the  provisions  of  the  acts  of  Congress."  In  view  of 
this  legislation,  we  entertain  no  doubt  that  the  company  was  empow- 
ered to  acquire  the  property  to  which  the  contract  relates,  if  it  became 
necessary  or  convenient  to  do  so,  in  the  course  of  the  legitimate  opera- 
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tion  and  management  of  its  railroads  and  coal  mines.  Jacksonville, 
etc.,  Co.  V.  Hooper,  160  U.  S.  514,  623,  16  Sup.  Ct.  379,  40  L.  Ed,  516. 
There  is  nothing  on  the  face  of  the  contract  indicating  that  the  proper- 
ty was  acquired  for  a  purpose  not  authorized,  and  there  was  no  evi- 
dence to  that  effect.  In  that  situation  the  contract  was  rightly  regard- 
ed as  valid,  for,  as  is  said  in  Railway  Co.  v.  McCarthy,  96  U.  S.  258, 
267,  24  L.  Ed.  693 : 

'^When  a  contract  is  not  on  its  face  necessarily  beyond  the  scope  of  the  pow- 
er of  the  corporation  by  which  it  was  made,  it  will,  in  the  absence  of  proof 
to  the  contrary,  be  presumed  to  be  valid.  Corporations  are  presumed  to 
contract  within  their  jwwers." 

We  find  no  error  in  the  record,  and  the  judgment  is  accordingly  af- 
firmed. 


UNITED   STATES  v.  TIFFANY  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  7,  1908.) 

No.   106   (4,036). 

i.  Customs   Duties— Classification— Metal   Statuabt. 

In  Tariff  Act  July  24,  1897,  c.  11.  S  1,  Schedule  N,  par.  454,  BO  Stat 
194  (U.  S.  Comp.  St  1901,  p.  1678),  relating  to  "statuary  ♦  ♦  • 
wrought  by  hand  from  a  solid  block  or  mass  of  marble  ♦  *  ♦  or  from 
metal/*  the  words  "solid  block,"  etc.,  do  not  refer  to  "metal." 

2.  Same— Statuabt— Component  of  Minob  Value,  but  op  Chief  Quantity— 
"Statuaby    •    •    •    Wbought    *    •    •    from  Metal." 

In  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  454,  30  Stat 
194  (U.  S.  Comp.  St  1901,  p.  1678),  the  provision  for  "statuary  ♦  ♦  ♦ 
wrought  •  •  ♦  from  metal"  does  not  require  metal  to  be  the  only 
component  or  even  the  component  of  cliief  value.  It  is  enough  if  it  so 
greatly  predominate  as  to  characterize  the  entire  work. 

8.  Same— "By  Hand." 

In  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  454,  30  Stat  194 
(U.  S.  Comp.  St  1901,  p.  1678),  relating  to  "such  statuary  as  is  cut,  carved, 
or  otherwise  wrought  by  hand  •  •  ♦  and  as  is  the  professional  pro- 
duction of  a  statuary  or  sculptor  only,"  it  is  not  necessary  that  the  entire 
work  on  a  statue  shall  be  "by  hand,"  nor  that  the  entire  handiwork  must 
be  that  of  the  statuary  or  sculptor  personally. 

4.  Same— Bbonze  Statuaby. 

A  statute  of  great  ¥alue  and  high  artistic  merit.  In  which  bronze  was 
overwhelmingly  predominant  In  bulk,  though  ivory  was  the  component  oi 
chief  value,  was  produced  by  the  "cire  perdue"  process.  After  the  metal 
part  was  cast,  it  was  gone  over  carefully  by  hand  by  a  renowned  sculptor, 
who  thereby  made  the  alterations  necessary  to  the  execution  of  his  artis- 
tic conceptions;  this  being  the  important  part,  which  gave  the  piece  its 
distinctive  personal  character.  The  entire  work,  from  the  original  con- 
ception to  the  last  touch,  was  under  the  sculptor's  constant  supervision, 
and  he  did  everything  that  a  sculptor  could  do  to  make  his  work  complete. 
Held,  that  this  statue  was  within  the  provision  of  Tariff  Act  July  24, 
1897,  c.  11,  §  1,  Schedule  N,  par.  454,  30  Stat  194  (U.  S.  Comp.  St  1901, 
p.  1G78),  for  "such  statuary  as  is  cut,  carved,  or  otherwise  wrought  by 
hand  *  *  •  from  metal,  and  is  the  professional  production  of  a  stat- 
uary or  sculptor  only." 

5.  Same— "Statuabt"— ■I4EGISLATIVE  Iktention—Libebal  Construction. 

In  providing  a  low  rate  of  duty  on  works  of  art  in  Tariff  Act  July  24, 
1897,  c  11,  S  1,  Schedule  N,  par.  454,  30  Stat  194  (U.  S.  Comp.  St  1901. 
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p.  1678),  Congress  evidently  intended  to  welcome  the  works  of  meri- 
torious artists  and  sculptors,  and  to  exclude  from  the  low  rate  the  pro- 
ductions of  artisans  and  empirics.  The  definition  of  statuary  as  '*the 
professional  production  of  a  statuary  or  sculptor  only"  was  aimed  against 
such  articles  as  are  made  by  machinery  or  unskilled  labor,  or  are  cast  in 
large  numbers  from  molds  by  ordinary  workmen.  Such  a  paragraph 
should  be  construed  liberally. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p. 
6646.] 

6   Same—Statutory  CowsTRUcrnoN— DouBTFUii  Interpretation. 

The  doctrine  that  duties  should  not  be  imposed  upon  the  citizen  under 
a  vague  or  doubtful  interpretation  of  the  law  is  especially  applicable  to 
a  case  which  is  sui  generis  and  relates  to  an  article  which  is  in  a  class 
by  itself. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  appeal  by  the  United  States  from  a  decision  of  the  Circuit  Court, 
reversing  a  decision  of  the  Board  of  General  Appraisers,  which 
affirmed  the  decision  of  the  collector,  assessin^f  an  ad  valorem  duty  of 
36  per  centum  upon  Gerome's  statue  "La  Bellona,"  as  a  manufacture 
of  metal  and  ivory,  ivory  chief  value,  under  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  N,  par.  450,  30  Stat.  194  (U.  S.  Comp.  St.  1901,  p.  1678). 
The  Circuit  Court  held  the  statue  dutiable,  at  15  per  centum  ad 
valorem,  as  statuary,  under  paragraph  454  of  the  same  act  and  sec- 
tion 3  thereof  permitting  the  reciprocity  treaty  with  France  thereafter 
concluded.  30  U.  S.  Stat.  151, 193,  194,  203.  The  paragraphs  in  con- 
troversy are : 

"Par.  450.  Manufacturers  of  leather,  finished  or  unfinished,  manufacturers 
of  fur,  gelatin,  guttapercha,  human  hair,  Ivory,  vegetable  ivory,  mother-of- 
pearl  and  shell,  plaster  of  paris,  papier  mftch^,  and  vulcanized  india>rubber, 
known  as  'hard  rubber,'  or  of  which  these  substances  or  either  of  them  is  the 
component  material  of  chief  value,  not  specially  provided  for  in  this  act,  and 
shells  engraved,  cut,  ornamented,  or  otherwise  manufactured,  35  per  centum 
ad  valorem.*' 

"Par.  454.  Paintings  In  oU  or  water  colors,  pastels,  pen  and  ink  drawings 
and  statuary,  not  specially  provided  for  In  this  act,  twenty  per  centum  ad 
valorem;  but  the  term  'statuary'  as  used  In  this  act  shall  be  understood  to 
include  only  such  statuary  as  is  cut,  carved,  or  otherwise  wrought  by  hand 
from  a  solid  block  or  mass  of  marble,  stone  or  alabaster,  or  from  metal,  and 
as  is  the  professional  production  of  a  statuary  or  sculptor  only." 

# 

For  decision  below,  see  164  Fed.  168. 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 
D.  Macon  Webster,  for  the  importers. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  subject  of  this  controversy  is  a  life-size 
statue.  La  Bellona,  the  Roman  Goddess  of  War,  one  of  the  last  works 
of  the  famous  French  sculptor,  Gerome.  It  is  a  production  of  wide 
celebrity,  it  was  exhibited  at  the  French  Academy  and  at  the  Paris  Ex- 
position and  the  French  government  was  considering  its  purchase  for 
one  of  their  museums  when  the  appellee  bought  it  of  the  sculptor's 
widow.  La  Bellona  is  an  allegorical  embodiment  of  the  hate,  cruelty, 
vengeance  and  excitement  of  war.     The  face,  arms  and  feet  of  the 
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Statue  are  of  ivory  and  the  remainder  is  of  metal  which,  so  far  as 
quantity  and  bulk  are  concerned,  is  overwhelmingly  the  principal  com- 
ponent The  entire  body,  the  mantle,  drapery,  helmet,  breast-plate, 
cobra  and  pedestal  are  of  bronze.  The  shield  is  either  bronze  or  alu- 
minum and  is  highly  chased.  The  eyes  are  glass  with  gold  underneath 
to  bring  out  rnore  clearly  the  ferocity  of  the  expression.  As  to  the 
manner  in  which  the  statue  was  constructed  the  record  is  not  as  ex- 
plicit as  it  should  be.  It  seems  to  be  conceded,  however,  that  it  was 
made  by  the  "cire  perdue"  process  under  the  supervision  of  the  sculp- 
tor who  gave  to  its  construction  the  best  effort  of  his  genius. 

The  various  parts  of  bronze  were  cast,  from  models  made  by  Ge- 
rome,  by  an  accomplished  bronzer,  who  consulted  with  the  sculptor 
as  to  all  details  of  the  work.  After  the  various  parts  had  been  cast, 
the  important  work,  that  which  gives  it  its  distinctive  personal  char- 
acter, was  done  by  hand,  the  sculptor  carefully  going  oyer  the  figure 
and  making  the  alterations  and  changes  necessary  to  embody  his  ideas. 
It  is  this  artistic  feature,  this  expression  of  the  sculptor's  intentions^ 
which  gives  value  to  the  statue,  not  the  price  paid  for  the  bronze  and 
ivory.  No  one  but  a  sculptor  of  the  highest  merit  could  have  cut  the 
ivory  face,  so  symbolic  of  the  horrors  of  war,  or  fashioned  the  cloak, 
which  is  considered  one  of  the  most  wonderful  pieces  of  bronze  in  ex- 
istence. In  short,  the  statue  was  the  work  of  Gerome  and  to  its  mi- 
nutest details  he  gave  the  best  work  of  his  brain  and  hand.  La  Bellona 
represents  a  new  departure  in  art.  Nothing  like  it  was  ever  produced 
before.  Its  individuality  is  unique.  It  is  this  statue,  conceded  by  all 
to  be  a  master  work  of  art,  which  is  classified  as  a  manufacture  of 
metal  and  ivory  and  placed  in  the  same  category  with  articles  made  of 
india  rubber,  gelatin,  leather  and  hair.  Such  a  classification  seems  al- 
most grotesque  in  its  ineptness. 

The  learned  General  Appraiser  who  wrote  the  decision  of  the  board 
evidently  appreciated  the  injustice  of  the  situation  for  he  says: 

"It  may  be  thought  to  be  Illogical  to  hold  that  It  (Bellona)  is  not  entitled 
to  the  consideration  assumed  to  be  given  to  works  of  art  of  this  character 
by  the  statute,  but  if  fault  there  be,  it  is  in  the  law  and  can  only  be  reme> 
died  by  legislation.*' 

Of  course,  if  this  be  a  true  exposition  |of  the  statute,  it  ends  the 
discussion,  but  is  not  paragraph  454  capable  of  a  liberal  construction, 
broad  enough  to  include  a  statute  which  it  would  seem,  is  clearly 
within  the  spirit  of  the  law  ?  That  Congress,  realizing  the  importance 
of  works  of  art  to  a  comparatively  new  country,  has  in  all  the  later 
tariff  acts  discriminated  in  favor  of  paintings  and  statuary  cannot  be 
denied.  It  was  the  evident  intention  of  the  lawmakers  to  welcome 
the  works  of  meritorious  artists  and  sculptors  on  the  one  side,  and 
on  the  other  to  prevent  the  productions  of  mere  artisans  and  em- 
pirics from  taking  advantage  of  the  lower  duty. 

We  agree  with  counsel  for  the  government  that: 

"The  purpose  of  paragraph  454  to  provide  a  low  rate  of  duty  for  such 
works  of  art  only  as  may  represent  the  direct  work  of  the  artist  would  not 
be  pursued  by  Including  the  great  variety  of  commercial  metal  castings  which 
would  be  claimed  to  be  statuary  in  the  ordinary  use  of  tbat  term.'' 
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The  definition  of  "statuary"  in  the  paragraph  was  evidently  intend- 
ed to  exclude  such  articles  as  were  made  by  machinery,  or  unskilled 
labor,  or  were  cast  in  large  numbers  from  molds  by  ordinary  work- 
men. Such  a  statue  as  I^  Bellona  is  excluded  from  the  paragraph 
only  by  the  most  strict  and  illiberal  construction — 2l  construction 
which  by  adhering  closely  to  the  letter  of  the  law  defeats  the  very 
purpose  for  which  the  law  was  enacted. 

The  Supreme  Court  has  repeatedly  said  that  this  should  not  be 
done.  In  Holy  Trinity  Church  v.  United  States,  143  U.  S.  467,  12 
Sup.  Ct.  511,  36  L.  Ed.  226,  the  court  held  that  the  contract  made 
by  the  plaintiff  in  error,  though  clearly  within  the  letter  was  not  within 
the  spirit  of  the  act  of  February  26,  1885,  designed  to  prevent  the  im- 
portation of  aliens  under  contract  of  employment  The  court  says 
(page  469  of  143  U.  S.,  page  512  of  12  Sup.  Ct.  [36  L.  Ed.  226]) : 

"It  is  a  familiar  rale  that  a  thing  may  be  within  the  letter  of  the  statute 
and  yet  not  within  the  statute,  because  not* within  Its  spirit,  not  within  the  in- 
tention of  its  makera'* 

Again,  in  the  recent  case  of  Tobacco  Co.  v.  Werckmeister  (decid- 
ed December  2,  1907)  207  U.  S.  284,  28  Sup.  Ct.  74,  the  court,  con- 
struing the  copyright  law,  says: 

''But  in  construing  a  statute  we  are  not  always  confined  to  a  literal  reading, 
and  may  consider  its  object  and  purpose,  the  things  with  which  it  is  dealing, 
and  the  conditions  of  affairs  which  led  to  its  enactment  so  as  to  effectuate 
rather  than  destroy  the  spirit  and  force  of  the  law,  which  the  Legislature  in- 
tended to  enact  •  •  *  As  we  have  said  in  the  beginning,  the  statute  is 
not  dear,  but  read  in  the  light  of  the  purpose  intended  to  be  effected  by  the 
legislation,  we  tMnk  its  ambiguities  are  best  solved  by  the  construction  here 
given.** 

See,  also,  Taylor  v.  U.  S.  (decided  by  the  Supreme  Court  November 
18,  1907,  207  U.  S.  120,  28  Sup.  Ct.  53,  Knowlton  v.  Moore,  178  U. 
S.  41,  20  Sup.  Ct  747,  44  L.  Ed.  969,  and  United  States  v.  Perry 
(C.  C.)  133  Fed.  841. 

It  cannot  be  pretended  that  the  words  "a  solid  block  or  mass"  refer 
to  metal,  first,  because  that  is  not  the  grammatical  reading  of  the 
sentence,  and,  second,  because  such  an  interpretation  would  exclude 
all  metal  statuary  as  it  is  not  contended  that  statuary  is  at  present 
cut  or  wrought  from  a  solid  block  or  mass  of  metal.  The  paragraph 
then,  so  far  as  it  is  necessary  to  consider  it  in  the  present  case,  reads 
as  follows: 

"Paintings  •  •  •  and  statuary  ♦  ♦  •  twenty  per  centum  ad  valo- 
rem ;  but  the  term  *statuary'  as  used  in  this  act  shall  be  understood  to  include 
only  such  statuary  as  is  cut,  carved,  or  otherwise  wrought  by  hand  ♦  ♦  ♦ 
from  metal,  and  as  is  the  professional  production  of  a  statuary,  or  sculptor 
only.'* 

La  Bellona  answers  every  requirement  of  the  statute.  It  is  carv- 
ed and  wrought  by  hand  from  bronze  and  is  the  professional  pro- 
duction of  Gerome,  a  sculptor  of  world-wide  fame.  The  paragraph 
does  not  say  that  the  statue  must  be  wrought  exclusively  by  the  hand 
of  the  sculptor,  it  recognizes  the  well-known  fact  that  the.  great  bulk 
of  the  carving  is  done  by  skilled  workmen.     Here  the  entire  work 
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was  done  under  the  supervision  of  the  sculptor  and  the  finishing 
touches  were  added  by  his  own  hand,  at  least  the  evidence  warrants 
such  a  presumption.  Neither  does  the  paragraph  require  that  the 
entire  work  on  the  statue  must  be  by  hand.  Bronze  statues,  as  is 
well  known,  are  cast  from  models  precisely  as  marble  statues  are  cut 
from  models,  the  finishing  being  done  by  the  sculptor  or  under  his 
supervision.  It  cannot  be  assumed  that  Congress  intended  to  exclude 
bronze  statuary  from  the  benefits  of  this  paragraph,  indeed,  the  exact 
contrary  is  to  be  presumed,  otherwise  nothing  would  have*  been  said 
regarding  metal  statuary.  Congress  must  have  had  bronze  statuary 
in  mind  and  the  manner  in  which  it  was  made  when  it  used  the  lan- 
guage in  question.  If  bronze  statuary,  which  is  the  metal  chiefly 
used  in  the  art,  be  not  included  it  is  difficult  to  understand  to  what 
the  language  applies. 

The  case  of  Tiffany  v.  U.  S.,  71  Fed.  691,  18  C.  C.  A.  297,  is  prin- 
cipally relied  on  by  the  appellant.  But  it  appeared  in  that  case  that 
the  government's  contention  was  that  the  importations  were  known 
as  "commercial  bronzes,"  some  of  them  being  reproduced  many 
times  and  none  of  them  receiving  more  than  perfunctory  attention 
from  the  original  sculptor.  There  was  also  evidence  that  there  were 
bronze  statues  made  not  by  casting  but  by  hand  "beating."  In  the 
present  case  there  is  no  such  testimony  and  as  we  have  before  seen, 
the  entire  work,  from  the  original  conception  until  the  last  touch  was 
placed  upon  the  statue,  was  under  the  direct  and  constant  super- 
vision of  Gerome.  He  did  everything  that  a  sculptor  could  do  to 
make  his  work  complete. 

In  a  recent  case  relating  to  the  importations  of  the  Italian  sculptor, 
Angelo  del  Nero,  the  Board  of  General  Appraisers  used  language 
which,  we  think,  is  peculiarly  applicable  to  the  case  in  hand  and  which 
distinguishes  it  from  the  Tiffany  Case,  supra.  The  decision  is  writ- 
ten by  the  same  General  Appraiser  who  wrote  in  the  present  case, 
but  nearly  a  year  afterward.     He  says: 

"When  the  metal  comes  from  the  mold  it  Is  in  an  extremely  rough  state,  hav- 
ing upon  its  surface  protuberances  left  by  the  hardening  of  the  metal  in  the 
conduits  through  which  it  Is  poured  into  the  mold,  and  incrustations  result- 
ing from  the  peculiar  admixture  of  the  alloy,  which  is  made  by  a  secret 
formula,  designed  to  give  the  statue  an  antique  tone  or  patina.  In  conse- 
quence of  this  the  entire  statue  must  be  gone  over  carefully  v^ith  the  tool  of 
the  sculptor,  the  incrustations  and  protuberances  removed  and  practically 
al  the  details  chiseled  out  by  handL  This  mass  of  metal  which  comes  from 
the  mold  may  be  compared  with  the  block  of  marble  after  it  has  been  chiseled 
by  artisans  to  a  shape  roughly  approximating  that  of  the  marble  statue 
when  it  is  taken  in  hand  by  the  sculptor,  who  does  the  work  which  character- 
izes it  and  impresses  the  marble  with  his  idea.  The  board  Is  of  the  opinion 
that  the  quantity  of  hand  work  actually  done  by  the  sculptor  on  this  metal 
statuary  is  as  great  if  not  greater  than  that  done  by  the  artist  himself  on  the 
average  marble  statue.  If  such  statuary  it  not  'wrought  by  hand  from  metal* 
there  would  seem  to  be  no  modern  metal  statuary  to  which  paragraph  454  could 
apply.  While  in  ancient  and  medhoval  times  a  method  existed  of  making 
metal  statuary  by  hammering  sheets  of  copper  or  bronze  into  the  desired  shape, 
that  method  is  practically  unknown  at  the  present  day.  We  accordingly  hold 
that  the  statutary  in  question  is  entitled  to  assessment  as  such  under  the  rec^ 
Jproclty  agreement  with  Italy,  at  15  per  cent  ad  valorem."  G.  A.  6,346 
(T.  D.  27,302). 
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It  is  asserted  in  the  appellee's  brief  that  no  appeal  has  been  taken 
by  the  government  from  the  board's  decision. 

Convinced  as  we  are  that  La  Bellona  is  a  bronze  statue,  we  are  of 
the  opinion  that  the  importer  does  not  lose  the  benefit  of  the  lower 
duty  because  the  face,  arms  and  feet  are  of  ivory.  Paragraph  454 
does  not  say  that  a  marble  statue  must  be  exclusively  of  marble,  or 
a  metal  statue  exclusively  of  metal.  The  limited  use  of  ivory  does 
not  make  La  Bellona  an  ivory  statue  any  more  than  the  limited  use 
of  glass  makes  it  a  glass  statue.  It  is  enough  that  the  metal  so 
greatly  predominates  as  to  characterize  the  entire  work.  Any  other 
interpretation  would  exclude  a  bronze  statue  supported  on  a  stone 
pedestal  or  a  marble  statue  carrying  a  metal  shield  or  spear.  The 
distinction  is  important  when  considering  "manufactures"  but  it  be- 
comes insignificant  when  considering  works  of  art.  The  fact  that 
we  are  dealing  with  a  metal  statue  overrides  minor  considerations. 

Were  it  necessary  to  do  so  the  well-known  doctrine  that  duties 
should  not  be  imposed  upon  the  citizen  upon  a  vague  or  doubtful 
interpretation  of  the  law  might  be  invoked  in  favor  of  the  appellee. 
Hartranft  v.  Wiegmann,  121  U.  S.  609,  7  Sup.  Ct.  1240,  30  L.  Ed. 
1012.  Especially  is  this  doctrine  applicable  to  a  case  which  is  sui 
generis  and  which  relates  to  a  work  of  art  which  is  in  a  class  by  it- 
self. 

The  judgment  is  affirmed. 


KNAPP  ft  SPE>NCBR  CX).  ▼.  DREW. 

(GIrcolt  CJoixrt  of  Appeals,  Eighth  Clrcalt    March  17,  190a) 

No.  2,620. 

1.  AFFBA]LLNCB--JnBI8DICnOK    AOQUIBED. 

Where,  In  a  summary  proceeding  to  recover  money  paid  to  a  bankrupt's 
creditor,  the  creditor  made  a  general  appearance,  filed  an  answer  to  the 
merits,  and  afterwards  frequently  recognized  the  court's  Jurisdiction  over 
It,  it  could  not  thereafter  assert  that  the  court  had  no  jurisdiction  over 
Its  person. 

[Ed.  Note. — For  cases  In  point,  see  Oent  Dig.  vol. '8,  Appearance,  S  79.] 

2.  Bankruptcy— Funds  of  Bankbupt— Acceptance  after  Bankruptcy. 

A  creditor  of  a  bankrupt  In  taking  money  from  him  after  the  institu- 
tion of  bankruptcy  proceedings,  not  only  violated  the  spirit  and  purpose 
of  the  bankruptcy  act  by  attempting  to  prevent  the  administration  of  the 
estate  by  the  court,  having  taken  Jurisdiction  through  the  actual  possession 
of  its  receiver,  but  If  the  creditor  took  the  money  knowingly  and  fraudu- 
lently, it  thereby  violated  Bankr.  Act  July  1,  1898,  c  541,  §  20b,  subd.  4,  30 
Stat.  554  (U.  S.  Comp.  St.  1001,  p.  34-33),  declaring  that  a  person  shall  be 
punished  on  conviction  of  having  knowingly  and  fraudulently  received  any 
material  amount  of  property  from  a  bankrupt  after  the  filing  of  a  peti- 
tion with  intent  to  defeat  the  act. 

8.  Bame--Recovery— Summary  Progeedinqs. 

Where,  after  money  belonging  to  a  bankrupt's  estate,  In  the  hands  of 
a  receiver,  had  been  returned  to  the  bankrupt  because  of  the  receiver's 
failure  to  qualify,  and  then,  pending  the  bankruptcy  proceedings,  was  paid 
td  a  creditor,  the  latter  had  no  such  adverse  daim  or  right  to  the  money 
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as  exonerated  it  from  liability  to  summary  proceedings  for  its  restoratioD 
to  the  estate. 

4.  Same— Retebsnok— Power  of  Rjefebse. 

Bankr.  Act  July  1,  1898,  c.  541,  $  38,  80  Stat  S56  (U.  S.  Ck>mp.  St  1901, 
p.  3435),  empowers  referees  in  bankruptcy  to  perform  such  part  of  the 
duties,  except  as  to  questions  arising  out  of  applications  for  bankrupts 
for  compositions  or  discharges,  as  by  the  act  are  oonf«rred  on  courts  of 
bankruptcy,  as  shall  be  prescribed  by  rules  or  orders -of  the  courts  of 
bankruptcy  of  their  respective  districts.  Supreme  Court  bankruptcy 
rule  12  declares  that,  after  a  case  had  been  referred  to  the  referee,  all 
the  proceedings  except  such  as  are  required  by  the  act  or  by  the  general 
orders  to  be  had  before  the  judge  shall  be  had  before  the  referee.  Held, 
that  such  provisions,  with  the  provision  for  review  by  the  judge  on  c^- 
tificate  from  the  referee,  authorized  by  Bankr.  Act  July  1, 1898,  c  541, 1 39 
<6),  30  Stat  556  (U.  S.  CJomp.  St  1901,  p.  3436),  and  general  order  27, 
conferred  Jurisdiction  on  a  referee  to  entertain  a  proceeding  by  a  bank- 
rupt's trustee  against  a  creditor  to  recover  money  received  from  the  bank- 
rupt after  the  institution  of  the  proceedings. 

5.  Same— Appeal. 

Such  sections  and  rules  also  afforded  ample  provision  for  review  of 
the  referee's  decision  by  the  judge  of  the  District  Court,  from  whose  ac- 
tion alone  an  appeal  could  be  prosecuted  to  the  Circuit  Court  of  Appeals. 

e.  Same— Judgment— Vacation— Recommitment— EiFTEOT. 

In  proceedings  before  a  referee  in  bankruptcy  to  recover  money  paid 
to  a  creditor  after  the  institution  of  the  proceedings,  a  referee  errone- 
ously entered  a  personal  Judgment  against  the  creditor  for  the  amount  so 
received  instead  of  making  the  proper  order  for  its  repayment  to  the 
trustee.  The  District  Judge  determined  that  such  action  was  erroneous, 
and  caused  to  be  entered  an  order  that  the  Judgment  entered  by  the  ref- 
eree be  vacated,  and  the  cause  remanded  to  the  referee  for  further  pro- 
ceedings in  accordance  with  law.  Held,  that  the  judgment  referred  to  in 
the  order  was  the  erroneous  personal  Judgment  of  the  referee,  and  that  on 
recommitment  the  referee  properly  refused  to  open  the  case  for  further 
hearing  and  permit  the  creditor  to  amend  its  answer  and  introduce  new 
evidence. 

7.  Same— Amendments— New  Mattebt-Disobetion. 

a  proposed  amended  answer  to  a  proceeding  before  a  referee  in  bank- 
ruptcy to  recover  money  from  a  creditor  not  having  been  exhibited  to 
the  referee  In  connection  with  an  application  to  amend,  and  no  other  in* 
formation  being  given  him  as  to  any  new  defense,  and  no  showing  of  new- 
ly discovered  evidence  having  been  made,  the  application  to  amend  was 
properly  denied. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

On  December  15,  1902,  Knapp  &  Spencer  Company,  the  appellant.  Joined  two 
other  creditors  of  Harry  Fullen  in  a  petition  filed  in  the  court  below  to  ad- 
judicate him  a  bankrupt.  Shortly  thereafter  the  petitioning  creditors  secured 
the  appointment  of  a  receiver  to  take  charge  of  the  property  of  the  bankrupt 
pending  the  proceedings  for  adjudication  and  appointment  of  a  trustee.  He 
took  into  his  possession  as  such  receiver,  among  other  items,  about  $4,000  in 
money  belonging  to  the  bankrupt  Subsequently  In  bringing  about  a  settle- 
ment with  the  bankrupt  the  appellant  and  others  availed  themselves  of  the 
fact  that  the  receiver  had  given  no  bond  as  required  by  law,  and  secured  an 
order  for  his  discharge  and  for  the  return  of  the  money  In  his  hands  to  the 
bankrupt.  The  settlement  was  then  consummated,  by  which  it  Is  claimed  the 
bankrupt  paid  most  of  his  creditors,  including  appellant,  40  per  cent  of  their 
respective  demands ;  but  the  bankruptcy  proceedings  against  him  had  not  been 
dismissed.  Other  creditors  not  included  or  provided  for  in  the  settlement  in- 
tervened, as  they  had  a  right  to  do  under  the  provisions  of  the  bankruptcy 
act,  and  secured  a  final  adjudication  against  the  bankrupt     The  appellee, 
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Gerald  M.  Drew,  who  was  subsequently  appointed  trustee,  filed  a  petition  set- 
ting forth  the  above  facts,  and,  amongst  other  things,  averred  that  appellant 
had  received  money  belonging  to  the  estate  which  the  receiver  had  turned  back 
to  the  bankrupt,  and  asked  for  a  summary  order  upon  appellant  to  show  cause 
why  It  should  not  turn  the  same  over  to  him.  The  referee  issued  an  order  to 
that  effect.  Appellant  appeared  to  the  petition,  and  filed  a  response  denying 
that  It  had  received  any  of  the  money  In  question  from  the  bankrupt.  It  made 
no  objection  to  the  proceeding  on  the  ground  that  It  was  of  a  summary  nature. 
After  several  continuances  a  hearing  of  the  petition  was  had  before  the  ref- 
eree and  resulted  in  a  finding  that  appellant  had  received  from  the  estate  of 
the  bankrupt  subsequent  to  the  filing  of  the  petition  in  bankruptcy  the  sum  of 
$2,154.18,  and  that  It  was  so  done  **without  color  or  right"  He  concluded  the 
findings  with  an  order  In  the  following  words:  **It  Is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  said  Gerald  M.  Drew  as  trustee  have 
and  recover  of  said  Knapp  &  Spencer  the  sum  of  $2,154.18,  and  interest  there- 
on from  November  20,  1903,  at  the  rate  of  seven  per  cent  per  annum  and  the 
cjosts  of  this  proceeding."  In  due  time  a  petition  for  a  review  of  that  Judg- 
ment was  presented  to  the  Judge  of  the  District  CJourt  He,  after  hearing  the 
same,  made  the  following  order :  **That  the  Judgment  entered  by  the  referee 
In  favor  of  the  trustee  herein  and  against  Knapp  &  Spencer  Company  be,  and 
the  same  hereby  Is,  vacated  and  set  aside,  and  said  cause  is  remanded  to  the 
referee  for  further  proceedings  in  accordance  with  law."  Simultaneously  the 
court  handed  down  an  opinion  In  which,  after  reciting  the  fact  that  the  ref- 
eree rendered  a  personal  Judgment  against  appellant,  said :  "I  am  not  aware 
of  any  provision  of  the  bankruptcy  law  which  authorizes  a  referee  to  render 
a  personal  Judgment.  It  is  quite  probable  that  the  referee  had  authority  to 
investigate  the  subject-matter  and  to  make  an  order  for  Knapp  &  Spencer 
Company  to  pay  over  to  the  trustee  the  money,  which  the  evidence  shows  had 
been  received  by  them  from  the  bankrupt  after  the  institution  of  the  bankrupt- 
cy proceedings.  If  this  order  was  not  complied  with,  it  would  be  the  basis  for 
a  proper  and  appropriate  proceeding  to  recover  said  money.  Certainly  the 
referee  has  no  authority  to  render  a  Judgment  or  issue  an  execution  or  other 
proceedings  thereon,  for  its  enforcement  It  follows  that  the  Judgment  of  the 
referee  thus  entered  must  be  vacated  and  set  aside,  which  is  accordingly 
done."  Soon  thereafter  the  trustee  filed  a  motion  before  the  referee  asking 
for  an  order  requiring  appellant  to  forthwith  turn  over  to  him  the  sum  of 
$2,154.18  and  notice  was  served  upon  appellant  that  the  same  would  be  taken 
up  for  a  hearing  on  a  given  date.  Api)ellant  appeared  and  objected  to  the 
Jurisdiction  of  the  referee  to  hear  and  determine  the  motion.  Upon  this  ob- 
jection being  overruled  appellant  asked  leave  to  amend  the  answer  originally 
filed.  The  referee  refused  leave  to  amend  and  ordered  appellant  to  turn  over 
to  the  trustee  the  sum  of  $2,154.18  so  originally  found  to  have  been  received 
by  It  Appellant  refused  to  obey  this  order;  secured  a  certificate  from  the 
referee,  and  presented  the  question  Involved  to  the  District  Judge  for  review. 
From  his  decision  affirming  the  order  of  the  referee*  appellant  duly  appealed 
to  this  court 

Leonard  B.  Robinson  and  Edward  M.  Martin,  fdr  appellant 
Richard  S.  Horton,  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above).  1.  Ap- 
pellant first  contends  that  it  was  an  adverse  claimant  of  the  money 
in  question  and  could  not  be  proceeded  against  summarily  by  motion, 
but  was  entitled  to  defend  itself  and  justify  its  adverse  claim  in  a 
plenary  suit  instituted  by  the  trustee  for  the  recovery  of  the  money. 
This  position,  we  think,  is  totally  untenable.  Appellant  made  no  such 
claim  in  its  original  answer  to  the  order  to  show  cause.  On  the  contrary 
it  denied  positively  and  under  oath  that  it  had  ever  received  the  money 
from  the  bankrupt  as  charged.     Notwithstanding  there  was  no  issue 
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of  an  adverse  claim  to  the  money  tendered  or  joined  the  referee  took 
occasion  to  say  in  his  finding  that  appellant's  possession  of  the  money 
was  "without  color  or  right."  It  is  true  the  appellant  objected  to  the 
jurisdiction  of  the  court  below  on  the  ground  that  it  was  a  citizen  of 
a  state  outside  the  jurisdiction  of  that  court,  and  claimed  for  that  rea- 
son only  that  it  was  not  amenable  to  its  process.  The  appellant,  how- 
ever, made  a  general  appearance  to  the  proceeding,  filed  an  answer 
to  the  merits,  and  afterwards  frequently  recogtiized  the  jurisdiction 
of  the  court  over  it.  On  well-recognized  principles  of  law  it  cannot 
now  be  heard  to  say  that  the  court  had  no  personal  jurisdiction  over 
it.  A  hearing  was  had  before  the  referee  on  the  sole  issue  whether 
the  appellant  received  money  from  the  bankrupt  as  charged.  By  un- 
contradicted testimony  the  issue  voluntarily  joined  by  appellant  was 
found  against  it.  According  to  the  pleadings  and  the  proof  the  pro- 
ceeding was  one  to  secure  a  redelivery  to  the  court  of  property  former- 
ly in  its  custody,  and  which  it  then  had  a  right  and  duty  to  administer. 
The  appellant  in  taking  the  money  from  the  bankrupt  after  proceed- 
ings in  bankruptcy  had  been  instituted  against  him  violated  the  spirit 
and  purpose  of  the  bankruptcy  act  by  attempting  to  prevent  the  ad- 
ministration of  the  estate  by  the  proper  court  after  it  had  taken  juris- 
diction over  it  and  had  already  taken  the  money  in  question  into  actual 
possession  through  its  receiver.  Not  only  so,  but  the  officers  of  ap- 
pellant in  doing  what  they  did,  if  the  same  was  knowingly  and  fraudu- 
lently done,  committed  an  offense  denounced  by  section  29b,  subd.  4, 
Bankr.  Act  July  1,  1898,  c  641,  30  Stat.  554  (U.  S.  Comp.  St.  1901, 
p.  3433),  which  reads: 

"A  person  shall  be  punished  by  imprisoDment  for  a  period  not  to  exceed  two 
years  upon  conviction  of  the  offense  of  having  knowingly  and  fraudulently 
♦  ♦  ♦  received  any  material  amount  of  property  from  a  bankrupt  after  the 
filing  of  a  petition,  with  Intent  to  defeat  this  act" 

Appellant  clearly  had  no  such  adverse  claim  or  right  to  the  money 
as  exonerated  it  from  liability  to  summary  proceedings  for  its  restora- 
tion to  the  estate  from  which  it  had  been  improperly  taken.  White 
V.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L.  Ed.  1183 ;  Bryan 
V.  Bernheimer,  181  U.  S.  188,  21  Sup.  Ct.  657,  45  L.  Ed.  814;  Muel- 
ler V.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405 ;  Metcalf 
V.  Barker,  187  U.  S.  165,  176,  23  Sup.  Ct.  67,  47  L.  Ed.  122.  The 
contention  now  made  to  that  effect  is  obviously  an  afterthought. 

2.  The  claim  that  the  referee  had  no  power  to  entertain  the  pro- 
ceeding in  question,  make  an  investigation,  and  report  his  result  to  the 
court  for  its  action  is  without  merit.  By  section  38  of  the  bankruptcy 
act  of  1898  the  referee  is  empowered  to  "perform  such  part  of  the 
duties,  except  as  to  questions  arising  out  of  the  applications  of  bank- 
rupts for  compositions  or  discharges,  as  are  by  this  act  conferred  on 
courts  of  bankruptcy,  and  as  shall  be  prescribed  by  rules  or  orders  o* 
the  courts  of  bankruptcy  of  their  respective  districts,"  By  general 
order  No.  12  prescribed  by  the  Supreme  Court  pursuant  to  the  power 
conferred  by  the  bankruptcy  act  upon  it,  after  a  case  has  been  referred 
to  a  referee,  "all  the  proceedings,  except  rffich  as  are  required  by  the 
act  or  by  these  general  orders  to  be  had  before  the  judge,  shall  be  had 
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before  the  referee."  These  provisions  with  the  provision  for  review 
by  the  judge  on  certificate  from  the  referee  as  contemplated  by  sec- 
tion 39(6)  and  general  order  No.  27,  not  only  conferred  jurisdiction 
upon  the  referee  to  entertain  the  proceeding  now  under  consideration, 
but  afforded  ample  provision  for  review  of  his  decision  by  the  judge 
of  the  District  Court  from  whose  action  alone  an  appeal  to  this  court 
can  be  prosecuted.  The  jurisdiction  of  the  referee  in  matters  of  this 
kind  is  fully  recognized  in  Mueller  v.  Nugent,  supra,  and  In  re  Roch- 
ford,  124  Fed.  182,  59  C.  C.  A.  388. 

3.  We  think  there  was  no  error  in  not  opening  up  the  case  for 
further  hearing  after  it  had  been  returned  to  the  referee  by  the  Dis- 
trict "Judge.  Appellant  had  had  its  day  in  court  on  the  only  issue 
joined  in  the  case.  The  referee  had  found  by  evidence  which  seems 
to  admit  of  no  contradiction,  against  the  appellant  on  that  issue. 
He  had  in  explicit  terms  found  that  the  appellant  had  received  from 
the  bankrupt  after  proceedings  had  been  instituted  against  him  the 
sum  of  $2,154.18  in  money ;  but  instead  of  making  the  usual  and  ap- 
propriate order  for  its  repayment  to  the  trustee  by  the  appellant  the 
referee  undertook  to  enter  and  did  enter  a  personal  judgment  for 
that  amount.  This  the  District  Judge  said  in  his  opinion  was  un- 
warranted, and  that  "the  judgment  of  the  referee  thus  entered  must 
be  vacated  and  set  aside."  He  then  caused  to  be  entered  an  order 
as  follows: 

•That  the  Judgment  entered  by  the  referee  In  favor  of  the  trustee  herein 
and  f^gainst  Knapp  &  Spencer  Company  he,  and  the  same  is  hereby,  vacated 
and  set  aside,  and  said  cause  is  remanded  to  the  referee  for  further  proceed- 
ings In  accordance  with  law." 

The  "judgment"  referred  to  in  the  opinion  and  order  of  court  was 
clearly  that  personal  judgment  against  appellant  for  the  recovery 
of  the  money  improperly  taken  by  it,  and  has  no  relation  to  the  find- 
ing of  fact  on  which  it  was  predicated,  concerning  which  no  fault 
was  found  or  error  suggested  by  the  judge.  He  had  in  his  opinion 
said  : 

"If  this  order  [reiferring  to  the  order  which  should  have  been  made  by  the 
referee]  was  not  complied  with  it  would  be  the  basis  for  a  proper  and  appro- 
priate proceeding  to  recover  said  money." 

In  view  of  the  order  as  actually  made  by  the  District  Judge  con- 
sidered by  itself  or  as  elucidated  by  the  opinion,  we  think  the  remand- 
ing of  the  case  was  not  for  a  further  hearing  of  the  issue  of  fact  in- 
volved in  it.  The  order  was  merely  to  set  aside  the  unwarranted  en- 
try of  judgment,  and  proceed  according  to  law.  That  means,  we  think, 
to  proceed  to  enter  an  order  requiring  appellant  to  pay  the  money 
found  to  have  been  unlawfully  taken  by  it  from  the  bankrupt  sub- 
ject to  a  possible  rule  for  contempt  in  case  of  failure  to  comply  with 
it.  This  was  the  interpretation  placed  upon  the  order  by  the  referee, 
and  we  think  he  was  right. 

Conceding,  however,  that  he  might  in  his  discretion  on  an  appro- 
priate showing,  have  permitted  appellant  to  amend  its  answer  and 
introduce  new  and  relevant  evidence,  we  are  of  opinion  that  no  suffi- 
cient showing  was  made  to  warrant  the  exercise  of  discretion  fa- 
ICO  F.— 27 


Digitized  by 


Google 


418  160  F&DBRAL  REPORTER. 

vorable  to  appellant  in  that  particular.  No  proposed  amended  answer 
was  exhibited  to  the  referee,  and  no  other  information  was  vouchsafed 
to  him  showing  what  new  defense,  if  any,  the  appellant  desired  to  make. 
Neither  was  there  any  showing  that  there  were  any  facts  newly  dis- 
covered, material  or  otherwise,  that  appellant  desired  to  bring  for- 
ward. All  the  information  which  the  motion  and  accompanying  affi- 
davits gave  to  the  referee  was  that  appellant  desired  to  offer  a  large 
number  of  papers,  contracts,  and  receipts  which,  with  other  testimony, 
would  show  facts  claimed  to  constitute  a  defense.  This  was  very 
general  language,  and  gave  no  facts  to  show  or  ground  to  believe  that 
appellant  had  a  meritorious  defense.  The  learned  District  Judge 
exercising  supervising  control  over  the  referee  approved  his  action, 
and  we  discover  no  reason  for  disturbing  the  conclusion  reached  by 
both  of  them  on  this  matter  which  rests  largely  in  discretion. 
The  decree  below  was  for  the  right  party,  and  is  affirmed. 


THOMAS  ▼.  VIRDKN. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  10,  1908.) 

No.  173. 

1.  Judgment— Action— Jurisdiction— Appkaranck. 

Defendant,  when  Hiied  on  a  foreign  Judgment,  may  show  that  the  attor- 
neys who  undertook  to  enter  his  appearnnce  in  the  action  in  which  the 
judgment  was  rendered  had  no  authority  to  do  so,  unless  such  question 
has  been  determined  by  a  court  having  Jurisdiction  of  both  the  parties 
and  subject-matter. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  .vol.  80,  Judgment,  I  1469.1 

2.  Sams— Res  Judicata. 

Plaintiff  having  sued  certain  persons  in  a  Florida  court,  defendant's 
agent  directed  certain  attorneys  to  intervene  for  defendant,  which  they 
did.  The  agent  acted  without  authority,  and,  when  defendant  was  Inform- 
ed, he  directed  the  agent  to  take  such  further  steps  In  the  litigation  as 
should  be  necessary  to  discontinue  the  same,  whereupon  the  agent  employ- 
ed another  attorney,  who  obtained  an  order  striking  defendant's  name 
from  the  record  as  an  intervening  party,  after  which,  and  after  plaintiff 
had  filed  an  amended  petition  by  leave  of  the  court  against  defend- 
ant, another  petition  was  filed  praying  that  defendant's  name  be  stricken 
from  the  suit  as  either  plaintiff  or  defendant,  on  the  ground  that  the  filing 
of  the  intervention  was  without  defendant's  knowledge  or  authority.  This 
application  was  tried  on  affidavits  and  denied.  Held  that,  defendant 
never  having  repudiated  his  agent's  acts  in  employing  a  second  attorney 
to  procure  his  dismissal  from  the  case,  the  order  denying  such  relief  was 
binding  on  him,  so  that  he  was  not  entitled,  in  a  suit  on  a  Judgment  re- 
covered against  him,  to  a  retrial  of  the  question  of  the  validity  of  his 
appearance  In  the  original  suit 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

This  cause  comes. here  upon  writ  of  error  to  review  a  judgment  of 
the  Circuit  Court  entered  upon  a  verdict  directed  by  the  court  in  favor 
of  defendant  in  error,  who  was  plaintiff  below. 

Charles  T.  Ennis,  for  plaintiff  in  error. 

C.  A.  Brodek  and  Simon  Fleischmann,  for  defendant  in  error. 
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Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  action  was  brought  upon  a  judg- 
ment alleged  to  have  been  recovered  against  defendant  in  the  circuit 
court  of  the  Sixth  judicial  district  of  Florida.  Plaintiff  put  in  evi- 
dence a  certified  copy  of  the  judgment  roll  containing  the  judgment 
and  all  other  proceedings  in  the  Florida  court,  and,  having  proved 
three  assignments  to  himself  from  other  parties  in  the  Florida  ac- 
tion, rested  his  case.  The  defense  contended  that  Thomas  had  never 
been  served  in  the  Florida  action,  and  had  never  appeared  or  author- 
ized appearance  therein.  The  court  held  that  on  that  point  it  was 
concluded  by  the  judgment  roll.  The  argument  here  has  been  quite 
extended,  but  the  crux  of  the  case  lies  within  a  very  narrow  compass. 
Plaintiff  doe^  not  dispute  the  general  proposition  that  a  party,  when 
sued  upon  a  judgment  of  a  court  of  another  state,  may  show  by  com- 
petent evidence  that  the  lawyers  who  undertook  to  enter  his  appear- 
ance in  the  action  in  which  such  judgment  was  rendered  had  no  au- 
thority from  him  so  to  do.  But,  although  defendant  in  this  case  was 
not  allowed  to  answer  questions  directed  to  that  precise  point,  there 
was  no  error  in  such  rulings*,  as  will  appear  from  a  summary  of  the 
somewhat  complicated  facts  disclosed  in  the  record. 

In  November,  1903,  Virden  began  a  suit  in  equity  in  the  Florida 
court  against  Preston  and  Kelly.  Other  persons  intervened  therein 
from  time  to  time.  On  December  17,  1903,  a  petition  to  inter- 
vene was  filed  in  behalf  of  Thomas.  It  purported  to  be  signed  by* 
him  and  by  Simonton  &  Turman  as  his  solicitors.  This  petition  was 
granted  and  Thomas  made  a  party.  The  complainants  thereupon  filed 
an  amended  bill,  naming  him  as  a  defendant,  in  which  they  sought  to 
hold  Thomas  as  a  principal  in  a  scheme  alleged  to  have  been  devised 
by  him  and  other  defendants,  and  liable  to  complainants  for  the  ag- 
gregate of  their  claims.  This  amendment  of  the  bill  was  on  formal 
order  of  the  court.  On  January  20,  1904,  after  such  amendment  was 
made,  a  new  solicitor,  C.  C.  Whitaker,  purporting  to  act  on  behalf  of 
Thomas,  asked  that  Thomas  be  permitted  to  withdraw  from  the  files 
of  the  court  the  petition  of  intervention,  and  that  his  name  be  stricken 
either  as  a  party  complainant  or  defendant  in  the  suit,  and  that  said 
order  be  made  without  prejudice  to  the  said  Thomas  to  take  such  other 
or  further  steps  in  the  litigation  as  he  may  in  future  see  fit.  Upon 
this  application  the  court  made  an  order  that  Thomas  be  permitted  to 
withdraw  his  petition  of  intervention,  and  that  ''his  name  be  stricken 
as  a  party  complainant  or  defendant  to  this  suit,  without  prejudice  to 
the  said  Orlando  F.  Thomas  to  take  such  other  and  further  steps  in 
this  litigation  as  he  may  in  the  future  see  fit."  Then  follows  the  date 
(Jan.  20,  1904)  and  signature  of  the  judge,  and  immediately  below 
it  the  words: 

"This  order  Is  not  intended  in  any  way  to  affect  the  order  of  the  court  ■ 
formerly  made  herein  making  Orlando  F.  Thomas  a  party  defendant.     It  is 
farther  ordered  that  said  defendant  be  allowed  until  Feb.   15th  to  file  his 
answer.*' 

This  addendum  is  also  dated  January  20,  1904,  and  signed  by  the 
judge.    In  view  of  the  contradictory  directions  of  this  order,  it  might 
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not  be  easy  of  interpretation ;  but  we  are  spared  the  trouble  of  con- 
struing it.  The  Florida  court  has  held  that  it  did  not  operate  to  dis- 
charge Thomas  from  the  suit,  and  has  so  held  under  circumstances 
which  do  not  permit  us  here,  in  this  action,  to  review  its  conclusions. 
Eventually  judgment  was  entered  against  Thomas  pro  confesso  for 
$24,615.37.  If  this  were  all,  it  would  have  been  quite  proper  for 
Thomas,  when  sued  upon  the  judgment,  to  show  that  he  was  never 
served  with  process  in  the  Florida  suit  (it  is  conceded  that  he  was 
not);  that  the  application  for  leave  to  intervene  made  in  his  behalf 
by  Simonton  and  Turman  was  never  signed  by  him,  nor  brought  at 
his  request,  or  with  his  knowledge  or  assent;  and  that  neither  him- 
self nor  any  agent  authorized  to  act  for  him  retained  Simonton  &  Tur- 
man  to  make  any  such  application,  or  Whitaker  to  appear  on  the  mo- 
tion which  resulted  in  the  contradictory  order  above  quoted  from. 
These  were  issues  on  which  the  defendant  was  entitled  to  have  his 
day  in  court,  and  so  far  as  the  facts  above  recited  disclose  he  had  never 
had  it.  Therefore  he  would  have  opportunity  to  present  his  side  of 
such  issues  in  the  court  in  which  action  was  brought  upon  the  judg- 
ment. 

But  the  judgment  roll  and  defendanlfe  testimony  show  something 
more.  On  February  6,  1904,  a  further  petition,  purporting  to  be  that 
of  "Orlando  F.  Thomas,  by  his  solicitor,  C.  C.  Whitaker,"  was  pre- 
sented to  the  Florida  court.  It  averred  that  "he  gave  no  authority 
,to  file  the  intervention  filed  in  this  cause  for  him,  and  that  no  one  had 
such  authority  to  so  represent  him,  and  that  the  iiling  of  the  interven- 
tion in  this  cause  in  his  behalf  was  done  without  authority  from  him, 
or  without  his  knowledge  or  consent,  as  shown  by  the  affidavits  hereto 
attached  and  made  a  part  of  this  petition."  It  prayed  that  his  name 
be  stricken  from  said  suit  as  either  complainant  or  defendant.  Upon 
such  affidavits  and  others  the  court  on  February  10,  1904,  denied  the 
petition.  It  is  apparent  that  these  are  the  same  issues  which  defend- 
ant sought  to  present  and  give  testimony  upon  in  the  case  at  bar. 
If  the  defendant  had  elected  to  present  such  issues  to  a  competent 
court  for  its  determination,  and  such  determination  had  been  reached 
before  this  action  was  begun,  it  is  manifest  that  he  would  have  no 
right  to  try  them  over  again  in  the  later  action. 

The  first  question  in  this  case,  therefore,  is  whether  Thomas  au- 
thorized the  submission  to  the  Florida  court  of  the  question  whether 
or  not  he  had  authorized  Simonton  &  Turman  to  appear  for  him  on 
the  application  to  intervene  in  the  original  suit.  The  record  in  this 
case  discloses  that  this  application  of  February  6,  1904,  was  made  by 
a  lawyer  named  Whitaker,  who  testified  that  it  was  made  by  him  on 
behalf  of  Thomas,  in  compliance  with  the  request  of  one  Richard 
Irving.  The  application  was  based  upon  affidavits,  one  of  which  pur- 
ported to  be  verified  in  New  York  by  Orlando  F.  Thomas.  Thomas 
admitted  on  the  stand  that  this  affidavit  was  made  by  him.  It  averred 
that  he  did  not  authorize  Simonton  &  Turman,  or  any  other  attorney, 
or  any  other  person,  to  ask  in  defendant's  name  for  any  relief  what- 
ever in  the  Florida  court;  that  he  did  not  authorize  any  action  to  be 
taken  for  him  in  his  name  in  said  suit,  and  that  he  did  not  know  that 
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such  action  had  so  been  taken  in  his  name  until  about  the  6th  or  6th 
of  January,  when  he  was  so  informed  by  Richard  A.  Irving,  of  the 
city  of  New  York;  that  as  soon  as  deponent  was  so  informed  he  re- 
pudiated said  action  and  refused  to  sanction  the  same,  and  "directed 
that  said  Irving  take  steps  to  discontinue  the  same  and  undo  anything 
that  had  been  done  on  deponent's  behalf."  Whitaker  testified  in  the 
court  below  that  he  appeared  before  Judge  Wall  in  the  Florida  court 
on  February  10,  1904,  when  the  application  of  February  6,  1904,  was 
argued,  "following  an  instruction  frdm  Mr.  Irving  to  present  this 
matter."  Although  defendant  was  repeatedly  asked  whether  he  ever 
authorized  any  one  to  appear  for  him  in  any  Florida  action,  and  wheth- 
er he  ever  employed  Whitaker  to  make  any  motion  for  him  in  any 
Florida  case,  and  whether  he  ever  gave  Irviiig  any  authority  to  file 
any  petition  of  intervention  in  the  Florida  action,  all  of  which  ques- 
tions were  disallowed,  he  was  not  asked  any  question  calculated  to 
elicit  a  reply  contradictory  of  the  statement  in  his  affidavit  that  he 
directed  Irving  to  take  steps  to  discontinue  the  same  and  undo  any- 
thing that  had  been  done.  Upon  the  proofs,  therefore,  it  appears  that 
Irving,  who  employed  Whitaker  to  submit  the  issues  raised  by  the 
motion  of  February  6,  1904,  to  the  Florida  court,  was  the  attorney 
in  fact  of  Thomas,  instructed  by  the  latter  to  "take  steps"  in  this 
very  matter.  On  this  evidence  it  must  be  held  that  these  issues  were 
presented  to  the  Florida  court  under  circumstances  which  would  make 
their  decision  of  such  issues  binding  upon  Thomas, 
The  judgment  of  the  Circuit  Court  is  affirmed. 


THE  ClilNTON  et  al. 

(Olraift  Ooart  of  Appeals,  Fifth  Circuit    March  24,  190a) 

No.  IJSd. 

ICABITIKB   lilKNCH- BJBPAIBS   IK   FOBEION    POBT-^CONTBAOT   WITH   OWNJBB. 

One  who  makes  repairs  on  a  vessel  in  a  foreign  port  under  a  contract 
with  the  known  owner,  then  present,  is  not  entitled  to  a  maritime  Hen 
therefor  in  the  absence  of  a  contract  for  a  Uen,  express  or  implied*  or  a 
mutual  understaodlng  that  the  repairs  were  furnished  on  the  credit  of 
the  vessel,  and  the  burden  of  proving  such  contract  or  understanding 
rests  upon  the  libelant  asserting  the  lien. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent  Dig.  voL  84,  Maritime  Diens, 
H7-18.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Florida. 

The  following  is  the  opinion  of  LOCKE,  District  Judge,  in  the  low- 
er court : 

This  is  an  action  in  rem,  by  libelant,  a  Louisiana  corporation,  to  enforce 
an  alleged  lieu  against  the  steamship  Clinton,  being  at  the  time  of  attachment 
at  Tampa,  in  this  district,  the  same  being  her  home  port.  The  debt  alleged 
in  the  libel  was  for  $7,023.39,  due  for  repairs  and  materials  furnished  bj 
libelant  In  New  Orleans,  under  a  contract  with  James  McKay,  her  owner. 
The  libel  was  afterwards  amended  reducing  the  debt  claimed  to  $2,023.30. 
The  vessel  was  attached  by  process  issued  out  of  this  court,  and  afterwards 
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released  on  a  boud  of  $8,000,  libelant  having  at  first  demanded  one  for  $14,000. 
Respondent  answering  denied  that  the  work  and  materials  done  and  furnished 
was  done  upon  the  credit  of  the  vessel,  or  that  there  was  any  understan<}ing 
either  express  or  implied  that  there  should  be  a  lien  upon  the  vessel  for  the 
same.  Other  matters  in  defense  were  set  up  in  the  answer,  but,  as  determin- 
ing the  above  questions  disposes  of  the  case,  they  need  not  be  considered. 

Testimony  was  taken  and  submitted,  from  which  it  appears  that  the  re- 
pairs were  contracted  for  and  authorized  by  the  owner,  James  McKay,  in 
a  foreign  port  to  be  ilnade  by  parties  who  had  previously  often  rendered  such 
service  for  said  McKay.  The  manager  of  the  libelant,  Mr.  Johnson,  insists 
that  he  understood  such  work  as  he  did  gave  him  a  lien  upon  the  vessel.  Was 
it  a  part  of  his  proposal  to  do  the  required  work,  and  did  he  make  it  a  con- 
dition of  the  contract,  and  was  It  mutually  understood  and  such  conditions 
accepted  by  McKay?  Testimony  does  not  show  such  to  have  been  the  case, 
and  In  lack  of  such  element  in  the  contract  the  law  presumes  that  the  con- 
tract was  with  the  owner,  and  upon  his  credit  A  maritime  lien  is  a  powerful 
Instrument  It  enables  a  creditor  wltliout  any  notice  to  his  debtor,  and  with- 
out giving  him  the  protection  of  a  bond  for  illegal  proceedings,  to  attach 
and  sleze  a  vessel,  even  though,  as  in  this  case,  she  is  loaded  with  freight 
and  filled  with  passengers  and  about  to  proceed  upon  a  voyage.  It  gives  him 
power  to  Inflict  almost  irreparable  injury  upon  the  debtor;  and  no  prudent 
owner  would  Invest  his  creditor  with  such  power,  except  as  a  last  resort. 
The  history  of  the  attempt  to  enforce  this  alleged  lien  as  shown  by  the  plead- 
ings and  testimony  in  this  case  illustrates  the  possibilities  arising  from  the 
holding  by  a  creditor  of  such  a  weapon.  Respondent's  vessel  was  seized  when 
about  to  go  upon  a  voyage,  and  delayed  by  a  demand  for  a  bond  nearly 
four  times  as  large  as  warranted  by  law,  and  It  cannot  be  rightfully  claimed 
by  libelant  that  no  damage  was  caused  by  this  abuse  of  the  process  of  the 
court,  because  his  credit  was  sufficient  to  enable  him  at  length  to  furnish 
bond  twice  as  large  as  could  be  legally  required.  The  vessel  was  released. 
The  damage  and  injury  to  respondent's  business  and  to  his  credit  by  being 
delayed  and  compelled  to  give  such  bond  cannot  be  estimated.  A  maritime 
lien  is  not  only  dangerous  to  the  owner,  not  to  be  resorted  to  if  it  can  be 
avoided,  but  It  is  a  secret  lien,  unfair  to  all  persons  dealing  with  the  owner, 
and  trusting  him  upon  the  credit  arising  from  bis  ownership,  possession,  and 
control  of  vessels,  therefore  the  principle  is  well  established  that  such  liens 
are  not  favored  by  the  courts,  and  ^re  not  recognized  unless  conclusively 
shown.  An  owner  has  a  right  to  know  when  a  party  with  whom  he  Is  deal- 
ing Intends  to  claim  an  admiralty  lien,  and  have  an  opportunity  to  arrange 
for  credit,  or  to  be  able  to  meet  it  If  the  owner  is  informed  that  the  cred- 
itor will  demand  the  security  of  a  lien,  he  may  be  able  to  arrange  elsewhere 
for  personal  credit.  There  is  nothing  to  show  that  if  McKay  has  been  In- 
formed that  libelant  would  claim  a  Hen  upon  this  vessel  be  could  not  have 
had  the  work  done  elsewhere  upon  his  own  credit.  It  Is  not  necessary,  how- 
ever, for  McKay  to  show  that  there  was  no  contract  for  Hen.  It  is  for  John- 
son to  show  that  there  was  one.  A  consultation  of  the  authorities  referred 
to  by  libelant  does  not  seem  to  me  to  supiwrt  the  view  that  because  the  man- 
ager of  the  libelant  thought  he  would  have  a  lien  and  he  would  not  have  done 
the  work  had  he  not  thought  so. 

In  The  Eclipse,  Fed.  Cas.  No.  4,268,  it  is  said  the  lien  was  enforced  be- 
cause It  was  found  the  supplies  were  furnished  on  the  credit  of  the  boat 
regardless  of  any  intention  or  knowledge  of  the  owner.  No  particulars  of 
the  case  are  given  to  show  how  this  "was  found."  In  the  case  of  The  James 
<jruy,  Fed.  Cas.  No.  7,195,  the  intent  of  the  owner  was  shown  by  the  dec- 
laration on  the  note  given  that  the  amount  was  to  be  charged  to  the  ves- 
sel. In  the  case  of  The  Union  Express.  Fed.  Cas.  No.  14,364,  the  vessel  was 
a  domestic  vessel,  and  in  the  cases  of  The  Witch  Queen,  Fed.  Cas.  No.  17,916, 
The  Plymouth  Rock,  Fed.  Cas.  No.  ll,2:^Pi,  the  supplies  were  furnished  upon 
the  orders  of  the  masters,  and  the  liability  of  the  vessels  for  repairs  or  sup- 
pMes  furnished  by  order  of  the  owners  were  not  under  consideration.  The 
case  of  The  Ella  (D.  C.)  84  Fed.  471,  cited  by  libelant,  seems  to  support  the 
contention  of  respondent.  The  court  says:  "The  maritime  law  does  not  reo 
ognize  any  lien  on  a  vessel  for  repairs  furnished  In  a  foreign  port  on  the 
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direct  order  of  the  owner  In  person,  unless  there  Is  an  agreement,  express 
or  Implied,  for  a  lien;  but  If  there  is  a  common  understanding  on  the  part 
of  the  repairer  and  the  owner  that  the  furnishing  of  necessary  repairs  is  to 
proceed  upon  the  basis  of  a  lien,  or  of  extension  of  credit  to  the  ship,  as  well 
as  to.  the  owner  or  master,  there  is  an  implied  agreement  or  contract  for  a 
lien,  and  a  lien  will  be  recognized  and  enforced."  This  "common  understand- 
ing" is  the  element  that  I  find  to  be  lacking  In  this  case.  It  1^  not  estab- 
lished by  testimony,  and  is  positively  denied  by  respondent  There  is  no 
implied  agreement  for  a  lien  from  the  circumstances  of  the  furnishing  of  the 
supplies  or  repairs ;  nor  any  presumption  In  law  of  such  lien  simply  by  the 
furnishing  of  supplies  upon  the  order  of  the  owner.  On  the  contrary,  the 
presumption  Is  that  credit  is  given  to  the  owner,  and  the  burden  of  proof  Is 
upon  the  libelant  who  claims  that  the  circumstances  were  such  as  to  prove 
a  contract  for  a  lien.  In  The  Columbus,  67  Fed.  553,  14  C.  G.  A.  522,  the 
court  says:  **The  question  Is  not  whether  the  libelant  contemplated  a  lien, 
but  whether  It  was  a  mutual  understanding  of  both  parties."  In  The  Francis 
(D.  O.)  21  Fed,  921,  it  was  held  that  in  order  to  hold  a  ship,  the  material- 
man must  show  either  an  agreement  or  some  circumstances  Indicating  a  com- 
mon intention  to  bind  the  ship.  In  The  Aeronaut  (D.  G.)  36  Fed.  497,  It  is 
distinctly  declared  that  a  credit  of  the  ship  must  be  proven  to  be  within  the 
intention  of  both  parties.  In  The  Stroma,  53  Fed.  281,  3  C.  C.  A.  630,  the 
court  says:  "The  owner  may  expressly  pledge  the  vessel,  but  such  pledging 
of  the  ship  must  be  within  the  intent  of  both  parties.  In  The  George  Dumols 
(D.  0.)  66  Fed.  353,  the  court  dismissed  a  libel  because  it  was  not  satisfied 
that  there  was  a  mutual  Intent  to  bind  the  ship. 

In  the  case  of  Dredge  Boat  No.  1  (D.  G.)  135  Fed.  867,  the  court  says: 
'fThe  work  was  done  in  a  foreign  port  and  had  it  been  contracted  for  by  the 
master,  would  have  been  a  prima  facie  case  of  lien;  but  the  libelant's  dlflS- 
culty  is  that  he  contracted  with  the  owners  without  making  any  arrange- 
ment for  a  Hen;  and  the  fact  that  no  lien  was  contemplated  Is  shown  to 
some  extent  by  the  two  payments  made  by  the  owners  as  above.  No  lien 
^n  be  sustained  under  the  circumstance  of  this  case.  It  would  not  matter 
If  the  libelant  intended  to  rely  upon  the  credit  of  the  dredge  of  which  the 
charge  In  their  books  is  but  slight  evidence."  The  Samuel  Marshall,  54  Fed. 
396,  4  O.  a  A.  385,  declares  the  same  principle.  The  m\2L  (D.  G.)  84  Fed. 
471,  says :  "The  maritime  law  does  not  recognize  any  lien  on  a  vessel  for  re- 
pairs In  a  foreign  port  on  the  direct  order  of  the  owner  In  person,  unless 
there  is  an  agreement  exprets  or  implied,  for  such  lien."  In  The  Now  Then 
(D.  G.)  60  Fed.  944,  It  is  saW  by  the  court:  'The  presumption  of  credit  to 
the  vessel  does  not  arise,  and  a  lien  does  not  exist  except  by  the  express 
contract  of  the  parties."  This  was  affirmed  In  55  Fed.  523,  6  G.  G.  A.  206. 
In  the  case  of  The  Valencia  v.  Ziegler,  165  U.  S.  270,  17  Sup.  Gt  325,  41  L. 
Ed.  710,  the  Supreme  Gourt  said:  "It  is  true  the  libelants  delivered  the 
coal  In  the  belief  that  the  vessel,  whether  a  foreign  or  domestic  one,  would 
be  responsible  for  the  coal ;  but  such  belief  is  not  sufficient  In  itself  to  give 
a  maritime  lien.  If  that  belief  was  founded  upon  the  supposition  that  the 
company  owned  the  vessel,  no  lien  would  exist  because  In  the  absence  of  an 
agreement  express  or  Implied,  for  a  Hen  a  contract  for  supplies  made  direct- 
ly with  the  owner  in  person  is  to  be  taken  as  made  in  his  ordinary  respon- 
sibility, without  a  view  to  the  vessel  as  the  fund  from  which  compensation 
is  to  be  derived.  In  The  Kingston  (D.  G.)  23  Fed.  200,  It  Is  held:  "When 
materials  are  furnished  and  labor  performed  under  a  contract  with  the 
owner,  no  general  maritime  Hen  can  be  claimed." 

In  the  case  of  The  Havana  (D.  G.)  87  Fed.  487,  very  nearly  parallel  to 
this.  In  which  the  repairs  exceeded  largely  the  first  estimate,  and  were  made 
by  the  direct  order,  and  under  the  supervision  of  the  owner,  the  court  says: 
"The  libelants  concede  that  to  entitle  them  to  recover  the  proof  must  show 
a  contractual  Hen,  not  an  Implied  lien  resting  on  given  facts  as  In  the  case 
of  repairs  on  a  master's  order,  but  as  one  resting  on  a  contract  in  the  case 
of  bottomry.  ♦  •  ♦  Of  course,  a  mutual  understanding  that  a  Hen  shall  ex- 
ist is  a  contract  for  a  lien.  Do  these  facts  prove  an  understanding?  The  ques- 
tion thus  presented  Is  the  only  subject  for  consideration.  The  burden  of 
proof  Is  on  the  libelants ;   they  must  show  the  contr.act  clearly,  or  fall  in  the 
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suit  Snoh  Hens  are  secret  and  not  favored.  I  do  not  find  Anything  Incon- 
sistent with  the  nonexistence  of  a  lien."  The  libel  was  dismissed,  and  the 
decision  affirmed  upon  appeal  in  92  Fed.  1007,  86  C.  O.  A.  148.  In  The  Jen- 
nie Middleton  (D.  C.)  94  Fed.  683,  the  court  says :  'The  record  fails  to  dis- 
close any  record  of  express  contract  for  a  lien/'  The  libel  was  dismissed, 
with  costs.  In  The  Regulator,  Fed.  Cas.  No.  11,665,  it  was  held  that  the 
poesence  of  the  owner  does  not  imply  a  lien-— citing  The  St.  Jago  de  Cuba, 
9  Wheat  409,  6  L.  Bd.  122.  In  Sarchet  v.  The  Davis,  Fed.  Cas.  No.  12,857, 
It  was  held,  that  no  implied  lien  was  created  when  the  owner  was  present 
with  his  vessel.  In  Thomas  v.  Osbom,  19  How.  22,  15  L.  Ed.  534,  it  was. 
said :  ''It  is  true  this  implied  lien  does  not  exist  in  a  place  where  the  owner 
is  present **  "It  is  true  the  libelants  were  unwilling  to  credit  the  owners,  but 
it  does  not  appear  that  they  communicated  this  to  the  owners,  or  that  other 
parties  would-  not  have  furnished  the  articles  upon  the  owners'  credit."  Libel 
was  dismissed,  with  costs.  In  the  case  of  The  Mary  Morgan  (D.  G.)  28  Fed. 
196,  Judge  Butler  said:  "An  owner  who  obtains  supplies  In  a  foreign  port, 
not  being  master,  deals  presumptively  on  his  personal  credit  and  no  lien 
will  be  implied  unless  the  libelant  satisfies  the  court  that  there  was  a  com- 
mon understanding  that  the  ship  should  be  bound;  in  other  words,  unless 
the  libelant  proves  an  express  Hen.  The  debt  was  contracted  by  the  owners. 
The  presumption,  therefore,  is  that  credit  was  given  to  them  personally.  This 
presumption  must  stand,  at  least  until  answered  by  evidence  sufficient  to  repel 
it  I  have  failed  to  discover  any  such  evidence  in  the  case.  There  was  no 
agreement  for  a  lien,  nor  was  there  anything  in  the  situation  of  the  vessel 
or  her  owners  at  the  time  to  Justify  the  conclusion  tiiat  a  pledge  was  usually 
intended." 

In  the  case  of  The  Surprise,  129  Fed.  875,  64  O.  a  A.  311,  the  court  quoted 
approvingly  from  the  case  of  The  Iris,  100  Fed.  104, 40  C.  C.  A.  301,  as  follows: 
"By  the  maritime  law,  no  lien  for  supplies  or  labor  furnished  a  vessel  is  pre- 
sumed to  arise  on  a  contract  made  by  the  owners,  and  proof  is  required  that 
the  minds  of  the  parties  to  the  contract  met  on  a  common  understanding  that 
such  a  lien  should  be  created.  Neither  is  it  sufficient  that  the  party  who  fur- 
nished the  labor  or  supplies  gave  credit,  so  far  as  his  own  intentions  were 
concerned,  to  the  vessel,  or  would  not  have  furnished  them  except  on  the  be- 
lief that  he  was  acquiring  a  lien  for  them.  In  this  respect  the  statute  is  dif- 
ferent from  what  it  is  with  reference  to  liens  for  labor  and  supplies  furnish- 
ed a  vessel  on  the  order  of  her  master." 

These  few  quotations  from  the  numerous  caiis  decided  upon  this  particu- 
lar point  appear  to  be  conclusive  that  the  onl/  <iuestion  for  consideration  is 
whether  there  was  a  mutual  understanding  between  the  officers  of  the  libel- 
ant company  and  the  claimant  McKay  that  there  should  be  a  lien  upon  the 
vessel  to  secure  the  payment  for  the  repairs,  the  burden  of  proof  being  upon 
the  libelant;  and  no  presumption  arising  simply  from  the  existence  of  a 
necessity  for  furnishing  repaira  The  testimony  of  the  respondent  is  direct 
and  positive  that  there  was  no  such  understanding  on  his  part ;  that  he  had 
been  transacting  business  of  the  same  character  and  nature  with  the  libelant 
for  many  years ;  that  the  accounts  had  always  been  paid ;  that  no  suggestion 
had  ever  been  made  to  him  on  that  occasion  that  the  vessels  were  to  be  held 
under  a  Hen.  It  further  appears  that  when  it  was  found  that  the  repairs  had  ex- 
ceeded by  about  tenfold  the  amount  which  was  originally  contemplated,  and 
he  was  compelled  to  ask  credit  for  a  short  time,  having  paid  $5,000  cash  on 
the  account  of  but  little  over  $7,000,  he  suggested*  if  desired,  he  would  give 
a  mortgage  on  the  vessel,  which  suggestion  was  declined;  but  even  then 
there  was  no  idea  or  expression  of  the  existence  of  a  maritime  lien.  It  is 
insisted  that  his  subsequent  representation  in  his  letter  wherein  he  states 
that  the  libelants  are  fully  protected,  as  the  vessel  would  be  in  New  Or- 
leans every  two  weeks,  and  they  could  take  such  steps  as  they  desired  to  pro- 
tect themselves,  that  that  was  an  admission  or  recognition  of  the  existence 
of  a  lien. 

On  the  other  hand,  it  \s  contended  that  the  suggestion  that  action  might 
be  taken  upon  the  presence  of  the  vessel  In  New  Orleans  was  rather  a  denial 
of  an  idea  of  a  maritime  Hen  which  might  be  enforced  at  any  time  and  place. 
This  latter  contention  appears  to  me  to  be  the  most  natural  and  reasonable, 
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and  simply  suggests  the  libelant's  opportunity  of  enforcing  a  statutory  or  com- 
mon-law attachment.  Maritime  liens  only  bare  risen  through  the  necessities 
of  the  occasion,  and  are  not  favored  unless  such  necessity  is  shown.  While 
an  owner  may»  it  is  conceded,  contract  for  a  lien  upon  his  vessel  for  supplies 
or  repairs,  and  such  contract  may  be  enforced.  It  is  considered  that  in  the 
absence  of  any  direct  evidence  of  such  contract  for  a  lien  there  is  no  pre- 
sumption of  the  existence  of  such,  and  that  the  understanding  to  amount  to 
such  a  contract  must  be  mutual,  and  not  depending  entirely  upon  the  idea  or 
•belief  in  the  mind  of  the  libelant  that  the  supplies  or  repairs  give  a  lien  re- 
gardless of  the  intention  or  design  of  the  owner.  In  this  case  I  fail  to  find 
any  evidence  of  any  such  mutual  understanding  or  agreement  that  there 
should  be  a  lien.  While  it  cannot  be  .contended  that  the  giving  of  notes 
would  render  void  a  valid  Hen  or  constitute  a  new  indebtedness,  yet  the 
acceptance  of  such  may  be  taken  into  consideration  as  an  important  circum- 
stance in  determining  whether  or  not  a  valid  lien  was  existing  at  the  time. 
In  the  case  of  The  James  Guy,  supra,  upon  which  the  libelant  largely  de- 
pends, the  notes  taken  embodied  the  idea  of  an  existing  Hen,  and  therein 
stipulated  that  the  amounts  were  to  be  charged  to  the  vessel.  There  was 
nothing  to  that  decision  which  conflicts,  as  I  understand  it,  with  the  views 
in  this  cas^ 

Failing  to  find  that  there  was  the  existence  of  any  such  contract,  either 
direct  or  implied,  as  would  give  a  lien  upon  the  vessel  precludes  the  necessity 
of  the  consxlderation  of  the  question  of  damages  or  set-off  presented  by  the 
cross-biU  filed  herein,  and  the  libel  will  be  dismissed,  with  costs. 

Harry  H.  Hall  and  F.  M.  Simonton,  for  appellant. 
W.  A.  Carter,  for  appellees. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  BURNS, 
District  Judge. 

PER  CURIAM.  As  the  libelant  contracted  with  the  known  owner, 
then  present,  for  the  repairs  of  the  steamship  Clinton,  and  as  no  ar- 
rangement was  made  nor  understanding  had  that  the  libelant  should 
make  the  repairs  on  the  credit  of  the  ship,  no  maritime  lien  resulted.. 
The  libelant  had  a  domestic  lien  under  the  laws  of  Louisiana,  which 
was  probably  lost  from  failure  to  register  and  otherwise,  and  it  does 
not  seem  to  have  been  urged  either  in  the  court  below  or  in  this  court. 

The  reasons  and  the  authorities  given  by  Judge  Locke  fully  warrant 
the  decree  of  dismissal,  and  the  same  is  affirmed. 


GAGE  et  al.  t.  J.  F.  SMTTH  MEBOANTHiB  GO.  et  aL 

(Circnit  Court  of  Appeals,  Eaghth  Circuit    February  17,  190&) 

No.  2,627. 

X,  USTTBT— DeVICB  TO  COVER  UfllTBY— OOTTOW  COWTBA01V-FlNDINO»— BVIDBNOE. 

Evidence  held  to  sustain  a  finding  that  the  execution  of  a  cotton  con- 
tract for  alleged  advances  was  a  mere  cover  for  the  charging  of  usurious 
interest. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voh  47,  Usury,  S8  328- 
839.1 

2.  Appeal  and  Errob— Review— Questions  of  Fact. 

The  decision  of  a  question  of  fact  by  the  trial  court  which  depended 
on  the  acts  and  intentions  of  the  parties,  and  proper  inferences  to  bs 
drawn  from  the  evidence,  will  not  be  revei^sed  on  appeal  unless  some 
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serious  or  important  mistake  appears  to  bave  been  made  in  the  oonsidera- 
tion  of  the  evidence. 

[Ed.  Note. — For  cases  In  point,  see  Ooit  Dig.  vol.  3»  Appeal  and  Error, 
«S  8955-^069.] 

8.  U-subt—Application  of  Pathbnts. 

Where  cotton  contracts  securing  a  loan  of  money  were  made  in  Mis- 
souri, and  were  mere  covers  for  usury,  all  payments  made  thereon  as 
damages  for  the  nondelivery  of  cotton  thereunder  should  be  applied  as 
payments  on  the  principal  or  legal  interest  on  such  indebtedness,  under 
Rev.  St  Mo.  1899,  §  3709  (Ann.  St.  1906,  p.  2077),  providing  that  on  proof 
that  usurious  interest  has  been  paid,  the  sum  in  excess  of  legal  interest 
shall  be  4eemed  payment  and  credit  on  principal  debt,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  47,  Usury,  H  219- 
234.] 

4.  BJQurrr— Relief—Confobmity  to  Pleading. 

Where  a  bill  to  cancel  certain  securities,  and  for  an  accounting  as  to  the 
payment  of  a  debt,  did  not  complain  of  or  ask  any  relief  concerning  a 
certain  cotton  contract  executed  in  1901,  nor  with  regard  to  any  transact 
tlons  prior  to  March  18,  1902,  when  the  second  contract  was  executed, 
complainants  were  not  entitled  to  any  relief  with  reference  to  such  prior 
transactions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  19,  Equity,  H  1001- 
1003.1 

5.  Stipot-axions—Amount  of  Recovery— Conclusiveness. 

Where  it  was  stipulated  l)etween  counsel  for  all  parties  that  in  case  of 
the  afllrmance  of  a  master's  report  complainant  should  recover  $132.81, 
all  parties  were  concluded  by  the  stipulation  as  to  the  amount  due. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  44,  Stipulations,  §§ 
38^54.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
eastenf  Division  of  the  Western  District  of  Missouri. 

On  April  28,  1905,  appellees  brought  a  suit  in  equity  against  appellants  in 
the  circuit  court  of  Pemiscot  county.  Mo.,  for  the  purpose  of  obtaining  an  ac- 
counting between  the  J.  F.  Smyth  Mercantile  Company  and  appellants,  in  re- 
gard to  a  certain  loan  made  by  appellants  to  said  company  on  March  18, 
1902.  The  prayer  of  the  petition  also  asked  that  a  certain  deed  of  trust 
executed  by  J.  F.  Smyth  and  Katie  Smyth  and  two  promissory  notes  executed 
by  J.  F.  Smyth  and  Katie  Smyth  and  the  J.  F.  Smyth  Mercantile  Company 
given  to  secure  said  loan  be  canceled  and  for  naught  held,  and  that  certain 
insurance  policies  assigned  to  secure  said  loan  be  delivered  by  appellants  to 
appellees,  and  that  a  money  Judgment  should  be  rendered  in  favor  of  appel- 
lees for  any  balance  found  due  said  mercantile  company  on  said  accounting. 
In  due  time,  appellants  properly  removed  said  suit  into  the  United  States 
Circuit  Court  for  the  Southeastern  Division  Judicial  District  of  Missouri. 
In  the  last-named  court  the  appellants  answered  the  bill  of  appellees,  and  al- 
so filed  a  cross-blU,  asking  for  the  foreclosure  of  the  trust  deed  heretofore 
mentioned.  Such  proceedings  were  thereafter  had  in  said  suit  that  on  the 
2d  day  of  March,  1907,  on  a  hearing  had  upon  pleadings  and  proofs,  the  trial 
court  rendered  a  final  decree,  wherein  the  appellees  were  granted  all  the  relief 
asked  for  in  their  bill,  so  far  as  the  deed  of  trust,  promissory  notes,  and  in- 
surance policies  were  concerned,  and  also  a  money  judgment  of  $132.81.  From 
this  decree  aw>ellants  appealed  to  this  court  The  record  certified  to  this 
court  pursuant  to  said  appeal,  shows. the  following  material  facts: 

On  and  prior  to  March  18,  1902,  appellants  were  engaged  in  the  cotton  com- 
mission business  at  Memphis,  Tenn.,  and  the  J.  F.  Smyth  Mercantile  Company 
was  a  corporation  organized  under  the  laws  of  Missouri  and  was  doing  a 
general  merchandise  business  at  Caruthersville,  In  said  state.  J.  F.  Smyth 
was  the  general  manager  of  said  business.  On  March  18,  1902,  the  J.  F. 
Smyth  Mercantile  Company,  was  indebted  to  appellants  in  the  sum  of  $2,500, 
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growing  out  of  a  loan  made  by  appellants  to  it  on  February  28,  1901.  Tbe> 
mercantile  company  could  not  pay  tbls  indebtedness,  and  was  being  pressed 
by  numerous  other  creditors  for  payment  of  their  demands,  all  of  which 
was  ^own  to  appellants.  In  this  condition  of  affairs,  in  consideration  of 
the  execution  and  delivery  of  a  deed  of  trust  by  J.  F.  Smyth  and  Katie  Smyth 
on  certain  lands  in  Missouri  to  appellants  dated  March  18,  1902,  and  referred 
to  in  the  bill  herein;  in  consideration  of  the  execution  and  delivery  of  two- 
promissory  notes  dated  March  18,  1902,  by  J.  F.  Smyth,  Katie  Smyth,  and  J. 
F.  Smyth  Mercantile  Company  for  the  sum  of  ^,000  each,  due  November  15,. 
1902,  and  February  1,  1903,  nespectively,  with  interest  at  8  per  cent,  per  an- 
num; in  consideration  of  the  assignment  of  an  insurance  policy  on  the  life 
of  said  J.  F.  Smyth  for  $2,000,  and  a  fire  insurance  policy  for  $3,000  on  the 
property  belonging  to  the  J.  F.  Smyth  Mercantile  Company;  and,  further,  in 
consideration  of  the  execution  and  delivery  of  a  contract  in  words  and  figures 
as  follows: 

"Agreement 
"W.  A.  Gage.  W.  A.  Gage. 

"Caruthersvllle,  Mo.,  Mch.  18,  1902. 

•*Whereas,  we  are  Indebted  to  W.  A.  Gage  &^  Co.,  of  Memphis,  Tenn.,  in 
the  sum  of  six  thousand  dollars,  as  evidenced  by  2  promissory  notes  of  this 
date  for  $3,000  each  due  Nov.  15  and  Feby.  1,  next  respectively.  And  whereas, 
said  advance  was  obtained  on  the  faith  of  the  representations  made  by  us 
that  we  could  deliver,  or  cause  to  be  delivered,  to  the  said  W.  A.  Gage  &  Co., 
by  the  first  day  of  January,  1903,  600  bales  of  cotton  for  storage  and  sale  on 
commissions,  which  said  representation  we  hereby  expressly  warrant  to  be 
true.  Now,  in  consideration  of  the  premises,  and  the  agreements  made  by 
said  W.  A.  Gage  &  Co.,  as  hereinafter  stated,  we  do  hereby  agree  to  deliver,  or 
cause  to  be  delivered  to  the  said  W.  A.  Gage  &  Co.,  at  their  warehouse  in  the 
city*  of  Memphis  on  or  before  the  first  day  of  January,  next.  600  bales  of  cot- 
ton, to  be  sold  by  them  as  such  commission  merchants,  and  from  the  pro- 
ceeds of  the  first  cotton  shipped,  or  from  the  first  payments  made,  said  W.  A. 
Gage  &  Co.,  shall,  first,  pay  all  charges  on  said  cotton  as  storage  and  commis- 
sion for  selling;  shall,  secondly,  pay  any  additional  sum  that  may  be  ad- 
vanced us  by  the  said  W.  A.  Gage  &  Co.,  which  may  not  be  secured  by  note ; 
shall,  thirdly,  pay  any  storage  and  commission  on  cotton  which  we  fall  to^ 
ship  as  above  agreed,  at  the  rate  of  one  dollar  and  twenty-five  cents  a  bale: 
and  shall,  fourthly,  apply  the  proceeds  of  the  remainder  of  the  proceeds  of 
said  cotton,  or  other  payments,  to  the  promissory  notes  above  mentioned,  or 
to  any  other  debits  with  which  we  may  stand  charged.  W.  A.  Gage  &  Co.. 
having  the  right,  at  their  option,  to  apply  or  change  application  of  payments 
or  make  re-applicatlon  of  payments. 

"And  the  said  W.  A.  Gage  &  Co.,  agree,  by  their  acceptance  of  this  writing, 
to  provide  storage  for  said  cotton  until  the  same  is  sold,  and  to  sell  the  same 
for  the  usual  commission  charged.  And  in  consideration  thereof,  In  order  to 
compensate  W.  A.  Gage  &  Co.  for  their  trouble  and  expense  in  providing  safe* 
storage  and  necessary  and  proper  means  and  facilities  for  selling  said  cot- 
ton, we  agree  in  default  of  the  delivery  of  said  cotton,  or  any  part  thereof, 
to  pay  said  W.  A.  Gage  &  Co.  on  January  Ist  next  one  dollar  and  twenty -five 
cents  per  bale  as  liquidated  damages  on  the  number  of  bales  so  in  default. 
Should  W.  A.  Gage  &  Co.  advance  us  a  greater  sum  than  six  thousand  dollars, 
which  additional  advance  shall  be  optional  with  W.  A.  Gage  &  Co.,  and  shall 
be  due  and  payable  as  soon  as  created  we  hereby  agree  and  bind  ourselves  to 
ship  them  one  bale  of  cotton  for  each  ten  dollars  charged  to  us  by  September 
1,  1902,  over  and  above  the  amount  originally  intended  to  be  advanced. 
Should  we  owe  the  said  W.  A.  Gage  &  Co.  anything  because  of  our  failure  to- 
c-omply  with  this  agreement,  then  said  indebtedness  for  deficit  commission 
Is  to  be  regarded  as  a  part  of  the  Indebtedness  herein  acknowledged,  and 
shall  be  collectible  hereunder.  It  is  hereby  further  agreed  that  we  are  to  pay 
interest  on  notes  and  on  open  account  at  the  rate  of  eight  per  cent,  per  annum. 
To  secure  the  payment  of  any  balance  which  may  be  due,  as  shown  by  the 
books  of  W.  A.  Gage  &  Co.,  we  waive  exemptions  as  to  personal  property,  and: 
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agree  to  pay  a  reasonable  attorney's  fee,  should  a  lawyer  be  employed  to  col- 
lect the  same. 
*'OiTen  under  our  bands,  this  18th  day  of  March,  1902. 

"J.  F.  Smyth, 
"J.  P.  Smyth  Merc.  Oo. 
••By  J.  F.  Smyth.  Prea** 

Appellants  advanced  for  the  use  and  benefit  of  the  creditors  of  the  J.  F. 
Smyth  Mercantile  Company  $3,500,  which  added  to  $2,500,  which  the  J.  F. 
Smyth  Mercantile  Company  was  owing  on  old  account,  made  up  the  amount  of 
$6,000,  for  which  the  two  promissory  notes  were  given,  and  to  secure  payment 
of  which  the  deed  of  trust  was  executed  and  delivered,  and  the  insurance 
policies  were  assigned.  Not  $1  of  the  new  money  so  advanced  was  given  to  J. 
F.  Smyth  or  the  J.  F.  Smyth  Mercantile  Company,  except  as  paid  out  to  the 
creditors  of  the  J.  F.  Smyth  Mercantile  Company  through  the  representative  of 
the  appellants  and  the  representative  of  the  creditors  of  said  company.  The  J. 
F.  Smyth  Mercantile  Company  shipped  under  said  cotton  contract  of  March  18, 
1902,  one  bale,  and  appellants  charged  to  the  general  account  of  said  company 
$748.75,  being  the  amount  of  shortage  on  599  bales  at  $1.25  per  bale.  No 
money  was  advanced  by  appellants  under  this  cotton  contract  other  than  the 
$3,500.  On  March  26,  1903,  the  mercantile  company  or  J.  F.  Smyth  having 
paid  but  little  on  said  notes,  without  the  advancement  of  any  new  money  by 
appellants,  executed  and  delivered  to  appellants  a  new  cotton  contract  similar 
in  substance  and  form  to  the  one  hereinbefore  set  out,  except  it  called  for 
500  bales  to  be  delivered  on  or  before  January  1,  1904,  and  contained  the  fol- 
lowing recital: 

"Whereas,  we  are  indebted  to  W.  A.  Gage  &  Co.,  of  Memphis,  Tenn.,  in  the 
sum  of  six  thousand  dollars,  as  evidenced  by  promissory  notes  of  date  Mch. 
18,  1902,  $3,000  due  Nov.  15,  *02,  $3,000  due  Feb.  1,  *03,  which  indebtedness 
W.  A.  Gage  &  Co.  have  agreed  to  extend  until  the  coming  fall  at  our  request 
And  whereas,  said  extension  was  obtained  on  the  faith  of  the  representations 
made  by  us  that  we  could  deliver  or  cause  to  be  delivered,  to  the  said  W.  A. 
Gage  &  Co.,  by  the  first  day  of  January,  1904,  500  bales  of  cotton  for  storage 
and  sale  on  commissions,  which  said  representation  we  hereby  expressly  war- 
rant to  be  true." 

Under  this  second  contract  there  was  shipped  by  the  Smyth  Mercantile 
Company  about  seven  or  eight  bales,  and  the  number  of  bales  short  at  $1.25 
per  bale  was  charged  to  the  general  account  of  said  J.  F.  Smyth  Mercantile 
Company.  On  March  18,  1904,  the  notes  hereinbefore  mentioned  not  having 
been  paid,  the  mercantile  company  and  J.  F.  Smyth,  without  advancement  of 
any  new  money  by  appellants,  executed  and  delivered  to  appellants  a  new  cot- 
ton contract  similar  in  form  and  substance  to  the  contract  of  March  18,  1902, 
<}xcept  it  called  for  500  bales  to  be  delivered  on  or  before  January  1^  1905, 
and  contained  the  following  recital: 

"Whereas,  we  are  indebted  to  W.  A.  Gage  &  Co.,  of  Memphis,  Tenn.,  in  the 
sum  of  six  thousand  dollars,  as  evidenced  by  promissory  notes  of  this  date 
Mch.  18,  1902,  $3,000.00  due  November  15,  '02,  Mch.  18,  1902,  $3,000.00  due  Feb. 
1,  '03,  which  Indebtedness  W.  A.  Gage  &  Co.  have  agreed  to  extend  until  the 
fall  of  1904  at  our  request.  And  whereas,  said  extension  was  obtained  on  the 
faith  of  the  representations  made  by  us  that  we  could  deliver  or  cause  to  be 
delivered,  to  the  said  W.  A.  Gage  &  Co.,  by  the  first  day  of  January,  1905, 
five  hundred  bales  of  cotton  for  storage  and  sale  on  commissions,  which  said 
representation  we  hereby  expressly  warrant  to  be  true." 

Under  the  third  cotton  contract  there  were  shipped  23  bales,  and  the 
shortage  at  $1.25  per  bale  was  charged  to  the  general  account  of  J.  F.  SmytU. 
Mercantile  Company.  At  the  time  these  three  cotton  contracts  were  made 
the  J.  F.  Smyth  Mercantile  Company  or  J.  F.  Smyth  were  not  in  the  cotton 
Imsiness  to  the  knowledge  of  appellants.  The  cotton  contracts  were  executed 
under  such  conditions  and  circumstances  as  to  fully  warrant  a  finding  by  the 
trial  court  that  the  J.  F.  Smyth  Mercantile  Company  and  J.  F.  Smyth  were 
for  all  practical  purposes  compelled  to  sign  them  to  prevent  a  foreclosure  of 
the  trust  deed,  and  that  neither  party  to  said  contracts  expected  that  any 
cotton  would  be  shipped  thereunder.  The  few  bales  that  were  shipped  wore 
not  shipped  by  the  J.  F.  Smyth  Mercantile  Company  or  J.  F.  Smyth  with  the 
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Intention  of  performing  said  contracts,  but  to  accommodate  some  parties 
who  wished  to  ship  a  few  bales  to  Memphis,  in  order  to  obtain  a  better  price. 
Other  facts  tending  to  support  the  findings  of  the  trial  court  appear  of  record, 
but  enough  has  been  stated  to  illustrate  the  principles  inyolred  in  the  deci- 
sion of  the  case. 

Thomas  M.  Scruggs  (St.  John  WaddcU,  on  the  brief),  for  appellants 
Charles  B.  Faris,  A.  L.  Oliver,  R.  L.  Ward,  and  L.  L.  Collins,  for 
appellees. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  GARLAND, 
District  Judge. 

CARLAND,  District  Judge  (after  stating  the  facts  as  above).  The 
claim  of  the  appellees  is  that  the  cotton  contracts  were  a  scheme  or 
device  to  cover  usurious  interest  on  the  loan  represented  by  the  two 
promissory  notes  of  $3,000  each.  If  this  claim  is  well  founded,  the 
amount  of  money  paid  by  the  mercantile  company  or  J.  F.  f^myth,  as 
damages  on  the  cotton  contracts,  should  be  credited  on  the  notes  rep- 
resenting the  loan  of  $6,000.  The  contracts  involved  in  this.  Ruit  are 
to  be  construed  with  reference  to  the  laws  of  the  state  of  Missouri,  as 
they  are  Missouri  contracts.  Section  3709  of  the  Revised  Statutes  of 
Missouri  1899  (Ann.  St.  1906,  p.  2077)  provides  as  follows : 

"Sec.  3709.  Defendant  may  plead  usury — ^Jndgment,  how  rendered.  Usnty 
may  be  pleaded  as. a  defense  in  civil  actions  in  tbe  courts  of  this  state,  an^ 
upon  proof  that  usurious  interest  has  been  paid,  the  same^  in  excess  of  the 
legal  rate  of  interest,  shall  be  deemed  payment,  shall  be  credited  upon  the 
principal  debt,  and  all  costs  of  the  action  shall  be  taxed  against  the  party 
gall^  of  exacting  usurious  interest,  who  shall  in  no  case  recover  Judgment 
for  more  than  the  amount  found  due  upon  the  principal  debt,  with  legal  in- 
terest, after  deducting  therefrom  all  payments  of  usurious  interest  made  by 
the  debtor,  whether  paid  as  commissions  or  brokerage  or  as  payment  upon 
the  principal  or  as  interest  on  said  Indebtedness.*' 

The  trial  court  found  from  the  evidence  before  it  that  the  cotton 
contracts  were  simply  a  scheme  or  device  to  cover  usurious  interest, 
and  directed  that  all  payments  made  subsequent  to  March  18,  1902, 
by  the  mercantile  company  or  Smyth  to  appellants  should  be  credited 
on  the  loan  of  $6,000. 

After  careful  consideration  of  the  evidence  hereinbefore  stated  and 
the  other  evidence  appearing  in  the  record,  we  are  satisfied  that  the  trial 
court  was  justified  in  reaching  the  conclusion  that  it  did  upon  the 
facts.  The  question  as  to  whether  or  not  the  cotton  contracts  were  a 
scheme  or  device  to  cover  usurious  interest  turned  wholly  upon  the 
decision  of  a  question  of  fact,  and  as  this  decision  depended  upon  the 
acts  and  intentions  of  the  parties  and  the  proper  inferences  to  be  drawn 
from  the  evidence  this  court  on  familiar  principles  will  not  reverse  the 
finding  unless  some  serious  and  important  mistake  appears  to  have  been 
made  in  the  consideration  of  the  evidence.  Coder  v.  Arts,  152  Fed. 
943,  82  C.  C.  A.  91;  McDonald  et  al.  v.  Campbell,  151  Fed.  743,  81 
C.  C.  A.  101 ;  Snider  v.  Dobson,  74  Fed.  757,  21  C.  C.  A.  76 ;  Barton 
V.  Texas  Produce  Co.,  136  Fed.  355,  69  C.  C.  A.  181;  Hussey  v. 
Richardson,  etc..  Dry  Goods  Co.,  148  Fed.  598,  78  C.  C.  A.  370.  The 
same  rule  has  been  announced  and  acted  upon  by  the  Supreme  Court 
of  the  United  States.    Tilghman  v.  Proctor,  125  U.  S.  130,  8  Sup. 
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Ct.  894,  31  L.  Ed.  664;  Kimberly  v.  Anns,  .129  U.  S.  612,  9  Sup.  Ct 
355,  32  L.  Ed.  764;  Evans  v.  Bank,  141  U.  S.  107,  11  Sup.  Ct.  885, 
35  L.  Ed.  654;  Furrer  v.  Ferris,  145  U.  S.  132,  12  Sup.  Ct.  821,  36 
L.  Ed.  649. 

In  the  case  of  Cockle  et  al.  v.  Flack  et  al.,  93  U.  S.  344,  23  L.  Ed. 
949,  it  was  held  that  contracts  by  commission  merchants  similar  to  the 
cotton  contracts  in  this  case  were  not  necessarily  usurious.  That 
commission  merchants  may  loan  their  money  at  lawful  rates  of  in- 
terest to  such  parties  and  on  such  terms  as  would  bring  them  also  the 
business  which  would  grow  out  of  the  investment  of  it ;  that  if  the 
contract  was  made  only  with  the  honest  purpose  of  securing  in  ad- 
dition to  interest,  the  profits  incidental  to  handling  the  products  as 
commission  merchants  it  would  not  be  usurious;  that,  on  the  other 
hand,  such  contracts  might  be  used  as  a  mere  evasive  device  to  cover 
usurious  interest;  and  that  in  jury  trials  it  would  be  the  province  of 
the  jury,. and  in  suits  in  equity  of  the  chancellor,  to  determine  on  a 
full  consideration  of  all  the  facts  whether  it  be  the  one  or  the  other. 
To  the  same  effect  are  the  cases  of  Patillo  v.  Allen- West  Commission 
Co.,  108  Fed.  723,  47  C.  C.  A.  637 ;  Harman  v.  Lehman,  86  Ala.  384, 
5  South.  197,  2  L.  R.  A.  589 ;  McKenzie  v.  Gamett,  78  Ga.  257;  Shat- 
tuck  V.  Clark  (Tex.  Civ.  App.)  34  S.  W.  404;  Uhlfelder  v.  Carter's 
Adm'r,  64  Ala.  532. 

In  the  case  of  Cockle  v.  Flack  and  several  of  the  other  cases  above 
cited  there  was  no  question  but  that  the  parties  to  the  contracts  could 
or  would  perform  them,  and  the  loans  or  advancements  were  to  be  in- 
vested in  the  purchase  of  property  which  was  to  be  sold  and  the  pro- 
ceeds applied  to  the  payments  of  the  existing  debt.  In  the  case  at  bar 
the  delivery  of  cotton  could  not  have  been  contemplated.  No  money 
was  advanced  to  be  invested  in  cotton.  The  whole  reasoning  upon 
which  such  contracts  as  are  described  in  Cockle  v.  Flack,  supra,  are 
sustained  at  all  wholly  failed.  Such  contracts  as  were  made  in  this 
case  were  held  void  for  want  of  consideration  by  Caldwell,  C.  J.,  in 
Norman  v.  Peper  (C.  C.)  24  Fed.  405,  but  it  is  not  material  in  this 
case  whether  they  are  void  as  a  cover  for  usury  or  for  want  of  con- 
sideration; in  either  event  the  payments  made  thereon  as  damages 
must  be  applied  on  the  loan. 

It  appears  in  the  record  that  there  was  an  item  of  $157.50  charged 
the  Smyth  Mercantile  Company  for  shortage  on  a  cotton  contract  of 
1901.  Counsel  for  appellants  urge  in  their  bnef  that  this  amount  can- 
not be  counted  as  usury  or  included  in  the  decree  awarded  the  appel- 
lees, for  the  reason  that  it  is  admitted  that  both  parties  intended  to 
perform  the  contract  of  1901.  This  item  cannot  be  included  in  the 
decree  awarded  the  appellees  for  much  stronger  reasons.  The  bill  of 
appellees  did  not  complain  or  ask  relief  in  regard  to  any  transactions 
prior  to  March  18,  1902.  The  decree  rendered  in  direct  terms  limited 
the  accounting  between  the  parties  to  payments  made  subsequent  to 
said  date,  that  being  the  date  of  the  notes.  In  this  state  of  the  record 
counsel  for  the  respective  parties  made  the  following  stipulation : 

•*In  this  cause  the  reference  to  the  master  to  state  an  account  under  the 
findings  and  opinion  of  the  court  is  by  agreemeat  of  counsel  hereby  waived. 
AjQd  Jt  appearing  from  the  proof  that  upon  such  reference  being  executed  the 
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amount  due  from  defendants  W.  A.  Gage  &  Co.,  to  tbe  complainant  tbe  J. 
F.  Smyth  Mercantile  Company,  would,  under  the  opinion  of  the  court,  amoimt 
to  the  sum  of  $132.81  at  the  date  of  the  decree  to  be  passed  herein.  It  Is 
hereby  agreed  between  counsel  for  all  parties,  respectively,  that  a  decree 
may  be  passed  for  said  sum." 

We  have  no  right  to  suppose  that  the  item  of  $157.50  was  consid- 
ered in  the  making  of  this  stipulation  as  the  amount  stipulated  to  be 
due  the  appellees  was  upon  the  expressed  idea  that  an  accounting  had 
in  accordance  with  the  opinion  and  decree  of  the  court  would  show  a 
balance  of  $132.81  in  favor  of  appellees.  Upon  the  record  as  it  now 
stands  all  parties  are  concluded  by  the  stipulation  as  to  the  amount  due. 

Counsel  for  appellants  urge  in  support  of  the  good  faith  of  the  cot- 
ton contracts  that  the  Smyth  Mercantile  Company  and  J.  F.  Smyth 
warranted  their  representations  as  to  the  delivery  of  the  cotton  to  be 
true.  This  is  so,  and  still  what  could  appellants  think  of  such  a  war- 
ranty in  the  contract  of  1903  when  the  same  warranty  was  in  the  con- 
tract of  1902  for  600  bales,  and  only  one  bale  was  delivered  thereunder  ? 
The  mind  of  man  canqot  conceive  or  his  hand  frame  a  cover  for  fraud 
or  usury  that  a  court  of  equity  will  not  look  through  and  beyond  it 
to  see  what  the  real  transaction  is,  and  if  it  finds  it  to  be  fraudulent 
or  usurious  will  so  declare,  notwithstanding  the  parties  may  as  to  form 
have  conducted  themsj|lves  in  a  manner  beyond  criticism. 

No  error  appearing  in  the  record,  the  decree  appealed  from  is  af- 
firmed. 


UNITED  STATES  v.  BLACK  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  i^ventli  Circuit    January  13,  1908.) 

Nos.  1,375,  1376. 

1.  OBnflNAL  liAW— FeDKBAL  PBISONEBS— PBOOEBDINiS  FOB  RKMOVAIr-EviDENCK 

—Probable  Cause. 

On  an  application  to  remove  persons  to  another  federal  district  where 
they  were  charged  with  violating  Rev.  St.  §  5440  (U.  S.  Comp.  St.  1901. 
p.  3676),  by  conspiring  ta  defraud  the  United  States  of  public  lands  sub- 
ject to  entry  under  Timber  and  Stone  Act  of  June  3,  1878,  c.  151,  $  1, 
20  Stat.  89  (U.  S.  Comp.  St.  1901,  p.  1545),  certified  copies  of  General 
Land  Office  records  showing  that  all  the  entries  of  public  lands  mention- 
ed In  the  Indictment  were  perfected  and  Issued  therefor  prior  to  all  the 
alleged  overt  acts  under  the  alleged  conspiracy,  and  more  than  three 
years  before  the  Indictment  was  filed,  were  admissible  on  the  question  of 
probable  cause  of  the  charge. 

2.  Same— Commissioneb's  Commiticent. 

Since  proceedings  before  a  United  States  Commissioner  on  the  arrest 
of  persons  indicted  In  another  district  were  preliminary  only,  for  the 
apprehension  of  and  to  hold  accused  either  for  recognizance  or  pending 
application  for  removal,  the  commitment  had  completely  served  its  pur- 
pose when  such  application  was  denied,  and  accused  became  entitled  to 
their  discharge,  for  which  an  order  was  needful. 

3.  Oonspibact~-Cbiminal  Conspibacy— Essentiai^s. 

The  offense  of  conspiracy,  under  Rev.  St  §  5440  (U.  8.  Comp.  St  1901, 
p.  3676),  providing  punishment  where  persons  conspire  either  to  commit 
any  federal  offense  or  to  defraud  the  United  States,  etc.,  consists  in  the 
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con^iracy  alone,  and  not  in  both  the  conspiracy  and  the  acts  done  to 
eflPect  its  object. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp. 
3454-1461 ;  vol.  8,  p.  7613.] 

4  Criminal  Law— Conspiracy— Limitations— Commicncement  of  Period. 

Under  an  indictment  charging  a  violation  of  Rev.  St.  §  5440  (U.  & 
Comp.  St.  1901,  p.  3676),  providing  a  penalty  where  persons  conspire  to 
defraud  the  United!  States,  and  one  of  them  does  any  act  to  effect  the  ob- 
ject of  the  conspiracy,  by  conspiring  to  defraud  the  government  of  public 
lands  subject  to  entry  under  Timber  and  Stone  Act  of  June  3,  1878^  c. 
151,  §  1,  20  Stat.  89  (U.  S.  Comp.  St  1901,  p.  1545),  an  averment  of  pay- 
ment, on  certain  dates  within  three  years  of  the  filing  of  the  Indictment, 
to  procure  false  application,  final  proof  and  entry  for  the  lands,  does  not 
charge  overt  acts  within  section  1044  (U.  S.  Comp.  St  1901,  p.  725), 
limiting  certain  federal  prosecutions  to  three  years  from  the  commission 
of  the  offense.  Any  violation  of  section  5440  was  complete  before  cer- 
tificates of  purchaj«€  covering  the  lands  were  issued,  though  such  pay- 
ment was  made  subsequently. 

[Ed.  Note. — Commencement  o^  period  of  limitations  against  continuing 
offenses,  see  note  to  Ware  v.  United  States,  84  C.  C.  A.  519.] 
5.  Same. 

To  constitute  a  violation  of  Rev.  St  S  5440  <U.  Sw  Comp.  St.  1901,  p. 
8676),  providing  a  penalty  where  persons  conspire  to  defraud  the  United 
States  and  one  of  them  does  any  act  to  effect  the  object  of  the  conspiracy, 
by  conspiring  to  defraud  the  government  of  public  lands  subject  to  entry 
under  Timber  and  Stone  Act  of  June  3,  1878.  c.  ib,  f  1.  20  Stat  89  (U.  S. 
Comp.  St  1901,  p.  1545),  it  is  not  essential  that  a  patent  for  the  lands  be 
Issued  and  delivered;  a  violation  of  the  section  not  depending  upon  the 
success  of  the  conspiracy,  and  becoming  complete  when  the  final  step  was 
taken  by  the  conspirators  in  inducing  fraudulent  entries  and  the  issuance 
of  certificates  of  purchases. 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Wisconsin.  ^ 

The  United  States  appeals  (separately)  from  two  final  orders  of  the  Dis- 
trict Court,  entered  July  27,  1906,  in  favor  of  the  appellees,  upon  proceedings 
on  behalf  of  the  government  to  obtain  an  order  for  their  removal  to  the  Dis- 
trict of  Oregon,  for  trial  under  an  indictment  there  found  against  the  appel- 
lees. These  orders  are  (1)  discharge  of  the  appellees  upon  returns  to  writs 
of  habeas  corpus  and  certiorari,  and  (2)  denial  of  an  application  made  before 
the  District  Judge  for  their  removal  (under  section  1014,  Rev.  St  [U.  S. 
Comp.  St  1901,  p.  716])  to  the  District  of  Oregon,  both  applications  being 
submitted  and  heard  together — reported  as  £)z  parte  Black  (D.  C.)  147  Fed. 
832 — and  presented  in  this  appeal  on  a  single  record. 

The  indictment  referred  to  purports  to  charge  the  appellees  with  violation 
of  section  5440,  Rev.  St  (3  U.  S.  Comp.  St  1901,  p.  3676),  in  conspiring  to  de- 
fraud the  United  States  of  the  possession,  use,  and  title  to  public  lands,  there- 
in specified,  described  as  subject  to  entry  under  congressional  enactment 
known  as  the  "Timber  and  Stone  Act"  of  June  3,  1878,  c.  151,  §  1,  20  Stat 
89  (2  U.  S.  Comp.  St.  1901,  p.  1545).  It  embraces  four  counts,  averring,  in 
substance,  that  the  appellees  conspired  with  parties  named  and  others  who 
are  miknown,  from  September  1,  1902,  up  to  June  20,  1903,  for  the  fraudulent 
purposes  stated,  to  l;e  accomplished  by  paying  money  to  sundry  persons  and 
thereby  inducing  them  "to  make  ff^lse,  fraudulent,  fictitious,  feigned,  untrue, 
and  Ulcgal  entries"  of  and  upon  the  lands  described;  and  each  count  avers  a 
payment  made,  in  manner  stated,  to  a  person  named,  to  accomplish  the  ob- 
ject of  the  conspiracy.  The  first,  second,  and  fourth  counts,  specify  as  overt 
acts,  payments  made  to  the  person  named,  to  procure  false  application,  final 
proof,  and  entry  for  the  lands  described,  and  that  such  false  entry  was  there- 
upon obtained  for  the  use  and  benefit  of  the  appellees  and  other  conspirators 
— stating  the  date  of  such  payment  to  the  entry  man,  without  specification 
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of  fact  or  date  In  reference  to  the  several  proceedings  for  entry — shch  pay* 
ments  being  stated  as  made  respectively,  (1)  April  4,  1903,  (2)  May  23,  1903, 
and  (4)  April  4,  1908.  The  third  count  differs  from  the  others  in  specifying, 
as  the  overt  act,  that  payment  was  made  on  April  20,  1903,  to  a  United 
States  commissioner  named,  before  whom  applications  and  final  proofs  were 
TO  be  made  and  ceitlfied  to  Induce  him  *'to  fraudulently  certify*'  thereupon  an 
entry , described,  and  that  such  fraudulent  certificate  was  thereby  obtained  to 
effect  an  object  of  the  conspiracy. 

The  appellees  were  citizens  of  and  residents  In  the  state  of  Wisconsin,  and 
upon  complaint  made  for  their  commitment  to  answer  this  indictment  in  the 
District  of  Oregon,  were  brought  before  a  commissioner  for  the  Eastern  Dis- 
trict of  Wisconsin.  Upon  the  hearing,  proof  was  tendered  to  the  commission- 
er on  behalf  of  the  accused,  in  a  certified  copy  of  the  records  of  the  General 
Land  Office,  showing  that  all  the  lands  mentioned  in  the  indictment  were  en- 
tered and  sold,  and  certificates  of  purchase  issued  thereupon,  on  or  prior  to 
March  17, 1903 — all  more  than  three  years  prior  to  the  filing  of  such  indictment 
This  proof  was  excluded  by  the  commissioner,  and  the  appellees  were  com- 
mitted to  the  custody  of  the  marshal  on  their  refusal  to  file  recognizance. 
Upon  writs  of  habeas  corpus  and  -certiorari,  the  proceedings  before  the  com- 
missioner were  brought  for  bearing  in  the  District  Court;  and  therewith 
an  application  was  submitted  to  the  District  Judge,  for  a  warrant  of  removal 
under  section  1014.  The  record  proof  of  the  facts  and  dates  of  completion 
of  entries  and  issuance  of  certificates  of  purchase  for  the  lands  in  question 
(rejected  by  the  commissioner)  was  received  upon  such  hearing,  and  was  un- 
controverted.  In  conformity  with  the  opinion  of  the  District  Judge,  that  such 
proof  was  admissible — whether  upon  one  or  the  other  hearing,  or  both,  does 
not  appear —  and  that  the  prima  facie  evidence  of  probable  cause  arising  from 
the  indictment  was  thereby  disproved,  the  orders  appealed  from  were  enter- 
ed and  the  prisoners  discharged  from  custody. 

William  C.  Bristol,  for  appellant. 

A.  S.  Larson  and  Hugh  L.  Ryan,  for  appellees. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  When 
the  present  appeals  were  taken,  from  the  orders  (1)  denying  the  ap- 
plication for  removal  of  the  appellees  to  the  District  of  Oregon  for 
trial  under  the  indictment  there  found,  and  (2)  discharging  them  from 
custody  under  the  mittimus  of  the  commissioner,  no  decision  of  the 
Supreme  Court,  as  the  ultimate  authority,  appears  to  have  settled,  in 
express  terms,  the  doctrine  Applicable  to  such  removal  proceedings. 
In  the  recent  case,  however,  of  Tinsley  v.  Treat,  206  U.  S.  20,  27  Sup. 
Ct.  430,  51  L.  Ed.  689,  these  propositions  were  directly  involved  and 
established :  That  the  duty  of  the  District  Judge,  on  an  application  for 
removal  under  section  1014,  is  judicial,  not  merely  ministerial,  in  the 
inquiry  which  it  involves  of  probable  cause  for  the  charge  upon  which 
removal  is  sought ;  that  thereupon  the  accused  is  entitled  "to  the  judg- 
ment of  the  District  Judge  as  to  the  existence  of  [such]  probable 
cause"  under  evidence  tendered;  that  the  indictment  there  presented 
"cannot  be  treated  as  conclusive"  of  such  cause,  and  (if  valid  on  its 
face)  is  only  prima  facie  evidence,  which  may  be  overcome  by  proof ; 
and  that  evidence  to  that  end  is  not  only  admissible  upon  the  inquiry, 
but  must  receive  just  consideration,  in  so  far  as  it  tends  to  disprove 
cither  jurisdiction  for  trial  or  amenability  under  the  charge. 

The  appellees  tendered  competent  evidence  from  the  records  of  the 
General  Land  Office  that  all  the  entries  of  public  lands  mentioned  in 
itJO  F.— 28 
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the  indictment  were  perfected  and  certificate  of  purchase  issued  there- 
for, prior  to  all  of  the  alleged  overt  acts  under  the  alleged  conspiracy, 
and  more  than  three  years  prior  to  the  filing  of  the  indictment.  Such 
proof  was  clearly  admissible,  within  the  above-stated  doctrine,  for  the 
purposes  of  this  judicial  inquiry  of  probable  cause,  upon  the  applica- 
tion for  removal;  so  that  error  is  not  well  assigned  for  such  reception. 
With  this  uncontroverted  fact  of  all  the  entries  in  evidence,  the  re- 
moval was  rightly  denied,  if  no  foundation  remains  for  prosecution 
under  the  indictment;  and  the  questions  for  review,  upon  the  merits 
of  the  controversy  as  it  appears  to  have  been  presented  below,  are: 
(1)  Whether  the  facts  averred  in  the  indictment  constitute  an  offense ; 
and  (2)  if  an  offense  appears  therefrom,  whether  the  appellees  are  ab- 
solved from  liability  by  the  above-mentioned  proof  of  entries. 

The  conclusion  by  the  District  Judge  that  no  probable  cause  existed 
for  a  warrant  of  removal  to  answer  the  indictment,  necessarily  involved 
release  of  the  accused  from  the  commitment  pending  such  hearing ;  and 
whether  such  order  of  discharge  was  thus  incidental,  as  of  course,  to 
denial  of  the  warrant,  or  is  referable  to  the  writ  of  habeas  corpus,  is 
not  material  for  the  purposes  of  this  review.  As  the  proceedings  be- 
fore the  commissioner  were  preliminary  only,  for  apprehension  of  and 
holding  the  accused  either  for  recognizance  or  pending  application  for 
removal,  the  commitment  had  completely  served  its  purpose  when  such 
application  was  denied,  and  the  appellees  became  entitled  to  their  dis- 
charge, for  which  an  order  was  needful.  Whatever  proceedings  were 
appropriate  to  that  end,  all  parties  were  before  the  court,  with  the 
commissioner's  return  of  the  record  under  the  writs  of  habeas  corpus 
and  certiorari,  so  that  the  exercise  of  jurisdiction  for  their  release  is 
unquestionable — resting  alone  on  the  finding  in  the  order  of  "no  legal 
cause"  for  their  further  restraint.  The  questions  discussed  in  the  ap- 
pellant's brief,  whether  the  commissioner  erred  in  excluding  the  evi- 
dence offered  before  him,  and  whether  either  writ  authorized  review 
of  his  rulings,  are  not  involved  in  the  present  inquiry ;  nor  are  -the 
numerous  authorities  which  are  there  cited  for  the  general  rule  in 
habeas  corpus  proceedings — that  jurisdictional  defects  only  are  cogniz- 
able for  discharge  from  restraint  under  adjudication  thereof  by  a  com- 
petent court — ^applicable  in  any  sense  to  the  relief  granted  below. 

Both  orders,  therefore,  rest  alike  upon  the  finding  of  no  probable 
cause  for  a  warrant  of  removal,  and  if  no  indictable  offense  appears, 
when  the  facts  averred  in  the  indictment  are  supplemented  by  the  proof 
that  all  entries  of  the  lands  referred  to  were  completed  on  or  before 
March  17,  1903,  the  orders  were  rightly  granted,  irrespective  of  the 
question  discussed  in  the  briefs,  whether  the  indictment  is  sufficient  on 
its  face  to  authorize  removal.  With  the  procurement  of  these  entries 
and  purchases  alleged  in  the  indictment  as  the  sole  object  of  the  con- 
spiracy charged,  we  perceive  no  difficulty  in  the  way  of  determining 
the  merits  of  the  finding  on  which  both  orders  are  predicated. 

The  offense  of  conspiracy,  involved  in  these  charges,  is  created  by 
section  6440  of  the  Revised  Statutes,  and  differs  from  the  like  offense 
at  common  law  in  the  express  provision  for  a  so-called  locus  penitentias 
— that  "one  or  more  of  such  parties  [conspiring]  do  any  act  to  effect 
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the  object  of  the  conspiracy/'  Its  ingredients  are  well  settled,  as  de- 
fined in  United  States  v.  Britton,  108  U.  S.  199,  204,  2  Sup.  Ct.  531, 
534,  27  L.  Ed.  698,  and  subsequent  decisions  (10  Rose's  Notes  U.  S. 
561),  to  consist  "of  the  conspiracy  alone,"  and  not  *'of  both  the  con- 
spiracy and  the  acts  done  to  effect"  its  object.  No  specific  acts  are  set 
out  in  the  indictment  as  done  by  either  alleged  conspirator  to  accom- 
plish the  purpose  of  the  conspiracy,  except  the  several  payments  to 
persons'  named  in  the  counts  respectively,  for  service  and  acts  in  car- 
rying out  the  conspiracy,  alleged  as  having  been  induced  and  procured 
by  such  payments — with  the  date  of  payment  specified,  but  no  mention 
of  the  date  of  service.  The  earliest  date  stated  for  these  payments  is 
April  4,  1903,  while  others  are  specified  in  May  and  June,  respective- 
ly; and  the  indictment  bears  date  April  3,  1906.  Under  section  1044 
Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  725),  which  is  applicable  to  prosecu- 
tions under  section  6440  (United  States  v.  Hirsch,  100  U.  S.  33,  36- 
[25  L.  Ed.  539]),  the  indictment  must  be  found  "within  three  years 
next  after  such  offense  shall  have  been  committed,"  so  that  both  fact 
and  date  of  the  overt  act  upon  which  the  offense  is  charged  are  of  the 
utmost  materiality  upon  the  present  issue.  If  either  of  these  averments 
of  payment  so  made  can  be  accepted,  in  the  light  of  the  proven  facts,, 
as  the  inception  of  liability  under  the  charge  of  conspiracy,  the  date 
stated  is  within  this  period  of  limitation ;  and  if  not  thus  applicable,  the 
further  question  thereupon — raised  in  the  opinion  below  and  on  this 
appeal,  as  to  the  operation  of  such  limitation — is  not  involved  in  the 
consideration,  namely,  whether  such  period  runs  from  the  first  dis- 
closure of  an  overt  act,  or  remains  open  for  succeeding  acts  in  continue 
ation  of  the  conspiracy,  to  run  from  the  final  act. 

Whatever  may  appear  from  the  indictment  as  the  relation  of  these 
payments  and  of  the  payees  to  the  alleged  conspiracy,  the  proof  of  the 
fact  and  date  of  completion  of  entries  and  issuance  of  certificates  of 
purchase  establishes  beyond  controversy  that  each  payment  was  made 
not  as  an  "act  to  effect  the  object  of  the  conspiracy,"  nor  to  procure 
services  to  that  end,  but  in  settlement  or  payment  for  a  pre-existing 
service  or  obligation ;  that  such  service  was  necessarily  completed  and 
the  obligation  incurred  prior  to  the  date  of  the  last  certificate  of  pur- 
chase, March  17,  1903;  so  that  neither  fact  nor  date  of  the  payment 
so  made  can  serve  as  an  overt  act  for  charging  conspiracy  under  sec- 
tion 5440,  and  thus  evade  the  above-mentioned  limitation.  Assuming 
that  such  payment  may  be  provable  in  support  of  the  charge,  it  can- 
not be  received  by  way  of  direct  f)roof ,  as  an  act  in  the  execution  of 
the  conspiracy,  but  as  circumstantial  evidence  tending  to  show,  either 
the  fact  of  conspiracy  or  some  6f  the  participants  therein.  The  facts 
that  final  entries  were  made  and  purchases  certified  are  presumptive, 
if  not  decisive,  under  the  terms  of  the  statutory  provisions  therefor, 
known  as  the  "Stone  and  Timber  Act,"  that  all  proceedings  or  service 
required  to  be  pwerformed  to  that  end,  by  either  and  all  of  the  parties 
named  as  conspirators  or  payees,  had  been  entirely  performed,  when 
these  certificates  of  purchase  were  issued,  in  so  far  as  concerns  the 
conspiracy  to  defraud  the  United  States.  If  the  appellees  were  en- 
gaged, as  alleged,  in  a  fraudulent  conspiracy  for  that  object,  and  pro- 
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cured  the  services  and  action  of  the  several  entrymen  and  the  com- 
missioner named  as  payees  respectively,  each  had  then  committed 
and  completed  every  act^  fraudulent  or  otherwise,  to  accomplish  the 
entries  and  complete  purchases  as  designed — ^inclusive,  as  of  course, 
of  the  alleged  engagement  and  service  for  which  these  subsequent  pay- 
ments were  made.  Thereafter  no  occasion  remained  for  further  ac- 
tion on  the  part  either  of  the  conspirators  or  other  persons  engaged 
to  effect  that  object ;  and  no  opportunity  was  open  to  either  conspira- 
tor for  immunity  under  the  locus  penitentiae  provision  of  section  6440. 
Whether  settlements  between  the  conspirators  or  with  agents,  for  prof- 
its or  services  in  the  conspiracy,  were  then  or  subsequently  made,  or 
were  refused,  are  facts  of  no  materiality  for  the  operation  of  either 
statute — section  5440  or  1044. 

We  are  of  opinion,  therefore,  that  any  violation  of  section  5440  was 
committed  and  completed  before  the  certificates  of  purchase  were  is- 
sued, and  that  no  overt  act  is  charged  within  the  period  limited  by 
section  1044,  however  the  averments  of  the  indictment  are  considered. 

The  contention  that  the  object  of  the  conspiracy  was  not  completed 
until  a  patent  was  issued  and  delivered  is  untenable,  as  we  believe,  in 
any  view  of  the  effect  of  the  final  entries  and  certificates  of  purchase 
thereunder,  for  the  twofold  reasons,  that  violation  of  the  statute  (a) 
in  nowise  depends  upon  the  success  of  the  conspiracy,  and  (b)  became 
complete  (as  before  stated)  when  the  final  step  was  taken  on  the  part 
of  the  conspirators.  What  course  has  been  or  may  be  adopted  by  the 
Land  Office  or  other  departments  in  reference  to  these  entries,  or  in 
issuing  of  withholding  the  formal  patents  thereupon,  is  plainly  im- 
material under  this  indictment.  The  general  doctrine  in  reference  to 
public  lands  subject  to  entry,  appears  to  be  settled,  that  a  tract  "ceases 
to  be  subject  to  the  disposal  of  the  United  States,"  when  it  is  entered, 
paid  for.  and  so  certified  by  the  Land  Office,  although  no  patent  has 
been  delivered  (Cornelius  v.  Kessel,  128  U.  S.  456,  460,  9  Sup.  Ct. 
122,  32  L.  Ed.  482,  and  United  States  v.  Schurz,  102  U.  S.  378,  396,  26 
L.  Ed.  167 ;  9  Rose's  Notes  U.  S.  1091) ;  but  the  status  of  entries  made 
as  averred  in  the  indictment  is  neither  involved  nor  proper  for  com- 
ment in  this  opinion. 

The  orders  appealed  from  are  affirmed. 


KIRKMAN   T.   McOLAUGHRY,   Warden. 

(Circuit  Oourt  of  Appeafs,  Eighth  Circuit    March  12,  1908.) 

No.  2,591. 

1.   ABHT    and    NAVT-<:j0URTS-MABTIAIi— CuSTOMABY    MiLITABT    liAW,     RaTHXB 

THAN  Common  Law,  Controls  their  Proceedings. 

In  the  absence  of  a  regulatory  statute,  the  proceedings  of  courts-mar- 
tial are  controlled  by  the  usages  and  customs  of  the  military  service,  oth- 
erwise called  customary  military  law,  and  not  by  the  common-law  rules 
applicable  to  the  proceedings  of  civil  tribunals. 

[I>1.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  4,  Army  and  Navy,  H 
80-03.] 
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X  Saiib— DnrEBENT  Sbntsnces  Against  Same  Often  deb  Reqaeded  as  Octku- 

I«ATIVE  AND  ExfcCITTED  CONSECUTIVELY. 

The  customary  military  law  and  the  army  regulations  unite  in  requir- 
ing that  different  sentences  to  Imprisonment  imposed  by  courts-martial 
upon  the  same  offender  be  regarded  as  cumulative  and  be  executed  con- 
secutively, one  upon  the  expiration  of  another  in  the  order  of  their  im- 
position. 

8.  Same— Abmt  Regulations— Paragraph  981  Construed— "Soldiers." 

In  paragraph  9S1  of  the  Army  RegulatlonSi  which  reads,  "When  soldiers 
awaiUns  rsBult  of  trial  or  undergoing  sentence  commit  offenses  for  which 
fhejr  are  tried,  the  sncond  sentence  will  be  executed  upon  the  expiration 
of  the  flrat,"  the  word  "soldiers"  Is  used  in  its  popular  sense,  and  embraces 
officers  as  well  as  enlisted  men. 

(Kd.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p. 
6543.] 

(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

For  opinion  below,  see  152  Fed.  255. 

George  W.  Kirkman,  pro  se. 

Harry  J.  Bone,  U.  S.  Atty.,  J.  S.  West,  Asst.  U.  S.  Atty.,  and  W.  G. 
Doane,  Acting  Judge  Advocate,  for  appellee. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RIN- 
ER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  Upon  two  separate  trials  be- 
fore different  courts-martial  upon  distinct  military  charges,  the  appel- 
lant, then  a  captian  in  the  regular  army,  was  convicted  and  sentenced 
to  dismissal  from  the  service  and  to  confinement  at  hard  labor  for  stat- 
ed terms  in  a  penitentiary.  The  second  trial  was  for  offenses  commit- 
ted during  an  adjournment  of  the  first.  Neither  sentence  had  been 
promulgated  when  the  other  was  imposed,  and  neither  contained  any 
reference  to  the  other.  Indeed,  the  eighty-fourth  and  eighty-fifth  Ar- 
ticles of  War  make  it  certain  that  neither  court-martial,  when  imposing 
sentence,  knew  of  the  result  of  the  trial  before  the  other.  Both  sen- 
tences were  confirmed  by  the  President  on  the  same  day,  and  were  then 
promulgated  by  the  same  order.  After  undergoing  the  confinement 
prescribed  in  the  longer  of  the  two  terms,  the  appellant,  acting  upon 
the  theory  that  both  began  to  run  on  the  same  day,  sought  to  be  re- 
leased from  further  restraint  through  a  writ  of  habeas  corpus.  Upon 
the  hearing  the  Circuit  Court  ruled  against  that  theory  and  discharged 
the  writ.    An  appeal  bringrs  the  case  here. 

Among  the  army  regulations,  made  and  published  under  the  Presi- 
dent's direction,  are  these : 

"977.  When  the  date  for  the  commencement  of  a  term  of  confinement  im- 
posed by  sentence  of  a  court-martial  is  not  expressly  fixed  by  the  sentence* 
the  term  of  confinement  begins  on  the  date  of  the  order  pfomulp^A ting  it  The 
sentence  is  continuous  until  the  term  expires,  except  when  the  person  asn* 
tenced  is  absent  without  authority. 

**97&  The  order  promulgating  the  proceedings  of  a  court  and  the  actlpn*  of 
the  reviewing  authority  will,  when  practicable,  be  of  the  same  date.  When 
this  is  not  practicable,  the  order  will  give  the  date  of  the  action  of  the  re- 
viewing authority  as  tlie  date  of  the  beginning  of  the  sentence.    This  do^  not 
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apply  to  sentences  of  forfeiture  of  till  pay  and  allowances.    A  soldier  awaiting 
result  of  trial  will  not  be  paid  before  the  result  is  known." 

"981.  When  soldiers  awaiting  result  of  trial  or  undergoing  sentence  commit 
offenses  for  which  they  are  tried,  the  second  sentence  will  be  executed  upon 
the  expiration  of  the  first** 

While  conceding  that,  if  the  second  sentence  had  so  provided,  the 
term  of  confinement  thereunder  would  have  begun  upon  die  expiration 
of  the  other  term,  the  appellant  contends  that,  as  that  sentence  did  not 
so  provide,  both  terms  began  on  the  day  when  the  sentences  were  pro- 
mulgated, and,  therefore,  that  when  he  had  undergone  confinement  for 
the  longer  term  he  had  also  served  the  shorter  one.  To  sustain  this 
contention  he  chiefly  relies  upon  the  common-law  rule,  that  when  two 
or  more  sentences  to  imprisonment  are  imposed  upon  the  same  offend- 
er, whether  for  offenses  charged  in  different  indictments  or  in  different 
counts  of  the  same  indictment,  they  are  to  be  executed  concurrently, 
unless  it  be  otherwise  provided  tlierein.  See  1  Bishop,  New  Crim. 
Proc.  §  1311 ;  25  Am.  &  Eng.  Enc.  (2d  Ed.)  307 ;  Blitz  v.  United 
States,  153  U.  S.  308,  317,  14  Sup.  Ct.  924,  38  L.  Ed.  725 ;  Howard  v. 
United  States,  21  C.  C.  A.  686,  590,  76  Fed.  986,  34  L.  R.  A.  509 ; 
Chadwick  v.  United  States,  72  C.  C.  A.  343,  365,  141  Fed.  225.  But 
we  are  not  here  concerned  with  the  rules  which,  in  the  absence  of  a 
regulatory  statute,  control  the  proceedings  of  civil  tribunals,  but  with 
the  usages  and  customs  of  the  military  service  which,  in  the  like  situa- 
tion, control  the  proceedings  of  courts-martial ;  and  that  this  is  so  is 
shown  by  the  following  extract  from  the  opinion  in  Smith  v.  Whitnev, 
116  U.  S.  167,  178,  6  Sup.  Ct.  670,  576,  29  L.  Ed.  601. 

**0f  questions  not  depending  upon  the  construction  of  the  statutes,  but  upon 
unwritten  military  law  or  usage,  within  the  jurisdiction  of  courts-martial, 
military  or  naval  officers,  from  their  training  and  experience  in  the  service, 
are  more  competent  judges  than  the  courts  of  common  law.  Tills  is  nowhere 
better  stated  than  by  Mr.  Justice  Perry  in  the  Supreme  CJourt  of  Bombay, 
saying:  *And  the  principle  of  the  noninterference  of  the  courts  of  law  with 
the  procedure  of  courts-martial  is  clear  and  obvious.  The'  ground  work  of 
the  jurisdiction,  and  the  extent  of  the  powers  of  courts-martial,  are  to  be 
found  in  the  Mutiny  Act  and  the  Articles  of  War,  and  upon  all  questions 
arising  upon  these  her  Majesty*s  judges  are  competent  to  decide;  but  the 
Mutiny  Act  and  Articles  of  War  do  not  alone  constitute  the  military  code, 
for  they  are,  for  the  most  part,  silent  upon  all  that  relates  to  the  procedure 
of  the  military  tribunals  to  be  erected  under  them.  Now  this  procedure  is 
founded  upon  the  usages  and  customs  of  war,  upon  the  regulations  issued 
by  the  Sovereign,  and  upon  old  practice  in  the  army,  as  to  all  which  points 
common-law  judges  have  no  opportunity,  either  from  their  law  books  or  from 
the  course  of  their  experience,  to  inform  themselves.  It  would  therefore  be 
most  illogical,  to  say  nothing  of  the  impediments  to  military  discipline  which 
would  thereby  be  interposed,  to  apply  to  the  proceedings  of  courts-martial 
those  rules  which  are  applicable  to  another  and  different  course  of  practice.' 
Porrefs  Case,  Perry's  Oriental  Oases,  414,  419.  So  in  Martin  v.  Mott,  12 
Wheat.  19,  35,  6  Ia  Ed.  637,  Mr.  Justice  Story,  d^ivering  the  opinion  of  this 
court,  said  that  the  law  by  which  courts-martial  were  bound  to  execute  their 
duties  and  to  regulate  their  mode  of  proceeding,  in  the  absence  of  positive 
enactments,  was  'the  general  usage  of  the  military  service,  or  what  may  not 
unfitly  be  called  the  customary  military  law.' " 

Other  cases  also  give  support  to  this  view.  Carter  v.  McClaughry. 
183  U.  S.  365,  386,  22  Sup.  Ct.  181,  46  L.  Ed.  236 ;  Kurtz  v.  Moffitt, 
116  U.  S.  487,  500,  504,  6  Sup.  Ct.  148,  29  L.  Ed.  458;    Dynes  v. 
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Hoover,  20  How.  65,  79,  82,  15  L.  Ed.  838;   United  States  v   Clark 
(C.  C.)  31  Fed.  no,  713. 

Doubtless,  in  actual  practice,  many  common-law  rules,  deemed  ap- 
plicable to  the  proceedings  of  courts-martial,  have  become  incorpo- 
rated into  the  customary  military  law,  but  nothing  has  been  brought 
to  our  notice  indicating  that  the  rule  relied  upon  by  the  appellant 
was  deemed  applicable  to  such  proceedings  in  England,  the  home  of 
the  common  law,  or  that  it  is  recognized  as  a  part  of  the  customary 
military  law  of  the  United  States.  On  the  contrary,  we  learn  from 
recognized  sources  of  authority  that,  in  the  military  service,  it  is  a  well- 
established  and  long-continued  practice  to  regard  sentences  of  courts- 
martial,  such  as  are  here  under  consideration,  as  cumulative,  and  to 
execute  them  consecutively,  one  upon  the  expiration  of  another  in 
the  order  pf  their  imposition.  Dig.  Op.  J.  A.  Gen.,  Ed.  1901,  §§ 
1479-1481,  2317 ;  1  Winthrop,  Mil.  Law,  pp.  570,  603 ;  Davis,  Mil. 
Law,  p.  161 ;  Winthrop,  Abridgment  Mil.  Law,  Ed.  1904,  p.  182.  In 
the  last  work,  Col.  Winthrop  says: 

"Where  two  sentences  Imposing:  terms  of  Imprisonment  are,  in  snccessire 
trials,  adjudged  tbe  same  offender,  tbe  second  is  cumulative,  and  may  be,  and 
—legally — is,  fully  executed  upon  the  expiration  of  the  term  of  the  first." 

And  in  the  work  of  Lieut.  Col.  Davis  it  is  said  that  such  "is  the 
general  rule  of  the  service";  and  this  "whether  or  not  the  court,  in 
the  second  sentence,  may  have  in  terms  specified  that  the  second  pun- 
ishment should  be  additional  to  the  first;  such  second  punishment 
being  made  cumulative  by  operation  of  law  irrespective  of  any  direc- 
tion in  the  sentence."  But  it  is  insisted  that  we  cannot  give  effect  to 
this  well-established  and  long-continued  practice,  because  it  is  con- 
trary to  the  terms  of  paragraphs  977  and  978  of  the  Army  Regula- 
tions, supra,  which  make  the  date  of  the  order  promulgating  the  sen- 
tence of  a  court-martial,  or  the  date  of  the  action  of  the  reviewing 
authority,  as  the  case  may  be,  the  date  when  "a  term  of  confinement" 
shall  begin,  if  the  date  be  not  expressly  fixed  by  "the  sentence."  While 
the  contention  is  not  without  some  force,  we  cannot  give  it  our  ap- 
proval. The  paragraphs  cited  do  not  in  terms  relate  to  different  sen- 
tences against  the  same  oiTender,  and  the  fact  that,  in  the  practical 
operation  of  the  military  law,  such  sentences  are  sometimes  imposed 
by  different  courts-martial,  without  either  court  knowing  the  result 
of  the  trial  before  the  othet,  as  is  illustrated  in  the  present  case, 
strongly  suggests  that  these  paragraphs  were  not  intended  to  regulate 
the  dates  from  which  the  confinement  under  a  second  sentence  should 
be  computed.  At  all  events,  such  an  interpretation  of  them  cannot 
be  said  to  be  clearly  erroneous,  and  as  it  is  the  interpretation  actually 
put  upon  them  for  many  years  by  those  who  were  called  upon  to  act 
under  them,  as  also  by  those  who  were  charged  with  the  duty  of  super- 
vising their  enforcement,  it  ought  not  now  to  be  overturned.  United 
States  V.  Moore,  95  U.  S.  760,  763,  24  L.  Ed.  688 ;  United  States  v. 
Hill,  120  U.  S.  169,  182,  7  Sup.  Ct.  510,  30  L.  Ed.  627 ;  In  re  Brodie, 
63  C.  C.  A.  419,  425,  128  Fed.  665.  Moreover,  paragraph  981,  supra, 
proceeds  upon  the  theory  that  this  interpretation  of  the  other  para- 
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graphs  is  the  true  one,  for  it  in'  terms  declares  that  the  second  sentence 
will  be  executed  upon  the  expiration  of  the  first. 

Another  contention  advanced  by  the  appellant  is  that  as  paragraph 
981  is  comparatively  a  recent  one,  and  as  it  designates  the  offenders 
to  whom  it  refers  as  "soldiers,"  a  term  usually  employed  in  the  Army 
Regulations  as  embracing  enlisted  men,  but  not  officers,  it  restricts 
or  confines  the  practice  respecting  the  execution  of  different  sentences 
against  the  same  offender  to  enlisted  men  and  excepts  officers  there- 
from. No  reason  for  such  a  distinction  is  advanced,  and  none  is  per- 
ceived. Indeed,  it  is  obvious  that  it  would  be  both  arbitrary  and  of-  ^ 
fensive  to  the  sense  of  justice.  Besides,  if  there  had  been  a  purpose  ^ 
to  partially  abrogate  the  established  practice,  it  is  not  likely  that  it 
would  have  been  left  to  implication.  It  is  difficult,  therefore,  to  be- 
lieve that  the  word  "soldiers"  is  employed  in  paragraph  981  in  the 
restricted  or  technical  sense  suggested.  In  its  more  popular  significa- 
tion it  embraces  both  enlisted  men  and  officers,  and  it  is  employed  in 
that  sense  in  some  of  the  Army  Regulations,  notably  paragraph  974. 
The  immediate  context  presents  no  obstacle  to  regarding  it  as  so  em- 
ployed in  paragraph  981,  and  as,  when  that  is  done,  3ie  paragraph 
becomes  reasonable  in  itself  and  in  accord  with  the  pre-existing  and 
established  practice,  we  think  the  word  must  be  given  its  popular  rather 
than  its  restricted  meaning. 

We  conclude  that  the  established  practice  of  the  service  and  the 
Army  Regulations  unite  in  requiring  that  sentences  to  imprisonment, 
such  as  were  imposed  upon  the  appellant,  be  regarded  as  cumulative, 
and  be  executed  consecutively,  one  upon  the  expiration  of  another,  in 
the  order  of  their  imposition. 

The  order  of  the  Circuit  Court  is  accordingly  affirmed. 


MISSOURI,  K.  &  T.  RY.  OO.  T.  WILHOIT. 

(Circait  Court  of  Appeals,  Eighth  Circuit    March  23,  1908.) 

No.  2,554. 

1.  CoTjBTS— Appeal  and  Ebbob— Right  to  Review  as  Affected  by  Motion 

FOB  New  Tbial— Coubt  Rules. 

Where  an  appeal  to  the  Court  of  Appeals  In  the  Indian  Territory  was 
perfected,  and  rulings  to  which  exceptions  were  properly  reserved  upon 
the  trial  of  the  ease  were  assigned  as  error,  in  conformity  with  rule  8 
of  the  rules  of  that  court  then  in  force,  which  declared.  Inter  alia,  that 
such  rulings  would  be  considered  "whether  •  •  •  set  out  especially 
in  the  motion  for  a  new  trial  or  not"  Ind.  T.  Ann.  St  1809,  p.  937,  It 
was  error  for  that  court  to  decline  to  consider  them  on  the  ground  that 
they  had  not  been  set  out  with  sufficient  detail  or  precision  in  the  motion 
for  a  new  trial  in  the  trial  court. 

2.  Appeal  and  Error— Adhkrence  to  Theory  Pursued  in  Trial  Coubt. 

When  the  parties,  with  the  assent  of  the  court,  unite  in  trying  a  caae' 
on  the  theory  that  a  particular  matter  is  within  the  issues,  they  will 
not  be  permitted  to  depart  therefrom  when  the  case  is  brought  before 
an  appellate  court  for  review. 

8.  Masteb  and  Sebv ant— Negligence— ^onoocubbenok  of  Pbiob  Acoidekt 
NO  Bab  to  liiABiLrrr. 

In  an  action  to  recover  for  injupies  produced  by  a  band  car  upon  which 
the  plaintiff  was  riding,  which  was  alleged  to  have  been  negligently  per- 
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mltted  by  tbe  defendant  to  remain  out  of  repair  for  a  considerable  time, 
by  reason  of  whicb  it  Jumped  the  track  and  produced  the  Injuries  in 
Queetion,  the  fact  that  It  had  not  Jumped  the  track  before,  and  that  no 
other  accident  had  happened  to  it,  is  not  an  aninrer  to  the  charge  of  neg- 
ligence or  a  bar  to  liability. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, §  216.] 

4.  Negligsncb—Oontbibtttobt  Neolioenoe— Bubdbn  of  Pboof— Instbuotioh. 
In  an  action  for  personal  injuries  where  there  is  a  defensive  plea  of 
contributory  negligence,  an  instruction  that  the  defendant  has  the  burden 
of  proving  the  plea,  and  is  required  to  establish  it  by  a  preponderance  of 
the  evidence,  is  unobjectionable  when  other  portions  of  tbe  charge  make 
it  plain  that  the  truth  of  the  plea  is  to  be  resolved  according  to  the  pre- 
ponderance of  the  whole  evidence,  effect  being  given  to  every  part  of  it, 
regardless  of  who  produced  it. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  87,  Negligence,  S§ 
229-234.] 

6.  Master  and  Sebv ant—Assumption  of  Risk  in  Respect  of  Appliances 

Pbovided  bt  Masteb. 

Primarily,  the  servant  has  a  right  to  assume  that  the  master  will  exer- 
cise reasonable  care  in  providing  him  with  reasonably  safe  appliances 
with  which  to  do  his  work,  and  he  does  not  assume  the  risk  of  injury  in- 
cident to  the  master's  failure  to  discharge  that  duty ;  but  this  rule  is  sub- 
ject to  the  exception  that  where  an  appliance  provided  by  tbe  master  is 
defective  and  its  condition  Is  known  to  the  servant,  or  is  so  patent  as  to 
be  readily  observable  by  him,  he  cannot  then  continue  to  use  it  without 
objection,  without  assuming  the  risk  of  injury  incident  thereto. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  84,  Master  and  Serv- 
ant, §fi  584-602. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  0.  A.  314.] 

8.  SAiiE-^DEFBcnvE  Appliance— Sebvant  Not  Rxqttibed  to  EIxeboisb  Cabe 
TO  DiscovEB  Defects. 

In  determining  whether  a  servant  assumed  the  risk  of  injury  Incident 
to  his  use  of  a  defective  appliance  negligently  furnished  by  the  master,  thi.< 
true  test  is  not  whether  the  servant  exercised  care  to  discover  defects,  but 
whether  they  were  known  to  him,  or  were  so  patent  as  to  be  readily  ob- 
servable by  him. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, H  674-592.] 

7.  Sahk— Instbuotions  must  be  Applicable  to  B}vn)ENCE. 

When,  in  an  action  by  a  servant  to  recover  for  injuries  sustained  by 
using  a  defective  appliance  negligently  provided  by  the  master,  there  is 
evidence  persuasively  tending  to  show  that  the  defects  were  known  to 
the  servant,  or  were  so  patent  as  to  be  readily  observable  by  him,  and 
that,  in  these  circumstances,  he  continued  to  use  the  appliance  without 
objection,  it  is  error  to  charge,  without  qualification,  that  the  servant 
had  a  right  to  assume  that  the  master  had  used  reasonable  care  in  pro- 
viding a  reasonably  safe  appliance,  and  that  the  servant  had  a  right  to 
use  the  appliance  relying  on  its  safety. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  d4»  Master  and  Serv- 
ant, §  1175.] 

(Syllabus  by  the  Court) 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. 

For  opinion  below,  see  6  Ind.  T.  534,  98  S.  W.  341. 
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Clifford  L.  Jackson,  for  plaintiff  in  error. 
W.  H.  Komegay,  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Qrcuit  Judges,  and  RI- 
NER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  to  recover 
for  personal  injuries  sustained  by  the  plaintiff,  a  sectionman  in  the 
defendant's  service,  who  was  thrown  from  a  moving  hand  car  which  he 
and  other  sectionmen  were  using  in  the  line  of  their  employment.  The 
complaint  charged  that  the  defendant  furnished  the  car  for  the  use  of 
these  sectionmen;  that  the  flanges  upon  its  wheels  and  its  axles  and 
boxing  were  badly  worn,  and  one  of  its  wheels  was  out  of  alignment ; 
that  in  consequence  it  was  inclined  to  jump  the  track;  that  these  de- 
fects had  existed  for  a  considerable  time  and  were  known  to  the  de- 
fendant, or  at  least  would  have  been  discovered  by  it  if  it  had  in- 
spected the  car  with  reasonable  care ;  that  on  the  occasion  of  the  ac- 
cident in  question  these  defects  caused  the  car  to  suddenly  jump  the 
track,  and  that  the  plaintiff  was  thereby  violently  thrown  from  the  car 
to  the  ground  and  seriously  injured.  The  answer  denied  that  there 
had  been  any  negligence  on  the  part  of  the  defendant,  and  alleged  that 
the  plaintiff's  injuries  were  due  to  his  own  negligence.  A  trial  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff,  and  the  judgment 
was  thereafter  affirmed  by  the  Court  of  Appeals  in  the  Indian  Terri- 
tory. 6  Ind.  T.  634,  98  S.  W.  341.  A  writ  of  error  then  brought  the 
case  here. 

The  Court  of  Appeals  declined  to  consider  some  of  the  errors  as- 
signed in  that  court,  because  they  had  not  been  set  out  with  sufficient 
detail  or  precision  in  the  motion  for  a  new  trial  in  the  trial  court,  not- 
withstanding the  rules  of  the  Court  of  Appeals  in  force  when  that 
motion  was  presented  and  ruled  upon  in  the  trial  court,  as  also  when 
the  appeal  to  the  Court  of  Appeals  was  perfected,  declared  that  er- 
rors, assigned  as  these  were,  would  be  considered  by  that  court  "wheth- 
er *  *  *  set  out  especially  in  the  motion  for  a  new  trial  or  not." 
Ind.  T.  Ann.  St.  1899,  p.  937,  rule  3.  In  this  the  Court  of  Appeals 
erred,  as  we  had  occasion  to  hold  in  respect  of  a  like  ruling  in  the 
recent  case  of  Missouri,  K.  &  T.  Ry.  Co.  v.  Smith,  81  C.  C.  A.  598, 
152  Fed.  608.  At  the  conclusion  of  the  evidence  the  defendant  pre- 
ferred a  request  for  a  directed  verdict  in  its  favor,  which  was  refused, 
and  error  is  assigned  upon  this  ruling.  We  think  it  was  right,  because 
a  careful  examination  of  the  record  satisfies  us  that  the  evidence  and 
the  inferences  reasonably  to  be  drawn  from  it  were  such  as  to  require 
that  the  case  be  submitted  to  the  jury. 

Error  is  assigned  upon  the  refusal  to  give  the  following  instruction : 

"The  jury  Is  Instructed  in  this  case  that  if  you  find  from  the  evidence  that 
the  hand  car  in  question  was  iisod  by  the  section  crew  on  the  section  of  the 
railway  company  where  the  accident  in  question  occurred  for  some  months 
prior  to  tlie  time  of  the  accident,  and  said  hand  car  did  not  during  that  time 
Jump  the  track,  and  during  said  time  no  other  accident  happened  to  said  hand 
car,  there  can  be  no  negligence  attributed  to  the  defendant  in  this  case  because 
of  the  condition  of  said  hand  car." 
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Wc  think  this  ruling  was  also  right  If,  as  matter  of  fact,  the  hand 
car  had  not  jumped  the  track,  and  no  other  accident  had  happened  to 
it,  in  the  course  of  several  months'  use  prior  to  the  accident  in  ques- 
tion, that  was  a  matter  which  might  be  addressed  to  the  jury  as  an 
argument  upon  the  questions  whether  the  car  had  been  out  of  repair 
for  any  considerable  time,  and,  if  so,  whether  that  was  the  cause  of 
its  jumping  the  track,  and  whether  such  an  accident  could  reasonably 
have  been  apprehended;  but  it  was  not,  as  matter  of  law,  a  complete 
answer  to  the  charge  of  negligence  against  the  defendant  or  a  bar  to 
its  liability.  Fletcher  v.  Baltimore  &  Potomac  R.  R.  Co.,  168  U.  S. 
135,  141,  18  Sup.  Ct.  36,  42  L.  Ed.  411 ;  2  Labatt,  Master  and  Serv- 
ant, pp.  2272-2274.  Referring  to  the  defensive  plea  that  the  plaintiff 
had  contributed  to  his  injuries  by  his  own  negligence,  the  court  charged 
the  jury  that  the  defendant  had  the  burden  of  proving  it,  and  was  re- 
quired to  establish  it  by  a  preponderance  of  the  evidence.  Error  is 
assigned  upon  this,  and  it  is  urged  that  it  was  calculated  to  make  the 
jury  believe  that  in  passing  upon  the  truth  of  the  plea  they  could  look 
only  to  the  evidence  produced  by  the  defendant.  The  contention  is 
neither  tenable  nor  fair,  because  the  court  also  said,  in  that  connection, 
"It  (meaning  the  defendant)  may  establish  this  (meaning  the  de- 
fensive plea)  either  by  the  evidence  it  introduces  or  by  the  plaintiff's 
evidence."  Thus  it  was  made  as  plain  as  it  well  could  be  that  the  issue 
of  fact  presented  by  the  plea  should  be  resolved  according  to  the  pre- 
ponderance of  the  whole  evidence,  effect  being  given  to  every  part  of 
It,  regardless  of  who  produced  it.  That  being  so,  this  part  of  the 
charge  is  sustained  by  the  highest  authority.  Indianapolis,  etc.,  Co. 
v.  Horst,  93  U.  S.  291,  298,  23  L.  Ed.  898;  Northern  Pacific  R.  R. 
Co.  V.  Mares,  123  U.  S.  710,  721,  8  Sup.  Ct.  321,  31  L.  Ed.  296. 

We  come  next  to  several  assignments  predicated  upon  instructions 
refused,  and  others  given,  bearing  upon  the  question,  whether  the 
plaintiff  had  assumed  the  risk  of  injury  incident  to  his  continued  use 
of  the  defective  car.  The  Court  of  Appeals  was  of  opinion  that  this 
defense  was  not  available  to  the  defendant  because  it  was  not  affirma- 
tively pleaded  in  the  answer.  But  the  question  of  pleading  thus  sug- 
gested was  not  raised  upon  the  trial.  (Dn  the  contrary,  as  the  record 
discloses,  each  of  the  parties,  without  objection  from  the  other,  intro- 
duced testimony  addressed  to  the  question  of  the  plaintiff's  assumption 
of  the  risk,  both  presented  requests  for  instructions  bearing  thereon, 
and  the  court  charged  the  jury  upon  that  subject.  We  must,  therefore, 
give  effect  to  the  settled  #ule,  that  when  the  parties,  with  the  assent  of 
the  court,  unite  in  trying  a  case  on  the  theory  that  a  particular  matter 
is  within  the  issues,  they  will  not  be  permitted  to  depart  therefrom 
when  the  case  is  brought  before  an  appellate  court  for  review.  Ep- 
person V.  Postal,  etc.,  Co.,  155  Mo.  346,  50  S.  W.  795,  803.  55  S.  W. 
1050;  Central  Vermont  R.  R.  Co.  v.  Soper,  8  C.  C.  A.  341,  351,  59 
Fed.  879 ;  Lesser  Cotton  Co.  v.  St.  Louis,  etc.,  Co.,  52  C.  C.  A.  95, 
114  Fed.  133;  Baker  v.  Kaiser,  61  C.  C.  A.  303,  126  Fed.  317;  Chicago, 
Milwaukee  &  St.  Paul  Ry.  Co.  v.  Voelker,  65  C.  C.  A.  226,  233,  129 
I%d.  522,  529,  70  L.  R.  A.  264 ;  Cook  v.  Foley,  81  C.  C.  A.  237,  248, 152 
Fed.  41,  52 ;  New  York,  etc.,  Co.  v.  Estill,  147  U.  S.  691,  614,  13  Sup. 
<X  444,  37  L.  Ed.  292 ;  2  Cyc.  670. 
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The  evidence  established  that  the  plaintiflF  was  29  years  old,  that 
he  had  been  in  the  defendant's  service  as  a  sectionman  for  about  17 
months,  and  that  he  had  been  using  the  car  in  question  almost  daily  for 
4  months.  There  was  also  evidence  tending  persuasively  to  show  that 
the  defective  condition  of  the  car  was  known  to  him,  and  was  so  patent 
when  the  car  was  in  use  as  to  be  readily  observable  by  those  who  were 
using  it ;  and  that,  in  these  circumstances,  he  continued  to  use  it  with- 
out objection  up  to  the  time  of  the  accident.  True,  this  evidence  was 
contradicted,  but  a  finding  in  accordance  therewith  would  have  been 
amply  sustained.  The  rule  of  Jaw  to  be  applied  in  such  a  case,  accord- 
ing to  whatever  may  be  the  proper  finding  upon  the  evidence,  is  this : 
Primarily,  the  servant  has  a  right  to  assume  that  the  master  will  exer- 
cise reasonable  care  in  providing  him  with  reasonably  safe  appliances 
with  which  to  do  his  work,  and  he  does  not  assiune  the  risk  of  injury 
incident  to  the  master's  failure  to  discharge  that  duty;  but  this  rule 
is  subject  to  the  exception  that  where  an  appliance  provided  by  the 
master  is  defective  and  its  condition  is  known  to  the  servant,  or  is  so 
patent  as  to  be  readily  observable  by  him,  he  cannot  then  .continue  to 
use  it  without  objection,  without  assuming  the  risk  of  injury  incident 
thereto.  Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  v.  McDade,  191  U. 
S.  64,  68,  24  Sup.  Ct.  24,  48  L.  Ed.  96.  It  is  in  view  of  the  evidence 
and  the  law  as  here  stated  that  the  assignments  last  mentioned  must 
be  considered. 

The  defendant  preferred  two  requests  for  instructions,  each  of 
which  declared,  inter  alia,  that  if,  by  the  exercise  of  reasonable  care, 
the  plaintiff  "could  have  discovered"  the  defective  condition  of  the 
car,  he  should  be  held  to  have  assumed  the  risk.  Both  were  denied, 
and  rightly  so ;  for  the  true  test  in  such  cases  is  not  whether  the  serv- 
ant exercised  care  to  discover  defects,  but  whether  thev  were  known 
to  him,  or  were  so  patent  as  to  be  readily  observable  by  him.  Texas  & 
Pacific  Ry.  Co.  v.  Archibald,  170  U.  S.  665,  671,  18  Sup.  Ct.  777,  42 
L.  Ed.  1188 ;  Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  y.  McDade,  supra. 

At  the  request  of  the  plaintiff,  and  over  the  objection  and  exception 
of  the  defendant,  the  court,  without  any  qualification  thereof,  incor- 
porated the  following  in  its  charge : 

''Plaintiff  had  a  right  to  rest  on  the  assumption  that  the  hand  car  in  ques- 
tion was  free  from  defects  discoverable  by  proper  inspection;"  and  also:  "He 
had  a  right  to  assume  that  the  defendant  had  used  reasonable  care  to  fur- 
nish a  safe  hand  car,  and  to  deal  with  the  hand  car  relying  on  the  fact  that 
it  was  safe." 

This  portion  of  the  charge  was  properly  subject  to  objection,  for  it 
so  stated  and  repeated  the  primary  rule  before  mentioned  as  to  convey 
the  impression  that  it  was  absolute,  and  not  subject  to  any  exception; 
and  this  in  a  case  where  there  was  evidence  tending  persuasively  to 
show  that  it  fell  within  the  exception  to  the  rule,  and  where  the  de- 
fendant in  various  ways  indicated  that  it  was  relying  upon  the  excep- 
tion. In  other  words,  it  left  out  of  view,  and  was  well  calculated  to 
cause  the  jury  to  disregard,  important  evidence  which  it  was  their  duty 
to  consider  in  forming  their  verdict.  Smith  v.  Condry,  1  How.  28,  J5, 
11  L.  Ed.  35;  Rhett  v.  Poe,  2  How.  457,  483,  11  L.  Ed.  338;  Adams 
V.  Roberts,  2  How.  486,  496,  11  L.  Ed.  349 ;  Ranney  v.  Barlow,  113 
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U.  S.  207,  216,  5  Sup.  Ct  104,  28  L.  Ed.  662.  And  the  objection  wa3 
not  merely  that  there  was  a  failure  to  instruct  upon  a  particular  point, 
but  that,  m  view  of  tjie  evidence  to  be  considered,  there  was  a  preju- 
dicial misdirection.  Hickory  v.  United  States,  151  U.  S.  303,  316, 
317,  14  Sup.  Ct.  334,  38  L.  Ed.  170;  Ranney  v.  Barlow,  supra. 

For  the  errors  noticed  herein,  the  judgments  of  both  courts  are  re- 
versed, with  a  direction  to  grant  a  new  trial. 


Id  re  KINGSTON  RBAI/TT  OO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  17,  1908.) 

No.  209. 

1.   BANKBUPTCT-<k>BPOBATION&>-SU8CEPTIBILITT— NaTUKB    OF    BUSINEBS. 

The  susceptibility  of  a  corporation  to  bankruptcy  depends  on  the  busi- 
ness It  actually  transacts,  and  not  on  the  business  It  Is  empowered  by 
charter  to  do. 

[Ed.  Note.— What  persons  are  subject  to  bankruptcy  law,  see  note  to 
Mattoon  Nat  Bank  v.  First  Nat.  Bank,  42  C.  C.  A.  4.] 

fL  SaKK— "MANl7FACTirBIllO"~-C01IBI1inOTrON   01*   HonsES. 

A  corporation  engaged  In  constructing  houses  on  Its  own  land  was  not 
subject  to  adjudication  as  a  bankrupt  under  Bankr.  Act  July  1,  1898, 
c.  541.  S  4b,  30  Stat.  547  (U.  S.  Comp.  St.  1901,  p.  3423),  as  amended  by 
Act  Feb.  5,  1903,  32  Stat  797  (U.  S.  Comp.  St  Snpp.  1907,  p.  1025),  au- 
thorizing an  adjudication  against  a  corporation  engaged  principally  In 
'^manufacturing,"  the  term  ''manufacturing''  being  used  in  its  ordinary 
meaning,  viz.,  the  making  of  articles  of  commerce  ordinarily  the  subject 
of  bargain  and  sale,  which  does  not  include  building  or  construction. 

8.   SAia&—**TBADINQ"— **MEBCANTIIJi  PURSUITS." 

A  corporation  engaged  in  buying  and  selling  Improved  and  unimproved 
real  estate  is  neither  engaged  In  ^'trading,"  nor  "mercantile  pursuits,**  with- 
in Bankr.  Act  July  1,  1896,  c.  541,  S  4b,  30  Stat  547  (U.  S.  Comp.  St  1901, 
p.  3428),  as  amended  by  Act  Feb.  5,  1903,  c.  487,  32  Stat  797  (U.  S.  Comp. 
St  Supp.  1907,  p.  1025),  authorizing  adjudication  in  bankruptcy  against 
a  corporation  so  engaged,  the  term  "trading**  being  used  to  indicate  the 
business  of  buying  merchandise  or  goods  or  chattels  to  sell  again  for  profit, 
end  the  words  "mercantile  pursuits*'  as  having  to  do  with  trade  or  com- 
merce of  or  pertaining  to  merchants  or  the  traffic  carried  on  by  merchants 
in  commercial  transactions,  the  buying  and  selling  of  goods  or  merchan- 
dise or  dealing  in  the  purchase  and  sale  of  commodities  habitually  as  a 
business,  neither  term  being  sufficient  to  include  a  dealer  in  land. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  8»  p. 
7053;  vol.  6,  pp.  4477,  447a] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  New  York. 

For  opinion  below,  see  167  Fed.  299. 

W.  H.  Hamilton  (Norman  C.  Conklin,  of  counsel),  for  appellant. 
Beattys  &  Lamb  (G.  D.  Beattys,  of  counsel),  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge.  The  only  question  presented  upon  this  ap- 
peal is  whether  this  corporation — ^the  Kingston  Realty  Company — 
prior  to  the  institution  of  these  proceedings  was  engaged  principally 
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in  manufacturing,  trading,  and  mercantile  pursuits,  and  so  is  within 
the  following  provision  of  the  bankrupt  law : 

"  •  •  ♦  any  corporation  engaged  principally  In  manufacturing,  trading, 
printing,  publishing,  mining,  or  mercantile  pursuits,  owing  debts  to  the  amount 
of  one  thousand  dollars  or  over  may  be  adjudicated  an  involuntary  bank- 
rupt." Section  4b,  Act  July  1,  1808,  c.  641,  30  Stat.  647  (U.  S.  Comp.  St  1901, 
p.  3423),  as  amended  by  Act  Feb.  6,  1903,  c.  487,  82  Stat  797  (U.  S.  Gomp. 
St  Supp.  1907.  p.  1025). 

The  certificate  of  incorporation  of  this  company  stated: 

"The  purtK>8e8  for  which  it  is  formed  are  the  purchasing,  holding,  tm- 
provlng  by  grading,  paving,  sewering,  and  construction  of  houses  and  other 
buildings,  and  the  selling  and  leasing  of  real  estate." 

It  is  true  that  "the  susceptibility  to  bankruptcy  of  a  corporation 
does  not  depend  upon  its  charter."  Matter  of  Quimby  (D.  C.)  12! 
Fed.  139,  quoted  with  approval  by  this  court  in  Re  Const.  &  Dry  Dock 
Co.,  130  Fed.  447,  64  C.  C.  A.  648.  Whether  it  can  be  adjudged  a 
bankrupt  depends  upon  what  it  actually  does,  not  what  it  is  empower- 
ed to  do. 

The  principal  assets  of  the  Kingston  Realty  Company  are  real  es- 
tate, and  it  carried  on  a  business  amounting  to  $10,000,000  in  three 
years,  the  general  nature  of  which  was  as  follows :  It  acquired  many 
parcels  of  real  estate,  and  improved  them  by  the  erection  of  buildings 
and  otherwise.  When  improved  it  sold  them  and  purchased  other  par- 
cels which  it  likewise  improved.  It  held  some  of  its  property  and 
leased  it.  Sometimes  it  sold  the  vacant  lots  which  it  acquired.  It  pur- 
chased large  amounts  of  materials  for  its  buildings.  It  operated  win- 
dow frame  factories  and  stone  crushing  and  concrete  making  plants, 
most  of  the  products  of  which  it  used  in  its  operations.  Some  of  its 
products,  however,  were  sold  to  outside  parties,  and  it  sometimes 
bought  and  sold  building  materials.  It  operated  a  city  hotel  which  it 
owned,  and  had  at  one  time  operated  a  summer  hotel.  But  it  did  not 
appear  that  these  last  dealings  were  of  magnitude  as  compared  with 
the  real  estate  operations.  The  principal  business  of  the  corporation,* 
therefore,  was  that  stated  in  its  certificate  of  incorporation,  although 
it  engaged  in  some  incidental,  and  possibly  ultra  vires,  transactions. 
Its  president,  who  was  called  in  the  bankruptcy  proceedings  testified: 

"Q.  Wasn't  its  principal  business  set  forth  in  Its  articles  of  incorporation? 
A.  Its  principal  business  is  set  forth,  and  no  doubt  its  principal  business  was 
that;  but  then  It  did  lots  of  other  business  besides." 

The  corporation  was  a  real  estate  company.  Apparently  it  was 
not  engaged  in  manufacturing  or  in  trading  or  mercantile  pursuits; 
One  of  these  two  propositions  must  then  be  established  before  the 
bankrupt  law  can  possibly  apply :  (1)  Building  houses  is  manufactur- 
ing- (^)  Dealing  in  real  estate  is  trading  or  a  mercantile  pursuit. 
And  even  if  one  of  these  propositions  be  established,  the  basis  for  ap- 
portioning the  business  and  determining  what  particular  branch  the 
corporation  was  principally  engaged  in  is  npt  obvious.  But  we  need 
not  consider  that  question  unless  and  until  it  is  reached. 

Is  the  building  of  houses  manufacturing?  It  strains  the  term  to  so 
use  It     Goods,  wares, .  and  merchandise  are  manufactured ;    houses 
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are  constructed.  Houses  are  real  estate.  They  are  not  articles  of  com- 
merce, and  the  term  "manufacturing"  as  used  in  the  statute  does  not 
apply  to  their  construction.  "The  distinction  would  seem  to  run  along 
the  line  of  those  articles  which  are  more  or  less  fixed  in  place,  and  not 
ordinarily  the  subjects  of  bargain  and  sale  as  articles  of  commerce, 
as  contradistinguished  from  those  which  are  movable  and  ordinarily 
regarded  as  subjects  of  sale  and  manual  transfer — articles  of  trade  in 
the  common  course  of  mercantile  business."  Columbia  Iron  Works 
V.  National  Lead  Co.  (Court  of  Appeals,  Sixth  Circuit)  127  Fed.  99, 
102,  62  C.  C.  A.  99,  102,  64  L.  R.  A.  645.  If  this  corporation  had  been 
engaged  in  constructing  houses  upon  other  persons'  land  instead  of 
upon  its  own,  there  might  possibly  be  more  ground  for  claiming  that 
the  statute  applies.  But  it  is  held  that  construction  companies  are 
not  engaged  in  manufacturing.  Thus,  in  Butt  v.  MacNichol  Const. 
Co.,  140  Fed.  840,  842,  72  C.  C.  A.  252,  the  Court  of  Appeals  for  the 
Fourth  Circuit  said: 

*'It  Is  commonly  understood  that  corporations  »igaged  in  erecting  bouses 
and  other  buildings  which  require  the  raw  material  to  be  sawed,  planed, 
fitted,  and  put  together  are  construction,  and  not  manufacturing,  companies." 

And  in  Re  T.  E.  Hill  Company,  148  Fed.  832,  834,  78  C.  C.  A. 
522,  the  Court  of  Appeals  for  the  Eighth  Circuit  said : 

"It  (the  corporation)  was  of  the  class  conunonly  known  as  'construction 
companies,*  and  not  within  the  usual  definition  of  a^  manufacturer — ^namely, 
one  'engaged  in  the  manufacture  for  sale  of  articles  of  commerce.' " 

The  second  inquiry  is  whether  dealing  in  real  estate — the  buying 
and  selling  of  improved  and  unimproved  properties — is  either  trading 
or  a  mercantile  pursuit  within  the  meaning  of  the  statute.  The  words 
"mercantile  pursuits"  have  in  general  a  slightly  broader  significance 
than  the  term  "trading."  Trading  is  a  mercantile  pursuit;  but  all 
mercantile  pursuits  may  not  involve  trading.  But  with  respect  to 
the  present  case  the  terms  have  practically  the  same  meaning.  If  the 
buying  and  selling  of  real  estate  does  not  constitute  trading,  it  does 
not  constitute  a  mercantile  pursuit.  The  distinction  between  these 
terms  and  their  meanings  as  used  in  the  bankrupt  law  is  clearly  stated 
by  Judge  Brown,  in  this  circuit,  in  Re  N.  Y.  &  W.  Water  Co.  (D.  C.) 
98  Fed.  711,  at  page  713  : 

"In  Bouv.  Law  Diet  a  trader  Is  defined  as  'one  who  makes  It  his  business 
to  buy  merdiandise  or  goods  or  chattels,  and  to  sell  the  same  for  the  purpose 
of  making  a  profit'  Black,  Law  Diet,  says:  'One  whose  business  is  to  buy 
and  sell  merchandise  or  any  class  of  goods  deriving  a  profit  from  bis  dealings* ; 
and  the  weight  of  authority  seems  to  be,  tliat  the  proper  description  of  the 
business  of  a  trader  includes  both  buying  and  selling,  either  goods  or  mer- 
chandise, or  other  goods  ordinarily  the  subject  of  traffic.  •  •  •  The  words 
'mercantile  pursuits*  may  have  a  little  broader  signification  than  'trading.' 
•Mercantile*  Is  defined  by  the  CJentury  Dictionary  as  having  to  do  with  trade 
or  commerce;  of  or  pertaining  to  merchants,  or  the  trafiic  carried  on  by 
merchants;  trading;  commercial.  It  signified  for  the  most  part,  the  same 
thing  as  the  word  'trading* ;  and  by  'mercantile  pursuits*  is  meant  the  buying 
and  selling  of  goods  or  merchandise,  or  dealing  in  the  purctiase  and  sale  of 
commodities,  and  that  too  not  occasionally  or  incidentally,  but  habitually  as 
a  business.  •  •  ♦  These  terms  are  restricted  also  to  dealings  In  merchan- 
dise, goods,  or  chattels,  the  ordinary  subjects  of  conuneree." 
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And  in  Re  United  States  Hotel  Co.,  134  Fed.  226,  67  C.  C.  A.  154, 
68  L.  R.  A.  588,  the  Court  of  Appeals  of  the  Sixth  Circuit  gives  prac- 
tically the  same  definitions: 

"In  the  ordinary  meaning  of  the  term,  'a  trader  is  one  who  makes  It  his 
business  to  buy  merchandise  or  goods  or  chattels  and  to  sell  same  for  the  pur- 
pose of  making  a  profit.'  2  Bouv.  Law  Diet  741.  In  Black's  Law  Diet  a 
trader  is  said  to  be  *one  whose  business  is  to  buy  and  seU  merchandise  or 
any  class  of  goods,  deriving  a  profit  from  his^  dealings,*  That  one  engaged 
principally  in  ^trading'  is  one  whose  chief  business  is  to  buy  and  sell  for  profit 
goods  and  chattels  is  well  settled." 

See,  also.  In  re  Pacific  Coast  Warehouse  Co.  (D.  C.)  123  Fed.  749, 

It  will  be  observed  that  the  same  distinction  between  real  and  per- 
sonal property  involved  in  defining  the  term  "manufacturing^'  arises 
in  interpreting  the  terms  "trading"  and  "mercantile  pursuits."  Deal- 
ing in  articles  of  commerce — goods  and  merchandise — ^alone  consti- 
tutes trading  or  a  mercantile  pursuit  as  those  terms  are  used  in  the 
statute.    A  dealer  in  land  is  neither  a  trader  nor  a  merchant 

For  these  reasons,  we  hold  that  this  real  estate  corporation  did  not 
belong  to  the  classes  of  corporations  enumerated  in  tfie  bankrupt  law 
as  subject  to  adjudication  in  bankruptcy. 

The  decision  of  the  District  Court  is  reversed,  with  costs. 


ALTONWOOD  PARK  CO.  OF  NEW  YORK  v.  GWYNNBL 

(Circuit  Court  of  Appeals,  Second  Circuit    March  10,  190a) 

No.  175. 

1.  Bankruptot— Corporations  Subjectt  to  Act— Rbai,  Bstatk  Compawt. 

A  real  estate  company,  the  principal  business  of  which  is  the  holding 
of  undeveloped  real  estate,  Is  not  one  of  the  classes  of  corporations  enu- 
merated in  Bankr.  Act  July  1,  1896^  c.  541,  $  4b,  30  Stat  547  (U>  S.  C6mp. 
St  1901,  p.  3423),  and  is  not  subject  to  adjudication  as  a  bankrupt 

[Ed.  Note. — What  persons  are  subject  to  bankruptcy  law,  see  note  to 
Mattoon  Nat  Bank  v.  First  Nat  Bank,  42  O.  C.  A.  4.] 

2.  Same— PKrmoN  to  Vacate  An juuication— Standing  of  Creditob  to  Ftu. 

The  fact  that  a  creditor  of  a  corporation  which  had  been  adjudicated 
a  bankrupt  in  a  petition  to  vacate  such  adjudication  on  the  ground  that 
the  corporation  was  not  subject  to  the  act,  in  the  erroneous  belief  that 
the  question  raised  was  jurisdictional,  stated  that  he  appeared  specially 
without  Biibmitting  himself  to  the  jurisdiction  of  the  court  is  immaterial, 
and  afiFords  no  ground  for  the  refusal  of  the  court  to  consider  his  jpetition 
on  the  merits. 

3.  Same— Laches. 

A  creditor  who  filed  a  petition  to  vacate  an  adjudication  In  bankruptcy 
six  weeks  after  he  received  notice  of  the  adjudication  was  not  chargeable 
with  laches  which  would  defeat  his  right  to  be  heard  where  no  intervai- 
Ing  rights  were  prejudiced  by  the  delay. 

Petition  to  Review  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

Morris  H.  Beal  (E.  J.  Nathan,  of  counsel),  for  petitioner. 
J.  J.  Adams,  for  respondent. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 


Digitized  by 


Google 


UNITED  8TAT8S  T.  DIECKERHOFF|  BAFFLOEB  *  GO.  449 

NOYES,  Circuit  Judge.  The  Altonwood  Park  Company,  a  cor- 
poration organized  under  the  laws  of  the  state  of  New  York,  was  a<l- 
judicated  a  bankrupt.  The  petitioner,  a  creditor,  filed  an  application 
praying  that  the  adjudication  should  be  vacated  because  the  corpora- 
tion was  not  subject  to  be  adjudicated  a  bankrupt.  The  District  Court 
denied  this  petition,  and  the  matter  comes  here  for  review. 

The  principal  business  of  the  corporation  was  the  holding  of  un- 
developed real  estate.  It  was  a  real  estate  company  and  did  not  come 
within  the  provisions  of  the  bankruptcy  law.  Matter  of  Kingston 
Realty  Co.  (decided  by  this  court  at  the  present  session)  16C  Fed.  445. 
But  while  the  corporation  was  erroneously  adjudicated  a  bankrupt  it 
is  urged  that  the  adjudication  should  not  be  set  aside  because :  (1)  In 
his  application  for  the  vacation  of  the  adjudication  the  petitioner  stated 
that  he  appeared  specially,  and  did  not  submit  himself  to  tfie  juris- 
diction of  the  court.    (2)  The  petitioner  was  guilty  of  laches. 

The  petitioner  evidently  thought  that  he  was  raising  a  jurisdictional 
question  and  endeavored  to  protect  himself  from  acquiescing  in  the 
jurisdiction  of  the  court.  But  the  question  was  not  one  of  jurisdiction 
at  all.  The  District  Court  had  jurisdiction  of  the  parties  and  of  the 
subject-matter.  It  was  for  it  to  determine  whether  the  business  of  the 
corporation  was  such  as  to  bring  it  within  that  class  of  corporations 
subject  to  adjudication  in  bankruptcy.  Its  judgment  was  erroneous, 
but  it  had  power  to  make  it.  Still  we  think  the  limited  appearance — 
made  upon  a  mistaken  conception  of  the  law — ^no  ground  for  failing 
to  grant  the  relief  prayed  for.  The  petitioner  expressly  submitted  the 
substantial  matter — ^the  validity  of  the  adjudication — to  the  determina- 
tion of  the  court.  The  decision  upon  this  question  in  his  favor  would 
end  the  bankruptcy  proceedings.  If  there  are  to  be  no  further  proceed- 
ings, it  is  immaterial  that  he  be  tried  to  keep  out  of  them. 

The  second  question  is  whether  the  petitioner  was  guilty  of  laches. 
While  the  adjudication  was  made  March  28,  1907,  it  does  not  appear 
that  the  petitioner  was  notified  of  the  proceedings  until  about  June 
14,  1907.  The  order  to  show  cause  upon  the  petitioner's  application 
was  entered  August  2,  1907.  It  does  not  appear  that  there  are  any 
intervening  rights,  and  we  think  the  delay  shown  quite  insufficient  to 
constitute  such  laches  as  should  debar  a  creditor  from  showing  that 
the  whole  bankruptcy  proceedings  were  invalid. 

The  order  of  the  District  Court  is  reversed  with  costs. 


UNITED  STATES  T.  DIEX:?KBRHOPF,  RAFFLOER  &  CO. 

(Circuit  Court  of  Appeals,  Second  Cirealt    January  7,  190&) 

No.  108  (4152X 

1.  CusrroHS  DuTxis— Classification— BwTiBETiKs—FuRNiSBDBD  Nebdub  Casks 
—Coverings— **CovEBiNGB  op  Needles." 

Paper  articles,  resembling  pocketbooks  In  outward  appearance,  contain- 
ed pockets  filled  with  needles,  and  they  were  completed  structures  before 
the  needles  were  added.  Heldt  that  they  were  not  dutiable  as  coverings 
of  the  needles,  under  Customs  Administrative  Act  June  10.  1890,  c.  407, 
S  19,  26  Stat  139  (U.  S.  Comp.  St.  1901,  p.  1924),  nor  dutiable  as  entireties 
160  F.— 29 
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composed  of  paper  and  metal  (needles),  but  that  they  and  the  needles  they 
contained    should   be   classified    separately,   as   though   Imported   inde> 

pendently. 

2.  Appbai.  ahd  Ebbob— Assignment  oi*  Ebbobs— Omission. 

On  appeal  from  the  Circuit  Court  it  appeared  that  the  appellee  had 
been  entitled  to  relief  different  from  that  decreed  by  that  court  Held 
that,  as  the  point  had  not  been  raised,  the  judgment  of  the  Circuit  Court 
must  be  affirmed,  though  incorrect 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decision  of  the  Circuit 
Court  reversing  a  decision  of  the  Board  of  General  Appraisers  (G. 
A.  6,220;  T.  D.  26,887),  which  sustained  the  action  of  the  collector 
in  assessing  duty  upon  certain  articles  imported  under  the  tariff  act 
of  1897. 

For  decision  below,  see.  15L  Fed.  957. 

J,  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Curie,  Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for 
importers. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  merchandise  consists  of  books 
or  cases  made  of  paper,  resembling  card  cases  or  pocketbooks  in 
outward  appearance.  When  opened,  they  disclose  a  succession  o£ 
flat  pockets,  with  flaps  and  with  lettering  and  figures  indicating  in 
which  particular  pocket  and  in  which  part  of  each  pocket  needles  of 
different  class  and  size  are  to  be  placed.  In  each  particular  com- 
partment, laid  flat  and  neatly  side  by  side,  are  placed  the  needles  of 
the  class  and  size  which  the  lettering  opposite  that  compartment 
calls  for.  The  collector  ascertained  the  value  of  both  the  case  and 
the  contents,  and  upon  the  total  aggregate  valuation  assessed  duty 
at  the  rate  of  45  per  cent,  ad  valorem,  as  "articles  or  wares  not  spe- 
cially provided  for  in  this  act,  composed  vhoUy  or  in  jpzrt  of  iron, 
steel  *  *  *  or  other  metal"  under  Act  July  24,  1897,  c  11,  §  1. 
Schedule  C,  par.  193,  30  Stat.  167  (U.  S.  Comp.  St.  1901,  p.  1645). 
Needles  are  on  the  free  list:  "Par.  620.  Needles,  hand  sewing,  and 
darning" — and  the  importers'  protest  claimed  that  the  whole  arti- 
cle, case  and  contents  together,  should  be  admitted  free  under  that 
paragraph.  It  was  also  claimed,  in  the  alternative,  that  they  were 
dutiable  under  section  6,  either  as  a  nonenumerated  unmanufac- 
tured article  at  10  per  cent,  or  as  "article  manufactured,  in  whole 
or  in  part,  not  provided  for  in  the  act,"  at  20  per  cent.  Of  the 
claims  raised  before  the  General  Appraisers  that  board  said: 

"The  testimony  Is  practlcaHy  nnanimous  to  the  effect  that  the  articles  have 
been  known  in  commerce  and  have  been  bought  and  sold  for  many  years,  an<} 
that  they  have  always  been  handled  as  entireties  and  called  by  the  name 
'needle  cases'  or  'needle  books.'  The  claim  of  the  importers  seems  to  be 
that,  inasmuch  as  the  cases  or  books  are  the  usual  covering  for  needles  in 
such  <iuantltles,  said  books  or  cases  are  free  of  duty  as  the  usual  coverings 
of  free  goods.  Some  force  Is  added  to  this  contention  by  the  fact,  which  we 
find,  that  the  same  number  and  assortment  of  needles  which  are  contained 
In  the  cheaper  varieties  of  these  paper  cases  or  books  cost  no  more  in  said 
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cases  than  an  equal  number  of  needles  packed  In  the  familiar  black  paper 
packets,  25  to  a  packet,  would  cost  No  question  is  raised  as  to  black  paper 
packets,  which  are  admittedly  free  of  duty  as  the  usual  covering  of  hand 
sewing  needles.'' 

The  board  sustained  the  collector  on  the  grotind  that  "the  component 
material  of  chief  value  is  metal,"  stating  that  they  were  concluded 
.  in  respect  to  the  question  raised  by  the  decisions  of  the  Circuit  Court 
of  the  Third  Circuit  in  Wanamaker  v.  Cooper  (C.  C)  69  Fed.  465, 
and  of  this  court  in  U.  S,  v.  Mathews,  78  Fed.  346,  24  C.  C.  A.  127. 
There  seems  to  be  some  misapprehension  of  the  scope  of  our  decision 
in  the  case  last  cited.  The  only  question  before  us  was  whether  the 
cases  were  usual  coverings  of  the  needles,  and  therefore,  under  section 
19  of  the  customs  administrative  act  (Act  June  10, 1890,  c.  407,  26  Stat. 
139  [U.  S.  Comp.  St.  1901,  p.  1924]),  were  free  of  duty.  We  held 
that: 

"While  the^cases  cover  needles,  and  while  the  articles  are  extensively  Im- 
ported, the  books  ar6  more  than  coverings,  and  are  not  designed  to  be  used 
in  the  ordinary  transportation  of  needles.  They  are  ornamental  articles,  de- 
signed to  he  used  and  sold  as  such,  and  are  properly  described  as  furnished 
needle  cases.  A  description  of  them  as  coverlnga  for  needles  conveys  an  in- 
adequate idea  of  the  merchandise." 

« 

The  propriety  of  considering  case  and  contents  as  a  unitary  article 
composed  in  part  of  metal  was  not  passed  upon  in  that  opinion,  be- 
cause it  was  not  raised.  It  appears  from  inspection  of  the  sample  that 
the  case  was  a  fully  completed  structure  before  the  needles  were  stow- 
ed in  it.  It  was  a  case  or  book  designed  for  and  adapted  to  the  holding 
of  needles.  After  the  user  has  worn  out  or  lost  the  assortment  of 
needles  which  it  originally  held,  he  can  still  use  it  as  a  receptacle  for 
other  needles.  The  case  itself  is  composed  of  paper,  and  the  suggestion 
that,  when  needles  are  stored  in  it,  it  becomes  an  article  composed 
in  part  of  metal,  seems  about  as  reasonable  as  would  be  the  proposi- 
tion that  a  square  pasteboard  box  becomes  an  article  composed  in 
part  of  rubber  when  it  is  filled  with  rubber  bands.  It  would  aeem 
that  these  cases  are  properly  dutiable  under  paragraph  407  as  manu- 
factures of  paper,  not  specially  provided  for  (unless  tliey  are  covered 
by  some  other  clause  in  the  paper  schedule),  while  the  needles  which 
they  hold  are  entitled  to  free  entry;  but  we  cannot  direct  such  a  dis- 
position of  the  case  at  bar,  because  the  importers  did  not  raise  this 
point  irf  their  protest  and  have  not  appealed  from  the  decision  of  the 
Circuit  Court.  It  is  sufficient  now  to  decide  that  the  government  is 
not  entitled  to  a  reversal  on  the  theory  that  case  and  contents  together 
constitute  an  "article  composed  in  part  of  metaL" 

The  decision  of  the  Circuit  Court  is  affirmed. 
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TEXAS  ft  P.  RY.  CO.  T.  BOURMAN. 

(Glrcalt  Court  of  Ai^als,  Fifth  Circuit    March  5,  1907.) 

No.  1,562. 

T^IAXi— TN8TRt7CTrONS->REFT78AL    OF   RjSQtJESTS. 

The  charge  of  the  court  in  an  action  tried  by  atipnlatlon  on  the  eTl- 
dence  taken  on  a  former  trial  held  to  have  folly  and  correctly  submitted 
the  proper  issues  to  the  Jury  and  to  have  justified  the  court  in  refusing 
requests  made  by  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trial,  §§  651-659.] 

'  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Charles  P.  Cocke,  for  plaintiif  in  error. 

A.  E.  Livaudais  and  Albert  Voorhies,  for  defendant  in  error. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  NEW- 
MAN,  District  Judge. 

PER  CURIAM.  This  case  was  twice  tried  in  the  court  below.  On 
the  first  hearing,  April  22,  1904,  at  the  close  of  the  testimony,  a  motion 
was  made  by  the  counsel  for  the  defendant  to  have  the  court  direct 
the  jury  to  find  a  verdict  for  the  defendant.  The  court  thereupon 
heard  argument  from  the  counsel  for  both  parties,  and  upon  considera- 
tion thereof  granted  the  motion  of  the  defendant,  and  a  verdict  and 
judgment  duly  followed.  The  plaintiff  duly  moved  for  a  new  trial 
(April  23,  1904),  on  which  an  order  was  entered  that  the  defendant  do 
show  cause  on  the  30th  of  April,  1904,  why  a  new  trial  should  not  be 
granted,  and  that  the  matter  be  continued  for  hearing  at  the  follow- 
ing term,  at  the  same  time  filing  with  the  record  an  opinion,  which  is, 
in  its  material  parts,  as  follows : 

•This  matter  being  before  me  on  motion  for  a  new  trial,  I  have  carefully 
read  the  evidence,  and  again  considered  the  law  applicable  to  the  case.  It 
appears  from  the  evidence  that  the  plaintiff  and  other  employes  of  the  de- 
fendant, being  under  the  control  of  a  foreman,  boarded  the  'Cannon  Ball' 
train  at  Davis,  in  order  to  return  to  Waggaman;  that  the  conductor  intend- 
ed to  stop  the  train  at  Waggaman  to  put  off  the  men,  but  that  this  intention 
was  not  conveyed  to  plaintiff  or  Ws  fellow  laborers;  that  the  plaintiff  be- 
lieved the  train  would  only  'slow  up*  at  Wnggaman,  and  that  be  was  then  to 
jump  off;  that  on  former  occasions  plaintiff  and  others  had  jumped  off  at 
that  place  under  the  same  circumstances,  and  knew  that  that  particular  train 
never  stopped  there,  but  only  'slowed  up'  to  take  the  mall ;  that,  while  the 
foreman  did  not  specifically  order  the  plaintiff  to  jump  off,  he  did  tell  him 
and  the  other  man,  'Throw  off  your  tools  and  let  us  get  off;'  and  that  under 
the  circumstances  plaintiff,  not  having  been  told  that  the  train  was  going 
to  stop,  may  well  have  understood,  as  he  says  he  did,  that  the  train  would 
only  'slow  up,'  and  that  he  was  to  jump  off.  After  tlie  train  had  slackened, 
he  jumped  off  and  was  injured.  The  motion  to  direct  a  verdict  for  defendant 
was  virtually  based  on  two  propositions:  (1)  That  the  injury  was  caused  by 
the  plaintiff's  own  negligent  act,  or  by  a  risk  incident  to  the  employment  and 
assumed  by  him;  (2)  That  in  any  event  the  Injury  was  due  to,  or  caused  by, 
the  negligence  of  the  plalntiff*s  fellow  servants,  meaning  the  foreman,  the 
conductor,  or  engineer,  or  all  of  them." 
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Here  the  trial  judge  cites  authorities,  and  thereafter  proceeds: 

"The  question,  therefore,  Is  whether  in  ttie  Instant  case  the  plaintiff  Is  de- 
barred by  the  doctrine  of  *feUow  servants,'  and  whether  the  matters  of  con- 
tributory negligence  and  assumption,  of  risk  should  not  have  been  left  to  the 
Jury.  The  court  desires  reargument  on  those  points,  and  the  case  will  be  re- 
Btored  to  the  trial  dodcet  for  such  purpose." 

On  June  23,  1904,  this  minute  appears : 

"This  cause  having  been  heretofore  argued  and  submitted  to  the  court  upon 
the  motion  of  plaintiff  for  a  new  trial,  It  is  now  ordered,  for  the  reasons  as- 
signed in  the  written  opinion  filed  this  day,  that  the  case  be  restored  to  the 
trial  docket  for  reargument'' 

The  record  further  shows  that  on  February  6,  1905,  the  following 
minute  entry  was  made  : 

"This  cause  came  on  to  be  heard  at  a  former  day  upon  the  rule  of  plaintiff 
for  a  new  trial  herein,  and  after  hearing  further  arguments  from  counsel 
for  the  respective  parties  the  court  took  the  same  under  advisement.  On  con- 
sideration thereof  it  la  ordered  that  a  new  trial  be  granted  herein,  and  that 
the  verdict  heretofore  rendered  In  this  cause  be  set  aside.'' 

The  record  shows  that  on  February  23,  1905,  it  was  stipulated  by 
counsel  for  the  respective  parties  that  the  new  trial  granted  should  be 
had  upon  the  testimony  taken  stenographically  on  the  former  trial. 
On  March  13,  1906,  the  cause  beine  the  second  time  on  trial,  the  court 
refused  the  charges  requested  by  the  defendant,  giving  as  the  reasons 
that  the  general  charge  is  sufficient  for  all  the  purposes  of  the  case. 
It  is  unnecessary  to  recite  the  general  charge.  We  have  examined  it 
with  care,  and  we  have  examined  all  the  testimony  with  diligence,  and 
we  concur  in  the  opinion  of  the  trial  judge  that  the  general  charge 
fully  and  correctly  submitted  the  proper  issues  to  the  jury. 

It  follows  that  the  judgment  should  be  affirmed;  and  it  is  so  ordered. 


THB  HBRCUI/Efik 
(Circuit  Court  of  Appeals,  Second  Circuit    March  10,  1908.) 

No.  192. 

TOWAOB— SniKIZfO  OF  Tow  BY  ICE— r/IABUJTT  OF  TUG. 

A  tug  held  liable  for  the  loss  of  a  barge  in  tow  which  sank  from  injury 
by  Ice,  on  the  ground  that,  when  the  tug  dropped  the  barge  to  break  the 
way  through  an  Ice  field  extending  out  from  the  dock  where  she  was  to  be 
berthed,  she  was  left  with  such  way  on  as  to  carry  her  against  the  ice 
field  with  such  force  as  to  break  a  hole  through  her  planking. 

[Ed.  Note. — ¥oit  cases  in  point,  see  Cent  Dig.  vol.  45,  Towage,  §§  11-23.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

On  appeal  from  a  decree  in  favor  of  the  libelant  entered  June  16, 
1907,  awarding  $1,335  against  the  claimant,  as  owner  of  the  tug  Her- 
cules, for  negligently  towing  the  libelant's  boat  Darwin  into  the  ice  at 
Bay  Ridge,  South  Brooklyn. 
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Amos  Van  Etten,  for  appellant*. 
Martin  A.  Ryan,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  testimony  warrants  the  following  con- 
clusions : 

First.  The  Darwin  was  in  a  seaworthy  condition  when  taken  in  tow 
by  the  Hercules  at  the  Hoboken  coal  docks. 

Second.  She  was  not  injured  on  the  journey  to  South  Brooklyn,  a 
distance  of  six  or  seven  miles.  There  was  floating  ice  in  the  North 
River  but  there  is  no  evidence  that  it  struck  the  Darwin.  From  the 
Battery  to  Bay  Ridge  there  was  clear  water. 

Third.  The  contention  that  the  injury  which  caused  the  Darwin  to 
sink  was  received  on  the  journey  down  is  based  wholly  upon  inference 
and  is  inconsistent  with  the  undisputed  fact  that  no  leak  was  discovered 
during  the  two  hours  and  a  half  that  she  was  being  towed. 

Fourth.  At  Sixty-Fifth  street,  which  was  the  destination  of  the  boat, 
there  was  a  field  of  solid  ice  extending  150  yards  from  the  shore 
through  which  it  was  necessary  for  the  tug  to  break  a,  passage  before 
she  could  dock  the  Darwin. 

Fifth.  While  the  tug  was  engaged  in  this  occupation  the  Darwin  was 
left  alone  in  clear  water  from  60  to  300  feet  from  the  edge  of  the  ice 
field.  That  she  actually  struck  the  ice  field  is  conceded  on  all  sides,  and 
very  soon  thereafter — within  two  minutes  the  captain  says — the  leak 
was  discovered  and  the  signal  for  assistance  was  given. 

Sixth.  The  Darwin  was  heavily  loaded,  she  had  a  freeboard  of  only 
18  inches  and  there  was  very  little  wind.  It  would  seem  highly  im- 
probable, if  the  tug  had  brought  the  Darwin  to  a  standstill,  that  she 
could  have  drifted  60  feet,  or  300  feet,  with  sufficient  force  to  break  a 
hole  10  by  12  inches  in  size  through  her  planking. 

Seventh.  The  inference  seems  clear  that  when  the  tug  left  the  Dar- 
win in  an  absolutely  helpless  position,  the  latter  had  on  sufficient  way 
to  carry  her  into  the  ice  with  force  enough  to  cause  the  injury.  The 
District  Judge  so  found  and  there  seems  to  be  no  other  plausible  solu- 
tion of  the  problem. 

If  the  Darwin  had  received  a  wound  10  by  12  inches  on  the  way  down 
to  the  Battery  it  is  apparent  that  it  would  have  manifested  itself  on  the 
journey  to  Bay  Ridge.  The  wound  could  not  have  been  inflicted  after 
leaving  the  Battery  for  the  reason  that  no  ice  was  encountered  there- 
after. We  are  unable  to  say  from  the  testimony  what  was  the  thickness 
of  the  solid  ice  into  which  the  Darwin  sheered,  or  what  was  her  size 
and  construction,  or  what  was  the  exact  location  of  the  wound — ^wheth- 
er on  the  port  side  near  the  bow  or  on  the  port  side  of  the  bow.  Posi- 
tive proof  on  these  questions  would  have  aided  the  court  materially  in 
locating  the  blame  for  the  injury. 

On  the  record  as  presented  we  are  unable  to  say  that  the  finding  of 
the  District  Judge,  who  saw  and  heard  the  witnesses,  is  against  the 
weight  of  evidence. 

The  decree  is  affirmed,  with  interest  and  costs. 
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UNITEJD  STATES  T.  LIQUID  CARBONIC  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.     March  10,  1908.) 

No.  178  (4,245). 

OuBToifs  Duties— CuissiPiCATiON—* •Tubes"— Gas  Otlinders— "Steel  Tubes 
Finished." 

The  provision  In  Tariff  Act  July  24,  J897,  c.  11,  S  1,  Schedule  C,  par. 
152,  30  Stat  163  (U.  S.  Comp.  St.  1901,  p.  1641),  for  "steel  tubes,  finished," 
includes  bottle-shaped  vessels  of  steel,  which  are  used  In  the  transporta- 
tion of  gas  and  are  about  four  feet  long  and  eight  inches  In  diameter, 
with  one  end  permanently  closed  and  the  other  tapered  to  a  neck. 
• 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

There  was  no  opinion  below.  The  Circuit  Court  affirmed  a  decision  by  the 
Board  of  United  States  General  Appraisers  (G.  A.  6,345 ;  T.  D.  27,295),  which 
had  reversed  the  assessment  of  duty  by  the  collector  of  customs  at  the  port  of 
New  York.  The  facts  of  the  case  appear  from  the  following  extract  from  the 
opinion  filed  by  the  Board  of  General  Appraisers: 

"Flcher,  General  Appraiser.  The  merchandise  Involved  in  these  two  pro- 
tests-Is described  on  the  respective  invoices  as  *steel  cylinders.'  Duty  was  as- 
sessed thereon  at  the  rate  of  45  per  cent,  ad  valorem  under  the  provisions  of 
Tariff  Act  July  24,  1897,  c.  11,  S  1,  Schedule  C,  par.  193,  30  Stat.  167  (U.  S. 
Oomp.  St.  1901,  p.  1645) ;  and  the  Importers  now  claim  that  the  articles  are 
'tubes,*  dutiable  properly  at  35  per  cent,  under  paragraph  152  of  said  act  (30 
Stat  163  [U.  S.  Comp.  St  1901,  p.  1641]),  which  reads  as  follows:  *152.  Lap 
welded,  butt  welded,  seamed  or  Jointed  iron  or  steel  boiler  tubes,  pipes,  flues 
or  stays,  not  thinner  than  number  sixteen  wire  gauge,  two  cents  per  pound ; 
welded  cylindrical  furnaces,  made  from  plate  metal,  two  and  one-half  cents 
per  pound;  all  other  Iron  or  steel  tubes,  finished,  not  specially  provided  for 
in  this  act,  thirty-five  per  centum  ad  valorem.*  •  •  •  The  Importers  of 
the  goods  covered  by  protest  179,518,  in  a  letter  dated  November  1,  1905,  which 
is  a  part  of  the  record,  expressly  waived  their  right  to  put  in  -testimony,  and 
submitted  their  protest  for  consideration,  referring  to  T.  B.  22,716,  In  which 
the  Treasury  Department  announced  its  acquiescence  in  the  decision  of  Hie 
Circuit  Court  of  Appeals  in  Downing's  Case,  105  Fed.  1005,  44  a  C.  A.  686, 
affirming  without  opinion  Downing  v.  U.  S.  (C.  O.)  99  Fed.  423,  and  to  G.  A. 
4,898  (T.  D.  22,932),  a  board  decision  following  the  judicial  rulings  above. 
As  the  government  desired  to  introduce  some  testimony,  the  case  was  set  for 
hearing  on  February-  20,  1906,  and  a  number  of  witnesses  were  examined. 
•    •    • 

"The  goods  are  bottle-shaped  vessels  of  steel,  about  four  feet  in  length  and 
eight  inches  in  diameter,  with  a  steel  cap  fitted  over  and  shrunk  on  one 
end,  thus  permanently  closing  it,  and  with  the  other  end  tapered  to  a  neck. 
There  is  a  thread  cut  on  the  outside  of  this  neck  for  the  purpose  of  screwing 
on  a  cap  for  the  protection  of  the  contents  of  the  cylinder,  and  on  the  inside 
of  the  neck  for  the  purpose  of  a  valve  connection.  The  articles  are  used  for 
transporting  carbonic  acid  gas,  with  which  they  are  filled  at  a  very  high  pres- 
sure. As  has  been  said,  no  testimony  was  Introduced  by  the  importers;  but 
the  witnesses  for  the  government,  ten  In  number,  were  evidently  well  qualified, 
and  their  testimony  as  to  the  method  of  manufacturing  the  cylinders  may  be 
accepted  as  accurate  According  to  these  witnesses  there  are  two  methods. 
In  the  first,  a  seamless  tube  of  the  required  length  is  tak^i,  and  one  end  is 
drawn  in  and  welded  to  a  hemispherical  shape ;  and  the  other  end  Is  'necked 
down*  to  a  bottle-neck  shape,  leaving  an  orifice  for  the  Insertion  of  a  valve, 
as  above  referred  to.  In  the  other  process  a  flat  plate  is  sheared  into  a  dr- 
eular  form,  and  then  placed  over  a  circular  die,  which  is  forced  down  upon 
the  plate,  causing  it  to  assume  a  cup  or  bucket-like  form.  The  cup  is  then 
placed  in  the  end  of  a  round  mandril  with  a  spherical  end,  and  mandril 
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and  cup  are  then  forced  through  a  series  of  circular  dies,  elongating  the  cap 
and  reducing  the  thickness  of  the  lateral  walls,  but  preserving  the  original 
thickness  of  the  material  in  the  spherical  end.  The  other  end  is  then  necked 
as  described  In  the  previous  process.  It  would  appear  to  one  approaching  this 
question  de  novo,  and  with  only  common  understanding  to  guide  him,  that 
neither  one  of  these  processes  produces  tubes,  but  rather  that  the  products  of 
the  process  first  described  are  articles  made  from  tubes,  while  those  made  by 
the  second  process  were  stopped  just  short  of  the  stage  of  manufacture  where 
they  would  have  become  tubes.  The  witnesses  were  unanimous  and  emphatic 
in  their  declaration  that  these  gas  holders  are  not  tubes  within  the  under- 
standing of  anybody;  and  that  this  pronouncement  is  in  accord  with  ordi- 
nary usage  of  words  is  signally  corroborated  by  evidence  from  the  Importers 
themselves,  as  exhibited  by  the  bills  of  lading,  entries,  and  invoices,  which  all 
designate  the  goods  as  steel  cylinders,  and  particularly  by  a  copy  of  the  pro- 
testants*  own  catalogue,  that  was  admitted  in  evidence  and  which, throughout 
invariably  refers  to  the  articles  as  drums  or  cylinders,  never  as  tubes. 

"If  the  question  raised  by  this  protest  179,518  were  before  us  for  the  first 
time,  we  have  no  hesitation  in  saying  that  we  should  reach  a  conclusion  ad- 
verse to  the  contention  set  up  by  the  importers.  We  feel,  however,  that  we  are 
concluded  in  the  consideration  of  the  question  by  the  decision  in  the  Downing 
CSase,  supra.  The  goods  are  practically  alike,  and  while,  in  the  present  case^ 
the  government  has  introduced  much  and  satisfactory  testimony  tliat  the 
term  'tubes'  does  not  include  these  gas  cylinders,  it  is  also  true  that  there 
was  testimony  to  the  same  effect  in  the  case  passed  on  by  the  court,  although 
the  five-line  opinion  of  Wheeler,  J.,  reversing  G.  A.  3,362  (T.  D.  17,571),  fails 
to  disclose  the  character  of  the  impression  made  on  the  Judiciai  mind  by  the 
testimony  presented  by  the  record,  which  comprised  over  100  printed  pages. 
Protest  179,518  is  therefore  sustained,  and  the  decision  of  tlie  collector  Uiere- 
on  reversed."    •    •    ♦ 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Curie,  Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for  im- 
porters. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  Board  of  General  Appraisers  has  found  that 
these  importations  are  practically  like  those  which  were  before  this 
court  in  U.  S.  v.  Downing,  105  Fed.  1005,  44  C.  C.  A.  686.  The  tes- 
timony in  both  cases  is  substantially  the  same,  and  we  see  no  reason 
to  modify  our  former  ruling. 

Decision  of  the  Circuit  Court  is  affirmed. 


UNITED  STATES  v.  DAVIE)a 

DAVIES  v.  UNITED  STATES. 

(Olrcnit  Court  of  Appeals,  Fifth  Circuit     March  4,  190S.) 

No.   1,898  (1,885). 

Customs     Duties  —  Classification  —  *  •  Wastb'  •     Baqqing^  —  •  •Covering"  — 
♦•Rags." 

Selected  pieces  of  second-hand  jute  bagging,  Intended  for  patching  the 
covering  of  cotton  bales,  are  not  "bagging  for  cotton,  gunny  cloth,  and 
similar  fabrics,  suitable  for  coyerlng  cotton,*'  under  Tariff  Act  July  24. 
1897,  c.  11,  §  1,  Schedule  J,  par.  344,  30  Stat  381  (U.  S.  Comp.  St  1901. 
p.  1G63)»  nor  "rags/'  under  section  2.  Free  List,  par.  048,  dO  Stat  201 
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(D.  S.  Oomp.  St  1001,  p.  ^687)  but  are  dutiable  ae  •'waste'*  under  section  . 
1,  Schedule  N,  par.  463,  80  Stat  194  (U.  S.  Comp.  St  1901,  p.  1679), 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p- 
5899;   YOl.  8,  pp.  7408,  7777.] 

Cross-Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

There  was  no  opinion  below.  The  Circuit  Court  reversed  a  decision  by  the 
Board  of  United  States  General  Appraisers  (O.  A.  6,431;  T.  D.  27,586),  which 
had  affirmed  the  assessment  of  du^ .  by  tike  collector  of  customs  at  the  port 
of  New  Orleans  on  importations  by  Frank  Davles.  The  material  in  controversy 
was  classified  under  the  provision  In  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  J,  par.  344,  80  Stat  181  (U.  S.  Oomp.  St.  1901,  p.  1663),  for  ."bagging 
for  cotton,  gunny  doth,  and  similar  fabrics,  suitable  for  covering  cotton,"  at 
the  rate  ^'per  square  yaid"  there  provided  for  such  merchandise.  The  im- 
porter contended  for  classification  either  under  paragraph  463,  relating  to 
"waste,  not  specially  provided  for,"  or  under  paragraph  648»  as  "rags."  These 
contentions  having  been  overruled,  the  importer  appealed  to  the  Circuit  Court, 
making  the  same  contentions.  That  tribunal  sustained  the  first  contention — 
that  the  material  was  dutiable  as  waste  under  paragraph  463.  From  this 
decision  both  sides  appealed,  the  Importer  contending  Jfor  free  entry  under 
paragraph  618  (rags),  and  the  government  for  the  correctness  of  the  assess- 
ment made  by  the  collector. 
The  merchandise  is  described  as  followB  in  the  opinion  of  the  board: 
"DE  VRIES,  General  Appraiser.  In  this  case  it  satisfactorily  appears  from 
the  record  and  the  admissions  of  the  importer  himself  that  the  importations 
consist  in  their  entirety  of  selected  pieces  of  bagging,  all  of  high  grade,  of 
measurable  dimensions,  and  every  one  serviceable  for  use  in  patching  cotton 
bales.  A  close  examination  of  each  bale  was  made.  Bach  piece  was  segre- 
gated and  measured,  the  exact  dimensions  of  the  importations  calculated,  and 
each  and  every  piece  was  found  to  be  suitable  for  patching  cotton  bales  as  they 
went  to  the  compressor ;  the  smaller  pieces  being  used  to  cover  over  the  cuts 
in  the  original  bales  made  by  the  sampler's  knife,  and  the  larger  pieces  used 
as  'headers,'  which  are  pieces  of  cotton  used,  after  the  bales  come  from  the 
gin  and  before  they  go  to  the  compress,  for  the  purpose  of  closing  over  the 
heads  of  the  bales.  It  satisfactorily  appears  In  the  record  that  this  mer- 
chandise is  cullings  or  selections  from  waste  cotton  bagging,  which  are  culled 
or  selected  abroad,  and,  after  being  so  culled  and  selected,  baled  and  sent  to 
this  country.  It  likewise  satisfactorily  appears  that  each  and  every  piece  is 
suitable  for  covering  cotton  bales,  and  that  these  selections  constitute  not  more 
than  15  per  cent  of  the  originals  from  which  they  were  selected." 

Considerable  further  evidence  was  introduced  In  the  Circuit  Court — ^It  being 
testified,  in  refutation  of  the^  board's  findings  that  none  of  the  pieces  were 
sufficioitly  large  to  be  used  as  "headers,"  that  not  every  piece  was  suitable 
for  use  in  patching  bales,  but  from  5  to  40  per  cent  of  every  Importation 
was  too  small  for  such  use  and  had  to  be  thrown  away,  that  90  per  cent,  of 
the  pieces  had  ragged  edges  and  many  had  holes  in  them,  and  that  the  ma- 
terial was  both  bought  and  sold  by  the  ton,  while  the  fabric  ordinarily  used 
for  covering  cotton  is  dealt  in  by  the  yard. 

R.  E.  Foster,  Asst  U.  S.  Atty.,  and  William  Wirt  Howe,  U.  S.  Atty. 
Clegg  &  Quintero  (John  Clegg,  of  counsel),  for  the  importer. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  From  a  careful  examination  of  the  evidence  in 
this  case,  including  the  samples  sent  to  this  court  with  the  record,  we 
are  of  the  opinion  that  the  decree  of  the  Circuit  Court  is  right,  and 
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•  that  none  of  the  assignments  of  error,  either  on  the  appeal  or  the  cross- 
appeal,  is  well  taken. 
The  decree  is  affirmed. 


'  FBNN   y.   LOUISELI,. 

(CArcalt  Ck>urt  of  Appeals,  Fifth  Clrcnit     March  10,  190a     On  Rehearing, 

April  8,  190a) 

No.  1,70«. 

1.  BJJSCTMBNT— Common  Soxtbox— Pbiob  Tctlb. 

Where  hoth  parties  deraigned  title  from  a  oommon  source,  the  yalldlty 
of  a  prior  tax  title  was  Immaterial. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent  I>ig.  yol.  17,  Ejectment,  M 

2.  SAM]&~OT7TSTANDmO  TrTLE  11?  ANOTHER. 

Where  defendant  neither  connected  himself  with  an  alleged  outstanding 
.  title  in  a  third  person  nor  traced  it  to  any  person  at  a  time  subsequent 
to  the  conveyance  fo  the  common  source  title,  the  validity  of  snch  out- 
standing title  was  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  17,  Ejectment,  S  108.1 

8.  Samb—Landlobd  and  Tbnant— Title— Adverse  Possession. 

In  a  suit  to  recover  certain  land,  plaintiff  was  not  called  on  to  prove, 
as  against  defendant  ag  tenant,  that  plaintiff  had  adverse  possession 
within  the  prescriptive  statute. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Florida. 

W.  A.  Blount  and  A.  C.  Blount,  Jr.,  for  plaintiflE  in  error. 
Fred  T.  Myers,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

PER  CURIAM.  As  both  parties  deraigned  title  from  a  common 
source,  the  validity  of  a  prior  tax  title  was  immaterial. 

As  the  defendant  below  neither  connected  himself  with  the  alleged 
outstanding  title,  nor  traced  it  to  any  person  at  a  time  subsequent  to 
the  conveyance  to  the  common-source  title,/  the  questions  arising  in  re- 
lation to  outstanding  title  in  another  were  also  immaterial.  See  Rice 
V.  St  Louis,  etc.,  Ry.,  87  Tex.  90,  93,  26  S.  W.  1047,  47  Am,  St. 
Rep.  72,  and  cases  there  cited. 

As  against  the  defendant  as  tenant,  the  plaintiff  was  not  called  up- 
on to  show  title  or  adverse  possession  within  the  prescriptive  statute. 
The  vital  issue  in  the  case  was  tenancy  vel  non,  and  on  that  the  in- 
structions to  the  jury  were  full,  and,  if  erroneous  at  all,  the  error  was 
in  favor  of  the  defendant. 

The  judgment  of  the  Circuit  Court  seems  to  be  in  accordance  with 
the  justice  of  the  case,  and  it  is  affirmed. 

On  Rehearing. 
PER  CURIAM.    The  petition  for  rehearing  is  denied. 
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8WENS0N  T.  SNARE  &  TRIEST  00. 

fOircDlt  Court  of  Appeals,  Second  Circuit    March  10,  1006.) 

No.  1»3. 

1.  Shtppinq— Ohabtebb— Loss  of  Vxssbi/— Neglioknoe— Bubden  or  Psooy. 

Where  a  pile  driver  was  chartered  by  respondent  from  libelant,  and  was 
lost  while  in  respondent's  exclusive  possession  as  it  was  being  towed  up 
the  North  river,  the  burden  was  on  respondent  as  a  bailee  to  show  that 
the  loss  was  caused  without  any  negligence  on  its  part 

2.  Appeal  and  Error— Findings— Review. 

Where,  on  appeal  from  a  decree  in  favor  of  libelant  in  a  proceeding 
to  recover  for  the  loss  of  a  pile  driver  from  the  charterer,  the  trial  judge 
found  that  the  charterer  had  failed  to  show  that  it  was  free  from  negli- 
gence, and  the  appellate  court  is  unable  under  the  evidence  to  hold  that 
the  charterer  has  sustained  the  burden  of  proof  on  such  issije,  the  de- 
cree will  be  affirmed. 

[Ed.  Note. — ^For  cases  in  point  see  Cent.  Dig.  vol.  8,  Appeal  and  Br- 
ror,  H  3955^^969.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  145  Fed.  727. 

H.  M.  Hitchings,  for  appellant. 

Hyland  &  Zabriskie  (Nelson  Zabriskie,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  This  was  a  libel  in  personam  to  recover  damages 
for  the  loss  of  a  pile  driver  which  occurred  in  the  East  river  in  July, 
1905.  It  is  admitted  that  the  pile  driver  was  chartered  by  the  re- 
spondent from  the  libelant  and  that  while  in  the  exclusive  possession 
of  the  respondent  it  sank  and  was  lost.  As  such  an  occurrence  is 
not  in  the  ordinary  course  of  things,  the  burden  was  thrown  on  tlie 
respondent  as  a  bailee  to  show  how  the  loss  took  place  and  that  it 
was  not  caused  by  its  negligence. 

The  respondent  has  sought  to  sustain  this  burden  by  presenting 
testimony  that,  while  the  pile  driver  was  being  towed  by  the  respond- 
ent's tug  from  Flushing  to  pier  15  at  about  midnight  of  said  day,  she 
appeared  to  list  near  the  Brooklyn  Bridge,  and,  being  top-heavy,  al- 
most immediately  capsized  and  sank ;  that  this  occurred  while  the  pile 
driver  was  being  towed  with  due  care,  and  before  any  attempt  had 
been  made  to  turn  into  the  pier  of  destination.  The  respondent's  con- 
tention is  that  the  cause  of  the  accident  was  the  unseaworthiness  of  the 
pile  driver,  and  it  has  offered  evidence  tending  to  show  that  it  was  in 
fact  old  and  unseaworthy.  The  libelant,  on  the  other  hand,  has  of- 
fered testimony  tending  to  show  that  the  pile  driver  was  seaworthy, 
and  he  contends  that  the  cause  of  the  capsizing  was  negligent  towage ; 
that  the  tug  turned  in  towards  pier  15  and  brought  the  driver  around 
too  sharply  for  that  kind  of  a  vessel.  The  libelant  has  called  one 
witness,  who  testified  that  on  the  occasion  in  question  he  saw  a  tug 
with  a  pile  driver  in  tow  turning  toward  the  New  York  shore,  and 
that  the  pile  driver  listed  and  finally  capsized.    He  has  also  presented 
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other  testimony  supporting  his  contention  in  a  less  degree.  He  fur- 
ther calls  attention  to  the  circumstance  that  the  driver  sank  at  just 
about  the  place  where  the  tug  should  have  turned  into  pier  18i 

All  the  questions  presented  are  pure  questions  of  fact.  If  the 
testimony  of  the  respondent's  witness  is  credited,  there  was  no  negli- 
gence on  its  part.  If  what  they  said  was  true,  the  driver  undoubtedly 
filled  and  capsized  because  it  was  unseavvorthy.  But  if  what  they 
said  was  not  true — ^if  the  testimony  of  libelant's  witnesses  is  to  be 
credited — then  the  respondent  has  failed  to  show  that  they  were  free 
from  negligence.  The  District  Judge  heard  the  witnesses.  He  had 
an  opportunity  to  note  their  appearance  and  behavior  upon  the  stand. 
He  has  found  that  the  evidence  showed  negligence  upon  the  part  of 
the  respondent.  We  need  not  go  so  far.  It  is  sufficient  for  us  to  say 
that  we  have  carefully  examined  the  whole  record,  and  in  view  of 
the  findings  of  the  trial  court  are  unable  to  hold  that  the  respondent 
has  sustained  the  burden  of  proof  imposed  upon  it  by  law. 

The  decree  of  the  District  Court  is  affirmed,  with  interest  and  costs. 


NATIONAL  REGULATOR  CO.  v.  POWERS  REGULATOR  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    February  7,  190a    Rehearing 

Denied  May  6,  1906.) 

No.  1,386. 

1.  Patents— Invention. 

The  coupling,  without  modification,  of  a  motor  that  will  ran  any  kind 
of  a  machine  to  a  machine  that  will  run  with  any  kind  of  a  motor,  is  not 
patentable  invention. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  38,  Patents,  {S  27-29.] 

2.  Sahe^— Heating  and  Ventilating  Afpabatus. 

The  Powers  patent,  No.  558,610,  for  a  heating  and  Ventilating  system 
wherein  double  dampers  controlling  separate  ducts  for  hot  and  cold  air 
are  held  In  mixing  position  by  a  gradually  acting  thermostatically  con- 
trolled motor,  the  purpose  being  to  automatically  regulate  the  tempera- 
ture of  the  air  discharged  into  a  room  through  a  single  pipe,  while  for  a 
new  and  useful  combination,  is  void  for  lack  of  patentable  invention, 
in  view  of  the  prior  art,  which  disclosed  the  same  motor  and  the  same 
gradually  acting  damper,  but  not  In  combination. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 
For  opinion  below,  see  152  Fed.  984. 

Appellant  was  adjudged  to  be  an  infringer  of  certain  claims  of  patent  Na 
558,610,  granted  to  Powers  on  April  21.  1896. 

The  specification  thus  describes  the  general  nature  of  the  invention: 

**This  invention  relates  to  a  heating  and  ventilating  system  for  heating  and 
ventilating  apartments  wherein  the  heating  medium  la  warm  air  and  the 
necessary  amount  of  fresh  air  for  ventilation  is  6€(?ured  by  mixing  the  ap- 
propriate quantity  of  air  at  normal  temperature  with  the  heated  or  warm 
air. 

"The  invention  relates  more  particularly  to  the  automatic  control  of  the 
respective  volumes  of  hot  and  cool  air,  so  as  to  secure  at  all  times  the 
delivery  of  a  uniform  quantity  of  air  Into  the  apartment  or  apartments  to 
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be  Heated  and  ventilated,  while  the  proportions  of  the  heated  to  the  cool  air 
are  automatically  regulated  according  to  the  temperature  of  the  room  itself. 

"In  carrying  out  my  invention  I  make  use  of  a  gradually-acting  pressure- 
thermostat  which  controls  through  a  suitable  valve  or  damper  the  hot  and 
cold  air  passages.  When  two  dampers  are  used,  they  are  interconnected,  and 
the  movement  of  one  by  the  action  of  the  thermostat  effects  the  movement  of 
the  other,  so  that  while  the  relative  proportions  of  the  two  currents  of  air 
may  be  varied  the  aggregate  quantity  delivered  remains  the  same. 

"My  invention  therefore  consists,  broadly,  In  a  system  of  heating  and  venti- 
lating by  means  of  two  currents  of  air  at  different  temperatures  automatically 
mixed,  so  as  to  maintain  a  uniform  temperature  in  the  apartment  into  which 
they  are  delivered,  this  delivery  of  the  mixed  air  being  made  through  a  single 
pipe." 

Claims  1,  2  and  3  are  involved: 

"1.  In  an  air-beating  and  vetrtilaUng  system,  separate  ducts  for  currents 
of  air  at  different  temperatures,  in  combiiiation  with  means  for  controlling 
the  flow  of  the  air-currents  and  a  gradually-acting  thermostatically-governed 
motor  for  controlling  said  means  and  operating  to  vary  the  position  of  the 
controlling  means  according  to  changes  of  temperature,  substantially  as  de- 
scribed. 

"2,  In  an  air-heating  and  ventilating  system,  separate  ducts  for  currents 
of  air  at  different  temperatures,  in  combination  with  means  for  forcing  the 
air,  means  for  heating  the  current  of  air  passing  through  one  of  the  ducts, 
means  for  controlling  the  flow  of  the  air-currents,  and  a  gradually-acting 
thermostatically-governed  motor  for  controlling  said  means,  the  construction 
of  said  doct-controUing  means  being  such  as  to  close  one  of  the  ducts  in 
proportion  to  the  extent  to  which  the  other  is  opened,  whereby  the  air  is 
directed  proportionally  through  each  of  said  ducts  according  to  the  varia- 
tions of  temperature  in  the  apartment  to  be  controlled,  substantially  as  de- 
scribed. 

"3»  In  an  air-heating  and  ventilating  system,  separate  ducts  for  currents  of 
air  at  different  temperatures  in  combination  with  valves  or  dampers  for  con- 
trolling the  ducts,  a  pneumatically-operated  pressure  device  for  controlling 
the  valves  or  dampers  and  operating  against  a  gradually-increasing  resistance 
and  a  thermostat  for  maintaining  the  air-pressure  proportionally  to  the  tem- 
perature of  the  apartment  to  be  controlled,  substantially  as  described," 

W.  Clyde  Jones,  for  appellant. 
Charles  C.  Linthicum,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  Refer- 
ence patents  prove  that  every  element  of  the  claims  in  suit  was  old. 
But  in  combining  those  elements  Powers  did  something"  that  was  new 
and  useful.    The  inquiry  respects  invention. 

Without  any  aid  from  Powers  a  system  of  supplying  heat  and  fresh 
air  to  school  and  other  assembly  rooms  had  been  developed.  Cold  a}r 
fronj  outside  was  conducted  into  the  basement,  and  was  forced  along 
by  a  blower.  One  portion  of  the  air  passed  over  steam  coils,  and  was 
highly  heated.*  After  the  chill  was  taken  from  the  remainder,  the  two 
currents  in  separate  ducts  were  brought  together  iij  a  trunk  at  the  base 
of  a  single  delivery  pipe.  A  double  damper  was  placed  where  the 
separate  ducts  united  at  the  base  of  the  single  pipe.  By  means  of  a 
chain  extending  to  the  room  to  be  heated  by  the  single  pipe  the  double 
damper  could  be  manipulated.  To  the  extepat  that  one  duct  was  closed 
the  other  was  opened.  This  apparatus,  minus  the  chain,  is  what  is 
indicated  in  one  of  the  two.  subcom^binations  of  each  of  the  claims  in 
suit.    Claim  1 : 
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"In  an  air-heating  and  ventilating  system,  s^arate  ducts  for  carrents  of 
air  at  different  temperatures  in  combination  with  means  for  controlling  the 
flow  of  the  air  currents." 

Claim  2: 

"Separate  ducts  (as  in  claim  1)  in  combination  with  means  for  forcing  the 
air,  means  for  heating  the  current  of  air  passing  through  one  of  the  ducts 
and  means  for  controlling  the  flow  of  the  air  currents.*' 

Claim  3: 

"Separate  ducts  (as  in  claim  1)  in  combination  with  valyes  or  dampers  for 
controlling  the  ducts." 

The  other  subcombination  of  each  claim  relates  to  an  apparatus  that 
obviates  the  chain  and  automatically  moves  the  double  damper  in  re- 
sponse to  variations  of  temperature  in  the  room.    Claims  1  and  2: 

"A  gradually-acting  thermostatically-govemed  motor." 

Claim  3 : 

"A  pneumatlcaiiy-operated  pressure  device  operating  against  a  gradually- 
increasing  resistance,  and  a  thermostat" 

Long  before  the  patent  in  suit  was  applied  for,  electric  regulators 
were  used  in  residences.  The  thermostat's  movement  in  response  to 
variations  of  temperature  in  the  room  to  be  heated  would  close  a  cir- 
cuit that  operated  an  electric  motor  located  in  the  basement.  The 
motor  was  connected  with  the  draft  and  check  dampers  of  the  furnace. 
The  action  was  rapid,  and  completely  closed  one  damper  while  it  open- 
ed the  other. 

In  1889  (patent  No.  416,947)  Powers  devised  a  pneumatic  regulator. 
Commercially  he  employed  it  to  control  the  draft  and  check  dampers 
of  residence  furnaces.  The  thermostat's  movement  compressed  a 
column  of  air  within  a  pipe  that  led  to  the  basement.  The  compressed 
air  operated  a  motor  that  was  connected  with  the  draft  and  check 
dampers.  The  motor  encountered  an  increasing  resistance,  such  as  is 
offered  by  a  spring.  The  result  was  that  the  dampers  were  not  rapid- 
ly and  completely  opened  and  closed,  but  were  held  in  a  balanced  rela- 
tion, gradually  responsive  to  variations  of  temperature.  This  Powers 
regulator  was  "a  gradually-acting  thermostatically-governed  motor," 
"a  pneumatically-operated  pressure  device  operating  against  a  gradual- 
ly-increasing resistance,  and  a  thermostat." 

To  the  prior  art  also  belongs  the  application  of  the  electric  regulator 
to  the  double  damper  of  the  above-mentioned  apparatus  for  heating 
schoolrooms.  Of  course  the  regulator  operated  in  accordance  with  the 
law  of  its  being.  It  rapidly  and  completely  opened  and  closed  the 
hot  and  cold  air  dampers  just  as  it  had  the  draft  and  cTieck  dampers. 
By  its  automatism  it  was  better  than  the  old  manual  control,  but  it 
Was  worse  in  that  it  gave  alternate  blasts  of  hot  and  cold  air. 

In  putting  his  pneumatic  regulator  in  the  place  of  the  electric  regu- 
lator, Powers  did  a  new  thing.  He  was  the  first  to  make  the  connec- 
tion. He  also  did  a  useful  thing.  His  combination,  while  retaining 
the  benefits  of  automatism,  restored  the  advantage  of  manual  control, 
namely,  the  mixing  of  the  two  currents  of  air  as  they  reached  the 
single  delivery  pipe. 
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Mindful  of  the  fact  that  simplicity  is  often  the  highest  mark  of 
genius,  of  our  duty  to  view  the  question  as  of  the  time  preceding  the 
disclosure  of  the  patent,  and  of  our  grave  responsibility  in  overturn- 
ing ^  grant  that  presumptively  is  valid,  we  have  been  unable  to  escape 
the  conclusion  that  the  claims  in  suit  are  void.^  The  work,  and  all  the 
work,  that  Powers  did  in  making  the  adaptation  was  to  increase  the 
size,  in  order  to  increase  the  power,  of  the  thermostat  that  he  had  been 
using  in  residences,  and  to  devise  a  form  of  double  damper  that  would 
work  more  easily  than  the  double  damper  that  was  then  being  operated 
by  the  electric  regulator.  This  work  may  have  required  the  exercise 
of  the  inventive  faculty.  We  do  not  inquire,  because  appellant  moves 
the  old  double  damper  by  a  kind  of  gradually-acting  thermostatically- 
governed  pneumatic  motor  that  gets  its  power,  not  from  the  thermo- 
stat, but  from  an  independent  source,  and  further,  because  the  claims  in 
suit  clearly  assert  a  monopoly  in  the  combination  of  any  sort  of  double 
damper  with  any  sort  of  gradually-acting  thermostatically-governed 
motor.  So  the  case,  in  our  judgment,  comes  to  this:  Can  a  monopoly 
be  properly  granted  for  coupling  without  modification  a  motor  that 
will  run  any  kind  of  machine,  to  a  machine  that  will  run  with  an^ 
kind  of  motor?  The  answer  to  the  question  thus  stated  is  found  in 
Blake  v.  San  Francisco,  113  U.  S.  682,  5  Sup.  Ct.  692,  28  L.  Ed.  1070; 
Royer  v.  Roth,  132  U.  S.  201,  10  Sup.  Ct.  58,  33  L.  Ed.  322,  and  nu- 
merous other  cases. 

The  result  was  a  distinct  step  in  advance.  But  it  was  the  inevitable 
result  of  attaching  to  each  other  the  unchanged  appliances.  To  have 
obtained  a  different  result  would  have  required  a  reorganization  that 
might  have  taxed  the  genius  of  the  inventor. 

We  cannot  put  the  claims  in  the  so-called  "happy  thought"  class. 
If  in  truth  a  burst  of  inspiration  points  to  the  running  of  A.'s  machine 
with  B.'s  engine,  nevertheless  a  monopoly  cannot  be  based  merely  on 
bringing  the  two  together. 

;  Lapse  of  time  before  gradually-acting  thermostats  were  applied  to 
the  control  of  double  dampers  in  hot  and  cold  air  pipes  is  claimed  to 
te  evidence  of  invention.  In  McMillin's  Case,  112  U.  S.  244,  6  Sup. 
Ct.  218,  28  L.  Ed.  702,  he  Was  the  first  to  apply  the  then  century  old 
steam  engine  to  the  exceedingly  ancient  capstan. 

The  decree  is  reversed,  with  the  direction  to  dismiss  the  bill  for  want 
of  equity. 


HARDER  et  al.  t.  UNITED  STATES  PILING  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  7»  1908.) 

No.  1,360. 

Patentb— Validitt--Featitrb8  Not  Ci«a.imxd. 

A  patent  is  not  granted  nor  to  be  sustained  by  what  the  patentee  may 
have  done  In  fact,  but  only  for  what  he  particularly  points  out  and  dis- 
tinctly claims. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  88,  Patents,  |  241.] 
SAMK—lKraiNGEHENT— Sheet  Pilinq. 

The  Harder  patent,  No.  771,426,  for  a  sectional  sheet  piling,  construed, 
and  in  view  of  its  limitations  by  the  prior  art  held  not  infringed. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 
For  opinion  below,  see  149  Fed.  434. 

Appellants'  bill  on.  account  of  alleged  infringement  of  patent  No.  771,426» 
issued  to  Harder  on  October  4, 190^  for  metal  sheet-piling  was  dismissed  for 
want  of  equity. 

The  claims  of  the  patent,  with  explanatory  parts  of  the  drawings  and  speci- 
fications, are  as  follows: 


-^^ 


h 


.^-E:^ 


j^i 


jR^s 


A- 


^Q^ 


'This  invention  relates  to  Improvements  in  metal  sheet-piling  for  use  in 
the  construction  of  sea-walls,  levees,  docks,  coffer-dams,  caissons,  bridge-pier 
foundations,  sheeting  for  mine-shafts,  and  all  similar  work  whether  of  a 
permanent  or  temporary  character. 

'*This  inyenttoQ  has  for  its  object  to  provide  beam-piling  sections  in  which 
the  interlocking  features  necessary  In  holding  the  sections  loosely  together 
when  assembled  in  a  wall  structure  is  made  an  integral  part  of  the  piling- 
sections,  which  are  duplicates  of  each  other,  and  dispenses  with  the  use  of 
a  separate  loclcing  means  mechanically  secured  to  the  beams." 

"One  edge  of  each  beam-section  is  formed  with  a  straight  cross-flange,  B, 
like  that  of  the  ordinary  I-boam  flanges.  The  other  edge  is  provided  with  a 
similar  cross-flange,  C,  having  an  in  turned  angle-hook  extension,  a,  from  what 
would  be  the  terminal  edges  of  the  cross-flange  part  and  forming  an  integral 
interlocking  beam  ed^e  of  a  contour  corresponding  to  the  letter  C.  The  re- 
spective hook  edges,  a,  stop  short  of  each  other  and  leave  a  longitudinal  o^fen- 
ing,  b,  for  the  reception  of  the  adjacent  web  part  of  the  Joining  beam^ections. 
In  assembling  the  sections  the  cross-flange  B  of  next  Joining  beam-section 
teles<^9es  endwise  into  engagement  with  the  longitudinal  groove  or  recess,  D, 
formed  in  the  O  edge,  the  book  edges,  a,  overlapping  the  inner  side  of  the 
flange  B,  and  locks  the  parts  together,  as  shown  in  Fig.  1.  The  groove.  D, 
and  the  engaging  flange  will  be  of  a  corresponding  shape,  so  as  to  compara- 
tively form  a  tight  joint  and  at  the  same  time  permit  of  the  parts  being  as- 
sembled or  separated  with  facility.  By  means  of  this  integral  locking  arrange^ 
raetit  mnch  valuable  time,  material,  and  expense  is  saved,  as  the  use  of  all 
separate  parts,  such  as  angle  and  Z  irons,  are  entlrel^  'dl8t>ended'  with. 
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"Onie  contour  of  the  interlocking  engaging  parts  maj  be  varied  or  changed, 
as  shown  in  the  modification  Fig.  5,  and  without  materially  departing  from 
the  characteristic  features  of  the  improvement  set  forth. 

"In  the  modification  referred  to  the  groove  or  recess,  E,  in  the  C  part  pre- 
sents a  greater  area,  the  hook  edges,  d,  being  more  widely  extended,  the  en- 
gaging flange,  F,  being  eorrespondingly  large,  with  a  greater  slope  to  the 
bearing  sides  overlapped  by  the  clamping-hook  edges  of  the  engaging  section. 

"Having  thus  described  my  invention,  what  I  claim,  and  desire  to  secure 
by  letters  patent,  is: 

*'l.  In  sheet-piling,  a  beam  section,  provided  on  one  of  its  edges  with  an  in* 
tegral  cross-flange  and  having  a  flanged  recess  in  the  other  edge  corre^K)nding 
to  the  contour  of  said  cross-flange. 

"2.  A  beam  plling-sectlon,  comprising  in  its  integral  structure,  a  web  part, 
a  cross-flange  on  one  edge  thereof,  and  a  cross-flanged  recess  in  the  opposite 
edge. 

'*8.  A  beam  piling-section,  having  a  straight  cross-flange  on  one  of  its  edges 
and  a  C-shaped  flange  on  the  other  edge. 

"4.  In  sheet-piling,  a  beam-section  provided  with  a  C-shaped  flanged  edge 
and  a  companion  beam  provided  on  its  joining  edge  with  a  cross-flange  en- 
gaging the  reoessed  C  edge." 

Appellee  owns  the  Bebrend  patent,  No.  689,884,  December  20,  1899,  and  in- 
sists that  the  piling  made  by  it  Is  in  accordance  with  the  teachings  of  that 
patent  The  exact  form  of  appellee's  piling,  of  which  complaint  is  made,  is 
not  rtiown  in  any  of  the  drawings,  but  comes  nearest  to  Pig.  9: 


A  "packfng-grooye,**  which  is  an  essential  element  of  the  Behrend  patent,  is 
thus  described  in  the  speclflcation:  '*Edge,  1,  of  each  pile  is  made  large  enongh 
so  that  its  groove,  2,  will  embrace  and  form  a  sliding  connection  with  the 
smaller  or  opposite  edge,  3,  of  the  next  adjacent  pile.  •  ♦  ♦  Packing 
groove,  4,  is  made  in  one  of  the  edges  of  each  pile,  preferably  the  smaller  edge, 
3,  although  It  may  be  formed  in  either  edge  or  partly  In  both,'*  Stating  that 
it  was  evident  that  changes  might  be  made  in  the  form  and  arrangement  of 
the  several  parts  described  without  departing  from  the  spirit  and  scope  of  his 
invention.  Behrend  claimed  *'a  pair  of  piles  having  a  tongue-and-grooved  con- 
nection, with  a  packing-groove  formed  between  them."  In  practice,  appellee's 
packing-groove  Is  the  space  between  groove,  2,  of  Fig.  9,  and  edge,  8,  flattened 
as  if  cut  across  at  the  bottom  of  groove,  4.  This  structure,  appellants  say, 
is  not  protected  by  the  Behrend.  but  is  an  infringement  of  claims  3  and  4 
of  the  Harder  patent.  In  the  Dodge  patent.  No.  103,028,  May  17.  1870,  the 
Inner  Interlocking  member  has  a  straight  edge  at  a  right  angle  with  the  web. 

John  G.  Elliott,  for  appellant. 

Thomas  F.  Sheridan  and  Clarence  Byrnes,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,.  Circuit  Judges, 

160  F.— 80 
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BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  In  Har- 
der's  statement  the  only  inventional  idea  was  to  provide  a  locking 
means  that  should  be  an  integral  part  of  the  beams  instead  of  a  lock- 
ing means  that  was  mechanically  secured  to  the  beams.  He  carried 
out  the  idea  by  making  the  "intumed  angle-hook  extension"  that  had 
theretofore  been  mechanically  secured  to  one  of  the  flanges  of  the  or- 
dinary I-beam,  integral  with  the  flange.  He  prescribed  that  the  en- 
gaging flange  and  the  flanged  recess  should  be  of  corresponding  shape 
so  as  to  form  a  comparatively  tight  joint,  and  also  be  loose  enough  to 
permit  the  assemblage  and  separation  of  the  parts  with  facility.  On 
this  disclosure  of  idea  and  of  means,  he  claimed  a  monopoly,  first,  of 
all  integral  locking  arrangements  of  a  tongue  and  ^oove  nature,  and 
then  of  certain  specific  forms  of  the  generic  invention.  He  was  soon 
apprised  of  his  mistake  by  the  examiner's  references  to  Dodge  and 
Behrend,  and  nothing  remained  but  the  possibility  of  securing  claims 
that  might  be  distinguished  from  the  integral  locking  arrangements 
of  the  prior  art.  And  in  this  light  must  the  questions  of  scope  of  in- 
vention and  of  infringement  be  considered. 

As  Dodge  and  Behrend  had  disclosed  the  general  idea  of  providing 
piling  sections  with  integral  interlocking  means,  there  was  no  invention 
in  Harder's  making  an  old  specific  form  of  interlocking  means  an  in- 
tegral part  of  an  old  specific  form  of  I-beam,  unless  the  adaptation  re- 
sulted in  some  material  advantage  beyond  that  of  having  in  one  piece 
what  had  before  existed  in  two. 

A  solution  of  a  vexatious  problem,  a  new  result,  a  benefit  to  man- 
kind that  justified  the  grant  of  the  patent,  is  claimed,  not  on  anything 
that  Harder  stated  with  reference  to  the  nature  and  scope  of  the  al- 
leged invention,  but  on  a  theory  of  appellants'  experts :  If  the  Behrend 
or  other  metal  piling  of  the  older  art  were  cast,  it  would  be  too  brit- 
tle to  withstand  the  blows  of  the  pile  driver.  If  wrought  from  steel 
otherwise  than  by  the  roller  process,  it  would  be  too  expensive  for 
common  use.  The  old  forms  could  not  be  successfully  rolled.  To 
overcome  these  objections  was  the  problem.  Harder  solved  it  by 
showing  the  forms  that  are  covered  by  the  claims  of  his  patent. 

If  in  truth  Harder  understood  the  now  stated  objections,  and  was  the 
first  to  conceive  and  imbody  a  way  of  overcoming  them,  he  carefully 
refrained  from  saying  so.  Now  a  patent  is  to  be  sustained,  not  for 
what  an  inventor  may  have  done  in  fact,  but  only  for  what  he  "par- 
ticularly points  out  and  distinctly  claims"  in  his  open  letter.  Fastener 
Co.  v.  Kraetzer,  150  U.  S.  116,  14  Sup.  Ct.  48,  37  L.  Ed.  1019;  In- 
diana Mfg.  Co.  V.  Crocker  Chair  Co.,  103  Fed.  496,  43  C.  C.  A.  287; 
Avery  &  Son  v.  J.  I.  Case  Plow  Works,  148  Fed.  214,  78  C.  C.  A.  110. 

According  to  appellants'  experts*  theory  of  invention  the  important 
feature  was  the  flat  end  of  the  inner  interlocking  member.  The  cor- 
responding element  of  the  older  structures  could  not  be  rolled  in  con- 
nection with  the  embracing  member  without  warping  the  beam. 
Though  Harder  said  nothing  about  this,  or  whether  his  form  of  pil- 
ing beam  should  be  cast  or  rolled,  it  is  contended  that  the  invention 
as  now  explained  was  pointed  out  in  the  patent  with  suflicient  par- 
ticularity and  claimed  with  suflicient  distinctness  because  the  skilled 
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mechanic  already  knew  that  wrought  metal  was  superior  to  cast  metal 
for  piling,  that  the  only  wrought  metal  of  the  requisite  cheapness  was 
rolled  steel,  and  that  in  rolling  steel  beams  with  headed  or  flanged 
edges  the  lateral  pressure  on  one  edge  must  be  balanced  by  a  similar 
pressure  on  the  other  edge.  This  contention  leads  further,  we  think,* 
than  appellants  intended.  In  modifying  the  Behrend  piling  as  pictur- 
ed in  Fig.  9,  no  invention,  but  only  the  skill  of  appellants'  aforesaid 
mechanic,  was  required  in  opposing  the  lateral  pressure  necessary  in 
forming  the  larger  head  with  a  lateral  pressure  that  had  the  natural 
effect  of  flattening  the  smaller  head.  So  no  construction  can  properly 
be  given  to  the  Harder  patent  which  would  cover  appellee's  present 
practice  under  the  Behrend  patent. 
The  decree  is  affirmed. 


HOTEL  SECURITY  CHECKING  CO.  T.  LORRAINE  CO. 
(Circuit  Court  of  A])peal8^  Second  Circuit    March  10,  190a) 

No.  164. 

1.  PaISIVTB— SUBJBCTB  OF  PATENTS— "ABT." 

A  system  of  transacting  business,  disconnected  from  the  means  for 
carrying  out  the  system  is  not,  within  the  most  liberal  Interpretation  of 
the  term,  an  "art,"  and,  unless  the  means  used  are  novel  and  dlsolose  IS' 
vention^  such  system  is  not  patentable. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  toL  88,  Patents,  I  6. 

For  other  definitions,  see  Words  and  Phrases^  vol.  1,  pp.  510,  511.] 

2.  Samb—Intention— Method  and  Means  of  Account  Gobckino. 

The  Hicks  patent,  No.  500,071,  for  a  method  of  and  means  for  cash 
re^stering  and  account  checking,  designed  to  prevent  fraud  and  collusion 
by  waiters  and  cashiers  In  hotels  and  restaurants,  is  void  for  lack  of  pat- 
entable novelty  and  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  appeal  from  a  decree  dismissing  the  bill  in  an  action  on  letters 
patent  No.  500,071,  for  an  improvement  in  the  art  of  cash-registering 
and  account-checking,  granted  to  John  Tyler  Hicks,  June  20,  1893. 

The  opinion  of  the  Circuit  Court  is  reported  in  166  Fed.  298. 

Albert  Francis  Hager  (Robert  N.  Kenyon  and  Richard  Eyre,  of 
counsel),  for  appellant. 

Beattys  &  Lamb  (George  D.  Beattys,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  Hicks  patent  describes  and  claims  a 
"method  of  and  means  for  cash-registenng  and  account-checking"  de- 
signed to  prevent  frauds  and  peculation  by  waiters  and  cashiers  in 
hotels  and  restaurants.  The  object  of  'the  alleged  invention  is  ac- 
curately to  check  the  account  of  the  cashier  and  of  each  waiter.  In 
carrying  out  the  system,  each  waiter  is  provided  with  slips  of  paper,  so 
marked  as  to  distinguish  them  from  those  used  by  the  other  waiters  in 
the  same  establishment..    The  person  in.  charge  of  each  department, 
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which  fills  an  order  given  by  waiters,  is  provided  with  a  sheet  of  paper 
ruled  lengthwise  in  parallel  columns,  each  waiter  having  a  particular 
column  exclusively  appropriated  to  him.  Each  waiter  is  numbered  or 
otherwise  marked.  If  numbered,  and  this  is  the  simplest  method  of 
designation,  the  number  on  the  slips  given  him  will  correspcmd  with 
his  own  number  and  his  orders  will  be  entered  in  the  sheet  column 
bearing  a  similar  number.  For  instance,  waiter  No.  6  is  given  a  badge 
showing  that  number,  which  he  is  required  to  wear  conspicuously; 
he  is  also  given  slips  bearing  that  number  and  his  orders  are  entered 
under  column  No.  6  by  the  person  in  charge  of  the  department  filling 
the  orders.  The  large  sheet  on  which  the  orders  of  the  diflferent  wait- 
ers are  entered  is  simply  a  sheet  of  plain  paper  with  parallel  lines 
ruled  thereon,  the  columns  being  numbered  at  the  top;  a  sheet  of  legal 
cap  could  easily  be  utilized  for  this  purpose.  Each  waiter  is  given  a 
number  of  slips  about  3%  by  5^^  inches  in  size,  which  are  blank  ex- 
cept that  the  waiter's  number  is  marked  thereon.  If,  for  instance, 
waiter  No.  6  receives  ati  order  for  food,  he  goes  to  the  kitchen  depart- 
ment and  when  the  order  is  filled  he  exhibits  his  tray  to  the  checker, 
who  enters  the  price  of  each  article  on  the  waiter's  slip  and  also  on 
his  own  sheet  under  the  column  No.  6.  The  slip  is  returned  to  the 
waiter,  who  presents  it  at  the  proper  time  to  the  customer.  Either  the 
waiter  or  the  customer  pays  the  amount  to  the  cashier  who  retains 
the  slip.  It  is  usually  sufficient  in  practice  to  enter  the  total  of  any 
one  order  and  not  each  item  separately.  If  subsequent  orders  are 
given  either  from  the  kitchen,  the  bar  or  the  cigar  stand,  the  same 
process  is  repeated  and  the  amounts  entered  upon  the  same  slip.  At 
the  close  of  business  the  sum  of  the  slips  of  waiter  No.  6  in  the  hands 
of  the  cashier,  can  easily  be  compared  with  the  sum  of  the  items 
charged  to  him  by  the  departments  collectively  and  the  same  is,  of 
course,  true  of  all  the  other  waiters.  The  amount  charged  to  all  the 
waiters  can  be  compared  with  the  total  of  all  the  items  of  all  the  slips 
in  the  hands  of  the  cashier  and  with  the  cash  reported  by  the  latter. 
If  there  has  been  no  carelessness  or  dishonesty,  the  amounts  will  agree 
and  if  there  has  been,  it  is  easy  to  discover  where  the  fault  lies. 

The  specification  enumerates  ten  separate  results,  which  it  is  alleged 
are  accomplished  by  the  use  of  the  patented  system,  all  having  in  view 
the  protection  of  the  employer  from  peculation  bjr  his  servants  either 
individually  or  in  combination  with  each  other. 

The  claims  are  as  follows : 

"1.  The  herein-cLescril)ed  Improved  means  for  securing  hotel  or  restaurant 
proprietors  or  others  from  losses  by  the  peculations  of  waiters,  cashiers  or 
other  employ<58,  which  consists  of  a  sheet  provided  with  separate  spaces,  hav- 
ing suitable  headings,  substantially  as  described,  said  headings  being  deslg- 
iiatory  of  the  several  waiters  to  whoin  the  several  speeds  op  thie  isheet  are  In- 
dividually appropriated.  In  conjunction  with  separate  slips,  each  so  marked 
as  to  Indicate  the  waiter  using  it,  whereby  the  selling  price  of  all  the  articles 
sold  may  be  entered  in  duplicate,  once  upon  the  slip  of  the  waiter  making  the 
sale,  and  once  upon  his  allotted  space  upon  the'  main  sheet,  substantially  as 
^ad  for  the  purpose  specified. 

"2.  The  herein-described  improvement  in  the  art  of  securing  hotel  or  restau- 
rant proprietors  and  others  from  losses  by  the  peculations  of  waiters,  cashiers 
or  other  employes,  which  consists  in  providing  separate  slips  for  the  waiters, 
each  80  marked  as  tx>  indicate  the  waiter  using  it,  )uid  in  entering  upon  the 
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slip  belonging  to  each  waiter  the  amount  of  each  sale  that  he  makes,  and  al- 
so in  providing  a  main  sheet  having  separate  spaces  for  the  different  waiters 
and  suitAjt>ly  marked  to  correspond  with  the  numbers  of  the  waiters  and  of 
their  slips,  and  in  entering  upon  said  main  sheet  all  the  amounts  marked 
upon  the  waiters'  slips  so  that  there  may  thus  be  a  duplication  of  the  en- 
tries, substantially  in  the  manner  and  for  the  purpose  specified/' 

The  principal  defense  is  lack  of  novelty  and  invention.  Section  4886 
of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3382)  provides,  under 
certain  conditions,  that  "any  person  who  has  invented  or  discovered  any 
new  and  useful  art,  machine,  manufacture  or  composition  of  matter" 
may  obtain  a  patent  therefor.  It  is  manifest  that  the  subject-matter  of 
the  claims  is  not  a  machine,  manufacture  or  composition  of  matter.  If 
within  the  language  of  the  statute  at  all,  it  must  be  as  a  "new  and  useful 
art."  One  oi  the  definitions  given  by  Webster  of  the  word  "art"  is  as 
follows :  "The  employment  of  means  to  accomplish  some  desired  end; 
the  adaptation  of  things  in  the  natural  world  to  the  uses  of  life;  the  ap- 
plication of  knowledge  or  power  to  practical  purposes."  In  the  sense  of 
the  patent  law,  an  art  is  not  a  mere  abstraction.  A  system  of  transact- 
ing business  disconnected  from  the  means  for  carrying  out  the  system  is 
not,  within  the  most  liberal  interpretation  of  the  term,  an  art.  Advice 
is  not  patentable.  As  this  court  said  in  Fowler  v.  City  of  New  York, 
12l'Fed.  747,  58C.  C.  A,  113: 

"No  mere  abstraction,  no  Idea,  however  brilliant,  can  be  the  subject  of  a 
patent  irrespective  of  the  means  designed  to  give  It  effect.*' 

It  cannot  be  maintained  that  the  physical  means  described  by  Hicks, 
— the  sheet  and  the  slips, — ^apaft  from  the  manner  of  their  use,  present 
any  new  and  useful  feature.  A  blank  sheet  of  paper  ruled  vertically 
and  numbered  at  the  top  cannot  be  the  subject  of  a  patent,  and,  if  used 
in  carrying  out  a  method,  it  can  impart  no  more  novelty  thereto,  than 
the  pen  and  ink  which  are  also  Used.  In  other  words,  if  the  "art" 
described  in  the  specification  be  old,,  the  claims  cannot  be  upheld  be- 
cause of  novelty  in  the  appliances  used  in  carrying  it  out, — for  the  rea- 
son that  there  is  no  novelty. 

The  patent  seems  to  us  to  cover  simply  a  system  of  bookkeeping 
made  applicable  to  the  conditions  existing  in  hotels  and  restaurants. 
The  fundamental  principle  of  the  system  is  as  old  as  the  art  of  book- 
keeping, i.  e.,  charging  the  goods  of  the  employer  to  the  agent  who 
takes  Uiem.  Suppose  the  case  of  a  firm  selling  goods  by  agents  direct 
to  the  public.  Before  starting  out  the  agent  goes  to  each  department 
and  secures  the  goods  needed  by  him,  let  us  say,  5  dozen  pairs  of 
gloves,  3  dozen  shirts,  100  neckties,  2  dozen  pairs  of  shoes,  etc.  As  a 
matter  of  course,  the  bookkeeper  charges  these  items  to  the  agent  on 
the  books  of  the  ilrm  and  gives  him  a  bill,  or  list,  with  the  items  and 
prices  entered  thereon.  The  ageo^t  knows  from  an  examination  of  the 
list  exactly  what  price  he  is  to  charge  to  the  customer.  When  he 
makes  remittances  to  the  firm  with  statements  showing  the  goods  sold 
by  him  and  the  names  of  tlie  buy^»s,  the  firm  knows  by  an  examination 
of  its  books  what  goods  he  has  sold,  how  his  sales  compare  with  those 
of  other  ager^^s  and  what  amount,  if  any,  he  still  owes.  This,  in  es- 
sentials, is  the  scheme  of  the  patent  and  it  is  as  old  as  the  laws  of  trade. 
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The  patentee  has  modified  and  adapted  it  to  fit  the  ephemeral  char- 
acter of  the  business  in  hand,  but  it  required  no  exercise  of  the  inven- 
tive faculties  to  do  this.  In  a  transaction  which*  is  to  be  excluded 
within  an  hour,  a  ponderous  system  of  bookkeeping  is  unnecessary; 
but  the  substitution  of  a  blank  sheet  laid  on  the  desk  for  a  blank  sheet 
bound  in  a  book,  and  a  series  of  slips  of  uniform  size  for  the  ordinary 
bill  heads,  may  require  ingenuity  and  be  more  convenient,  but  it  adds 
nothing  of  substance  to  the  art 

The  patentee  is  evidently  an  observant  man,  and,  with  large  experi- 
ence in  the  business,  has  written  a  treatise  on  restaurant  account  keep- 
ing, containing  many  valuable  suggestions  for  preventing  dishonesty 
by  waiters,  which  may  be  epitomized  as  follows : — employ  a  competent 
and  observant  head  waiter,  have  at  least  one  honest  man  in  charge, 
give  each  waiter  a  number  and  slips  with  a  corresponding  number, 
stamp  the  price  of  the  articles  ordered  by  him  on  the  slip,  and  charge 
the  amounts  to  him  on  a  sheet  of  paper  under  his  number,  printed  or 
written  at  the  top  of  the  sheet.  Although  the  record  does  not  show 
that  this  identical  system  was  used  prior  to  the  patent,  it  does  show 
that  the  underlying  idea  of  keeping  a  duplicate  record  of  the  items 
taken  by  the  waiter  from  the  kitchen  or  bar,  so  that  the  cashier  may 
know  whether  the  proper  amount  of  cash  has  been  paid  or  not,  had 
long  been  known.  The  essential  features  were  old,  the  changes,  elab- 
orations and  improvements  of  the  patent  belong  to  the  evolution  of  the 
business  of  restaurant  and  hotel  keeping,  and  would,  we  think,  occur 
to  any  clever  and  ingenious  person  familiar  with  the  needs  of  that 
business.  The  truth  of  this  proposition  will  be  made  apparent  by  a 
brief  survey  of  the  prior  art. 

We  agree  with  the  judge  of  the  Circuit  Court  in  thinking  that  the 
patent  to  Smith  for  "a  service  and  cash  check,"  while  not  a  direct  an- 
ticipation, describes  a  system  which  in  the  main  ccM^responds  to  that 
of  the  patent  in  suit.    Smith  says  : 

"The  invention  has  for  Its  object  to  assure  returns  to  the  proprietor  to  the 
full  value  of  the  food  served  by  preventing  collusion  of  employ^  and  patrons 
without  offense,  and  also  to  economize  time  of  patrons  and  employes  and  as- 
sure more  satisfactory  service.** 

Smith  provides  each  waiter  with  a  package  of  checks  requiring  the 
waiter  to  write  his  name  on  the  body  and  coupon  of  each  check.  As 
the  waiter  passes  the  checker  on  his  way  to  the  guest  with  the  food 
ordered  by  him,  the  checker  punches  from  the  check  the  value  of  the 
food  on  the  waiter's  tray.  When  the  order  has  been  fully  served,  the 
cashier  adds  up  the  sums  opposite  the  punch  marks  and  writes  the 
sum  total  in  ink  next  the  dollar  mark  on  the  check  and  coupon.  The 
cashier  has  at  hand  a  series  of  numbered  spindles,  one  for  each  waiter, 
and  on  the  proper  one  he  places  the  coupon  torn  from  the  check. 
When  a  chedk  is  paid  to  the  cashier,  the  coupon  is  returned  to  the 
waiter  as  a  voucher  and  at  the  close  of  the  day's  business  the  cash  in 
hand  must  correspond  with  the  amount  punched  on  the  checks  and 
also  with  the  amounts  written  in  ink  on  the  cotipons  which  are  deliver- 
ed up  by  the  waiters  when  they  have  finished  work  for  the  day.    The 
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Smith  claim  is  not  for  a  system,  method  or  means,  but  is  for  "a  service 
of  cash  check  provided,"  etc. 

Admitting,  arguendo,  that  a  system  such  as  Hicks  describes  is  pat- 
entable, if  absolutely  novel,  we  are  of  the  opinion  that  the  improve- 
ments of  Hicks  over  the  system  disclosed  in  the  Smith  patent  are  such 
as  would  occur  to  anyone  conversant  with  the  business.  The  testimony 
also  shows  that  several  years  prior  to  the  Hicks  application,  there 
was  in  vogue  in  Hahrey's  restaurant  in  Washington,  a  system  simi- 
lar in  all  essential  details  to  that  of  Hicks'.  Although  we  are  not 
prepared  to  say  that  the  two  systems  are  identical  in  detail,  we  are 
unable  to  discover  any  patentable  improvements  in  the  latter  system 
over  the  former.  We  have  no  reason  to  discredit  the  statement  of 
defendant's  witnesses  that  Harvey  used  a  checker's  sheet  ruled  in 
parallel  columns  on  which  the  prices  of  the  articles  ordered  by  the 
waiters,  respectively,  were  entered,  being  also  entered  on  the  waiter's 
slip.' 

The  brass  check  system  which  was  in  use  prior  to  the  patent  is  thus 
described  in  the  complainant's  brief : 

"In  this  i^stem  the  waiter  received  from  the  checker  a  brass  check  having 
therecni  the  total  amount  of  the  food,  etc.,  served  to  the  guest.  If  the  guest 
gave  a  second  order  the  waiter  gave  back  the  check  to  the  checker  and  receiv- 
ed a  larger  one  in  exchange.  In  some  cases  a  record  was  made  of  the  total 
paid  by  each  gaest,  but  this  record  was  not  like  or  comparable  with  the  Hicks 
main  sheet  and  could  not  achieve  its  results.  There  was  no  division  of  the 
sheet  Into  sp«ices  for  the  different  waiters  and  there  was  no  duplication  of 
entries.    The  Inadequacy  of  this  system  Is  obvious." 

This  statement  is  adopted  because  of  its  conciseness  and,  although 
it  omits  some  features  of  the  system,  it  will  close  debate  upon  the 
facts  if  it  be  accepted  as  correct.  The  principal  differences  between 
this  system  and  the  Hicks  system  are  the  substitution  of  paper  for 
brass,  recording  each  item  separately  instead  of  the  total  and  using  a 
recording  sheet  which  is  ruled  instead  of  one  that  was  not  ruled. 

Regarding  the  entry  of  the  total  amount  upon  the  brass,  or  paper, 
check  and  upon  the  sheet,  it  will  be  remembered,  as  before  stated,  that 
the  patentee  says : 

"Each  item  of  the  order  may  be  entered  separately  on  the  slip  and  on  the 
sheet  If  so  desired,  but.  In  practice,  I  have  found  It  more  convenient  and 
usually  sufficient  for  the  purposes  of  my  invention  to  enter  the  whole  of  any 
one  order  as  a  total." 

This  language  is  too  plain  to  admit  of  doubt.  It  is  a  clear  declara- 
tion on  the  part  of  the  patentee  that  if  the  total  be  entered  on  the  slip 
and  sheet  it  will  infringe  the  claims.  This  being  so,  if  a  system,  similar 
,in  other  respects,  be  found  in  the  prior  art  where  totals  are  so  en- 
tered, it  will  anticipate  the  claims.  The  complainant  has  endeavored 
to  explain  away  this  statement  but  we  are  not  in  the  least  impressed 
by  his  efforts  in  that  direction. 

The  alleged  prior  use  by  McKenna,  we  dismiss  without  comment 
for  the  reason  that  the  testimony  in  its  support  is  too  uncertain  to 
satisfy  the  requirements  of  the  rule  that  prior  use  must  be  proved 
beyond  a  reasonable  doubt 
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If  at  the  time  of  Hicks'  application,  there  had  been  no  system  of 
bookkeeping  of  any  kind  in  restaurants,  we  would  be  confronted  with 
the  question  whether  a  new  and  useful  system  of  cash-registering  and 
account-checking  is  such  an  art  as  is  patentable  under  the  statute.  This 
question  seems  never  to  have  been  decided  by  a  controlUng  authority 
and  its  decision  is  not  necessary  now  unless  we  find  that  Hicks  has 
made  a  contribution  to  the  art  which  is  new  and  useful.  V\^e  are  de- 
cidedly of  the  opinion  that  he  has  not,  the  overwhelming  weight  of  au- 
thority being  that  claims  granted  for  such  improvements  as  he  has 
made  are  invalid  for  lack  of  patentability. 

The  case  at  bar  is  not  distinguishable  in  principle,  from  the  case  of 
Hocke  V.  N.  Y.  Central  &  H.  R.  R.  Co.,  122  Fed.  467,  68  C.  C.  A.  627, 
in  which  this  court,  after  describing  the  improvements  "for  securing 
against  loss  of  freight"  covered  by  the  claims,  said,  '*A11  this  evidences 
good  judgment  upon  the  part  of  one  who  is  experienced  in  the  par- 
ticular business,  but  it  does  not  rise  to  the  level  of  invention." 

In  the  case  of  U.  S.  Credit  System  Co.  v.  American  Credit  Indem. 
Co.,  59  Fed.  139,  8  C.  C.  A.  49,  this  court  had  before  it  a  patent  for 
"means  for  securing  merchants  and  others  from  excessive  losses  by 
bad  debts,  which  consist  of  a  sheet  provided  with  separate  spaces  and 
suitable  headings,"  etc.    The  court  says : 

*'There  1b  notblng  peculiar  or  novel  in  preparing  a  sheet  of  paper  with  head- 
ings generally  appropriate  to  classes  of  facts  to  be  recorded,  and  whatever 
peculiarity  there  may  be  about  the  headings  in  this  case  Is  a  peculiarity  re- 
sulting from  the  transactions  themselves.  •  ♦  •  Given  a  series  of  transac- 
tions, there  is  no  patentable  novelty  In  recording  them,  where,  as  in  this  cnse, 
such  record  consists  simply  in  setting  down  some  of  their  details  la  an  order 
or  sequence  common  to  each  record." 

It  is  unnecessary  to  multiply  authorities  as  we  are  convinced  that 
there  is  no  patentable  novelty  either  in  the  physical  means  employed  or 
in  the  method  described  and  claimed  in  the  Hicks  patent 

The  decree  is  affirmed,  with  costs. 


SCOTT  V.  liAZELIi  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    March  10,  1908.) 

No.  151. 

PATBWTS— IWFRTNGElrtNT— BtJSTLE  AWt)  HlP-FOUf. 

The  Scott  pat^ttt,  No.  702,158,  for  a  combined  bustle  and  hip-form, 
discloses  invention,  and  is  valid.    Also  held  Infringed  aa  to  claim  2. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

On  appeal  from  a  decree  entered  May  21,  1907,  dismissing  the  bill 
of  complaint  fnd  holding  invalid  letters  patent  No.  702,158,  granted 
to  complainant  June  10,  1902,  for  a  "combined  bustle  and  hip-form." 

John  K.  Macdonald  and  Eugene  S.  Macdonald,  for  appellant 
Clarence  Ladd-Davis  and  William  McCloskey,  for  appellees. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 


Digitized  by 


Google 


gCX)TT  V.  I^ZELL.  473 

COXE,  Circuit  Judjje.  The  Scott  patent  in  suit  relates  to  "new  and 
useful  improvements  in  invisible,  reversible,  and  combined  bustles  and 
hip-forms,"  used  for  improving  the  contour  of  the  human  form  at  and 
belowthe  waist  line.  The  principal  objects  of  the  invention  are  to  pro- 
vide a  combined  bustle  and  hip-form  which  is  simple,  inexpensive, 
strong,  durable,  sanitary,  reversible  and  comfortable  and  of  such  a 
construction  that  when  in  place  on  the  body  of  the  wearer,  it  will  im- 
prove and  fill  out  the  form,  so  as  to  present  a  symmetrical  figure  with- 
out in  any  way  betraying  its  presence  to  the  eye  of  the  beholder. 

The  bustle  is  crescent-shaped,  padded  and  tufted  and  is  fastened 
around  the  waist  so  as  to  cover  the  hips  and  rear  portion  of  the  body 
for  about  nine  inches  below  the  waist.  The  thickest  portion  of  the 
bustle  is  at  the  center  near  the  top,  which  is  designed  to  round  out  the 
fiat  space  at  the  rear,  which  is  frequently  found  in  persons  having 
prominent  hips.  From  the  thick  central  portion,  the  bustie  tapers  down 
gradually  to  its  edges,  which  are  comparatively  very  tl^n.  By  the 
process  of  tufting  the  under  portion,  as  shown  in  tihe  drawings,  is 
slightly  contracted,  moistened,  and  passed  over  the  rounded  end  of  an 
ironing  board,  thus  giving  to  the  structure  a  concavo-convex  form 
which  will  fit  the  body  to  perfection  and  show  no  abrupt  enlargements 
through  the  outer  garments.  To  produce  greater  rotundity,  the  bustle 
is  reversed,  in  which  position  the  edges,  instead  of  clinging  to  the  body 
of  the  wearer,  stand  out  therefrom.    The  claims  are  as  folk)ws : 

"1.  Ab  an  Improved  article  of  manufacture,  a  bustle  and  hip-form  compris- 
ing a  covering  Bubstantially  seml*clr<nilar  In  abape  and  filling  therein,  the  said 
filling  being  tapered  to  a  feather  edge  at  all  of  its  eds^es,  the  cover  aud  filling 
being  tufted  so  that  one  sid<»  of  the  cover  will  be  contracted,  whereby  the  de- 
vices may  be  reversed  and  two  different  sized  and  shaped  concavo-convex 
forma  produced,  substantlaUy  as  described. 

"2.  As  an  improved  article  of  manufacture,  a  bustle  and  hip-form  compris- 
ing a  covering  composed  of  two  pieces  connected  together  at  their  edges,  each 
of  said  pieces  having  in  its  upper  portion  a  circular  recess  and  in  its  lowei 
portion  a  series  of  slits  connected  together  at  their  edges,  filling  having  all  of 
its  edges  tapered  and  located  between  said  pieces,  and  the  whole  formed  so 
that  it  may  be  reversed  and  two  different  sidrad  and  shaped  ooncavo-eonyex 
forms  produced,  substantially  as  described.'* 

The  principal  difference  between  the  two  claims  is  that  the  first  claim 
requires  the  cover  and  filling  to  be  tufted  so  that  one  side  of  the  cover 
will  be  contracted,  producing  a  different  sized  and  shaped  form  when 
the  bustle  is  reversed.    The  second  claim  makes  no  mention  of  tufting. 

The  defenses  are  lack  of  novelty  and  invention,  noninfringement  and 
that  the  defendant  Cronin,  and  not  the  complainant,  was  the  discoverer 
of  the  improvements  described  in  the  Scott  patent. 

There  is  but  one  prior  patent  in  evidence  and  it  was  introduced  by 
the  complainant  This  is  the  patent  to  C.  M.  Strong,  dated  October  9, 
1883,  for  a  combined  bustle  and  hip  pad.  Several  other  patents  and 
drawings  for  breast  pads,  ^boulder,  pads  and  bustles,  are  attached  to 
the  defendants'  brief.  They  were  not  presented  to  the  circuit  court 
and  no  explanation  of  them  is  given;  of  course  they  cannot  be  con- 
sidered on  this  appeal.  The  Strong  bustle  was  designed  to  conform  to 
the  fashions  of  a  quarter  of  a  century  ago  and  contains  many  of  the 
defects  which  the  Scott  device  is  intended  to  remedy.    The  skirt  of  the 
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pad,  instead  of  being  worn  at  the  sides  and  rear,  is  secured  to  a  waist 
band  and  reaches  nearly  around  the  person.  As  the  sides  of  the  skirt 
of  the  pad  come  within  a  few  inches  of  uniting  in  front,,  it  is  plain 
that  the  "straight  front''  effect,  so  popular  at  the  present  time,  could 
not  be  produced  by  the  Strong  device.  It  is  designed  to  be  worn  over 
and  not  under  the  corset,  is  not  reversible  and  has  no_  tapering  or  feath- 
er edges.  Being  of  uniform  thickness,  it  is  incapable  of  rounding  out 
the  undesirable  depressions  in  the  human  form  as  shown  in  the  Scott 
patent.  The  Strong  patent  was  cited  by  the  Examiner  on  Scott's  ap- 
plication and  his  claims  were,  thereafter,  amended,  but  that  the  claims 
as  allowed  are  in  any  way  affected  by  the  Strong  patent,  we  are  unable 
to  perceive. 

The  exhibits  "DeBahlul  Pad,"  ''Arm  Scye  Unfinished"  and  "Bust 
Form  Unfinished"  relate  to  alleged  prior  uses  not  pleaded  in  the  an- 
swer, but,  even  were  they  properly  before  the  court,  they  would  be 
manifestly  unavailing  as  they  show  none  of  the  distinguishing  features 
of  the  Scott  device.  They  are  crude  and  unfinished  reproductions  of 
devices  intended  to  accomplish  different  results  from  those  produced  by 
the  Scott  bustle,  and  would  be  utterly  useless  if  substituted  therefor. 
There  is  before  us  but  one  prior  patent  and  no  sufEcient  evidence  of 
prior  use;  and  the  art  is  one  where  the  field  of  judicial  knowledge  is 
necessarily  limited.  We  are,  therefore,  left  with  substantially  nothing 
in  the  prior  art  to  overcome  the  presumption  of  validity  arising  from 
the  grant  of  the  patent.  The  invention  is  one  of  minor  importance  and 
is  not  far  from  the  line  which  separates  invention  from  mechanical 
skill,  but  it  is  such  an  obvious  improvement  over  the  few  prior  struc- 
tures with  which  we  are  at  liberty  to  compare  it,  that  we  have  little 
hesitation  in  answering  the  question  of  patentability  in  favor  of  the 
patent. 

Are  the  claims  infringed?  On  April  24,  1906,  the  complainant  in- 
troduced "Complainant's  Exhibit  Scott  Bustle,"  the  counsel  for  the  re- 
spective parties  having  previously  agreed  "that  the  same  is  a  fair  speci- 
men of  the  device  of  the  patent  in  suit." 

On  page  383  of  the  record  the  expert  .for  the  defendants  says : 

"I  agree  with  tbe  complainant's  expert  Phillips  Abbott  In  so  fftr  as  he  testi- 
fies that  the  construction  and  operation  of  Complainant's  Exhibit  Defend- 
iuits'  Bustle  No.  1  and  Complainant's  Etzhibit  Scott  Bustle  are  substantially 
identical." 

This  is,  in  effect,  an  admission  that  the  bustle  purchased  of  defend- 
ants is  substantially  identical  with  the  one  made  under  the  patent,  or,  in 
other  words,  it  is  an  admission  of  infringement.  However,  as  counsel 
for  the  defendants  insist  that  the  stipulation  of  April  24th  was  made 
inadvertently  and  under  a  misapprehension  of  the  facts,  we  think  the 
defendants  should  not  be  foreclosed  thereby. 

The  elements  of  the  second  claim  are,  in  a  bustle  and  hip-form:  (Vy 
A  covering  composed  of  two  pieces  connected  together  at  their  edges. 

(2)  Each  of  said  pieces  having  in  its  upper  portion  a  circular  recess. 

(3)  And  in  its  lower  portion  a  series  of  slits  connected  together  at  their 
edges.    (4)  Filling,  having  all  its  edges  tapered  and  located  between 
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said  pieces.  (6)  The  whole  formed  so  that  it  may  be  reversed.  (6) 
And  two  different  sized  and  shaped  concavo-convex  forms  produced 

That  the  defendants  have  all  of  these  elements  except  the  sixth,  i? 
too  plain  for  controversy.  But  it  is  contended  that  neither  complainant 
nor  defendants  produce  a  bustle  having  two  different  sized  and  shaped 
forms. 

Although  we  are  of  the  opinion  that  the  advantages  alleged  to  flow 
from  the  reversal  of  the  bustle  are,  to  a  certain  extent,  imaginary  and 
greatly  exaggerated,  nevertheless,  we  think  the  reversible  feature  a 
valuable  one  and  that,  when  the  bustle  is  worn  in  the  reversed  position, 
there  is  a  slight  difference  in  contour  and  better  opportunity  for  ven- 
tilation. It  is  not  easy  to  see  how  the  bustle  in  its^  reversed  po6iti(Mi  can 
have  any  perceptible  eflFect  upon  the  contour  of  the  wearer's  gown,  for 
the  reason  that  the  lower  portion,  which  is  farthest  from  the  body,  as 
shown  in  figure  3  and  as  illustrated  in  figure  4  of  the  later  patent  to 
Scott,  cannot  come  in  contact  with  the  outer  garment  However,  the 
specification  only  requires  that  the  under  covering  be  "slightly  con- 
tracted" and  such  contraction  is  found  in  both  complainant's  and  de- 
fendants' structures.  The  defendants  do  not  escape  infringement  by 
adding  the  lineal  stitching  at  the  lower  circular  edge  of  the  bustle. 

The  first  claim  is  limited  by  the  following  language, — ^"the  cover  and 
filling  being  tufted  so  that  one  side  of  the  cover  will  be  contracted." 
In  other  words,  contraction  must  be  produced  by  tufting.  We  are  un- 
able to  find  this  feature  in  the  defendants'  device.  Tuftfng  as  ordi- 
narily understood,  would  not  produce  contraction  in  the  lower  side  of 
a  bustle  any  more  than  in  a  quilt.  It  is  said  that  if  the  stitches  were  put 
through  diagonally  it  might  produce  contraction,  but  the  specification 
does  not  so  say  and  the  stitches  are  substantially  straight  in  the  defend- 
ants' bustle.  It  is  also  suggested  that  the  contraction  might  be  pro- 
duced by  pinching  the  material  and  running  the  needle  through  it  twice, 
but  this  is  not  "tufting"  and  would  be  more  appropriately  described  as 
"puckering."  We  are  convinced  that  the  defendants  do  not  produce 
the  contraction  of  the  under  piece  by  tufting,  and  therefore  that  they 
do  not  infringe  the  first  claim.  The  defense,  based  upon  the  alleged 
invention  of  3ie  bustle  of  the  patent  by  the  defendant  Cronin,  has  not 
been  established. 

It  follows  that  the  decree  of  the  Circuit  Court  must  be  reversed  with- 
out costs  in  this  court  and  the  cause  is  remanded  to  the  Circuit  Court 
with  instructions  to  enter  the  usual  decree  for  the  complainant  based 
upon  the  second  claim  of  the  Scott  patent  but,  as  the  defendants  have 
succeeded  upon  the  first  daim,  without  cost*. 
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DUNSMORE  et  al.  v.   KELSEY  HEATINQ  CO. 

GRAFF  FURNACE  CO.  T.  SAME. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  28,  190&) 

Nos.  73,  74. 

Patents— INVENTION— Hot- AiB  Ftrnaoe. 

The  Kelsey  patent,  No.  476,230,  for  a  hot-air  furnace,  is  void  for  lack 
of  patentable  invention. 

Appeal  from  tiie  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

Archibald  Cox,  for  appellant. 
H.  P.  Denison,  for.  appellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Qrcuit  Judges. 

PER  CURIAM.  In  each  of  the  above  cases  preliminary  injunctions 
were  granted  by  the  court  below,  and  from  the  decrees  therefor  these 
appeals  have  been  taken..  Since  the  granting  of  these  injunctions  and 
the  entry  of  these  decrees  this  court  has  handed  down  its  decision  in 
the  case  of  James  Spear  Stove  &  Heating  Company  v.  Kelsey  Heating 
Company,  168  Fed.  622,  argued  at  the  last  term  of  this  court,  in  which 
the  appellee  and  plaintiff  below  was  the  same  as  in  these  cases. 

As  the  patent  in  suit  was  also  the  same,  and  has  in  the  case  refer- 
red to  been  adjudged  invalid,  the  decrees  granting  injunctions  in  the 
cases  now  before  us  must  be  reversed,  with  costs;  and  it  is  so  ordered. 


SAFETY  CAR  HEATING  &  LIGHTING  CO.  v.  CONSOIilDATED  CAB 

HEATING   CO. 

(Circuit  Court,  N.  D.  New  York.    March  20,  190a) 

No.  6,986. 

1.  Patents— Invention— Cab  Heating  Apfabatus. 

The  Searle  patent,  No.  707,361,  for  a  railway  car  heating  apparatus, 
the  essential  feature  of  which  embodied  In  the  third  claim  Is  "in  combi- 
nation a  water  circulating  system  having  a  radiating  portion  In  the  de- 
scending pipe  or  upon  one  side  thereof,  and  a  second  heater  located  be- 
low the  first-named  heater  and  at  substantially  the  lowest  point  of  the 
circuit,"  is  void  for  lack  of  Invention  in  view  of  the  prior  art,  the  loca- 
tion of  a  heater  at  the  lowest  point  of  the  circuit  being  old,  and  the  use 
.  of  two  heaters  at  different  points  being  a  mere  aggregation  of  old  parts 
which  act  Independently  and  simultaneously  without  having  any  effect 
on  each  other  or  producing  a  new  result. 

2.  Same— CoNSTBUcrrioN  ot  Claims— Infringement. 

Where  an  applicant  for  a  patent  contesting  with  others,  and  after  re- 
peated rejections  in  order  to  obtain  a  patent  at  all  bases  his  claim  there- 
to on  a  "peculiar  organization"  of  parts,  and  specifies  and  specifically 
names  and  locates  those  several  parts,  he  Is  held  to  the  peculiar  organi- 
sation 80  particularized,  specified,  and  claimed. 

[Ed.  Note.~>For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  t  253.] 
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8.  Sahi^-Cab  Heatxho  Appabatus. 

The  Dixon  patent.  No.  457,706,  for  a  car  heating  api>arati]%  as  lixnitBd 
by  the  prior  art  and  the  proceedings  in  the  Patent  Office,  held  not  in- 
fringed. 

4.  Sams— Suit  fob  Infbinqement— Laohzs. 

A  sttit  for  infringement  of  a  patent  is  barred  by  laches  where  tbe  de- 
fendant, a  rival  manufacturer,  commenced  making,  advertlatng,  and 
selling  substantially  the  same  device  as  that  alleiged  to  Infringe  more  than 
10  years  before  the  suit  was  brought  and  before  the  patent  was  Issued, 
and  continued  the  same  up  to  the  time  of  stilt 

[Ed.  Note. — Laches  as  a  defense  in  suits  for  Infringement,  see  notes  to 
Taylor  v.  Sawyer  Spindle  Co.,  22  G.  a  A.  2JL1  $  Richardson  ▼.  D.  M.-  Os- 
borne &  Oa,  Se  a  0.  A.  61^] 

In  Equity.  Suit  to  restrain  alleiged  infringement  of  United  States 
letters  patent  to  complainant,  as  assignee  of  R.  M.  Dixon,  for  car 
heating  apparatus,  No:  457,706,  dated  August  11,  1891,  applied  for 
November  2S,  1888,  and  United  States  letters  patent  to  John  Q.  C. 
Searle,  Julia  E.  Searle,  executrix,  etc.,  for  railway  car  heating  ap- 
paratus, No.  707,361,  dated  August  19,  190^,  and  applied  for  March 
23,  1888,  renewed  August  26,  1898,  and  for  an  accounting. 

Betts,  Sheffield  &  Betts  (Edmund  Wetmore,  Samuel  R.  Betts,  Ran- 
dolph Parmly,  and  John  W.  Peters,  of  counsel),  for  complainant. 
*  Richardson,  Herrick  &  Neave  (W.  K.  Richardson,  Charles  Neave, 
and  J.  Lewis  Stackpole,  of  counsel),  for  defendant. 

RAY,  District  Judge.  This  suit  originally  alleged  infringement  of 
the  patent  to  William  C.  Baker,  No.  411,915,  as  well  as  those  to  Dixon, 
assignor  to  complainant,  No.  457,706,  and  to  Julia  E.  Searle,  executrix 
of  John  Q.  C.  Searle,  No.  707,361,  but  during  the  taking  of  complain- 
ant's rebuttal  testimony  the  Baker  patent  was  withdrawn  from  the 
controversy  and  will  not  be  considered,  except  perhaps  as  a  part  of 
the  art  to  which  the  patents  now  in  suit  relate.  Both  of  these  patents 
were  applied  for  some  years  before  they  were  issued ;  the  Dixon  pat- 
•ent  November  26,  1888,  and  the  Searle  patent  March  23,  1888.  The 
Dixon  patent  issued  August  11,  1891,  and  the  Searle  patent  August 
19,  1902,  some  fourteen  years  after  application  filed.  Both  patents 
relate  to  ap^ratus  for  heating  railway  cars,  hot  water  circulating  sys- 
tems, and  all  the  claims  are  in  issue  here.  The  record  is  voluminous, 
especially  in  exhibits  and  drawings.  These  patents  show  and  describe 
the  use  of  steam  taken  from  a  source  of  supply  for  the  purpose  of  heat- 
ing the  hot  water  circulating  system.  The  Searle  patent  is  not  confined 
to  steam  heaters,  but  as  the  defendant's  device,  alleged  to  be  an  in- 
fringement, involves  the  use  of  steam  heaters,  the  Searle  patent  may 
be  referred  to  as  though  confined  to  steam  heaters  for  heating  its  cir- 
culating system. 

The  defendant  corporation  was  organized  in  1889,  as  a  consolida- 
tion of  the  McElroy  Car  Heating  Company  and  the  Sewall  Safety 
Car  Heating  Company,  The  defendant  says  that  it  commenced  the 
manufacture  and  sale  of  the  alleged  infringing  apparatus,  or  similar 
apparatus,  in  1890,  and  has  continued  so  to  do  undisturbed  by  com- 
plainant cbwn  to  the  time  suit  was  brought  in  1903,  a  period  of  some 
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12  years  as  to  the  Dixon  patent.  It  was  also  making  and  selling'  sub^ 
stantially  the  same  system  now  complained  of  during  nearly  all  the 
time  the  Searle  application  was  pending  in  the  Patent  Office.  The 
defendant  denies  infringement,  and  pleads  laches  as  to  the  Dixon  pat- 
ent,, and  alleges  that  the  Searle  patent  is  invalid,  disclosing  no  patent- 
able invention  in  view  of  the  prior  art.  The  William  C.  Baker  patent, 
No.  411,915,  applied  for  December  10,  1888,  was  issued  October  1, 
1889,  and  is  for  heating  apparatus  for  railway  cars.  Also,  No.  473,721, 
dated  April  26,  1892,  applied  for  June  24,  1887. 

Hot  water  circulating  systems  for  heating  cars  were  not  new  in  the 
art  when  the  patents  in  suit  were  applied  for — ^thus,  Pike,  No.  124,- 
973,  dated  March  26,  1872;  Weibel,  No.  144,425,  dated  November  11, 
1873,  applied  for  August  23,  1873 ;  Baker,  No.  75,345,  dated  March 
10,  1868;  Duffield,  No.  194,418,  dated  August  21,  1877,  application  filed 
February  5,  1^77 ;  but  many  patents  were  applied  for  at  near  the  same 
time— thus,  Towne,  No.  397,162,  dated  February  5,  1889,  applied  for 
June  13,  1887;  Dolan,  No.  506,984,  dated  October  17,  1893,  applied 
for  October  6,  1887;  Shinn,  No.  484,343,  dated  October  11,  1892, 
applied  for  September  2,  1887;  Gold,  No.  388,772,  dated  August  28, 
1888,  applied  for  August  25,  1887;  Towne,  No.  612,239,  dated  Jan- 
uary 2, 1894,  applied  for  February  4,.  1887 ;  Magee,  No.  584,288,  dated 
June  8,  1897,  applied  for  December  15,  1887;  Baker,  No.  590,470, 
dated  September  21,  1897,  applied  for  April  11,  1887.  Others  might 
be  mentioned.  This  heating  of  the  prior  art  was  not  confined  to  heat- 
ers in  the  car  itself,  but  included  steam  taken  from  the  engine.  In 
letters  patent  to  Charles  F.  Pike  of  Providence,  R.  I.,  dated  March  26, 
1872,  No.  124,973,  for  "Improvement  in  Railroad-Car  Heaters,"  he 
says  that  he  has  invented,  and  then  goes  on  to  describe,  his  new  and 
useful  ''apparatus  for  heating  cars."    He  says: 

"And  It  consists  in  passing  the  exhaust  steam  from  the  locomotiye-eng^ne 
through  suitable  pipes,  first  through  the  feed-water  in  the  tender  and  then 
successively  to  heaters  under  the  cars  from  whence  the  heat  Is  distributed  to 
pipes  and  registers  in  the  cars/'  etc. 

He  carries  the  steam  in  pipes  through  the  feed  water  in  the  tank 
of  the  tender  and  heats  it,  thence  through  pipes  to  the  heaters  under 
each  car.  The  heaters  are  inclosed  in  a  nonconducting  case  and  con- 
tain a  number  of  small  tubes  through  which  the  steam  passes  heating 
the  oil  or  other  noncongealable  fluid  in  the  heaters,  or  these  tubes  may 
be  filled  with  oil  and  the  steam  pass  around  them.  Pipes  run  under 
the  upper  floor  of  the  car,  there  being  a  double  floor  provided.  A 
branch  pipe  from  each  beater  leads  the  heated  fluid  into  these  pipes 
which  are  connected.    He  says: 

'The  heated  liquid  passing  up  one  side  and  returning  passes  through  the 
pipes  into  the  bottom  of  the  heater  to  be  there  again  heated*  and  so  on  auto- 
matically, keeping  up  a  constant  circulation." 

He  also  provides  registers.     He  says: 

"In  the  bottom  of  the  heaters  are  arranged  small  cocks  for  letting  out  the 
condensed  water.  The  pipes  are  all  connected  by  flexible,  universal,  or  slip- 
joints  of  the  usual  kind.  The  great  advantages  of  my  invention  are,  first, 
perfect  safely,  there  being  but  one  fire  on  a  train,  viz.,  in  the  furnace  of  tbn 
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locomotive,  and  of  course  no  accidents  can  occur  from  npsetting  of  stoYes* 
and  thereby  the  liability  of  being  burnt  to  death  Is  avoided.  An  equal 
temperature  can  be  maintained  iu  the  whole  car,  and  not,  as  now,  with 
stoves,  the  passengers  near  the  stove  obtaining  all  the  benefit  therefrom  and 
those  in  the  center  none ;  second,  saving  of  fuel  In  the  stoves.*' 

His  apparatus  and  circulating  system  was  not  confined  to  the  use 
of  exhaust  steam,  for  he  says : 

"When  it  is  desired  to  heat  the  cars  before  starting  the  virgin  steam  may 
be  run  through  the  pipes  and  heaters  untU  the  train  Is  in  motion,  when  the 
exhaust  steam  may  be  used,'*  which,  etc. 

He  then  claims  his  arrangement  of  pipes,  heaters,  etc.,  as  shown,  and 
also: 

"2.  The  method  herein  described  for  warming  and  ventilating  railroad 
cars,  consisting  in  passing  steam  (waste  or  virgin)  through  pipes  in  contact 
with  a  system  of  coils  or  pipes  Inclosed  in  air-flues,  boxes,  or  chambers  so  that 
the  steam  heats  the  liquid  In  said  coUs  or  pipes,  and  the  liquid  by  automatic 
circulation  heats  the  air,  so  as  to  warm  and  ventilate  the  cars,  substantially 
as  set  forth.'* 

His  heaters  are  arranged  and  located  at  the  lowest  point  in  the  sys- 
tem, and  it  is  perfectly  apparent  from  his  patent  that  he  fully  appre- 
ciated the  benefits  flowing  from  such  an  arrangement.  This  system 
of  Pike  suggested  plainly  and  emphatically  every  advantage  of  a  hoi 
water  circulating  system  in  railroad  cars,  and  long  in  advance  of  the 
fire  horrors  of  1887  on  railroad  trains  he  suggested  the  necessity  of  it, 
with  steam  heaters  under  each  car  supplied  with  steam  from  the  en- 
gine of  the  train.  He  left  nothing  for  succeeding  inventors  in  this  field 
except  the  perfecting  of  the  circulating  system.  Now,  in  1868,  Baker 
had  given  to  the  world  his  patent  for  "Improvement  in  Railroad-Car 
Heaters,"  No.  76,345",  in  which  he  had  a  circulating  hot  water  appara- 
tus, the  heater  being  a  fuel-fed  stove  standing  on  the  floor  of  the  car. 
He  points  out  the  necessity  of  having  the  heater  lower  down  than  the 
circulating  pipes — that  is,  of  putting  it  at  the  lowest  point  in  the  sys- 
tem— ^but  as  he  could  not  so  locate  a  stove  on  a  railroad  car  he  pro- 
vides a  remedy  so  far  as  he  can.    He  says : 

"My  Invention  relates  to  a  circulating  hot-water  apparatus,  especially 
udapted  to  railroad  cars  and  other  vehicles,  in  which  the  radiating  or  beating 
pipes  are  necessarily  placed  near  the  level  of  or  below  the  fire.  In  hot^water 
warming  apparatus,  the  heating>pipes  have  usually  been  elevated  above  the 
fire,  so  as  to  obtain  an  upward  and  distant  circulation,  and  a  downward  re- 
turn to  the  heater.  Such  apparatus  has  not  been  adapted  to  heating  rail- 
road cars,  because  the  heat  would  not  be  sufficiently  near  the  floor.  The  na- 
ture of  my  said  Invention  consists  in  a  circulating  water  apparatus,  in  which 
the  heat  is  applied  to  a  tube  that  extends  upward  to  a  water  and  expansion 
vessel,  and  from  this  water-vessel  the  circulation  la  downward,  and  through 
the  radiating  or  heating  tubes,  and  returns  to  the  heater.  ♦  •  ♦  The  pipes 
of  my  coil  can  therefore  be  led  in  any  desired  direction  within  the  car  or 
vehicle,  and  the  stove  or  heater  may  be  located  wherever  convenient  The 
ascending  hot-water  pipe  can  be  carried  up  sufficiently  high  to  Insure  the 
proper  circulation  through  all  the  pipes  connected  with  it,  without  depend- 
ing upon  the  relative  position  of  the  heater  to  the  coil  for  effecting  the  cir- 
culation, as  heretofore." 

The  idea  of  auxiliary  heaters  and  steam-generators — ^that  is,  more 
than  one — along  a  line  of  piping  to  aid  the  circulation  and  keep  up 
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heat  was  not  new,  and  is  fully  described  in  patent  to  Baker,  No. 
247,629,  dated  September  27,  1881.  When  in  1887  and  1888  there 
came  a  general,  demand  for  the  adoption  and  use  of  a  system  for  heat- 
ing railroad  cars  which  should  exclude  stoves  and  heaters  burning 
combustibles  from  the  cars,  and  dozens  of  applications  for  patents  for 
various  suggested  devices  were  filed  in  the  Patent  Office,  it  was  not 
a  new  or  novel  thought  or  conception  that  stoves  and  heaters  burn- 
ing combustibles  might  be  done  away  with  in  railroad  cars,  and  that 
the  necessary  heat  might  be  supplied  from  the  engine  of  the  train 
in  the  form  of  live  steam  and  applied  to  the  heating  of  water,  oil,  or 
other  fluid,  at  the  car,  which  in  turn  should  circulate  through  pipes 
and  radiators  suitably  located  in  the  car  as  in  hot  water  circulating 
systems  elsewhere.  There  was  no  great  difficulty  in  bringing  live 
steam  from  the  engine  to  the  cars;  there  was  no  particular  difficulty 
in  heating  water  in  a  coil  of  pipe  by  means  of  this  hot  steam ;  there 
was  no  great  difficulty  in  circulating  the  water  when  made  hot  through 
lines  and  coils  of  pipe  and  radiators.  It  was  old  in  the  art  to  do  all 
this.  The  questions  were  what  is  the  best  method,  the  least  expensive. 
Those  who  remember  anything  at  all  on  the  subject  recollect  that  the 
cry  of  the  railroad  was,  not  that  it  could  not  be  done,  but  that  it  was 
a  too  expensive  thing  to  do.  Little  effort  had  been  made  to  improve 
or  perfect  the  Pike  idea,  for  the  Baker  idea  had  been  regarded  as  the 
best  thing  the  railroads  ought  to  be  called  upon  to  put  in  practical 
operation.  The  record  in  the  case  shows  what  many  remember — that 
within  a  very  short  time  successful  and  quite  satisfactory  results  in 
hot  water  heaters  were  obtained — and  the  legislation  of  the  state  of 
New  York  abolished  the  use  of  stoves  in  railroad  cars, 

The  combination  of  the  Dixon  patent  is  of  (1)  a  system  of  circulat- 
ing pipes;  (2)  an  expansion  reservoir  connected  with  the  pipes;  (3) 
a  main  source  of  heating  supply  in  operative  connection  with  said  sys- 
tem of  pipes  at  different  points  by  means  of;  (4)  a  series  of  transfer 
drums,  one  placed  above  and  the  other  below  the  main  body  of  said 
pipes;  (5)  branch  steam  pipes  leading  from  the  main  steam  pipe 
through  the  upper  transfer  drum  and  into  the  lower  transfer  drum; 
(6)  a  cock  for  controlling  the  admission  of  steam  into  the  drums,  and 
a  cock  in  the  lower  drum  for  discharging  the  water  of  condensation. 

The  Searle  patent,  in  claim  1  has  in  combination  (1)  a  circulatory 
system  which  includes  (2)  a  heat  radiating  portion  (3)  having  an 
ascending  pipe  on  one  side  thereof,  and  (4)  a  descending  pipe  on  the 
other  side  thereof,  (5)  a  heater  in  the  ascending  pipe,  or  upon  one  side 
thereof,  and  a  second  heater  located  below  the  first-named  heater,  and 
at  substantially  the  lowest  point  of  the  circuit.  Claim  2  is  like  claim 
1,  but  adds  an  "expansion  chamber"  located  above  the  ascending  and 
descending  pipes,  substitutes  "emergency  heater  having  a  combustion 
chamber"  for  "heater"  in  the  ascending  pipe,  "primary  heater"  for 
"heater"  at  the  lowest  point  of  the  circuit,  and  adds  "means  for  trans- 
ferring heat  derived  from  the  main  source  of  heat  supply  into  opera- 
tive contact  with  the  circulating  liquid  in  this  primary  heater.  Claim 
3  places  the  "heat  radiating  portion"  in  the  descending  pipe  or  on 
one  side  thereof,  a  heater  in  the  ascending  pipe,  or  upon  the  other 
aide  thereof,  and  a  second  heater  below  the  first-named  heater,  and  at 
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substantially  the  lowest  point  of  this  circuit    The  claims  of  these  pat- 
ents are  not  lengthy,  and  will  be  inserted : 

Dixon  Claim. 

"In  a  heating  apparatus,  tbe  combination  of  a  system  of  circulating-pipes 
connected  with  an  expansion  reservoir,  a  main  source  of  heat-supply  In 
operative  connection  with  said  system  at  different  points  by  means  of  a 
series  of  transfer-drums,  one  placed  above  and  another  below  the  main  body 
of  the  circulating-pipes*  branch  steam-pipes,  H  and  H',  leading  from  the  main 
steam-pipe,  B,  through  the  transfer-drum,  O,  and  Into  the  transfer-drum,  P,  a 
cock,  f,  for  controlling  the  admission  of  the  steam  into  the  drums,  and  a 
oock,  b.  In  the  drum,  F,  for  discharging  tbe  water  of  condensation,  substan- 
tlaUy  as  set  forth." 

Searle  Claim. 

"1.  The  combination,  of  a  circulatory  system  that  includes  a  heat-radiating 
portion  and  has  an  ascending  pip&  on  one  side  thereof  and  a  descending  pipe 
on  the  other  side  thereof,  a  heater  in  the  ascending  pipe  or  upon  ona  side 
thereof,  and  a  second  heater  located  below  the  flmt-named  heater,  and  at  sub- 
stantially the  lowest  point  of  the  circuit 

"2.  The  combination,  of  a  circulatory  system  that  includes  a  heat-radlatlng 
portion  and  has  an  ascending  pipe  on  one  side  thereof,  a  descending  pipe  on 
the  other  side  thereof,  and  an  expansion-chamber  located  above  said  pipes  and 
having  communication  therewith,  an  emergency  beater  having  a  combustion- 
chamber  inclosing  a  portion  of  the  ascending  pipe  of  said  system,  a  primary 
heater  located  at  substantially  the  lowest  point  of  the  circuit,  and  means 
for  transferring  heat  derived  from  a  main  source  of  heat-snpply  into  operative 
contact  with  the  circulating  liquid  in  said  last-named  heater. 

"3.  In  combination,  a  water-circulating  system  having  a  radiating  portion 
In  the  descending  pipe  or  upon  one  side  thereof,  a  heater  in  the  ascending 
pipe  or  upon  the  other  side  thereof,  and  a  second  heater  located  below  thft 
first-named  heater,  and  at  substantially  the  lowest  point  of  the  circuit" 

An  "expansion  tank,"  in  this  connection,  is  a  vessel  to  maintain  a 
reserve  supply  of  water  in  constant  communication  with  both  branches 
of  the  circulating  system,  and  it  should  have  a  safety  valve  and  means 
for  filling  the  system  with  water.  "Transfer  heaters"  are  mere  jackets 
surrounding  a  portion  of  the  piping  carrying  the  water  and  these  arc 
supplied  with  steam  sufficiently  hot  to  heat  the  water  in  the  pipes  con- 
tained therein.  This  steam  may  come  from  the  boiler  of  the  engine 
or  any  other  suitable  source.  Of  course  it  is  understood  that  water  in 
a  jacket  or  cylinder  could  be  heated  by  the  steam  contained  in  coils 
of  pipe  passing  through  it,  and  then  be  carried  into  the  water  pipes 
of  the  circulating  system.  In  this  case  the  heat  of  the  steam  in  the 
jacket  is  transferred  to  the  water  in  the  pipe  of  the  ascending  branch, 
and,  in  accordance  with  the  operation  of  very  old  and  well-known  laws, 
this  heated  water  then  rises  and  the  colder  and  consequently  the  heavier 
water  in  the  descending  branch  takes  its  place  and  in  its  turn  is  heat- 
ed and  hence  a  constant  circulation  is  maintained  so  long  as  the  heat 
is  applied.  This  is  conceded  by  the  complainant's  expert  Morse.  It 
has  been  well  known  for  centuries  that  the  tendency  of  hot  water 
in  a  pipe  is  to  rise  while  the  cold  will  sink,  and  this  fact  was  recog- 
nized in  the  prior  art  by  Baker  in  1868,  when  in  his  patent,  No.  75,- 
345,  he  applied  a  hot  water  circulating  system  to  the  heating  of  cars. 
It  was  obvious  that  as  hot  water  rises  it  would  tend  to  push  what 
was  above  it,  and,  as  the  tendency  of  the  colder  water  was  to  sink  and 
take  its  place,  that  the  nearer  the  bottom  of  the  circulating  system  the 
160  F.— 31 
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heater  was  located  the  better.  It  was  also  recognized  that  while  both 
an  up  and  a  down  current  might  be  maintained  in  a  single  pipe  still 
an  adequate  and  operative  system  required  two  branches  or  lines  of 
pipe  from  the  heater,  the  one  leading  from  it  and  called  the  ascending 
branch  and  the  other,  connected  of  course,  called  the  descending 
branch,  leading  back  to  the  heater,  so  as  to  allow  the  colder  water  in 
the  circuit  to  renew  its  heat.  It  was  also  perfectly  obvious  that  this 
water  in  the  system  traveling  long  distances  through  its  turnings  would 
give  off  and  loose  its  heat  rapidly,  it  being  sent  through  the  circuit 
for  that  very  purpose,  and  that,  in  traveling  a  long  road  through  a 
car,  where  the  water  pipes  were  mainly  on  a  horizontal  line,  it  would 
be  advisable  and  even  necessary  to  do  something  to  accelerate  the  cir- 
culation and  renew  the  heat  at  some  point  in  the  circuit.  All  this  was 
old,  as  we  have  seen,  and  it  was  especially  true  where  in  a  long  train 
of  cars  the  common  and  primary  source  of  heat  for  all  the  cars  was 
the  boiler  of  the  engine.  As  we  have  seen,  in  1868  and  in  1872,  this 
was  recognized.  It  was  also  recognized  that,  in  such  a  system,  where 
two  heaters  were  used,  the  one  should  be  placed  above  and  the  other 
below  the  main  circulating  pipes  but  both  in  the  ascending  pipe.  It 
would  have  been  idiotic  to  place  a  second  heater  in  the  descending  pipe 
as  that  would  have  retarded  circulation ;  that  is,  the  two  would  have 
opposed  each  other  so  far  as  circulation  was  concerned.  There  was 
nothing  new  or  novel  in  the  idea  of  placing  one  of  these  heaters  at 
substantially  the  lowest  point  of  the  circuit  and  the  file  wrapper  of 
the  Searle  patent  in  suit  demonstrates  that  Searle  had  no  thought 
that  there  was  any  novelty  in  the  idea  or  patentable  novelty  in  an  ap- 
paratus for  hot  water  heating  in  railway  cars  which  located  one  heater, 
when  two  were  used  in  the  system,  at  substantially  the  lowest  point 
of  the  circuit. 

The  file  wrapper  of  the  -Searle  patent  in  suit  shows  that  his  applica- 
tion filed  March  23,  1888,  contained  17  claims  and  extensive  specifica- 
tions, all  of  which  disappeared.  They  contained  no  reference  to  a  heat- 
er "at  substantially  the  lowest  point  of  the  circuit."  In  the  specifica- 
tions we  find : 

"The  water  heating  chamber,  6,  Figs.  1,  2,  and  8,  or,  heating  chamber,  6', 
Figs.  2,  3^  and  7,  located  below  the  car,  may  form,  part  of  a  single  flow  sys- 
tem, and  may  be  arranged  so  the  water  before  passing  to  the  pipes  that  heat 
the  car,  may  be  heated  by  means  of  steam  brought  in  contact  with  the  circu- 
lating water  In  either  of  the  ways  heretofore  described.  •  •  ♦  As  shown 
in  Figs.  2  and  8,  a  detachable  and  removable  water  heating  chamber,  6',  may 
be  located  beneath  the  car,  and  contain  a  steam  coil,  5,  which  tias  been  de- 
scribed with  reference  to  other  figures  of  the  drawings." 

In  the  claims  we  find : 

'*3.  In  a  hot  water  warming  apparatus  for  railway  cars,  the  combination  of 
a  heater,  water  dividing  chamber  or  fitting  located  above  the  heater,  cir- 
culating pipes  that  heat  the  car  and  discharge  into  a  combined  water  uniting, 
and  water  heating  chamber  below  the  car  and  connected  to  the  heater  sub- 
stantially as  described. 

"4.  In  a  hot  water  warming  apparatus  for  railway  cars,  the  combination 
of  a  water  heating  and  circulating  passage  connected  to  a  water  dividing 
jiiid  expansion  chamber  above  it.  in  which  the  water  is  divided,  into  t^vo  sep- 
arate flows  and  relieved  of  the  bubbles  of  steam  and  air,  and  a  water  uultiug 
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Chamber  or  fitting  below  the  lieating  pipes  to  collect  the  geparate  flows  anil 
return  them  to  the  beater  substantially  as  described.    •    ♦    ♦ 

"7.  In  combination  with  the  stove,  I,  a  water  heating  and  circulating  cham- 
ber, 6',  located  below  the  car  floor  communicating  with  the  lower  leg  of  coil 
S,  and  with  the  pipes  that  heat  the  car,  said  chamber  enclosing  a  steam  ooll 
connected  to  a  main  steam  supply,  and  arranged  so  the  water  can  be  heated 
with  fire  in  the  stoye,  or,  by  steam  forced  through  the  coil  in  contact  with  the 
circulating  water,  or,  by  both  at  the  same  time  substantially  as  describ- 
ed.   •♦    ♦ 

"10.  In  a  hot  water  warming  apparatus  for  railway  cars,  the  combination  of 
a  heater,  hot  water  circulating  pipes,  a  detachable  and  removable  water  cir- 
culating passage  or  chamber  located  below  the  pipes  that  heat  the  car,  in- 
closing a  steam  coil  and  communicating  with  a  water  passage  or  chamber 
above  the  heater  through  which  the  hot  water  must  pass  to  heat  the  car,  sub- 
stantially as  described.'* 

May  15,  1888,  Bentoii  J.  Hall,  Commissioner  of  Patents,  in  a  com- 
munication to  Searle  inclosed  a  summary  of  the  claims,  and  there  is 
no  suggestion  of  a  daim  for  a  heater  in  thet  system  so  located.  June 
2,  1888,  the  Commissioner  communicated  to  Searle  a  statement  of  the 
subject-matter  of  an  interference,  and  said : 

"The  subject-matter  Involved  in  the  interference  is  (1)  the  combination  with 
a  car,  of  a  system  of  circulating  pipes  within  said  car  and  two  heaters  both  in 
operative  contact  with  said  circulating  system  or  with  branches  thereof  and 
adapted  to  be  operated  simultaneously  or  separately  for  imparting  heat 
thereto;  (2^  in  a  car  heating  system  the  combination  with  a  system  of  water 
circulating  pipes  within  the  car  of  a  suitable  radiator  in  contact  with  said 
circulating  system,  or  a  branch  thereof,  mechanism  for  supplying  said  radia- 
tor with  steam  as  a  primary  means  of  heating  said  circulating  system,  and  a 
secondary  heater  also  in  operative  contact  with  said  circulating  i^rstem  and 
adapted  to  heat  the  same.** 

.  October  28,  1890,  C.  E.  Mitchell,  then  Commissioner  of  Patents, 
communicated  to  Searle  a  further  interference  in  which  he  said : 

"In  combination,  a  water  circulating  system  having  a  radiating  portion  in 
the  descending  pipe  or  upon  one  side  thereof,  a  beater  in  the  ascending  pipo 
or  upon  the  other  side  thereof,  and  a  second  heater  located  below  the  first- 
named  heater,  and  at  substantially  the  lowest  point  of  the  circuit." 

This  was  the  language  of  Steward,  examiner,  not  of  the  patent,  and 
related  to  the  location  of  the  lowest  heater. 

April  22,  1892,  about  4  years  after  the  first  application  was  filed  and 
about  18  months  after  receiving  this  suggestive  communication  from 
the  Commissioner,  Mr.  Norris,  then  attorney  for  Searle,  wrote: 

"Add  to  the  above-entitled  application  the  following  additional  claims  to 
those  already  in  the  application.  ♦  •  •  In  combination,  a  water  circulat- 
ing system  having  a  radiating  portion  in  the  descending  pipe  or  upon  one 
side  thereof,  a  heater  in  the  ascending  pipe,  or  upon  the  other  side  thereof, 
and  a  second  heater  located  below  the  first-named  heater,  and  at  substan- 
tially the  lowest  point  of  the  circuit" 

As  between  Benjamin  and  Searle  it  was  decided  that  two  heaters 
in  the  ascending  pipe  of  the  system,  one  above  and  one  below  as  men- 
tioned in  the  claims  first  filed,  was  the  invention  of  Searle,  but  there 
is  nothing  to  show  that  Benjamin  ever  claimed  the  lower  heater  as 
located  at  substantially  the  lowest  point  of  the  system.  It  is  evident 
that  idea  was  the  suggestion  of  the  Patent  Office  and  not  a  conception 
of  Searle. 
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July  6,  1892,  W.  E.  Simonds  then  Commissioner  of  Patents  directed 
a  revision  and  restriction  of  the  claims.  May  19,  1894,  another  inter- 
ference was  declared,  and  as  a  result,  it  seems,  June  17,  1895,  Searle 
canceled  his  claims  and  specifications  and  substituted  others,  increasing 
his  claims  to  27,  and  filing'  affidavits  to  carry  the  date  of  Searle's  re- 
duction to  practice  of  his  mvention  back  to  April,  1887.  He  also  filed 
new  specifications  and  drawings.  All  of  these  claims  were  rejected 
August  13,  1895.    In  the  new  specifications,  Searle  said: 

"It  will  therefore  be  Been  that  my  Inyention  contemplates  the  use  of  at 
least  two  heaters  arranged  at  different  elevations  in  the  system  and  which 
may  he  of  any  suitable  construction  or  character,  deriving  their  heat  from 
any  suitable  source,  or  else  a  heater  located  below  the  line  of  the  circulating 
system  and  at  substantially  the  lowest  point  of  the  circuit 

It  is  evident  that  he  did  not  know,  even  then,  in  view  of  the  attitude 
of  the  Patent  Office,  whether  to  claim  two  heaters  "arranged  at  differ- 
ent elevations"  or  one  located  "below  the  line  of  the  circulating  sys- 
tem." He  was  willing  to  accept  either,  and  was  waiting  to  ascertain 
which  might  be  deemed  patentable.  Among  these. 27  new  claims  we 
find  the  following: 

"1.  In  a  heating  system  for  railway  cars,  the  combination  of  a  liquld-qir- 
culating  system  for  the  liquid  to  be  heated,  having  a  radiating  portion  and  a 
heater  for  heating  said  system  arranged  below  it  at  the  lowest  point  of  the 
circuit,  substantially  as  set  forth.    •    •    ♦ 

"3.  In  combination,  a  water  circulating  system  having  a  radiating  portion 
in  the  descending  pipe  or  upon  one  side  thereof,  a  heater  in  the  ascending 
pipe  or  upon  the  other  side  thereof,  and  a  second  heater  located  below  the 
first  named  heater  and  at  substantially  the  lowest  point  of  the  circuit,  sub- 
stantially as  set  forth." 

In  "Remarks,"  appended  to  these  new  claims,  he  says,  "Claims  12 
to  26,  both  inclusive,  are  verbatim  copies  of  original  claims,"  etc.  Ref- 
erence to  the  original  claims  demonstrates  they  are  not.  All  of  these 
new  claims  were  rejected  August  13,  1895 ;  new  claim  1  on  Pike  No. 
124,973,  and  new  claim  3  on  patents  to  Towne,  No.  512,239,  taken 
with  Pike,  and  the  examiner  said : 

*'aaim  1  is  rejected  on  the  patent  to  Pike,  124,973,  March  26,  1872,  Trala 
Water  Heating  Systems,  Steam.* 

•'Claims  2,  3,  4,  and  6  are  rejected  in  view  of  the  patent  to  Towne,  512,239, 
Jan.  2,  1894,  Train  Water  Heating  Systems,  Steam,'  when  taken  with  the 
patent  to  Pike,  above  dted.  Towne  shows  all  the  elements  set  forth  in  these 
claims,  and  Pike  shows  It  to  be  old  to  locate  a  steam  heater  at  the  lowest 
part  of  a  water  circulatory  system.  To  locate  Towne's  steam  heater  at  the 
lowest  part  of  his  circulatory  system,  in  view  of  Pike,  would  not  involve  in- 
vention.   •     ♦    • 

"Claim  8  is  rejected  on  the  patents  to  Towne,  Pike,  and  Searle,  noted,  the 
patents  to  Towne  and  Pike  showing  the  arrangement  of  the  parts  claimed^ 
and  Searle  showing  it  to  be  ordinary  to  duplicate  steam  heaters  in  operative 
contact  with  water  circulatory  system." 

October  25,  1895,  Searle,  by  his  attorney,  submitted  numerous 
amendments  and  a  long  argument  and  complaint  in  which  he  said, 
amongst  other  things: 

"The  soul  of  this  invention  which  the  examiner  designated  in  the  inter- 
ference as  patentable  consists  in  the  particular  arrangement  of  one  heater 
with  reference  to  the  other.    ♦    •    •    The  two  patents  of  Towue  and  Pike 
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are  IrreleTant*  especially  in  view  of  the  fact  that  they  are  lacking  in  the 
very  feature  which  coDstitntes  the  «oul  of  the  Invention  or  combination,  to 
wit  the  arrangement  of  one  heater  below  the  other,  and  at  substantially  the 
lowest  point  of  the  circuit  ♦  ♦  •  There  is  no  advantage  in  using  two 
beaters  in  the  same  system  unless  one  of  the  heaters  is  located  at  a  different 
elevation  than  the  other  and  is  so  connected  with  such  other  that  the  force 
resulting  from  the  ascendancy  of  the  water  In  the  first  heater  will  create  a 
circulation  through  the  upper  heater,  or,  which  is  the  reverse  of  this,  the 
ascendancy  of  the  water  in  the  upper  heater  will  draw  the  current  through 
the  lower  one.'* 

Now  it  so  happens  that  this  very  idea  had  been  expressed  and  fully 
illustrated  in  British  patent  to  Oswald  Rose,  No.  2,567"  of  May  31, 
1882  (see  Fig.  16),  where  we  have  the  primary  and  lower  heater  and 
two  auxiliary  heaters  in  the  line  of  circulation  one  above  the  other. 
The  patentee  says: 

"Figure  16  shows  an  arrangement  by  which  large  spaces  can  be  heated  by 
one  circulating  pipe  and  the  water  therein  maintained  at  a  high  temperature 
notwithstanding  the  length  of  piping  it  has  to  pass  through.  X  is  the  main 
heater,  and  X'  X2  are  other  heaters  plac^  round  the  pipe  at  suitable  inter- 
vals after  the  manner  shown  in  Figure  8  to  assist  in  maintaining  the  heat  in 
and  promoting  the  circulation  of  the  water  or  other  fluid  contained  in  the 
endless  pipe." 

His  system  is  applied  to  railway  carriages.  Rose  used  electricity 
instead  of  steam  for  communicating  heat  to  the  water  in  the  circulat- 
ing systems  of  pipes. 

The  Towne  patent  of  1894  covered  a  system  of  circulating  pipes,  two 
heaters  in  operative  contact  therewith,  and  operated  separately  or 
simultaneously,  one  designed  to  be  the  main  source  of  heat  and  the 
other  for  emergencies  or  use  when  the  other  did  not  sufficiently  heat 
the  car,  both  heaters  being  in  the  circulating  system,  so  that  the  one 
supplemented  the  one  or  aided  the  other  in  heating  the  water  in  the 
pipes.  This  stove  or  heater  was  also  so  constructed  that,  if  by  insuf- 
ficiency of  steam  from  the  engine,  or  want  of  it  when  the  car  was 
detached  from  the  train,  it  was  desirable  to  add  other  heat  to  that  of 
the  steam,  or  beat  solely  by  other  means,  the  water  in  the  pipes  and 
entire  system  could  be  heated  by  a  gas  flame,  etc.  Towne  said  noth- 
ing of  having  the  one  heater  higher  up  than  the  other.  He  describes, 
in  part,  his  system  as  follows : 

"A  transfer-chamber  in  each  car  adapted  to  be  connected  with  the  prime 
heater  and  to  receive  heat  therefrom  through  pipes  and  flexible  couplings  be- 
tween the  cars,  and  to  transfer  the  heat  thus  received  to  the  local  circulat- 
ing medium  of  the  car;  third,  a  local  circulatory  system  of  pipes  in  each 
car  connected  with  the  transfer  chamber  and  adapted  to  have  the  water  con- 
tained in  said  pipes  heated  by  it;  fourth,  a  local  supplementary  heater  In 
each  car  connected  with  the  transfer  chamber  and  adapted  to  heat  the  local 
circulating  medium  by  direct  combustion  of  fueL  *  *  *  instead  of  hav- 
ing the  local  heater  embody  In  one  structure  the  steam  heated  transfer  cham- 
ber and  the  combustion  chamber,  as  Just  described,  these  two  chambers  may  be 
either  duplicated  or  divided." 

It  seems  clear  to  me  that  it  was  a  self-evident  proposition  that  if 
one  steam  heater  would  heat  the  water  at  one  point  and  cause  it  to 
rise  that  another  in  the  same  ascending  pipe  would  add  heat  to  the 
ascending  column  of  water,  or  restore  heat  at  a  distance  from  the  start- 
ing point,  and,  in  either  event,  keep  up  or  accelerate  the  circulation 


Digitized  by  v:iOOQIC  


486  IGO  FfiDBBAL   BBPOBTIBB. 

as  the  case  might  be  or  necessity  demand.  All  this  was  pointed  out 
and  illustrated  in  the  prior  art  as  we  have  seen.  As  heater  after  heater 
in  this  art  had  been  placed  at  the  lowest  point  in  the  circulating  sys- 
tem as  common  sense  and  experience  dictated  it  should  be,  for  the  rea- 
son that  the  effect  of  heat  on  the  water  in  the  pipe  when  the  proper 
temperature  was  reached  was  to  cause  the  heated  water  to  rise  and 
move  onward,  it  seems  to  me  that  in  1887*  the  idea  of  placing  one  heat- 
er at  substantially  the  lowest  point  in  the  system  was  no  longer  new  or 
novel,  and  that  the  location  of  a  heater  at  that  point  presented  no 
patentable  invention.  To  my  mind  it  was  no  more  patentable  to  place 
the  primary  heater  at  the  base  of  the  colunm  of  water  than  it  would 
have  been  to  locate  the  fire  at  the  lowest  end  of  the  chimney,  base  of 
the  column  of  air,  if  it  had  been  desired  to  establish  circulation 
throughout  -its  entire  length.  The  history  of  the  art  does  not  suggest 
that  any  one  ever  thought  of  patenting  such  an  arrangement  until  it 
was  suggested,  not  by  Searle,  but  by  the  remark  of  the  Examiner  that 
such  was  the  arrangement  illustrated  in  the  drawings  of  Searle.  Out 
of  the  17  original  claims  of  Searle,  neither  of  which  suggested  those 
finally  allowed,  and  out  of  the  27  new  claims,  including  those  formu- 
lated and  presented  in  1892,  three  were  finally  allowed,  10  years  later, 
after  rejection,  amendment,  and  changes,  as  the  result  of  mere  per- 
sistence, the  3  claims  in  suit.  And  it  is  conceded  they  present  no 
possible  element  of  novelty  unless  it  be  in  the  placing  of  one  of  the 
heaters  "at  substantially  the  lowest  point  of  the  circuit."  And  to 
make  a  possible  patentable  combination  this  must  be  done  in  connec- 
tion with  another  heater  at  another  point  on  the  ascending  column 
of  water — that  is,  on  the  ascending  pipe.  To  place  one  heatei^  at  the 
lowest  point  had  been  done  before,  several  times;  that  it  should  be 
placed  there  for  convenience  to  secure  the  best  results  were  obvious 
and  hence  it  became  the  old  story  of  putting  one  stove  by  the  side  of 
another,  but  at  a  distance  from  it,  to  better  heat  the  building.  It  has 
been  known  for  generations  that  the  best  way  to  heat  the  rooms  on 
the  first  floor  is  to  put  your  heater  there,  or  in  the  basement,  and  not 
in  the  attic,  as  heat  rises — ^the  same  as  hot  water — ^and  that,  if  you 
would  add  to  the  heat  of  the  air  that  passes  to  the  chambers  above  and 
becomes  cooler,  you  should  place  another  heater  there.  I  do  not  think 
such  an  arrangement  of  heaters  in  1887  would  have  presented  patent- 
able novelty. 

Ordinarily  the  work  of  the  one  heater  in  the  circulating  system  of 
Searle  would  be  as  complete  and  effective  and  produce  as  good  a  re- 
sult as  the  work  of  the  two.  The  second  heater  in  the  system  (I  am 
not  referring  to  the  emergency  heater),  the  more  elevated  one,  made 
hot  by  steam  brought  to  it  from  the  common  source  of  supply,  and 
transferring  the  heat  to  the  water  in  the  pipes,  works  precisely  the 
same  and  produces  precisely  the  same  result  it  would  were  the  other 
not  in  the  system.  Its  function  and  its  sole  function  is  to  heat  the 
water  in  the  pipe  at  that  point,  taking  it  as  it  finds  it  when  it  ar- 
rives. It  neither  aids  nor  retards  the  operation  of  the  one  below,  the 
so-called  primary  heater.  That  heater's  sole  function  is  to  heat  the 
water  at  that  point  taking  it  as  it  finds  it.  When  heated  to  a  certain 
point  the  water  rises  in  obedience  to  a  natural  law.    This  heater  must 


Digitized  by  V:iOOQIC 


SAFETY   CAB  H.  A  L.  CO.  V.  CONSOLIDATED  CAR  H.  CO.  487 

heat  the  water  to  a  certain  degree  before  it  will  expand  and  rise.  This 
water  once  made  hot  rises  of  its  own  accord  and  passes  on,  and  the 
heater  busies  itself  with  a  fresh  supply.  Its  power  to  heat  the  water 
is  derived  solely  from  the  steam  brought  from  the  locomotive  or  other 
source  of  supply  and  depends  thereon.  The  second  heater  aids  it  in 
no  way  in  transferring  heat  from  the  steam  to  the  water.  It  does  not 
draw  the  water  through  it  or  to  it  or  aid  it  to  transfer  more  heat  to 
the  water  that  comes  to  it  than  it  otherwise  would,  or  impart  heat  to 
it  more  easily.  The  first  heater  does  cause  hot  or  warm  water  to  reach 
the  second  heater  but  this  water  being  hot  or  warm  in  any  degree  does 
not  aid  the  second  heater  to  transfer  to  it  more  heat  than  it  otherwise 
would,  or  to  do  its  work  of  transferring  the  heat  from  the  steam  to  the 
water  more  easily  or  expeditiously.  You  can  heat  warm  water  to  the 
boiling  point,  or  any  desired  point  more  quickly  than  you  can  cold  water 
for  the  reason  it  requires  the  transfer  of  less  heat,  but  the  work  of 
transferring  the  heat  that  is  transferred,  which  is  the  function  of  the 
heat  itself,  remains  precisely  the  same.  Hence  the  placing  of  two 
heaters  in  the  same  ascending  pipe  is  a  mere  aggregation. 

This  is  not  a  patent  or  a  claim  for  an  improved  heater  or  an  im- 
proved transfer  heater,  but  merely  for  a  combination  of  old  elements 
constituting  a  structure  for  heating  cars,  etc.  It  is  not  a  new  or  im- 
proved process  for  heating  water  in  a  circulating  system  or  for  trans- 
ferring heat  from  a  steam  pipe  or  pipes  or  receptacle  to  water  in  such 
a  system.  The  process  of  reasoning  by  which  the  conclusion  was 
reached  that  these  claims  disclose  patentable  invention  was  (and  I 
quote  from  Steward,  Examiner) : 

"As  regards  the  merits  of  the  inyention,  it  Is  noted  that  in  the  declaration 
of  interference  No.  14,804,  the  Issue  in  said  interference  was  believed  to  be 
patentable  over  the  issue  in  Interference  No.  12,961,  only  in  the  precise  ar- 
rangement of  the  heaters,  relative  to  the  liquid  circuit,  the  prime  function  of 
the  heater  in  the  ascending  pipe  being,  in  the  opinion  of  the  examiner,  to  give 
direction  to  the  heat  conveying  medium,  while  the  prime  function  of  the 
*8econd  heater*  was  to  heat  said  medium,  the  object  of  locating  said  'second 
heater*  at  substantially  the  lowest  point  of  the  circuit  being  to  cause  the  cir- 
culating medium  to  be  in  a  heated  state  on  entering  the  ascending  pipe,  thus 
avoiding  the  extra  woric  of  lifting  said  medium  while  in  its  cold-dense-state, 
which  would  result  were  the  said  second  heater  situated  at  any  other  point 
of  the  circuit.  Considered  in  this  light,  there  is  an  Interdependence  in  action 
between  the  two  heaters,  hence,  the  assemblage  Is  something  more  than  a 
mere  duplication  of  parts  or  a  mere  aggregation." 

It  should  be  remembered  that  the  water  in  this  circulating  system 
when  the  heat  is  first  applied  is  all  of  the  same  temperature.  The 
steam  from  the  locomotive  reaches  each  heater  by  independent  means 
at  practically  the  same  instant  of  time,  and  each  heater  commences 
its  work  of  transferring  heat  from  the  steam  to  the  water  at  substan- 
tially the  same  instant  of  time.  The  action  of  the  heat  on  and  in  the 
water  is  to  separate  the  particles,  and  as  it  expands  and  rises  the  heated 
particles  fly  off  and  upward  from  the  others,  or  colder  particles.  They 
do  not  attract  the  colder  particles  or  draw  them  after  themselves  or 
do  any  work  whatever  in  that  regard.  The  tendency  is  to  repel.  Sayr 
Tyndal: 

"The  motion  of  these  atoms  is  communicated  to  the  boiler,  thence  to  the 
water,  whose  particles  are  shaken  asunder,  and  fly  from  each  other  with  a 
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repellent  energy  commensurate  with  the  heat  communicated.  •  •  •  There- 
fore we  may  reasonably  conclude  that  this  motion  or  vibration  is  heat,  or  the 
repulsive  power.  Heat,  then,  or  that  power  which  prevents  the  actual  con- 
tact of  the  corpuscles  of  bodies,  and  which  is  the  cause  of  our  peculiar  sen- 
sations of  heat  and  cold,  may  be  defined  a  peculiar  motion,  probably  a  vibra- 
tion of  the  corpuscles  of  bodies,  tending  tx>  separate  them.  It  may  with  pro- 
priety be  called  the  repulsive  motion." 

The  rising  of  the  heated  particles  tending  to  push  the  water  above 
has  a  tendency  to  create  a  vacuum  into  which  the  colder  water  below, 
if  below,  or  to  one  side,  immediately  rushes.  As  precisely  the  same 
operation  is  going  on  at  each  heater  they  act  independently.  The  pipe 
bringing  the  steam  into  the  heater  or  drum  has  nothing  to  do  with 
giving  direction  to  the  heated  water,  nor  does  the  steam  of  itself  or 
its  application  to  the  pipe  containing  the  water.  Brought  into  con- 
tact with  such  pipe  a  portion  of  the  heat  in  the  steam  is  immediately 
transferred  to  the  water  through  the  metal  side  of  the  pipe,  and  that 
water  when  sufficiently  heated  moves  immediately  upward,  and  if  there 
be  a  pipe  leading  generally  upward  from  that  point  it  will  follow  it. 
If  the  pipe  be  horizontal  with  an  opening  somewhere  the  heated  water 
will  follow  on  the  upper  side  of  the  pipe  moving  towards  the  opening. 
I  assume  that  by  "heat  conveying  medium"  in  the  above  quotation  is 
meant  the  heated  water,  inasmuch  as  it  conveys  the  heat  transferred  to 
it  to  the  different  points  of  radiation  which  are  or  may  be  all  along  the 
water  pipes.  As  before  stated  neither  heater  does  anything  to  "give 
direction  to  the  heat  conveying  medium."  Natural  laws  do  that  if  the 
water  conducting  pipes  are  so  constructed  as  to  allow  them  to  operate. 
If  there  be  a  single  pipe  only  and  room  for  expansion — an  expansion 
chamber — ^these  natural  laws  will  start  a  circulation  in  that  single 
pipe,  the  up  current  hot  or  warm,  the  down  current  by  its  side  cold- 
er, and  the  colder  water  will  be  constantly  sinking,  seeking  the  lowest 
level  and  hence  returning  to  the  heater. 

It  is  not  sufficient  to  avoid  the  statement  that  .these  two  heaters  are 
mere  aggregations  to  show  that  both  contribute  to  the  effective  heating 
of  the  car — the  final  result  sought,  the  final  object  to  be  attained.  To 
avoid  the  charge  of  aggregation  "each  element  of  the  cc«nbination  must 
qualify  every  other."  Pickering  v.  McCullough,  104  U.  S.  310,  26 
L.  Ed.  749.  "The  combination  to  be  patentable  must  produce  a  differ- 
ent force,  or  effect,  or  result  in  the  combined  force  or  processes  from 
that  given  by  their  separate  parts.  There  must  be  a  new  result  produc- 
ed by  their  union.  If  not  so,  it  is  only  an  aggregation  of  separate  ele- 
ments." Reckendorfer  v.  Faber,  92  U.  S.  347,  357,  23  L.  Ed.  719. 
"A  combination  of  well-known  separate  elements,  each  of  which,  when 
combined,  operate  separately  and  in  its  old  way,  and  in  which  no  re- 
sult is  produced  which  cannot  be  assigned  to  the  independent  action 
of  one  or  the  other  of  the  separate  elements,  is  not  patentable." 
Thatcher  Heating  Company  v.  Burtis,  121  U.  S.  286,  290,  291,  292, 
294,  295,  7  Sup.  Ct.  1034,  1038,  30  L.  Ed.  942.  All  that  Searle  did 
was  to  add  a  second  heater  in  a  hot  water  circulating  system.  But 
it  is  said  that  he  located  one  of  them  more  advantageously  than  before ; 
that  is,  at  substantially  the  lowest  point  of  the  circuit.  But  as  this 
had  been  done  before,  and  repeatedly,  1  do  not  think  he  can  claim  that 
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idea.  But  assume  that  he  can,  inasmuch  as  the  circulating  system  was 
old  and  the  heater  was  old  when  in  any  circulating  .system,  what 
Searle  accomplished  was  simply  the  advantageous  location  of  this  sec- 
ond heater  within  the  circulating  system.  To  do  this  was  not  patent- 
able invention.  Thatcher  Co.  v.  Burtis,  page  290  of  121  U.  S.,  page 
1036  of  7  Sup.  Ct.  (30  L.  Ed.  942).  He  has  not  mentioned  or  claimed 
any  new  or  improved  means  for  bringing  the  two  heaters  or  either  of 
them  into  the  system  or  for  adjusting  them  or  either  of  them  when 
there.  Each  is  placed  in  the  system  m  the  old  way  and  adjusted  in 
the  old  way  and  by  the  old  means.  One,  it  is  asserted  but  not  shown, 
is  in  a  new  location  in  the  system.  Admit,  if  we  will,  for  the  argu- 
ment, that  this  is  true,  and  that  this  is  a  better  system  than  any  of 
the  prior  ones,  that  fact  does  not  make  the  combination  patentable. 
Thatcher  Heating  Co.  v.  Burtis,  pages  290,  294  of  121  U.  S.,  pages 
1036,  1038  of  7  Sup.  Ct.  (30  L.  Ed.  942).  I  cannot  distinguish  this 
case  inprinciple  from  the  Thatcher  Case  just  referred  to.  In  that  case 
what  Thatcher  did  was  to  combine  in  one  structure,  for  the  better 
heating  of  rooms  or  a  building,  by  securing  a  uniform  and  steady 
heat  that  could  be  regulated  by  the  occupants  of  the  upper  rooms  and 
by  means  of  a  heater  that  did  not  require  frequent  attention  (see  page 
291  of  121  U.  S.,  page  1036  of  7  Sup.  Ct.  [30  L.  Ed.  942])— all  of 
which  he  accomplished — a  cyclinder  or  body  of  the  heater  projecting 
out  from  the  frame. ol"  mantel;  a  feeder  or  fuel  magazine  within  the 
cylinder,  and  an  opening  through  which  the  magazine  was  fed  from 
above.  He  thus  increased  the  capacity  of  the  magazine  and  extended 
the  feeder  or  magazine  to  the  feed  hole  so  as  to  allow  an  uninterrupt- 
ed passage  of  coal  from  above  instead  of  through  the  front  or  side 
doors.  Each  element  was  old,  but  they  had  not  been  used  in  combina- 
tion.   Judge  Wallace  in  the  Circuit  Court  said  (12  Fed.  569): 

"Inasmuch  as  the  heater  was  old,  and  the  fuel  receptacle  with  the  describ- 
ed opening  was  old  when  located  within  an  ordinary  coal  stove,  what  Thatch- 
er accomplished  was  merely  the  advantageous  location  of  the  fuel  receptacle 
within  the  fireplace  heater.  ♦  ♦  ♦  It  must  be  conceded  that  It  was  not 
obvious  that  such  a  fuel  magazine  could  be  advantageously  employed  In  such 
a  heater.  Attempts  had  been  made  by  others  to  do  the  same  thing  without 
satisfactory  results,  but  Thatcher's  organization  was  a  success,  and  inune- 
diately  commended  itself  to  the  public.  But  Thatcher's  broad  claims  cannot 
be  sustained.  There  may  have  been  patentable  novelty  in  the  means  he  em- 
ployed to  adjust  the  parts  in  the  new  organization  but  there  was  none  in  mere- 
ly bringing  those  parts  together.  They  did  not  perform  any  new  function  in 
the  new  arrangement.  The  fuel  magazine  does  just  the  same  work  in  the  new 
structure  It  did  in  the  ordinary  coal  stove.  •  •  •  The  parts  do  not  co- 
operate to  produce  a  new  result.  By  their  aggi-egation  the  new  structure  con- 
tains all  the  advantages  which  resided  before  separately  in  several  structures. 
The  new  heater  is,  therefore,  a  better  heater  than  any  which  preceded  it,  but 
it  does  not  present  a  patentable  combination,  irrespective  of  the  means  em- 
ployed to  adjust  the  several  parts  into  etBclent  relations  to  each  other." 

The  Supreme  Court  of  the  United  States  quoting  and  approving  all 
tills  said : 

"It  is  admitted  that  what  Thatcher  did,  and  all  that  he  did,  was  to  trans- 
fer this  well-known  fuel  magazine  from  its  use  in  an  out-standing  base-burn- 
ing stove  to  a  fireplace  heater,  equally  well  known  and  In  common  use  as  to 
its  arrangement,  construction,  position,  and  mode  of  operation.  When  this 
fuel  magazine  was  thus  transferred  from  one  kind  of  stove  to  another,  in  its 
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new  situation  it  performed  precisely  tlie  same  function,  with  respect  to  the 
fuel  and  the  fire,  as  it  had  always  been  accustomed  to  perform  in  its  old 
place,  and  the  fireplace  heater  into  which  it  was  thus  newly  placed,  so  far  as 
the  generation  and  transmission  of  heat  and  heated  air  are  concerned,  operat- 
ed precisely  as  it  had  habitually  done  before.  It  is  true  that  such  a  fireplace 
heater,  by  reason  of  tlie  fuel  magazine,  was  a  better  heater  than  before,  just 
as  the  outstanding  stove  with  its  similar  fuel  magazine  was  a  better  heater 
than  a  similar  stove  without  such  a  fuel  magazine.  But  the  improvement  in 
the  fireplace  heater  was  the  result  merely  of  the  single  change  produced  by 
the  introduction  of  the  fuel  magazine,  but  one  element  in  the  combination. 
The  new  and  improved  result  in  the  utility  of  a  fireplace  heater  cannot  be 
said  to  be  due  to  anything  in  the  combination  of  the  elements  which  com- 
pose it,  in  any  other  sense  than  that  it  arises  from  bringing  together  old  and 
'.vell-kiiown  separate  elements,  which,  when  thus  brought  together,  operate 
separately,  each  in  its  own  way.  There  is  no  specific  quality  of  the  result 
which  cannot  be  definitely  assigned  to  the  independent  action  of  a  single  ele- 
ment. There  is,  therefore,  no  patentable  novelty  in  the  aggregation  of  the 
several  elements,  considered  in  itself.  If,  however,  to  adapt  these  several  ele^ 
ments  to  each  other,  so  that  they  can  act  together  in  one  organization,  re- 
quired the  use  of  means  not  within  the  range  of  mere  mechanical  skill,  then*  it 
would  be  true  that  the  invention  of  such  means  for  effecting  a  mutual  ar- 
rangement of  the  parts  would  be  patentable.  If,  in  the  present  case,  owing  to 
the  necessary  form,  size,  structure,  and  situation  of  a  fireplace  heater  as 
ordinarily  made  and  used,  there  were  ascertained  difficulties  in  uniting  such 
a  fuel  magazine  as  Thatcher  adopted  from  its  known  use  in  out-standing  base- 
burning  stoves,  and  those  difficulties  were  overcome  by  something  more  than 
mere  mechanical  ingenuity,  he  might  have  been  entitled  to  a  patent,  not  for  the 
combination,  however  made,  of  the  fuel  magazine  and  the  fireplace  heater,  but 
for  the  means  which  he  had  invented  for  effecting  it.  Nothing  of  that,  how- 
ever, appears  in  this  case.  The  invention  described  is  not  of  any  such  device 
for  effecting  the  combination ;  no  claim  is  made  of  that  character.  The  claim 
made  Is  for  the  combhiatlon,  no  matter  how  or  by  What  means  It  is  or  may 
be  effected." 

So  here,  the  improvement  in  the  circulating  system  is  the  result  of 
the  single  change  produced  by  the  introduction  of  this  second  heater 
and  "there  is  no  specific  quality  of  the  result  which  cannot  be  definite- 
ly assigned  to  the  independent  action  of  a  single  element."  No  new 
function  whatever  is  evolved  from  this  combination  and  hence  it  is 
not  patentable,  all  the  elements  being  old.  Specialty  Mfg.  Co.  v.  Fen- 
ton  Mfg.  Co.,  174  U.  S.  492,  498,  19  Sup.  Ct.  641,  643  (43  L.  Ed. 
1058)  where  it  is  held : 

"Putting  the  Hoffman  patent  in  its  most  favorable  light,  it  is  very  little, 
if  anything,  more  than  an  aggregation  of  prior  well-known  .devices,  each  con- 
stituent  of  which  aggregation  performs  its  own  appropriate  function  in  the 
old  way.  Where  a  combination  of  old  devices  produces  a  new  result  such 
combination  is  doubtless  patentable,  but  where  the  combination  is  not  only 
of  old  elements,  but  of  old  results,  and  no  new  function  is  evc^ved  from  such 
combination,  it  falls  within  the  rulings  of  this  court  in  Halles  v.  Van  Wormer, 
20  Wall.  (U.  S.)  353,  368,  22  L.  Ed.  241 ;  Redcendorfer  v.  Paber,  92  U.  S.  347, 
356,  23  L.  Ed.  7l6;  Phillips  v.  Detroit,  111  U.  S.  604,  4  Sup.  Ot  580.  28  L.  Ed. 
532;  Brinkerhoff  v.  Aloe,  146  U.  S.  515,  517,  13  Sup.  Ct  221,  86  Ix  E3d. 
1068;  Palmer  v.  Coming,  156  U.  S.  342,  845,  16  Sup.  Ct  881,  39  L.  Ed.  445; 
Richards  v.  Chase  Elevator  Co.,  158  U.  S.  200,  15  Sup.  Ct  831,  39  U  Ed.  991. 
Hoffman  may  have  succeeded  in  producing  a  shelf  more  convenient  and  more 
salable  than  any  which  preceded  it,  but  he  has  done  it  principally,  If  not 
wholly,  by  the  exercise  of  mechanical  skUl." 

And,  if  adding  this  second  heater  in  the  circulating  system  at  sub- 
stantially the  lowest  point  does  add  to  the  efficiency  of  the  system, 
aids  the  circulation,  and  increases  the  heat  carried  thereby  and  radi- 
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ated  into  the  car,  as  it  is  done  in  obedience  to  the  same  law  and  in  the 
same  way  and  by  the  same  means  and  only  by  an  increase  of  the  heat, 
power  employed  and  applied,  a  mere  duplication,  it  is  "a  mere  differ- 
ence in  degree,  a  carrying  forward  of  an  old  idea,  a  result,  perhaps 
somewhat  more  perfect,  but  not  rising  to  the  dignity  of  invention." 
Wright  V.  Yuenghing,  165  U.  S.  47,  53,  54,  15  Sup.  Ct.  1,  39  L.  Ed. 
64,  and  cases  there  cited.  The  court  said,  pages  53  and  64  of  156  U. 
S.,  page  4  of  15  Sup.  Ct.  (39  L.  Ed.  64) : 

"Wright's  only  invention,  then,  was  In  the  combination  of  the  cylindrical 
guide  with  the  trough  shown  in  the  Farrar  patent  Did  this  accomplish  a 
new  and  valuable  result  It  is  quite  possible  that  a  patent  therefor  might  have 
been  sustained,  but  we  do  not  find  this  to  be  the  case.  The  cylindrical  guide 
l)erf orms  the  same  functions  as  in  the  prior  patents ;  the  trough,  in  which  the 
connecting  rod  works  In  the  Farrar  patent,  Is  practically  the  same  as  In  the 
Wright  patent,  and  the  combination  Is  a  mere  aggregation  of  their  rei^ective 
functions.  If  the  combination  of  the  trough  and  cylindrical  guide  of  the 
Wright  patent  gives  greater  lightness  and  strength  to  the  frame  than  the  com- 
bination of  the  trough  and  the  flat  guides  of  the  Farrar  patent,  it  is  a  mere 
difference  in  degree,  a  carrying  forward  of  an  old  idea,  a  result  perhaps,  some- 
what more  perfect  than  had  hitherto  been  attained,  but  ntt  rising  to  the  dig- 
nity of  invention.  We  have  repeatedly  held  patents  of  this  description  to  be 
invalid.  Stimpson  v.  Woodman,  10  Wall.  (U.  S.)  117,  19  L.  Ed.  866;  Smith 
V.  Nichols,  21  Wall.  (U.  S.)  112,  22  L.  Ed.  5G6 ;  Guidet  v.  Brooklyn,  105  U.  S. 
.'kSO,  26  L.  Ed.  1106 ;  Hall  v.  Macneale,  107  U.  S.  90,  2  Sup.  Ot.  73,  27  L.  Ed. 
367." 

See,  also,  BrinkerhofI  v.  Aloe,  146  U.  S.  615,  616,  13  Sup.  Ct.  221, 
224  (36  L.  Ed.  1068)  where  itis  said: 

"To  sustain  a  patent  on  a  combination  of  old  devices  it  is  well  settled  that 
SI  new  result  must  be  obtained  which  IS  due  to  the  joint  and  co-operating  ac- 
tion of  all  the  old  elements.  Either  this  must  be  accomplished,  or  a  new  ma- 
chine of  distinct  character  and  function  must  be  constructed.  Pickering  v. 
McCullough.  104  U.  S.  310,  26  L.  Ed.  749;  Hailes  v.  Van  Wormer,  20  Wall. 
353,  22  L.W  Ed.  241 ;  Tack  Co.  v.  Manufacturing  Ck).  (C.  C.)  3  Fed.  26,  9  Biss. 
258 ;  Wringing  Machine  Co.  v.  Young,  14  Blatchf .  46,  Fed.  Cas.  No.  9,508.  If 
several  old  devices  are  so  put  together  as  to  produce  even  a  better  machine 
or  Instrument  than  was  formerly  in  use,  but  each  of  the  old  devices  does 
what  it  liad  formerly  done  in  the  instrument  or  machine  from  which  it  was 
borrowed  and  in  the  old  way,  without  uniting  with  other  old  devices  to  per- 
form any  joint  function,  it  seems  that  the  combination  is  not  patentable." 

In  Am.  C.  M.  Co.  v.  Helmstetter,  142  Fed.  978,  the  Circuit  Court 
of  Appeals,  Second  Circuit,  said  (page  980,  74  C.  C.  A.  240,  page 
342): 

"The  fact  that  the  two  devices  are  not  separately  claimed,  but  only  in  com- 
bination, would  indicate  that  the  patentee  regarded  the  elements  individually 
considered  as  old.  The  distinction  between  a  combination  and  an  aggregation 
lies  in  the  presence  or  absence  of  mutuality  of  action.  To  constitute  a  combi- 
nation it  is  essential  that  there  should  be  some  joint  operation  performed  by 
its  elements,  producing  a  result  due  to  their  joint  and  co-operating  action, 
while  in  an  aggregation  there  is  a  mere  adding  together  of  separate  con- 
tributions, each  operating  Independently  of  the  other.  Hailes  v.  Van  Wormer, 
20  Wall.  353,  25  L.  Ed.  241 ;  Reckendorf er  v.  Faber,  92  U.  S.  347,  357,  23  L. 
Ed.  739;  Pickering  v.  McCullough,  104  U.  S.  310,  318,  26  L.  Ed.  749." 

Here,  these  heaters  do  not  act  jointly,  but  each  separately,  inde- 
pendently. They  both  operate  at  the  same  time  on  the  water  in  the 
pipe  but  each  transfers  heat  in  its  own  way  at  its  point  of  operation 
and  the  heat  from  the  one  is  simply  added  to  that  of  the  other  or  goes 
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to  supply  a  loss  of  heat  by  radiation.  See,  also,  Dodge  Coal  Storage 
Co.  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  139  Fed.  976,  affirmed  by  Circuit 
Court  of  Appeals,  Second  Circuit,  150  Fed.  738,  80  C.  C.  A.  404. 

The  Searle  patent  in  suit  is  void  for  want  of  patentable  invention  in 
view  of  the  prior  art ;  and  the  introduction  of  the  second  heater  at  sub- 
stantially the  lowest  point  of  the  circuit  was  a  mere  aggregation  of 
old,  well-known  devices ;  and  this  location  of  one  heater  at  that  point 
was  not  the  idea  of  Searle,  but  of  the  Examiner  at  the  Patent  Office, 
suggested  to  him  by  the  prior  art  which  he  cited,  and  then  adopted  by 
Searle  and  formulated  into  a  claim  about  four  years  after  his  applica- 
tion was  filed,  and  after  such  location  and  duplication  of  heaters  in 
such  a  system  had  gone  into  general  use,  and  after  his  original  claims 
had  been  rejected.  But  more  than  this,  in  view  of  the  art  as  it  exist- 
ed in  1887-1888,  ordinary  mechanical  and  engineering  skill  was  fully 
competent  to  do  sdl  that  Searle  did  or  claims  to  have  done.  The  de- 
fendant company  was  making  and  selling  a  circulating  system  with 
more  than  one  transfer  heater  in  its  ascending  pipes  two  years  or 
more  before  Searie  formulated  such  a  claim.  Complainant's  Exhibit 
No.  26,  said  to  show  defendant's  construction,  presents  two  "lower 
transfer  heaters"  beneath  the  car  floor  and  two  "transfer  heaters" 
above  it,  and  also  a  third,  or  emergency  heater.  Defendant  has  an 
improved  system  of  is  own,  and  has  a  separate  circuit  for  each  side 
of  the  car.  It  has  placed  two  of  its  transfer  heaters  where  Pike  placed 
his  in  1872,  where  Weibel  placed  his  in  1873,  and  where  Duffield  plac- 
ed his  in  1877  (see  patents  Nos.  124,973,  144,426,  and  194,418),  under- 
neath the  car  and  at,  or  even  below,  substantially  the  lowest  point  of 
the  circuit. 

I  have  carefully  examined  the  testimony  of  complainant's  witnesses 
Freeman  and  Carpenter  and  all  the  evidence  of  tests.  I  will  not  go 
into  it  as  to  my  mind  it  fails  to  establish  any  joint  action,  co-operation, 
co-action  of  the  two  heaters  in  the  sense  of  the  patent  law.  Again,  if 
we  accept  that  theory,  for  it  is,  at  best,  but  a  mere  speculative  theory, 
defendant's  system  does  not  work  in  accordance  with  it.  Defendant 
divides  his  circuit  into  two  equal  portions,  and  uses  his  heaters  to 
renew  the  heat  in  the  water  at  distant  points,  and  not  to  enable  the 
one  to  operate  differently  from  what  it  would  standing  alone  in  the 
circuit.  That  is,  he  does  not  place  them  near  together  so  as  to  enable 
the  one  to  perform  some  different  function  than  it  otherwise  would 
by  having  hot  water  to  operate  on,  or  in  having  hot  water  operate 
on  it. 

Dixon  Patent, 

As  to  the  Dixon  patent  I  think  the  defense  of  laches  is  clearly  es- 
tablished ;  also  that  of  noninfringement.  An  essential  element  of  that 
patent  which  has  but  one  claim  is  a  cock  located  in  the  lower  drum 
for  discharging  the  water  of  condensation.  This  cock  the  defendant 
does  not  use  with  the  steam  heater.  In  short,  it  wholly  omits  an  ele- 
ment of  Dixon  which  he  made  essential  by  specifically  inserting  and 
claiming  it  in  his  combination  located  at  a  certain  point.  The  Dixon 
patent  followed  the  Searle  patent  in  suit  and  several  others.  He  filed 
broad  claims  which  were  rejected  and  canceled.     Others  were  sub- 
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stituted  only  to  be  rejected  and  canceled.  Then  came  the  narrow  claim 
in  suit  and  of  it  he  said,  by  his  attorneys,  "The  claim  is  specific,  and 
covers  a  peculiar  organization  of  parts  only  shown  by  Dixon."  He 
must  be  limited  to  this  "peculiar  organization."  He  was  in  no  sense 
a  pioneer.  He  has  submitted  to  limitations  and  restrictions  imposed 
by  the  Patent  Office,  and  has  also  expressly  limited  himself.  I  think 
it  well  said  that  the  distinction  between  this  specific  claim  and  the  re- 
jected and  canceled  claim  is  that  the  claim  in  suit  specifies  the  cock, 
f,  near  the  expansion  tank,  and  which  cock  controls  the  admission  of 
steam  to  the  drums,  first,  the  upper  drum,  and  thence  through  pipes 
or  a  pipe  to  the  lower  drum,  and  the  code,  b,  in  the  lower  drum,  under 
the  car,  for  discharging  the  water  of  condensation.  This  is  not  de- 
fendant's construction  or  organization.  Defendant  for  a  specific  pur- 
pose places  its  cock  for  discharging  the  water  of  condensation  in  the 
main  steam  pipe  under  the  car,  and  at  a  point  where  it  will  not  freeze 
when  the  drum  is  not  heated.  Of  course  the  location  of  this  cock  is 
not  fundamental  in  the  claim.  It  has  no  new  main  or  fundamental 
idea.  It  is  apparent  also  that  defendant  has  a  peculiar' organization 
of  old  elements  which  materially  differs  from  that  of  the  Dixon  patent. 
However,  when  a  claimant,  contesting  with  a  score  of  others  in  the 
same  field  and  at  the  same  time,  after  repeated  rejections,  in  order  to 
obtain  a  patent  at  all,  adopts  and  specifies  as  his  invention  a  "peculiar 
organization"  of  parts  and  specifies  and  specifically  names  and  lo- 
cates those  several  parts  he  is  held  to  the  peculiar  organization  so 
particularized,  specified  and  claimed. 

But  after  all,  the  laches  of  complainant,  unexplained  and  not  ex- 
cused, should  defeat  this  action  so  far  as  the  Dixon  patent  is  concern- 
ed. .That  patent  applied  for  in  1888,  as  limited  and  changed,  was 
finally  granted  in  August  11,  1891,  over  10  years  prior  to  the  com- 
mencement of  this  suit.  In  1890,  and  the  evidence  is  not  disputed,  the 
defendant,  a  competitor  of  the  complainant,  commenced  making,  ad- 
vertising, and  selling  car-heating  apparatus  and  devices  like  those  now 
alleged  to  infringe.  There  is  no  question  that  those  devices  infringed 
the  Dixon  claim  if  the  ones  now  complained  of  do.  There  can  be  no 
question  that  the  complainant  knew  just  what  defendant  was  doing. 
There  was  no  possible  concealment  or  covering  up.  When  those  devi- 
ces went  into  use  they  w.ere  plain  to  see,  and  open  to  inspection  by  all 
the  world,  and  it  is  impossible  to  suppose  that  complainant  did  not  keep 
its  eye  on  what  defendant  was  doing.  I  do  not  think  the  complainant 
ever  expected  to  rely  on  the  Dixon  patent  as  a  valid  patent  or  as  broad 
enough  to  cover  the  defendant's  construction.  The  following  cises 
are  sufficiently  in  point  and  all  are  directly  applicable:  Lane  &  Bod- 
ley  Co.  v.  Locke,  150  U.  S.  193,  14  Sup.  Ct.  78,  37  L.  Ed.' 1049; 
Richardson  v.  D.  M.  Osborne  &  Co.,  93  Fed.  828,  36  C.  C.  A.  610 ; 
McLaughlin  v.  People's  R.  Co.  (C.  C.)  21  Fed.  574;  Woodmanse  & 
Hewitt  Mfg.  Co.  v.  Williams,  68  Fed.  489,  16  C.  C.  A.  620;  Meyro- 
witz  Mfg.  Co.  v.'Eccleston  (C.  C.)  98  Fed.  437;  Starrett  v.  Stevens 
Arms  Co.  (C.  C.)  96  Fed.  244 — all  patent  cases.  Speidel  v.  Henrici, 
120  U,  S.  377,  387,  7  Sup.  Ct  610,  .30  L.  Ed.  718;  Abraham  v.  Ord- 
way,  168  U.  S.  416,  15  Sup.  Ct.  894,  39  L.  Ed.  1036 ;  Penn  Mutual 
Life  Ins.  Co.  v.  AustKi,  168  U.  S.  685,  697,  18  Sup.  Ct  223,  42.  L. 
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Ed.  626;  Gildersleeve  v.  N.  M.  M.  Co.,  161  U.  S.  573,  16  Sup.  Ct. 
663,  40  L.  Ed.  812;  Gill  v.  U.  S.,  160  U.  S.  426,  16  Sup.  Ct.  322, 
40  L.  Ed.  480. 

In  my  judgment  it  would  be  inequitable  to  permit  an  interference 
with  defendant  in  its  business  on  the  ground  of  alleged  infringement 
of  this  Dixon  patent  after  a  delay  of  over  10  years  in  bringing  suit 
during  all  of  which  time  without  protest  it  was  making  and  selling  the 
devices  now  alleged  to  infringe,  especially  in  view  of  the  narrow  char- 
acter of  the  Dixon  claim,  its  doubtful  validity,  and  the  great  doubt 
that  infringement  has  been  committed.  This  delay  would  seem  to  be 
an  admission  either  that  the  Dixon  patent  is  invalid  in  view  of  the 
prior  art  or  that  defendant  does  not  infringe. 

There  will  be  a  decree  dismissing  the  bill,  with  costs. 


SMITH  ft  HBMENWAY  CO.  v.  B.  C.  8TBARNS  &  (XX 

(Circuit  Court,  N.  D.  New  York.    March  80,  190a) 

No.   7.127. 

Patents— iNiTtiNGEMENT— Miter  -  Box . 

The  Searey  patent,  No.  622,190,  for  a  saw-guide  for  sawing  material 
for  forming  miter-Joints,  if  conceded  validity  is  not  in  any  aense  a 
pioneer  patent,  but  is  merely  for  an  improvement  in  details  of  conatruc- 
tion  of  the  miter-boxes  of  the  prior  art,  and  is  limited  by  the  action  of 
the  Patent  Office  to  the  precise  combination  shown  and  described,  with- 
out any  range  of  equivalents,  and  the  patentee  having  expressly  limited 
himself  to  a  device  with  the  "two-part  slotted  standard  hinged  to  the 
bed  outside  of  the  line  of  the  inner  face  of  the  bed"  the  patent  is  not 
infringed  by  the  device  of  the  Potter  patent,  No.  867,927,  in  which  the 
hinge  is  located  Inside  of  the  inner  'face  of  the  bed,  although  in  all  other 
respects  such  device  is  a  substantial  copy  of  that  of  the  patent 

In  Equity.  Suit  to  restrain  alleged  infringement  of  United  States 
letters  patent,  No.  632,190,  issued  March  28, 1899,  to  Thompson  and 
others,  as  assignee  of  Charles  O.  Seavey,  for  "saw-guide  for  sawing 
material  for  forming  miter-joints." 

Robinson,  Martin  &  Jones,  for  complainant 
Alfred  Wilkinson,  for  defendant. 

RAY,  District  Judge.  The  patent  in  suit  has  but  one  claim,  which 
reads  as  follows : 

"In  a  saw-guide  for  sawing  materia]  to  form  miter-joints,  the  combination 
of  a  bed  or  frame  adapted  to  fit  the  edge  of  the  material  to  be  sawed,  a  two- 
part  slotted  standard  hinged  to  the  bed  outside  of  the  line  of  the  inner  face 
of  the  bed,  the  parts  of  said  standard  being  free  above  the  lowest  line  of 
movement  allowed  to  the  sa^w  and  Joined  together  below  said  line,  each  part 
being  provided  with  a  laterally-extending  plate  or  fram4,  said  plates  being 
wholly  separated  from  each  other  throughout,  substantially  as  described." 

The  patentee  says  that  his  "invention  has  relation  to  devices  for 
guiding  or  controlling  the  position  or  line  of  action  of  a  hand  saw 
in  sawing  up  stock  in  ordfer  to  fit  the  abutting  ends  to  form  neat  close 
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miter-Joints,  such  as  are  desirable  if  not  essential  in  the  inside  finish- 
ing of  houses.  By  my  present  invention  I  produce  a  device  which  can 
be  applied  to  the  stock  to  be  sawed  by  merely  placing  it  thereon,  and 
which  may  be  readily  adjusted  "so  as  to  secure  an  exact  cut  at  any 
predeterminate  angle.  My  device  is,  moreover,  durable  and  can  be 
compactly  folded,  so  as  to  occupy  but  little  room  in  a  carpenter's  tool 
chest  or  other  place  where  it  may  be  kept."  He  then  says  in  the  speci- 
fications, "to  the  foregoing  ends  my  invention  consists  of  (1)  a  saw- 
guide  for  aiding  in  cutting  stock  at  any  required  angle  embodying 
in  its  construction,  a,  an  angular  base  or  bed  adapted  to  be  placed 
upon  the  stock  to  be  sawed,  and,  b,  a  guide  proper  for  the  saw,  c, 
pivoted  or  hinged  upon  the  end  of  the  bed,  d,  the  said  g^ide  being 
provided  at  one  end  with  a  segmental  or  curved  arm,  which,  e,  ex- 
tends through  a  slot  in  a  standard  or  projection  connected  with  the 
bed,  in  which  slot  the  arm  is  adapted,  f,  to  be  clamped  so  as  to  hold 
the  saw-guide  in  fixed  position  at  any  angle  to  which  it  may  be  ad- 
justed." This  is  an  old  combination  of  old  elements,  and  produces 
no  new  result  whatever,  and  no  element  performs  any  new  function. 
It  is  in  fact  what  is  known  as  a  "miter-box."  In  this  claim  the  pat- 
entee says  that  the  bed  or  frame  is  adapted  to  fit  the  edge  of  the  ma- 
terial to  be  sawed.  One  part  is  turned  over  at  a  right  angle  with  the 
other  part  so  that  the  one  part  rests  against  the  face  and  the  other 
part  on  the  top  of  the  material  to  be  sawed.  The  next  element  is  a 
two-part  slotted  standard  and  it  is  hinged  to  this  bed  outside  of  the 
line  of  the  inner  face  thereof.  These  two  parts  are  free  above  the 
lowest  line  of  movement  allowed  to  the  saw  and  joined  together  be- 
low said  line.  By  this  is  meant  that  the  slot  between  the  two  parts 
which  receives  the  saw  is  open  and  free  down  as  far  as  the  saw  is 
allowed  to  operate  or  is  required  to  operate  so  that  it  cuts  down 
through  the  lumber  being  sawed  without  coming  in  contact  with  the 
metal  parts  or  any  other  obstruction.  Each  part  of  this  two-part 
standard  is  provided  with  a  laterally-extending  plate  or  frame,  and 
these  are  wholly  separated  from  each  other.  These  plates  are  side 
by  side  and  embrace  or  hold  the  saw.  We  have  three  elements  in  this 
claim:  (1)  "Bed  or  frame";  (2)  "two-part  slotted  standard";  (3) 
^'laterally-extending  plate  or  frame,"  one  on  each  part  of  the  stand- 
ard. Aside  from  immaterial  changes  of  form,  which  perhaps  make 
a  lighter  and  even  better  device,  this  combination  does  not  differ  from 
the  prior  art  in  construction,  arrangement,  operation,  or  result  except 
in  the  single  particular  that  the  two-part  slotted  standard  is  "hinged 
to  the  bed  outside  of  the  line  of  the  inner  face  of  the  bed." 

The  file  wrapper  is  in  evidence,  and  shows  that  the  application  as 
originally  filed  contained  five  claims,  all  of  which  were  rejected  on 
references  as  follows: 

"Claim  1  Is  met  in  patents:  No.  405,210,  Gouldlng,  June  11,  1889.  No. 
108,296,  Rossecrans,  Oct  11,  1870.  No.  418,117,  Oonlding,  Dec.  SI,  1889.  No. 
548.104.  Westfall.  Oct.  15,  1895.  No.  295,920,  HipoUto,  April  1,  1884.  No. 
257,041,  Meyers,  April  25,  1882.  No.  375,187,  Nixon,  Dea  20,  1887.  (All  in 
mitering  saw.)  Claims  2  and  4  present  nothing  of  Invention  over  Hipolito, 
Meyers,  and  Rossecrans.  Claim  3  presents  nothing  of  Invention  over  Hipolito, 
Meyers,  and  Gonlding.  Claim  5  Is  met  in  Rossecrans,  Meyers,  Gouldlng,  and 
Westfall.    The  claims  are  therefore  rejected." 
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Those  five  claims  read  as  follows: 

"1.  A  saw-guide  for  sawing  material  to  form  miter-Joints  consisting  of  aa 
angular  bed-plate,  a  standard  hinged  to  one  end  of  said  bed-plate  and  provid- 
ed with  saw-guide  plates  extending  therefrom,  and  means  for  clamping  and 
holding  the  said  guide-plates  in  any  position  to  which  they  may  be  adjusted 
with  reference  to  the  bed-plate. 

"2.  A  saw-guide  for  sawing  material  to  form  Inlter-jolnts  consisting  of  a 
bed-plate  adapted  to  be  placed  and  maintained  in  position  on  the  material  to 
be  operated  upon,  a  standard  hinged  to  one  end  of  said  bed-plate  and  pro- 
vided with  saw-guide  plates  extending  therefrom,  as  described,  a  slotted  pro- 
jection on  the  bed-plate,  a  segmental  arm  pivoted  at  one  end  to  one  side  of 
one  of  the  saw-guide  plates,  its  free  portion  extending  through  the  said  slot, 
and  a  set-screw  for  clamping  the  said  segmental  arm  In  position  in  the  said 
slot 

"3.  A  saw-guide  for  sawing  material  to  form  miter-Joints  consisting  of  a 
bed-plate,  a  standard  composed  of  two  members  clamped  together  at  their 
lower  ends  and  hinged  to  said  bed-plate,  saw-guide  plates  integrally  con- 
nected with  said  members  of  the  standard  and  extending  therefrom,  as  de- 
scribed, and  means  for  clamping  the  guide-plates  and  standard  In  any  posi- 
tion to  which  they  may  be  adjusted  with  reference  to  the  bed. 

"4.  In  a  saw-guide,  the  combination,  with  an  angle  base  or  bed  provided 
with  a  slotted  stud  or  projection  and  a  set-screw,  of  a  slotted  standard  hing- 
ed to  the  base  and  having  saw-guide  plates  projecting  therefrom,  and  a 
graduated  segmental  arm  connected  at  one  end  to  the  side  of  one  of  the  saw- 
guide  plates  and  projecting  through  the  slot  in  said  stud  or  projection  of  the 
bed-plate,  whereby  the  saw-guide  plates  may  be  adjusted  with  precision  at 
any  desired  angle  with  respect  to  the  bed-plate  and  clamped  in  said  adjusted 
position. 

"6.  In  a  saw-guide,  the  combination  with  a  bed  adapted  to  be  placed  on  the 
stock,  and  adjustable  saw-guide  plates  adapted  to  swing  over  the  stock  to 
be  sawed,  and  to  be  held  in  any  position  to  which  they  may  be  adjusted." 

They  embrace  each  and  every  element  of  the  claim  substituted  and 
allowed  and  now  in  suit  aside  from  "a  two-part  slotted  standard  hing- 
ed to  the  bed  outside  of  the  line  of  the  inner  face  of  the  bed." 

"Bed  or  frame  adapted  to  fit  the  edge  of  the  material  to  be  sawed" 
is  found  in  old  claims  2  and  5.  "A  two-part  standard"  is  found  in 
old  claim  3,  and  a  "slotted  standard"  in  old  claim  4.  The  standard 
is  hinged  to  the  bed  or  frame  in  the  first  four  old  claims.  In  old 
claim  3  the  two  parts  of  the  standard  are  only  fastened  together  at 
their  lower  ends,  and  hence  are  free  and  open  down  to  tlmt  point 
The  saw-guide  plates  extend  from  the  standards  in  four  of  the  claims. 
Reference  to  the  patents  cited  in  the  Patent  Office  shows  that  Seavey 
limited  himself  to  the  slotted  standard  hinged  to  the  bed  outside  of 
the  line  of  the  inner  face  of  the  bed  in  order  to  get  his  patent — in 
order  to  distinguish  his  claim  from  the  prior  art  The  bed  or  frame 
of  this  device,  the  horizontal  part  thereof  being  at  right  angles  with 
the  upright  part,  may  be  of  wood  or  metal,  and  it  holds  at  one  end 
the  saw-guide  proper,  which  is  hinged  or  pivoted  thereto  so  as  to 
swing  to  the  right  and  left.  This  two-part  slotted  standard  which 
carries  the  said  laterally  extending  frame  for  holding  and  guiding 
tlic  saw  is  pivoted  to  the  bed  at  one  end  just  below  the  horizontal 
pirt  and  also  lower  down,  but  the  lower  hinge  or  pivot  serves  no  pur- 
pose except  to  give  strength;  that  is,  hold  the  standard  more  truly 
and  rigidly  in  position.  The  hinges  or  pivots  are  attached  to  one  part 
of  the  standard  only,  and  hence  if  the  standard  is  pivoted  to  the  bed 
at  its  right-hand  end  the  other  part  of  the  standard  is  further  to  the 
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right  than  are  the  hinges  or  pivots  which  do  not  interfere  with  or 
obstruct  the  slot  between  the  two  parts  of  the  standard.  The  two 
parts  of  this  standard  are  clamped — fastened  together — ^at  their  lower 
ends,  and  hence  from  that  point  there  is  a  free  opening  upward  for 
the  saw  blade.  The  laterally-extending  plates  or  frames  extend  in 
the  same  direction  at  right  angles  to  the  standard  over  the  horizontal 
part  of  the  bed,  one  for  each  part,  and  fit  closer  together  than  the 

f)arts  of  the  standard  so  as  to  maintain  the  saw  blade  in  its  perpendicu- 
ar  position,  each  pressing  slightly  against  it  but  not  interfering  with 
its  movement.  We  now  have  the  swinging  arms  of  the  saw  holder 
so  pivoted  as  to  swing  within  a  limit  at  any  desired  angle  to  the  bed, 
and  hence  the  saw  placed  in  the  holder  will  swing  at  any  desired 
angle  to  the  piece  to  be  cut  or  sawed.  As  these  pivots  or  hinges  are 
below  the  horizontal  part  of  the  bed,  it  is  necessary,  in  order  to  have 
an  operative  device,  to  pivot  or  hinge  the  two-part  slotted  standard 
"outside  the  line  of  the  inner  face  of  the  bed."  Otherwise  the  hinges 
or  pivots  would  come  against  the  face  of  the  timber  to  be  cut  and 
and  no  true  cut  at  a  desired  angle  could  be  made.  When  the  angle 
of  the  cut  is  determined  the  holding  blades  are  swung  to  the  right  or 
to  the  left  to  that  angle,  which  is  indicated  on  a  guage  or  segmental 
or  curved  arm  extending  through  a  slot  in  an  upward  projection  of 
the  bed,  and  which  segmental  arm  may  be  clamped  and  held  by  means 
of  a  screw  at  the  desired  point.  As  the  two  parts  of  the  standard  ex- 
tend lower  down  than  the  timber  to  be  sawed,  as  a  rule,  although  not 
necessarily  so,  a  pin  of  wood  is  inserted  in  the  lower  end  of  the  slot 
for  the  teeth  of  the  saw  to  strike  upon  after  cutting  through  that  oper- 
ated upon.  This  saw-guide  is  constructed  for  small  timbers  usually, 
but  it  could  be  enlarged  and  the  standards  extended  downwardly  in- 
definitely but  this  would  serve  no  useful  purpose  as  the  standards  are 
not  saw-guides  but  supports  for  the  saw-guides  or  laterally  extending 
arms,  and  one  of  them  is  also  utilized  for  the  pivoted  connection. 

The  defendant's  device  is,  substantially,  a  Chinese  copy  of  complain- 
ant's, except  that  one  of  its  laterally  extending  plates  or  frames,  form- 
ing a  part  of  the  two-part  standard,  has  a  horizontal  flange  and  pro- 
jection with  a  socket  to  receive  a  vertical  pivot  pin,  forming  a  part  of 
the  bed  at  one  end,  and  on  this  pin  the  saw-guide  proper  is  pivoted 
to  the  bed.  Defendant's  device  has  but  one  hinge  or  pivot,  and  this 
is  located  not  outside'  but  inside  the  inner  face  of  the  bed,  and  as  a 
result  the  defendant's  two-part  slotted  standard  is  hinged  to  the  bed 
inside  the  line  of  the  inner  face  of  the  bed.  The  purpose,  mode  of 
operation,  and  result  attained  by  the  two  devices  are  precisely  the 
same.  But  each  party  has  a  patent  for  its  device.  Complainant  pro- 
ceeds under  the  said  Seavey  patent ;  the  defendant  under  a  patent  to 
one  William  M.  Potter,  assignor  to  defendant  company,  dated  Octo- 
ber 8,  1907,  application  filed  April  27,  1905,  No.  867,927,  for  "miter- 
box."    The  claim  of  that  patent  reads  as  follows ; 

"In  a  folding  miter^box,  the  combination  with  the  base  composed  of  a 
face-plate  and  Integral  top-plate  arranged  at  a  right  angle  to  the  face-plate, 
whereby  the  base  fits  a  square  edge  of  a  round  benring  pin  on  the  upper  sur- 
face of  the  top-plate  near  one  end  and  arranged  within  the  plane  of  the 
face-plate,  a  damping  sleeve  fitted  to  said  pin  aM  adapted  to  turn  thereon. 
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means  to  clamp  said  sleeve  on  the  pin  in  fixed  position,  a  downwardly  de- 
pending inner  shank  and  an  inner  jaw  transversely  arranged  on  the  upper 
end  of  the  shank,  said  jaw  and  shank  being  integral  with  the  sleeve,  a  cor- 
responding outer  shank  and  jaw,  said  outer  shank  being  secured  to  said  in- 
ner shank  at  their  lower  ends,  by  two  screws,  and  said  shanks  having  cor- 
respondingly flaring  outer  ends  and  flat,  vertically  arranged  faces  arranged 
parallel  and  close  together,  an  integral  platform  on  the  inner  face  of  the 
sleeve  arranged  parallel  to  the  top  plate,  a  segmental  plate  on  said  platform 
having  a  notched  inner  edge  and  indicating  numerals  on  its  upper  surface, 
a  spring  latch  on  the  top  plate  to  engage  with  said  notches,  a  supporting 
plate  of  greater  width,  thickness,  and  length  than  the  top-plate  arranged 
parallel  thereto  on  the  inner  face  of  the  face-plate,  means  to  secure  said  sup- 
porting plate  to  the  inner  face  of  the  face-plate  at  adjustable  distances  from 
the  top-plate,  and  a  bench  damp  secured  on  said  supporting  plate,  substan- 
tially as  described  and  shown.'* 

It  is  seen  that  this  device,  or  miter-box,  has  the  "bed  or  frame"  of 
Seavey,  called  "the  base" ;  the  "two-part  slotted  standard"  of  Seavey. 
called  "a  downwardly  depending  inner  shank  and  an  inner  jaw  trans- 
versely arranged  on  the  upper  end  of  the  shank,  *  *  *  a  corre- 
sponding outer  shank  and  jaw,  said  outer  shank  being  secured  to  said 
inner  shank  at  their  lower  ends  by  two  screws,"  etc.,  and  also  the 
"holding  arms  or  plates"  of  Seavey,  which  in  Potter  are  called  "in- 
ner jaw"  and  "outer  jaw,"  being  the  jaws  aforesaid,  the  shanks — 
really  the  jaws  of  the  shanks — ^having  flat  vertically  arranged  faces, 
arranged  parallel  and  close  together.  These  jaws  hold  and  guide  the 
saw.  Different  names  are  given  by  the  respective  patentees  to  the  same 
thing  performing  the  same  office  or  function  in  the  combinations. 
Potter  has  added  in  the  language  of  the  claim  a  description  of  some 
details,  old  in  the  art,  which  Seavey  has,  but  does  not  mention  in  his 
claim,  as,  for  instance,  the  "segmental  arm  1,  the  free  part  of  which 
passes  through  a  slot,  m,  formed  in  an  upper  projection,  n,  from  the 
l)ase,  a,  and  tapped  into  the  upper  end  of  the  said  projection  is  a  set 
screw,  o,  adapted  to  be  turned  down  on  the  segmental  arm  and  hold 
it  in  any  position  to  which  it  may  be  adjusted  or  moved  in  the  slot, 
-m,"  etc.,  is  fully  described  by  Seavey  in  his  specifications  and  shown 
in  his  drawings,  but  is  not  mentioned  in  his  claim ;  while  Potter  in  his 
claim  describes  that  part  of  his  device  as  follows : 

"A  segmental  plate  on  said  platform  having  a  notched  inner  edge  and  in- 
dicating numerals  on  its  upper  surface,  a  spring  latch  on  the  top-plate  to  en- 
gage with  said  notches,  a  supporting  plate  of  greater  width,  thickness,  and 
length  than  the  top-plate  arranged  parallel  thereto  on  the  inner  face  of  the 
face-plate,"  etc. 

The  "round  bearing  pin"  of  Potter's  device  is  a  pivot  pin  fixed  and 
inserted  in  the  end  of  the  horizontal  part  of  his  base  and  is  located 
within  the  plane  of  the  face-plate.  This  pin  enters  the  hole  in  the 
clamping  sleeve,  so  called,  which  is  a  projection  on  the  inner  jaw, 
and  transversely  arranged  on  the  upper  end  of  the  shank.  In  this 
way  and  by'  this  means  the  shanks  and  jaws  which  carry  and  clamp 
the  saw  blade  are  pivoted  to  the  bed.  This  clamping  sleeve  has  a 
thumb  screw,  means  for  tightening  it  on  the  pivot  pin.  It  is  a  differ- 
ent mode  of  pivoting  the  two  members  of  this  miter-box  together. 
But  both  methods  are  old  and  well  known.  The  swinging  movement 
ot  the  part  that  holds  and  guides  the  saw  and  determines  the  angle 
of  the  cut  is  precisely  the  same  in  both  combinations.    One  member 
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of  the  pivots  or  hinges  of  the  Seavey  device  is  an  integral  part  of 
the  inner  part  of  the  two-part  standard,  while  the  other  is  an  integral 
part  of  the  perpendicular  face  of  the  bed ;  while  in  the  Potter  patent 
one  member  of  the  pivot  or  hinge  is  an  integral  part  of  the  inner  part 
of  his  two-part  standard,  and  the  other  member  is  an  integral  part  of 
both  the  perpendicular  and  horizontal  parts  of  the  bed.  In  both  de- 
vices a  third  member,  or  pin,  is  the  pivot  on  which  the  true  saw  holder 
turns.  As  before  stated  the  only  substantial  difference  in  the  two  de- 
vices is  the  location  of  the  pivot  or  hinge. 

Turning  to  the  prior  art,  we  have  the  Goulding  patent,  No.  418,177, 
dated  December  31,  1889,  which  has  a  bed  or  frame  adapted  to  be 
placed  upon  the  material  to  be  cut  with  an  elevated  part  at  one  end  hav- 
ing a  pivot  pin  or  "round  bearing  pin,"  on  which  the  saw-guide  proper  is 
pivoted  to  the  bed  or  frame,  said  pin  being  located  just  inside  the  line 
of  the  inner  face  of  the  bed.  The  saw-guide  proper  consists  of  a 
frame  extending  upward  from  the  pivot  point  on  which  it  turns,  and 
by  means  of  a  set  screw  binding  against  the  pivot  pin  it  may  be  set 
and  held  at  any  desired  angle.  The  saw  is  inserted  at  the  end  or  from 
below,  and  is  held  in  position  at  the  predeterminate  angle  while  the 
sawing  operation  is  going  on  by  two  two-part  slotted  standards  forming 
a  part  of  such  frame,  so  constructed  that  each  part  presses  slightly 
against  the  saw  on  opposite  sides  thereof,  of  course.  One  part  has 
an  extension  containing  the  hole  or  "clamping  sleeve"  for  the  pivot 
or  "round  bearing  pin."  The  defendant's  device  (Potter)  is  a  copy 
of  the  Seavey  and  Goulding  devices.  Goulding  does  not  have  the 
segmental  plate  with  numerals  indicating  the  angle  as  does  Seavey 
and  Potter,  but  this  was  old  in  the  art,  and  is  shown  in  Meyers,  No. 
267,041,  dated  April  26,  1882,  Rossecrans,  No.  108,296,  dated  October 
11,  1870,  and  Blissfield,  No.  81,782,  dated  Sept.  1,  1868.  He  has, 
however,  a  substitute,  as  "the  lug  of  the  bed  plate  is  provided  with 
angle  holes  which  register  with  a  pin  in  the  hub  of  the  frame." 
While  I  fail,  in  view  of  the  prior  art,  to  find  in  either  device  any  new 
element,  or  any  new  combination  of  old  elements  p^:oducing  a  new 
or  different  result  or  a  better  result,  or  a  new  mode  of  operation,  or 
an  improved  mode  of  operation,  and  am  of  the  opinion  that  neither 
Seavey  nor  Potter  disclose  patentable  novelty,  and  that  both  patents 
are  void,  the  case  may  be  disposed  of  on  the  ground  that  Seavey  was 
a  mere  improver,  in  no  sense  a  pioneer,  is  limited  by  the  action  of  the 
Patent  Office  to  the  precise  combination  shown  and  described  by  him, 
and  has  expressly  limited  himself  to  a  device  with  the  "two-part  slot- 
ted standard  hinged  to  the  bed  outside  of  the  line  of  the  inner  face  of 
the  bed,"  and  is  not  entitled  to  any  range  of  equivalents.  This  cpm- 
bination  defendant  does  not  make,  use,  or  sell.  Therefore  he  does 
not  infringe.  He  so  differentiates  his  device  in  many  respects  that 
infringement  is  not  made  out.  If  I  could  find  any  conception  amount- 
ing to  patentable  invention  and  means  for  carrying  it  into  effect  in 
the  Seavey  patent  outside  of  the  mere  location  of  the  pivots  appro- 
priated by  the  defendant  I  should  sustain  the  patent,  and  hold  that  in- 
fringement is  made  out.  The  appropriation  by  defendant  of  the  Sea- 
vey construction  is  plain  and  palpable.  For  lightness  and  convenience 
of  handling  and  operation  it  is  an  improvement  on  the  prior  art,  but 
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ordinary  mechanical  skill  was  and  is  competent  to  accomplish  all  that 
Seavey  did  and  all  that  Potter  does. 

The  complainant  insists  that  the  true  reading  and  construction  of 
the  Seavey  claim  is  that  the  two-part  slotted  standard  is  hinged  to  the 
bed  so  as  to  swing  outside  of  the  line  of  the  inner  face  of  such  bed, 
and  that  the  claim  does  not  refer  to  the  location  of  the  hinges  or  piv- 
ots themselves,  and  that  while  Potter  has  located  his  hinge  or  pivot 
inside  that  line  he  thereby  swings  his  two-part  slotted  standard  out- 
side the  line  of  the  inner  face  of  the  bed  and  has  the  equivalent  of 
Seavey  and  the  same  mode  of  operation  in  that  regard.  If  that  con- 
struction can  be  given  to  Seavey's  claim — ^and  he  discloses  patentable 
invention — ^then  the  contention  is  true,  and  defendant  infringes.  But 
Seavey  framed  his  claim  and  selected  his  words.  His  language  is 
"a  two-part  slotted  standard  hinged  to  the  bed  outside  of  the  line  of 
the  inner  face  of  the  bed,"  not  a  "two-part  slotted  standard  hinged 
to  the  bed"  so  as  to,  or  in  such  a  manner  as  to  swing  or  move  "out- 
side of  the  line  of  the  inner  face  of  the  bed,"  nor,  a  two-part  slotted 
standard  outside  the  line  of  the  inner  face  of  the  bed  and  hinged  to 
said  bed.  These  words  which  complainant  would  have  read  into  the 
claim,  in  view  of  what  transpired  in  the  Patent  Office  and  of  the 
hinging  or  pivoting  of  the  saw-guide  of  the  Goulding  patent  whose 
standards  swing  outside,  the  line  of  the  inner  face  of  the  bed,  are  im- 
portant, and  to  my  mind  would  materially  change  the  reading  of  the 
Seavey  claim.  The  specifications  throw  little  light  on  this  subject, 
but  the  drawings  show  the  location  of  a  pivot  at  K,  near  the  lowest 
point  of  the  bed  and  outside  the  face  thereof.    The  specifications  say : 

*'Tbe  standard  and  connecting  saw  holding  and  guiding  plates  are  hinged 
to  the  base  *a,'  as  at  *k,*  so  that  the  guide  plates  may  be  swung  around  at 
any  angle  with  respect  to  the  bed  plate  as  indicated.  •  •  ♦  It  will  be 
noticed  that  the  two-part  slotted  post,  to  which  the  laterally-extending  plates 
or  gnides  'd'  are  secured,  is  located  outside  of  the  plane  of  the  inner  face  of 
the  angle  plate  or  bed  *a,'  whidi  line  coincides  with  the  outer  edge  of  the 
material  to  be  sawed.*' 

The  rejected  .claims  called  for  this  two-part  slotted  standard  or  post 
pivoted  or  hinged  to  the  post,  and  it  was  only  when  the  language  was 
changed  to  its  present  form — "hinged  to  the  bed  outside  of  the  line 
of  the  inner  face" — that  the  claim  was  allowed.  I  think  the  claim 
must  be  construed  to  mean  that  the  standard  is  actually  hinged  out- 
side the  line  of  the  inner  face,  and  not  that  it  is  hinged  to  swing  out- 
side, or  hinged  in  such  a  manner  that  the  post  or  standard  will  hang 
OF  be  outside.  If  this  be  not  so  then  there  is  no  difference  betweeti 
the  hinging  of  Seavey's  device  and  that  of  Goulding.  Goulding  was 
cited  against  the  original  claims  presented,  and  we  must  assume  the 
change  of  language  as  to  hinging  was  made  intentionally  and  under- 
standingly.  Reverse  the  saw  holder  of  Goulding,  take  off  one  of  his 
standards  or  move  it  back  to  the  point  of  pivoting,  elevate  the  stand- 
ards slightly,  and  we  have  in  effect  and  substance  both  Seavey  and 
Potter.  Especially  would  this  be  true  if  we  add  the  segmental  plate 
of  Potter  and  the  segmental  arm  of  Seavey  which  ordinary  mechan- 
ical skill  is  competent  to  do,  and  which  had  been  successfully  done 
in  the  prior  art.  In  short,  Seavey  and  Potter  as  stated  are  mere  im- 
provers, and  they  have  added  no  new  element  in  their  structures  which 
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performs  any  new  function  or  modifies  or  changes  the  functions  or 
results  of  the  old  combinations.  They  have  changed  the  details  of 
construction.  They  do  just  what  the  prior  art  did,  viz.,  furnish  an 
angle  plate  bed,  a  saw-guide  pivoted  thereto  so  it  may  be  swung  to 
any  desired  angle  above  the  timber  to  be  sawed  and  held  in  position 
during  the  sawing  operation. 

In  Loom  Co.  v.  Higgins,  105  U.  S.  591,  26  L.  Ed.  1177,  it  is  laid 
down  that  to  constitute  invention  a  new  combination  of  old  elements 
must  produce  a  new  and  a  beneficial  result,  not  attained  before ;  that 
both  novelty  and  utility  must  characterize  the. subject  of  a  valid  pat- 
ent, but  that  "even  these  are  not  enough  for  we  must  have  invention. 
The  new  or  improved  thing  must  be  the  product  of  some  exercise  of 
the  mental  faculties — the  result  of  a  mental  conception."  Pearce 
V.  Mulford,  102  U.  S.  112,  26  L.  Ed.  93;  AUantic  Works  v.  Brady, 
107  U.  S.  199,  2  Sup.  Ct.  225,  27  L.  Ed.  438 ;  Burt  v.  Evory,  133 
U.  S.  349,  10  Sup.  Ct.  394,  33  L.  Ed.  647. 

In  view  of  the  file  wrapper,  the  prior  art,  and  the  wording  of  the 
claim  the  court  cannot  rewrite  the  claim  or  insert  words  not  found 
therein  to  make  it  conform  to  ,what  we  may  suppose  the  patentee 
intended.  Said  the  Circuit  Court  of  Appeals,  Second  Circuit,  in  Uni- 
versal Brush  Co.  V.  Sonn,  154  Fed.  665,  668,  669,  83  C.  C.  A.  425: 

'*We  are  asked  to  reconstruct  tbe  claim  by  substitutiiig  the  word  'face* 
for  the  word  'contracted*  and  adding  to  the  claim  the  following:  *Said  face 
aperture  being  BuflSclently  narrow  or  contracted  to  retain  said  composition.' 
Whether  such  a  claim,  if  originally  inserted  in  a  patent  describing  a  metal 
brash  back,  would  disclose  invention  and  an  operative  method  of  construc- 
tion we  are  not  called  upon  to  decide ;  it  is  enough  that  the  patentee  did  not 
so  word  the  claim  and  it  is  beyond  the  province  of  the  court  to  rewrite  it.. 
In  Keystone  Bridge  Ck).  v.  Phoenix  Iron  Co.,  95  U.  S.  274.  24  L.  Ed.  344,  Mr. 
Justice  Bradley,  at  page  278  of  95  U.  S.,  page  S46  of  24  L.  Ed.,  says:  They 
(the  patentees)  cannot  expect  the  courts  to  wade  through  the  history  of  the 
art,  and  spell  out  what  they  might  have  claimed,  but  have  not  claimed. 
•  •  ♦  But  the  courts  have  no  right  to  enlarge  a  patent  beyond  the  scope  of 
its  claim  as  allowed  by  the  Patent  Office.  ♦  •  ♦  As  patents  are  procured 
ex  parte,  the  public  is  not  bound  by  them,  but  the  patentees  are.  And  the 
latter  cannot  show  that  their  invention  is  broader  than  the  terms  of  their 
claim,  or,  if  broader,  they  must  be  held  to  have  surrendered  the  surplus  to 
the  public/  See,  also,  cases  cited  in  National  Bunching  Machine  Go.  v.  Wil- 
liams (C.  O.)  44  Fed.  190.  194,  12  L.  E.  A.  107." 

That  the  complainant  is  not  entitled  to  any  range  of  equivalents, 
see  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S.  609,  617, 
621,  27  Sup.  Ct.  307,  51  L.  Ed.  645;  Cimiotti  U.  Co.  v.  American 
F.  R.  Co.,  198  U.  S.  399,  406,  410,  25  Sup.  Ct.  697,  49  L.  Ed.  1100; 
U.  B.  Co.  V.  Sonn,  154  Fed.  665,  83  C.  C.  A.  422. 

There  will  be  a  decree  dismissing  the  bill  of  complaint,  with  costs. 


MILLER  V.  WHITNEY  GLASS  WORKS. 

(Circuit  Court  D.  New  Jersey.     April  6,   1908.) 

P1.TBNT8— Suit  fob  iNFRiNcn'MBNT— Estoppel. 

Defendant  purchased  from  complainant  and  his  associates  in  business 
four  machines,  manufacttu:ed  by  them  and  designed  by  complainant.  Be- 
fore doing  so  it  asked  for  a  guaranty  that  the  machines  were  not  infringe- 
ments of  any  patent,  and  in  reply  received  a  letter  from  the  makers,  writ- 
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ten  by  one  of  complainant's  assoclateB  in  the  business,  assuring  it  that 
they  were  constructed  entirely  on  the  principles  covered  by  certain  expired 
patents,  and  that  there  was  no  danger  that  they  infringed  other  patents. 
After  rAcelTing  the  machines,  defendant  constructed  and  used  another  sub- 
stantially like  them.  After  the  sale  was  made,  and  three  of  the  machines 
had  been  delivered  and  Installed,  complainant  applied  for  and  subsequent- 
ly obtained  a  patent  thereon.  Held,  that  complainant  was  not  entitled 
to  maintain  a  suit  in  equity  for  infringement  on  account  of  the  use  by 
defendant  of  the  machine  It  constructed,  at  least  before  notice  to  defend- 
ant of  the  infringement,  nor  without  proof  that  it  was  used  after  such 
notice. 

In  Equity.    Suit  for  infringement  of  patent.    On  final  hearing. 

S.  D.  Oliphant,  Jr.,  and  George  M.  Finckel,  for  complainant 
Vroom,  Dickinson  &  Scammell  and  Francis  T.  Chambers,  for  de- 
fendant. 

CROSS,  District  Judge.  The  patent  involved  in  this  suit  is  No. 
787,050,  for  a  glass-molding  machine,  which  was  issued  to  the  com- 
plainant April  11,  1905.  The  bill  of  complaint  is  in  the  usual  form 
and  calls  for  an  answer  without  oath.  Answer  and  replication  were 
thereupon  filed,  and  in  due  course  the  plaintiff  took  testimony  in  sup- 
port of  his  bill.  The  defendant,  however,  submitted  no  proofs,  and 
the  cause  is  now  before  the  court  upon  final  hearing. 

Upon  the  facts  disclosed,  I  think  that  the  complamant  is  not  entitled 
to  relief.  In  August,  1903,  the  defendant  corresponded  with  the  manu- 
facturers of  the  machine,  which  was  subsequently  the  subject  of  the 
patent  in  suit,  in  respect  of  the  purchase  of  one  or  more  of  them,  and 
in  the  course  of  that  correspondence  received  of  one  R.  J.  Beatty  a 
letter  of  which  the  following  is  a  copy : 

"Federal  Glass  Ck>mpany,  Columbus,  Ohio. 

"August  l»th,  /08. 
"Whitney  Glass  Works,  Glassboro,  N.  J. — Gentlemen:  Replying  to  yours 
of  17th  would  say  that  there  is  no  occasion  for  any  guaranty  in  regard  to  the 
use  of  the  Miller  machines.  They  are  constructed  entirely  on  the  principles 
covered  by  the  Arbugast,  Windmill  and  Rylands  patents,  which  have  all  expir- 
ed and  do  not  in  any  way  conflict  with  any  other  patents.  The  Atlas  Glass 
Oo.  spent  over  $40,000.00  in  finding  out  that  these  patents  were  dead  issues, 
and  the  courts  have  settled  this  issue ;  the  case  having  gone  through  the  Oourt 
of  Appeals  and  then  to  the  Supreme  Court  of  the  U.  S.,  all  three  concurring. 
It  seems  to  me  that  their  decisions  are  all  the  guaranty  that  is  needed.  Mill- 
er has  combined  these  three  patents  in  the  simplest  and  most  durable  type  of  a 
machine,  which  Is,  I  feel  certain,  the  best  that  has  been  gotten  out  If  you  see 
the  machine  in  operation  you  will  lilce  it 

"Yrs.  &c.  [Signed]    R.  J.  Beatty." 

The  complainant  admits  that  Beatty,  the  writer  of  the  above  letter, 
was  associated  with  him  when  he  first  began  to  manufacture  machines 
like  that  disclosed  in  the  patent.  After  the  receipt  of  the  letter,  the 
complainant  and  his  associates  sold  four  machines  to  the  defendant, 
and  to  the  Gayner  Glass  Works  of  Salem,  N.  J.,  which  corporations, 
according  to  the  testimony,  were  one  and  the  same.  The  complain- 
ant testifies  that  these  machines  were  installed  in  the  plants  of  said  com- 
panies as  follows :  The  first  on  January  2,  1904,  at  the  Gayner  Glass 
Works;  the  second  on  April  20,  1904,  at  the  same  place;  the  third 
January  2,  1905,  at  the  same  place;   and  the  fourth  at  the  works  of 
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the  defendant  company  at  Glassboro,  November  12,  1904.  It  appears, 
therefore,  that  four  machines  were  sold  to  the  defendant  and  its  as- 
sociate company  prior  to  the  issue  of  the  patent  in  suit,  and  that  of 
these  three  were  sold  prior  to  December  6,  1904,  the  date  when  the 
applicatioH  for  the  patent  was  filed.  Complainant  testified  that  he 
did  not  authorize  the  writing  of  the  above-mentioned  letter,  and  did 
not  know  that  it  had  been  written ;  but,  as  above  stated,  he  admitted 
that  the  person  who  signed  it  was  associated  with  him  in  the  manu- 
facture of  the  machines,  as  he  evidently  was  in  their  sale. 

It  is  admitted  that  the  defendant  made  and  used  in  its  plant  one 
machine  substantially  like  those  which'  it  had  bought  of  the  complain- 
ant and  his  associate  manufacturers.  That  this  machine  was  manu- 
factured and  used  by  the  defendant,  is,  however,  clearly  attributable, 
in  my  judgment,  to  the  misleading  statements  contained  in  the  above 
letter.  It  would  appear  therefrom  that  the  defendant  thought  the  ma- 
chines it  was  proposing  to  buy  might  be  patented,  and  accordingly 
sought  protection  in  their  use,  and  in  reply  to  its  inquiry  upon  that 
point  it  was  informed  that  the  machines  were  constructed  entirely 
upon  the  principles  of  expired  patents  and  that  therefore  no  guaranty 
was  necessary.  There  is  no  evidence  whatever  to  show  that  the  de- 
fendant then  knew,  or  was  at  any  time  informed,  of  any  pending  or 
intended  application  for  a  patent  by  the  complainant;  nor  is  it  pre- 
tended that  the  machines  sold  were  marked,  either  "Patent  applied 
for^'  or  otherwise,  in  such  manner  as  to  put  the  defendant  upon  in- 
quiry. The  defendant  was  completely  lulled  to  sleep  by  the  complain- 
ant, through  his  associate  and  agent,  and  the  complainant  had  no 
cause  of  complaint,  at  least  until  after  he  had  given  actual  notice  to 
the  defendant  of  his  patent;  and  it  is  not  pretended  that  any  such 
notice  was  given  until  about  the  middle  of  August,  1905.  When  such 
notice  was  received  by  the  defendant,  it  replied,  admitting  in  effect 
that  it  had  made  and  used  a  machine  like  the  complainant's  without 
knowing  that  it  was  patented,  and  asking  what  royalty  the  complain- 
ant demanded  for  the  machine.  The  evidence  discloses  nothing  of  the 
relationship  of  the  parties  between  the  time  of  this  reply  and  the  com- 
mencement of  this  suit. 

The  complainant  is  in  the  position  of  having  led  the  defendant  to 
believe  that  the  machines  which  it  purchased  were  not  only  not  sub- 
ject to  the  claims  of  any  live  patents,  but,  on  the  contrary,  that  in  their 
manufacture  he  had  availed  himself  solely  of  principles  disclosed  in 
expired  patents.  The  defendant  relied  upon  these  representations  when 
it  purchased  the  machines,  and  when  subsequently  for  its  own  use  it 
constructed  a  machine  like  them.  Under  the  circumstances  the  com- 
plainant will  not,  as  to  this  defendant,  be  permitted  to  stand  upon  the 
constructive  notice  which  followed  the  issue  of  his  patent.  This  de- 
fendant is  entitled  to  more.  If  the  information  which  the  complainant 
gave  had  been  true,  the  defendant  was  not  only  amply  protected  in 
the  use  of  the  machines  it  had  purchased,  but,  in  the  absence  of  con- 
tract, had  a  right  to  copy  them  when  and  as  often  as  it  pleased.  To 
base  the  decision  of  this  case  merely  upon  constructive  notice  by  the 
defendant  arising  upon  issue  of  the  complainant's  patent  would  work 
a  great  wrong.    The  defendant  was  placed  in  a  position  by  the  corn- 
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plainant  where  it  was  at  least  entitled  to  actual  notice  of  his  patent 
before  it  could  be  justly  treated  as  an  infringer  thereof,  and,  indeed, 
as  to  this  machine,  it  is  an  open  question  whether  the  defendant  ought 
to  be  enjoined  from  using  it,  even  after  actual  notice  of  the  complain- 
ant's patent,  or,  in  other  words,  whether  the  complainant,  by  his  own 
conduct,  has  not  equitably  estopped  himself  from  asking  to  have  the 
use  of  this  machine  enjoined.  This  question,  however,  need  not  now 
be  decided,  since  there  is  no  evidence  in  the  case  of  use  or  threat  to 
use  the  machine  after  actual  notice  to  the  defendant,  and  certainly  its 
mere  possession  under  the  circujnstances  cannot  be  considered  a  threat 
to  use. 

The  answer  denies  that  the  defendant  since  the  receipt  of  said  no- 
tice has  "at  all  gg  in  any  way  used  the  said  alleged  infringing  machine, 
nor  has  it  sold  tTie  same  or  made  any  disposition  thereof,  but  that  since 
the  receipt  of  said  notice  it  has  held  the  machine  in  its  possession  with- 
out any  use  thereof,  of  any  kind  or  in  any  manner";  and  the  com- 
plainant has  shown  nothing  to  the  contrary.  The  burden  of  proof  was 
clearly  upon  the  complainant  to  show  that  the  defendant  had  violated 
its  rights  after  notice,  and  the  mere  fact  that  the  machine,  built  under 
the  circumstances  it  was,  still  remains  in  its  possession,  in  the  absence 
of  clear  proof  of  use  or  threat  to  use,  does  not  warrant  this  court  in 
awarding  the  relief  prayed  for  in  the  bill  of  complaint 

The  bill  will  be  dismissed,  with  costs.  • 


SUPERIOR  DRII/Ii  CO.  et  al.  v.  LA.  GROSSB  PLOW  CXX 

VAN  BRUNT  v.   SAME. 

(CSrcult  Court,  W.  D.  Wisconsin.    Febniar7  e,  190d.) 

1.  Patents— I nfbingekkntv-Grain  Dbii^ls. 

The  Packham  patent,  No.  557,868,  for  an  Improvement  In  grain  drills, 
held  not  anticipated,  and  to  disclose  patentable  Invention,  but,  as  con- 
strued by  the  Circuit  Court  of  Appeals  In  a  prior  suit,  not  Infringed. 

2.  Same. 

The  Van  Brunt  patent.  No.  059,881,  for  an  Improvement  In  grain  drills, 
discloses  invention  and  is  valid,  but  is  for  a  highly  specialized  combina- 
tion of  old  elements  in  a  fully  developed  art,  and  is  limited  by  the  prior 
art  to  the  specific  combination  shown.  As  so  construed.  It  Is  not  in- 
fringed by  the  machine  of  the  Davis  patents,  Nos.  830,644  and  830,645. 

In  Equity.  Suits  for  infringement  of  letters  patent,  No.  657,868, 
granted  to  F.  R.  Packham  April  7,  1896,  and  No.  659,881,  granted  to 
W.  A.  Van  Brunt  October  16,  1900,  both  for  improvements  in  grain 
drills.    On  final  hearing. 

Staley  &  Bowman,  for  plaintiffs. 
Fred  Gerlach,  for  defendants. 

SANBORN,  District  Judge.  Suits  for  infringement.  For  con- 
venience they  were  heard  together,  and  may  be  conveniently  decided 
together.    The  patents  in  question  relate  to  improvements  in  seeding 
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and  planting  machines,  and  the  use  of  revolving  disks  to  open  fur- 
rows  for  the  deposit  of  the  seed,  the  keeping  open  of  the  furrow  un- 
til the  seed  is  effectively  scattered  and  lodged  in  the  furrow,  and  the 
effective  covering  of  the  seed.  In  other  words,  they  relate  to  improve- 
ments in  furrow  openers,  seed-delivery  conduits,  and  furrow  closers; 
and,  incidentally,  to  scrapers,  or  appliances  to  prevent  clogging,  and 
modifications  of  the  scrapers  and  conduits  for  use  in  heavy  and  sticky 
soils,  especially  in  the  Northwest  where  the  seeding  must  be  done  as 
soon  as  the  frost  leaves  the  ground,  and  while  it  is  wet  and  sticky,  and 
covered  with  straw  and  trash.  The  art  of  seeding  machines  has  reach- 
ed a  highly  developed  stage.  Many  machines  involving  separate  pat- 
ents are  made  and  sold  so  nearly  alike  that  a  superficial  observer  would 
pronounce  some  of  th6se  machines  identical.  Defendant's  machine 
appears  to  be  quite  similar  to  Van  Brunt's,  but  both  of  them  appear 
quite  distinct,  perhaps  equally  so,  from  a  casual  inspection,  to  the  Su- 
perior Company's  device,  which  is  the  Packham  patent  of  1896,  No. 
557,868.  But  when  the  Van  Brunt  and  La  Crosse  devices  are  critic- 
ally examined,  by  one  having  in  mind  the  prior  art,  and  the  proceed- 
ings in  the  Patent  Office  attending  the  issue  of  the  patents,  many  dif- 
ferences are  discerned.  The  development  of  the  art  has  become  high- 
ly specialized.  For  many  years  little  opportunity  has  existed  for  any 
broad  exercise  of  the  inventive  faculty  in  furrow  openers,  but  during 
this  period  very  many  important  details  of  improvepient  have  been 
discovered  and  applied,  and  secured  by  patents. 

The  Packham  patent,  owned  by  the  Superior  Company,  was  issued 
April  7,  1896,  the  Van  Brunt  patent  October  16,  1900,  No.  659,881, 
and  defendant's  patent  was  issued  to  Frank  E.  Davis  September  11, 
1906,  Nos.  830,644  and  830,645.  The  Packham  patent  was  sustained 
by  the  United  States  Court  of  Appeals  of  the  Sixth  Circuit  in  1902. 
Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed.  890,  53  C.  C.  A. 
36.  A  quotation  from  that  opinion  will  show  the  nature  of  the  inven- 
tion, the  conditions  existing  in  1896,  and  the  ground  on  which  the 
patent  was  sustained.    The  court  say : 

"The  general  composition  of  grain  drills  and  their  mode  of  operation  being 
well  known,  It  will  be  necessary  to  particularly  describe  only  those  parts  of  a 
drill  which  are  immediately  involved  in  the  operation  of  opening  the  furrow, 
dropping  and  scattering  the  seed  in  the  furrow,  and  covering  the  seed  with 
the  soil.  As  might  be  expected  from  the  universal  use  of  these  implements, 
which  have  become  so  indispi^iiBable  in  the  production  of  grain  crops,  a  great 
many  inventions  and  a  long  list  of  patents  had  already  developed  and  spread 
the  knowledge  of  the  art  of  their  constraction,  and  their  use,  at  the  time  of 
Paekham's  invention.  In  one  of  the  leading  forms  of  these  the  furrow  was 
opened  by  a  device  in  the  shape  of  a  very  narrow  double-rooldboard  plow, 
which,  penetrating  the  ground  at  an  acute  angle,  opened  and  slightly  raised 
the  soil  on  either  side,  whereupon  the  seed  was  dropped  through  a  tube  behind 
and  within  the  wings  of  the  opener,  while  the  soil  was  thus  lifted,  and  im- 
mediately upon  the  passing  forward  of  the  opener  out  of  the  way  the  soil 
dropped  back  upon  the  seed.  In  another  the  furrow  was  made  by  a  wedge- 
shaped  device,  called  a  'shoe'  and  somewhat  in  the  form  of  a  sharp  V,  both  in 
Its  horizontal  and  its  vertical  shape,  the  point  dividing  the  soil  which  was 
pressed  sidewise  by  the  wings,  and,  the  lower  edge  of  the  shoe  being  also  an 
angle  and  the  wings  flaring  outward,  the  earth  was  in  consequence  pressed 
downward  while  it  was  being  pressed  sidewlse,  thus  leaving  the  furrow  in  a 
y  shape.    The  seed  was  dropped  in  the  furrow  immediately  behind  the  8hoe« 
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and  the  sides  of  the  farrow  being  impacted  it  was  necessary  to  employ  a 
covering  device,  as  a  short  chain  carrjing  rings  dragging  behind  the  shoe  or 
blades  which  were  set  so  as  to  scrape  the  earth  back  into  the  drill,  or  a  press- 
wheel  which  would  crush  down  upon  the  seed  the  upper  part  of  the  sides 
of  the  furrow.  In  another,  instead  of  a  shoe,  the  same  worlt  was  done  by 
using  a  roller  in  the  form  of  two  concave  discs  having  their  concave  sides 
facing  each  other,  and  their  edges  united  in  one,  the  result  being  that,  as  the 
roller  moved  on  its  journal  it  formed  and  left  the  V-shaped  furrow  of  the 
shoe-drill.  Some  covering  apparatus  was  necessary  as  In  the  case  of  the 
shoe-drill  and  for  the  same  reason. 

"In  recent  years  the  disc-harrow  has  come  into  general  use.  As  usually  con- 
structed the  operative  part  consists  of  concave  discs,  located  at  equal  distances 
upon  a  shaft  having  bearings.  In  use  these  discs,  and,  of  course,  the  shafts 
were  set  at  an  angle  to  the  line  of  the  draft,  and  when  the  harrow  was  drawn 
forward  the  revolving  discs  would  cut  into  the  ground  and  scrape  up  on 
their  concave  sides,  and  partly  turn  the  soil  lying  in  their  wake,  leaving  ridges 
larger  or  smaller  depending  somewhat  upon  the  angle  at  which  the  discs  were 
set.  Thereupon,  invention  began  of  means  and  methods  to  utilize  this  form 
of  harrow  for  the  purposes  of  a  seeding  drill,  and  a  considerable  number 
of  patents  were  taken  out  upon  such  Inventions.  The  general  object  sought 
to  be  obtained  was  to  devise  some  sul>sidiary  apparatus,  which  co-operating 
with  the  discs  of  the  harrow  would  open  a  furrow,  drop  the  seed  evenly  upon 
the  bottom  thereof,  and  then  properly  cover  it.  Several  of  these  inventions 
seem  blind  enough,  but  others  made  some  approach  toward  the  definite  pur- 
pose." 

The  court  next  proceeds  to  describe  a  prior  invention  of  Packham 
in  1894,  in  which  the  seed  was  dropped  from  a  point  opposite  the  cen- 
ter of  the  disk  and  that  a  difficulty  with  this  construction  was  that 
when  clods,  stubble  or  trash  were  met  with  the  seed  fell  on  the  land 
outside  the  furrow,  and  then  continues : 

*'So  it  seemed  a  desideratum  that  a  construction  should  be  devised  whereby 
the  furrow  should  be  kept  clear  of  obstructions  and  the  seed  be  prevented 
from  spilling  upon  the  land  outside  the  furrow  while  it  was  being  sown  and 
covered.  The  purpose  of  the  Packham  invention,  now  in  question,  was  to  sup- 
ply this  requirement.  It  consisted  in  adding  a  shield  to  the  former  construc- 
.  tion  extending  from  the  conduit  and  on  the  land  side  thereof,  down  into  the 
furrow  and  having  Its  forward  edge  bent  a  little  inwardly  and  conformed  to 
the  convex  surface  of  the  disc,  so  as  to  prevent  any  obstruction  from  coming 
into  the  furrow  or  in  the  way  of  the  falling  seed.  The  shield  was  attached 
to  the  frame  above  in  a  constantly  fixed  relation  to  the  disc,  and  so  located 
along  the  rear  and  bottom  segment  of  the  disc,  but  at  a  little  distance  there- 
from, as  to  follow  in  the  wake  of  the  disc  and  Just  within  the  farrow  made 
thereby  when  the  machine  was  In  operation,  the  lower  edge  of  the  disc  being 
also  bent  inwardly  to  conform  to  the  convexity  of  the  disc  and  consequently 
to  the  land  side  of  the  furrow.  It  is  true  that  the  purpose  of  deflecting  the 
seed,  which  is  dropped  against  the  inside  of  the  shield,  is  not  mentioned  in  the 
specification ;  but  in  describing  Its  form  it  is  stated  that  it  extends  downward- 
ly, 'following  substantially  the  line  of  the  furrow-opening  disc,*  and  in  the 
drawings  (see  figure  4  above)  it  Is  shown  to  conform  to  the  convex  face  of  the 
disc,  curving  inwardly  at  the  bottom.  It  is  seen  that  the  obvious  consequence 
of  this  is  that  the  seed  falling  upon  the  inside  of  the  shield  would  be  deflected 
against  the  lower  portion  of  the  disc,  and  in  use  this  is  found  to  be  the  result. 
And  in  Goshen  Sweeper  Co.  v.  Bissell  Carpet  Sweeper  Co.,  72  Fed.  67,  19  C. 
C.  A.  13,  it  was  held  by  this  court  that  a  patentee  is  entitled  to  all  the  advan- 
tages of  his  Invention  whether  he  knew  of  such  advantages  or  not ;  and  that 
proposition  has  been  confirmed  by  our  more  recent  decisions.  Frederick  R. 
Stearns  Sc  Co.  v.  RusseU,  85  Fed.  218.  29  C.  a  A.  121,  and  Palmer  Pneumatic 
Tire  Co.  v.  Lozier,  90  Fed.  732,  33  C.  C.  A.  265,  268.  And  see  the  learned  opin- 
ion of  Judge  Sanborn  in  National  Hollow  B.  B.  Oo.  y.  Intercbapgeable  B.  B. 
Co.,  106  Fed.  693,  709,  45  C.  C.  A.  644." 
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Having  thus  described  the  invention  the  court  sustains  it  as  pro- 
ducing a  new  and  useful  result,  and  proceeds  as  follows : 

'The  proceedings  ta  the  Patent  Office  on  Packbam*s  application  for  tbe 
patent  In  queetion  were  put  in  evidence,  and  It  Is  claimed  that  they  have 
the  effect  to  restrict  his  daims.  From  the  contents  of  the  file  wrapper  It  ap- 
pears that  upon  the  filing  of  the  application  the  first  three  claims  were  ob- 
jected to  upon  references  which  seem  to  Import  that  It  was  understood  that 
the  shield  had  something  to  do  with  opening  the  furrow.  Thereupon  the  first 
claim  was  withdrawn,  and  a  new  one  substituted,  the  formation  of  the  shield 
being  explained  by  letter,  the  applicant  saying  therein:  *By  this  arrangement 
the  shield  has  absolutely  nothing  to  do  with  evening  the  furrow,  while  In 
the  reference  devices  this  Is  usually  the  chief  function  of  the  shield/  There- 
upon, the  Office  made  the  further  objection  that  the  first  three  claims  lacked 
patentable  novelty,  upon  references.  To  this  Padkham  reiqponded  by  letter  as 
follows:  'It  will  be  understood  that  the  shield  forms  no  part  of  the  furrow - 
opener,  nor  Is  it  In  fact  a  part  of  the  conduit.  Tbe  conduit  ends  where  the 
shield  commences,  and  as  the  shield  stands  within  the  angle  of  the  furrow- 
opening  disc,  the  soil  remains  in  the  condition  left  by  the  rotation  of  the 
disc  while  the  seed  Is  dropped  from  a  point  above  the  furrow,  thus  ensuring 
the  most  efficient  planting.*  And  he  amended  the  claims  here  Involved  to  the 
form  shown  In  the  patent  Upon  this  explanation  and  amendment  the  pat- 
ent was  Issued.  The  effect  of  the  applicant's  renunciations  was  to  malce  It 
free  from  doubt  as  to  whether  his  shield  should  assist  In  making  the  furrow 
and  whether  It  should  form  a  part  of  the  conduit  It  Is  not  now  claimed  that 
It  performs  either  of  those  functions.  If  it  were  so  claimed  the  proceedings 
would  constitute  an  estoppel.  Thomas  v.  Rocker  Spring  Co.,  77  Fed.  420, 
23  C.  O.  A.  211.  On  the  contrary  what  Is  now  claimed  is  In  full  accord  with 
the  applicant's  disclaimer." 

The  prior  art  is  examined  by  the  court,  and  distinguished  for  the 
reason  that  it  does  not  disclose  the  shield  of  the  Packham  device,  de- 
signed to  travel  within  the  furrow  and  keep  it  clear  from  rubbish ;  and 
which  also  serves,  on  its  opposite  side,  to  deflect  the  seed  against  the 
disk,  and  keep  it  within  the  furrow  so  kept  open  to  receive  it  by  the 
shield.    The  court  then  says : 

"The  result  Is  that  the  patent  must  be  held  valid.  It  was  not  a  primary 
invention,  but  we  think  It  brought  the  organization  of  disc  furrow-opening 
and  seed-dropping  and  covering  devices  to  a  much  higher  degree  of  perfection 
than  had  previously  been  attained.  This  was  done  by  locating  In  the  right 
place  and  In  the  right  manner  a  shield  or  guard  constructed  In  the  right  form 
to  accomplish  a  better  and  more  useful  result  The  invention  constituted  a 
distinct  and  valuable  Improvement,  and  was  patentable  for  what  the  claims 
here  Involved  fairly  Import,  and  the  patentee  (and  his  assigns)  are  entitled  to 
claim  as  equivalent  all  such  combinations  of  the  same,  or  sImUar  parts,  or- 
ganized In  a  similar  manner  and  operating  to  perform  a  like  mechanical  re- 
sult." 

I  am  satisfied  with  the  reasoning  of  this  case,  and  conclude  that  the 
Packham  patent  is  valid. 

The  precise  form  of  the  La  Crosse  patent  is  shown  further  on.  It 
contains  no  shield  to  keep  the  furrow  open  or  deflect  the  seed.  Dis- 
tinguished from  the  Packham  invention,  it  contains  a  seed  conduit 
or  boot  of  the  "closed  delivery"  type,  while  the  Packham  has  an  open 
delivery.  In  the  former  the  seed  is  carried  dear  down  into  the  fur- 
row by  a  continuous  conduit  located  just  in  the  rear  of  the  disk,  and 
there  deposited.  In  the  Packham  device,  using  his  own  words,  "the 
shield  forms  no  part  of  the  furrow-opener,  nor  is  it  in  fact  a  part  of 
the  conduit,"  but  is  designed  to  hold  the  soil  in  the  position  left  by  the 
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disk  until  the  seed  can  be  deposited.  In  the  La  Crosse  device  the  only 
shield  is  the  grain  conduit  itself.  It  is  part  of  the  conduit.  There  is 
no  shield  "conforming  to  the  shape  of  the  side  of  the  disk,  nor  any 
shield  standing  wholly  within  the  angle  of  the  disk,  so  as  to  hold  the 
soil  in  the  position  left  by  the  disk.  There  is  nothing,  in  short,  in  de- 
fendant's machine,  which  is  found  in  the  Packham  claims,  as  construed 
by  the  Court  of  Appeals  in  the  case  cited. 

I  conclude  that  the  Packham  patent  is  not  infringed,  and  that  the  bill 
of  the  Superior  Company  should  be  dismissed. 

As  before  stated  the  Van  Brunt  and  La  Crosse  devices  are  super- 
ficially quite  similar,  and  I  have  made  a  careful  study  of  the  respective 
claims,  and  the  art  prior  to  Van  Brunt's  patent,  so  as  to  endeavor  to 
find  out  just  what  Van  Brunt  invented,  and  how  the  Patent  Office 
was  able  to  distinguish  an  award  of  patent  on  the  Davis  or  La  Crosse 
device.  At  the  time  Van  Brunt  entered  the  field,  both  the  "open  de- 
livery" and  the  "closed  delivery"  types  of  machines  were  old.  It  was 
also  old  to  employ  scrapers  for  cleaning  the  disk  surfaces.  Scraper 
blades  had  been  attached  to  seed  conduits  and  to  drag-bars,  to  keep 
clean  both  sides,  or  one  side  only,  of  the  disk.  Seed  conduits  had  also 
been  supported  or  carried  in  various  ways  by  the  drag-bars,  either  by 
attaching  the  conduit  directly  to  the  drag-bar,  or  sustaining  it  by  a 
supporting  arm":  With  the  prior  art  in  this  situation  Van  Brunt  ap- 
plied for  an  improvement  in  grain  drills.  From  the  center  or  journal 
of  the  disk,  where  it  is  attached  to  the  drag-bar,  he  extends  a  curved 
arm  upward  and  backward  and  near  the  concave  side  of  the  disk,  and 
from  the  top  of  the  arm  he  carries  the  closed  seed  conduit,  made  inte- 
gral with  the  arm,  down  on  the  opposite  or  concave  side  of  the  disk, 
and  close  to  it.  To  the  toe  of  the  conduit  he  attaches  a  narrow  scraper, 
lying  against  the  disk,  and  up  to  its  center.  Described  in  another  way, 
he  combines  a  boot,  a  projecting  arm,  a  bearing  for  the  disk  at  the  end 
of  the  arm,  a  disk  placed  between  boot  and  arm,  and  one  scraper  at- 
tached to  the  arm  on  one  side  and  another  attached  to  the  toe  of  the 
boot  on  the  other  side.  He  successfully  combines  specific,  well-known, 
and  useful  things  into  a  particular  relation  to  each  other,  by  design- 
ing a  yoke,  composed  of  an  arm  and  a  boot,  mounting  the  disk  by  a 
journal  or  bearing  at  one  end  of  the  yoke,  and  carrying  a  scraper  from 
the  other  end  up  to  the  bearing  on  the  opposite  side;  thus  disposing 
the  disk  between  the  arm  and  boot,  and  adding  a  scraper  on  the  con- 
vex side,  sustained  by  the  arm.  It  is  a  specific,  highly  particularized 
device  for  supporting  the  seed  conduit  entirely  upon  the  bearing  or 
journal  of  the  disk.  It  is  in  one  piece  (aside  from  the  scrapers),  sup- 
ported wholly  by  the  disk  bearing,  and  has  no  connection  with  the  drag- 
bar.  In  one  form  of  the  invention  the  casting  is  supported  by  the 
bearing  on  both  sides  of  the  disk,  and  in  the  other  on  the  arm-side 
only. 

All  the  Van  Brunt  claims  are  for  a  combination.  The  first  combines 
(1)  a  boot;  (2)  an  arm  (oflfset  laterally  from  the  boot);  (3)  a  disk 
mounted  at  the  end  of  the  arm;  (4)  disposed  between  arm  and  boot. 
The  second  adds  (6)  a  scraper  attached  to  the  arm.  The  third  claims 
the  same  elements  combined  with  a  concave-convex  disk  and  boot  on 
its  convex  face,  except  the  opposite  scraper,  attached  to  the  toe  of  the 
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boot,  on  the  convex  side.  The  fourth  claims  a  combination  of  boot, 
arm,  disk,  and  bearing  at  the  end  of  the  arm,  with  the  two  scrapers. 
And  the  fifth  claims  a  combination  of  boot  and  disk  with  the  con- 
vex face  scraper.  Clakns  6-8  relate  to  the  bearing,  and  claim  9  was 
withdrawn.  Claim  10  relates  to  a  rear-presswheel,  and  a  spring,  to 
keep  it  down.  The  gist  of  the  invention  is  specified  to  be  in  ex- 
posing a  greater  amount  than  before  "of  the  disk  surface  for  agitat- 
ing  the  soil,  and  so  arranging  the  scraper  that  the  boot  may  be  ex- 
tended to  the  bottom  of  the  furrow,  and  all  liability  of  trash  gathering 
on  it  be  removed.  Also,  in  locating  the  boot  where  the  rotation  of  the 
disk  carries  the  soil  away  from  it  instead  of  packing  against  it,  and 
in  sp  constructing  the  boot  that  within  itself  is  formed  an  inclosed  con- 
duit between  the  top  and  point  of  discharge.  These  statements  were 
contained  in  the  original  application,  before  the  original  claims  were 
rejected  and  canceled,  and  at  a  time  when  Van  Brunt  claimed  a  boot 
on  one  side  of  a  disk  and  means  for  supporting  it  on  the  other,  and  be- 
fore the  language  was  amended  so  as  to  claim  the  precise  means  of 
support  by  mounting  the  disk  at  the  end  of  the  arm.  Outside  of  the 
specific  combination  of  disk,  arm,  boot,  and  scraper  there  was  no  in- 
vention in  Van  Brunt's  machine,  because  two  earlier  patents  covered 
the  idea  of  attaching  a  scraper  to  the  toe  of  the  boot.  In  the  Colver 
patent  of  1855,  No.  12,895,  iJiere  is  the  same  form  of  a  narrow  scraper 
hung  on  the  toe  of  the  boot;  but  it  covers  only  a  small  part  of  the 
disk,  its  point  extending  upward  only  a  third  of  the  distance  from  the 
edge  of  the  disk  towards  its  center.  On  the  other  hand,  in  the  Christ- 
man,  Brennan,  and  Homire  patent  of  1898,  No.  602,827,  the  scraper 
extends  from  the  toe  of  the  boot  clear  up  to  the  center  of  the  disk ; 
but  it  diflFers  considerably  from  the  Van  Brunt  scraper  because  it  cov- 
ers more  than  a  quarter  of  the  face  of  the  disk,  thus  affording  a  lodg- 
ing place  for  soil  and  debris,  which  is  avoided  by  Van  Brunt  by  mak- 
ing the  scraper  narrow  like  a  butcher's  knife,  leaving  most  of  the  disk 
surface  free.  But  the  whole  conception  of  the  Van  Brunt  device  is 
found  in  these  two  earlier  patents,  thus  depriving  his  invention  of  all 
real  patentable  novelty  except  such  as  is  embodied  in  his  specific  com- 
bination. 

Turning  now  to  the  La  Crosse  device:  It  has  already  been  shown 
that  it  bears  a  great  superficial  resemblance  to  the  Van  Brunt  patent. 
But  when  closely  examined  a  sufficient  difference  appears  to  distin- 
guish it  from  the  latter.  Both  are  highly  specialized  combinations  in 
a  fully  developed  art.  The  fact  that  a  patent  was  issued  upon  the  lat- 
ter device  is  presumptive  evidence  of  its  validity,  and  that  the  skilled 
patent  officers  were  able  to  distinguish  it  from  the  Van  Brunt  device. 
No  interference  was  declared  by  the  commissioner  of  patents,  but  the 
Van  Brunt  patent  was  cited  as  a  reference. 

Some  of  the  original  claims  made  by  Davis,  in  his  application  for  the 
La  Crosse  patent,  conflicted  with  the  fourth  claim  of  the  Van  Brunt 
patent.  That  claim  is  for  a  combination  of  boot,  arm,  disk,  and  bear- 
ing, with  the  scraper  carried  on  the  boot-toe.  Davis  at  first,  in  his 
first  four  claims,  described  a  combination  of  a  drag-bar  with  a  disk, 
a  boot,  and  a  scou ring-blade  secured  to  the  boot,  also  a  scouring-blade 
comprising  a  scraper.    The  scouring-blade  is  described  in  the  specifica- 
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tions  as  an  extension  of  the  scraper,  made  of  polished  steel,  easily  pass- 
ing through  the  furrow  and  soil,  deflecting  the  soil  away  from  the 
b<x>t,  and  effectively  preventing  it  from  adhering  to  it.  The  Van 
Brunt  scraper  and  the  La  Crosse  scraper  and  scouring  extension,  are 
shown  in  the  drawings  as  follows : 


Van  Brunt  Scraper. 


SUFEaiOB  DRILL  CO.  V.  LA   CROSSE   PLOW   CO. 


Oil 


La  Crosse  Scraper  and  Scouring-Blade. 


The  scouring-blade  also  forms  part  of  the  outer  wall  of  the  boot, 
and  the  scraper  removes  the  soil  from  the  disk  to  be  deflected  by  the 
scouring-blade  away  from  the  boot  and  the  seed. 

The  examiner  rejected  these  original  claims  for  a  combination  of 
drag-bar  with  the  disk,  boot,  scouring-blade,  and  scraper,  but  allowed 
them  to  be  amended  to  claim  the  combination  of  a  drag-bar,  disk,  boot, 
scouring-blade,  and  scraper,  and  in  this  form  a  patent  was  issued.    The 
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original  claims  were  rejected  on  the  Packham,  Van  Brunt,  Mast,  and 
Hoyt  patents. 

The  practical  differences  between  Van  Brunt  and  La  Crosse  are  that 
Van  Brunt  puts  the  disk  between  the  boot  and  arm,  and  La  Crosse 
puts  the  boot  behind  the  disk.  Van  Brunt's  scraper  cuts  the  soil,  etc., 
off  from  the  revolving  disk  and  deflects  it  to  the  land  side  of  the  fur- 
row, while  La  Crosse  cuts  it  off  and  plows  through  it  by  means  of  the 
scouring-blade.  In  one  device  the  soil  is  deflected  wholly  by  the  scrap- 
er, and  in  the  other  partly  by  the  scraper  and  partly  by  that  wall  of 
the  boot  formed  by  the  scouring-blade.  Another  difference,  both  in 
claims  and  construction,  is  that  Van  Brunt  supports  his  arm,  boot,  and 
scraper  upon  the  disk  bearing,  while  the  La  Crosse  device  is  supported 
wholly  from  the  drag-bar.  The  distinctions  referred  to  are  indeed  close, 
but  in  view  of  the  state  of  the  art  they  are  sufficient  to  distinguish  the 
two  devices,  and  relieve  the  defendant  from  the  charge  of  infringement. 
Van  Brunt  might  lawfully  follow  the  conceptions  of  Colver  and  Christ- 
man  in  specific  combination  with  other  elements,  but  in  so  doing  he 
should  be  limited  to  the  construction  he  adopted,  leaving  defendants 
free  to  adopt  another  specific  construction  embodying  the  same  con- 
structions in  a  different  form. 

Van  Brunt  is  entitled  to  the  credit  of  having  designed  a  practical 
and  efficient  improvement,  and  his  patent  is.  valid  and  useful. 

The  La  Crosse  patent  secures  a  similar  beneficial  result  by  a  dif- 
ferent combination  and  in  a  different  way;  and  the  patent  is  also  val- 
id, and  does  not  infringe. 

The  bills  in  both  cases  should  be  dismissed. 


CLARK  v.  GEORGE  LAWRENCE  CO.' 

(Circuit  Court,  D.  Oregon.    April  6,  1908.) 

Na  2,78a 

1.  Patents— Novelty— Burden  and  Measure  of  Proof. 

A  patent  duly  issued  Is  presumptively  valid,  and  one  attacking  it  for 
want  of  novelty  has  the  burden  of  proof;  and.  If  oral  evidence  Is  relied 
on,  the  proof  must  be  clear,  satisfactory,  and  beyond  a  reasonable  doubt. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  §S  35, 
36,  40.] 

2.  Same— Infringement— Bucking  Roix  fob  Saddle. 

The  Clark  patent.  No.  674,757,  for  a  bucking  roll  for  attachment  to  a 
saddle,  to  prevent  the  rider  from  being  thrown  against  the  front  part  of 
the  saddle,  was  not  anticipated,  and  discloses  novelty  and  invention; 
also  held  infringed. 

In  Equity.    On  final  hearing. 

The  coniplaiuant,  on  May  21,  1001,  was  granted  a  patent  for  an  invention 
described  as  **a  certain  new  bucking  roll'  to  be  used  on  stock  or  Mexican 
saddles."  In  further  description  the  Inventor  specifies  as  follows:  "My  In- 
vention relates  to  bucking  rolls  attached  on  a  stock  or  Mexican  saddle,  as 
used  by  stockmen  on  the  range,  'cowboys,'  'rough  riders,'  and  men  of  11  ks 
oocupation,  for  giving  the  rider  a  better  hold  and  preventing  him  from  be- 
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Ing  bttmped  agalBSt  the  fore  part  or  fork  of  the  saddle  while  rough  riding 
or  breaking  wild  horses."  The  roll  Is  best  represented  by  figure  5  of  the 
drawing,  thus : 


It  consists  of  a  base  of  skirting  or  sole  leather,  upon  which  Is  sewed  or 
stitched  a  quilted  contrivance  made  of  soft  or  flexible  leather,  such  as  cordo- 
Tan,  calfskin,  or  the  like,  forming,  when  so  combined  with  the  base,  a  re- 
ceptacle for  filling,  such  as  hair  or  like  suitable  material,  and,  when  filled 
or  upholstered,  completes  the  form  of  the  roll.  As  will  appear  from  the 
flgnre,  it  consists  of  the  two  protruding  or  enlarged  luiobs  at  either  end,  and 
the  contrivance  so  reduced  in  the  c^ter  aa  to  require  little,  if  any,  upholster- 
ing to  give  it  shape.  The  ends  are  secured  to  the  saddle  by  leather  strings 
passing  through  the  first  holes,  or  at  the  forward  buttons  of  the  saddletree, 
and  tled^  and  the  center  is  tied  or  laced  down  to  the  seat  of  the  saddle. 
There  is  much  more  in  detail  of  the  invention,  but  this  description  will  suf- 
fice to  elucidate  the  present  controversy. 

The  defendant  has  been  manufacturing  and  selling  in  the  market  an  at- 
tachable roll,  consisting  of  two  pieces,  which  Is  readily  constructed  by  cutting 
the  complainants  contrivance  in  two  at  the  center  and  attaching  a  leather 
strap  extension  at  the  small  end  of  each  piece,  then  attaching  each  by  its 
larger  end  on  the  outside  of  the  saddletree,  at  the  first  button,  one  on  one 
prong  of  the  fork  of  the  saddle,  and  one  on  the  other,  and  wrapping  the 
strap  around  beneath  the  fork,  bringing  it  together  at  the  same  button.  For 
the  use  and  sale  of  this  latter  contrivance  the  complainant  complains  of  an 
infringement  upon  his  patent. 

Coovert  &  Stapleton,  for  complainant 
Cake  &  Cake,  for  defendant. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
It  is  not  seriously  contended  that  complainant's  device  is  not  the  result 
of  inventive  genius.  If  it  were,  I  think  the  contention  could  not  be 
successfully  maintained.  True,  there  has  been  a  process  of  development 
relative  to  the  idea  of  a  bucking  roll  such  as  the  complainant  lays  claim 
to  as  the  inventor,  yet  the  idea  is  the  result  of  inventive  faculty,  rather 
than  mere  mechanical  skill.  The  suggestion  of  such  a  contrivance 
.  first  came  by  the  rider  of  an  unruly  or  bucking  horse  laying  a  blanket, 
rolled  in  form,  across  the  front  of  his  saddle,  and  tying  it  fast,  to  as- 
sist him  in  maintaining  his  seat,  and  at  the  same  time  to  protect  him 
from  being  thrown  forward  upon  the  pommel  of  the  saddle.  A  rude 
improvement  upon  this  method  is  referred  to  in  the  testimony,  where 
round  knobs,  in  the  shape  of  semispheres,  between  three  and  four 
inches  in  diameter,  were  fastened  to  each  prong  of  the  fork  of  the 
saddle.  This  was  the  idea  of  a  Mexican  by  the  name  of  H.  Salazar, 
but,  so  far  as  the  record  shows,  never  came  into  general  use.  Another 
contrivance  to  which  the  name  of  bucking  roll  came  to  be  attached 
consisted,  in  its  first  stage,  of  a  band  running  across  the  front  part  of 
the  seat  of  the  saddle,  being  fastened  by  its  ends  to  the  second  buttons, 
and  sewed  or  stitched  to  the  seat  over  the  center.  Frequently  the  seat 
1G0F.--33 
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of  the  saddle  was  quilted,  and  this  roll  quilted  to  correspond  It  serv- 
ed merely  to  make  the  seat  more  comfortable  and  for  ornamentation 
— not  to  prevent  the  rider  in  any  way  from  being  thrown  forward  in 
the  saddle.  So,  also,  it  was  not  uncommon  for  the  roll  to  be  enlarged 
— that  is,  increased  in  width  and  thickness — to  suit  the  taste  of  the 
rider,  but  not  for  the  especial  purpose  for  which  complainant's  device 
was  designed.  It  may  be  said,  therefore,  without  further  elaboration, 
that  complainant's  product  of  a  new  and  improved  bucking  roll  was  the 
result  of  inventive  skill  and  application. 

The  two  serious  questions  involved  by  the  controversy  are:  First, 
whether  complainant's  contrivance  is  void  of  novelty — ^that  is,  whether 
it  has  been  anticipated  by  the  work  or  invention  of  others;  and,  sec- 
ond, whether  the  defendant's  device  is  an  infringement  upon  that  of 
complainant.  It  may  be  premised  that  the  patent,  having  been  issued 
to  the  complainant  by  the  lawfully  constituted  authority  of  the  gen- 
eral government,  and  presumably  after  examination  and  investigation, 
creates  a  presumption  of  novelty  and  utility,  and,  if  nothing  else  were 
offered,  no  evidence  of  pertinency  and  force  to  countervail  the  reci- 
tations of  the  patent,  the  complainant  would  naturally  be  entitled  to 
its  full  protection.  Haughey  v.  Meyer  (C.  C.)  48  Fed.  679.  Further 
than  this,  a  patent  tlirows  the  burden  upon  him  who  would  overthrow 
or  impeach  the  certified  invention  for  want  of  novelty ;  and,  when- 
ever an  attack  is  sought  to  be  supported  by  oral  testimony,  the  adjudi- 
cations are  to  the  effect  that,  before  it  can  succeed,  "the  proof  shall 
be  dear,  satisfactory,  and  beyond  a  reasonable  doubt."  The  Barbed 
Wire  Patent,  143  U.  S.  275,  284,  12  Sup.  Ct.  443,  36  U  Ed,  164. 
This  case  cites  Coffin  y.  Ogden,  18  Wall.  120,  124,  21  L.  Ed.  821, 
where  the  distinct  doctrine  is  stated  thus : 

'*The  Inyentlon  or  discovery  relied  upon  as  a  defense  must  have  been  com- 
plete, and  capable  of  producing  tbe  result  sought  to  be  accomplished ;  and  this 
must  be  shown  by  the  defendant.  The  burden  of  proof  rests  upon  him,  and 
every  reasonable  doubt  should  be  resolved  against  him.  If  the  thing  were 
embryotlc  or  inchoate*  if  it  rested  in  speculation  or  experiment,  if  the  process 
pursued  for  its  development  had  failed  to  reach  the  ix)int  of  consummation, 
it  cannot  avail  to  defeat  a  patent  founded  upon  a  discovery  or  inyentlon 
which  was  completed,  while  in  the  other  case  there  was  only  progress,  how- 
ever near  that  progress  may  have  approximated  to  the  end  in  view.  The  law 
requires,  not  conjecture,  but  certainty." 

See,  also,  Deering  v.  Winona  Harvester  Works,  155  U.  S.  286,  15 
Sup.  Ct.  118,  39  L.  Ed.  163. 

With  these  premises  in  view,  we  can  understandingly  advance  to  a 
consideration  of  the  claims  made  by  which  it  is  sought  to  establish  an- 
ticipation of  complainant's  patent.  The  Spencer  patent  is  the  first 
introduced.  The  invention  consists  of  pieces  of  wood  secured  near 
the  front  end  of  each  of  the  two  parts  of  the  saddletree.  These  are 
made  a  part  of  the  tree,  and  are  not  detachable.  The  patent  states 
that  the  pieces  "serve  to  prevent  the  rider  being  thrown  forward  over 
the  saddle  and  are  designed  to  supersede  the  ordinary  pommel  of  mil- 
itary saddles."  The  device  never,  so  far  as  the  record  shows,  came 
into  practical  use,  although  the  patent  was  issued  in  1862.  The  next 
to  be  introduced  is  the  Woodruif  patent,  issued  in  1861.  It  consists 
of  an  arrangement  of  stops,  built  in  an  angular  position  upon  the  side 
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of  the  saddle,  in  such  a  manner  as  to  gather  over  the  legs  of  the  rider 
and  aid  him  in  keeping  down  upon  his  seat  in  resistance  to  either  a  lat- 
eral movement  of  the  horse  or  an  abrupt  check  of  its  speed,  having  the 
tendency  to  throw  the  rider  forward.  These  stops  are  also  designed 
for  military  saddles.  Like  the  Spencer,  this  device  has  never  come 
into  practical  use ;  nor  is  it  detachable. 

In  each  of  these  cases  the  invention  was  rather  an  improvement  up- 
on a  saddletree,  not  a  distinct  contrivance  within  itself,  adjustable  or 
not  to  the  tree,  as  the  owner  might  desire.  Both  patents  answered 
practically  the  same  purpose,  which  was  to  gather  over  the  legs  of  the 
rider,  as  specified  in  the  latter  patent,  and  operate  as  an  aid  to  keep- 
ing the  rider  in  place  in  the  saddle.  Both  were  clumsy  affairs,  and 
evidently  not  well  suited  for  the  purpose  for  which  they  were  design- 
ed, or  they  would  not  have  been  discarded  in  use.  Like  the  idea  of 
the  use  of  a  blanket  made  into  a  roll  and  ;tied  across  the  front  part 
of  the  saddle,  they  were  perhaps  an  advance  in  the  state  of  the  art, 
but  were  still  lacking  in  the  adaptability  to  make  them  of  practical 
utility.  The  bucking  roll  in  question  is  detachable,  and  answers  to 
one  function  only,  that  of  preventing  the  rider  from  being  thrown 
forward  from  his  seat  in  the  saddle,  and  it  is  manifest  that  the  patents 
relied  upon  are  not  anticipations  of  the  complainant's  invention. 

A  third  patent,  or  that  of  George  H.  Meeker,  is  alluded  to  as  having 
anticipated  the  complainant's  invention;  but  I  do  not  find  it  in  the 
record,  so  am  unable  to  determine  as  to  its  pertinency. 

Other  alleged  anticipation  is  sought  to  be  shown  by  oral  testimony. 
Mr.  Gerichten,  in  describing  a  quilted  saddle  and  roll,  testifies  that 
there  were  some  that  covered  just  half  of  the  seat,  others  went  up  to 
the  fork,  and  others  extended  over  the  cantle  and  jockeys — "that  is, 
the  quilting,  and  then  they  had  different  style  of  rolls.  Some  had  a 
little  narrow  roll  across ;  others  had  a  roll  with  big  bumps  on  the  side.*' 
Witness  then  testifies  in  substance  that  he  made  the  rolls  as  far  back 
as  1889;  that  they  were  detachable  at  that  time,  and  not  sewed  into 
the  seat  of  the  saddle ;  that  the  base  was  a  solid  piece  of  leather,  sim- 
ilar to  the  complainant's  roll ;  that  they  had  big  protruding  knobs  on 
them,  a  good  deal  larger  than  those  on  complainant's  roll — ^not  the 
same  shape  exactly,  not  quite  as  wide;  that  the  center  was  narrow, 
containing  no  filling  at  all;  that  they  were  attached  to  the  saddle, 
sometimes  at  the  first  button,  sometimes  on  the  side  and  the  center,  or 
sometimes  tied  down,  sometimes  laced  down;  that  he  made  a  model 
of  the  roll  and  saddle,  and  had  it  on  exposition  at  the  Manufacturers' 
Fair  in  Portland  in  about  1897,  perhaps  1898.  On  cross-examination 
he  testifies  that  he  made  up  a  couple  of  dozen  of  the  rolls  designated 
by  him,  while  in  Prineville,  Or.,  and  a  like  number  while  in  Colfax, 
Wash.,  and  sold  them  out  to  different  persons,  but  that  he  could  not 
now  give  the  names  of  any  of  them,  A  painting  of  the  saddle  on  ex- 
hibit at  the  fair  was  produced  and  recognized  by  witness,  and  intro- 
duced in  evidence,  which  shows  that  the  alleged  roll  thereon  is  but  an 
extension  of  the  quilted  seat,  attached  on  the  sides  at  the  second  but- 
tons of  the  saddle,  and  presents  but  slight  enlargement  of  the  so-called 
roll  where  it  is  asserted  the  protruding  knobs  existed. 

F.  M.  Koontz  testifies  that  he  made  a  saddle  in  May,  1906,  at  the 
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request  of  one  Kanty,  of  Arlington,  and  a  roll  in  accordance  with  a 
description  given  by  him;  that  it  looked  something  like  defendant's 
roll  when  on  the  saddle;  that  it  was  not  over  half  as  wide,  and  the 
knobs  at  the  ends  were  not  so  prominent — ^were  about  half  as  big  as 
those  on  the  Clark  roll ;  that  he  made  two  of  the  rolls  for  Kanty. 

T.  S.  Coifey  testifies  that  while  in  business  in  Scio,  Or.,  in  1899, 
being  a  saddler,  he  gave  to  Mr.  Richardson,  Clark's  traveling  salesman, 
an  order  for  a  roll,  which  was  to  be  narrow  in  the  center  and  wider  at 
the  ends,  and  very  prominent,  and  was  to  fasten  at  the  two  front  but- 
tons of  the  saddle ;  that  he  came  into  this  idea  of  a  roll  early  in  1899, 
in  talking  to  another  person  about  it ;  that  they  two  together  figfured 
out  a  roll  something  of  that  description,  and  that  the  rolls  "that  were 
used  then  on  the  saddles  were  not  suflScient  for  what  they  were  cal- 
culated to  be."  Witness  further  states  that  he  cut  out  a  pattern  for 
Richardson,  and  that  a  couple  of  rolls  were  made  from  it,  and  forward- 
ed to  him  by  Clark,  one  of  which  is  produced  and  oflFered  in  evidence. 
This  roll,  it  may  be  said,  does  not  comport  with  the  roll  of  complain- 
ant's patent.  It  lacks  height  in  the  protruding  knobs,  and  is  made 
not  nearly  so  small  in  the  center,  and,  indeed,  is  only  somewhat  larger 
thai!  the  quilted  ornamental  roll  hereinbefore  described,  and  which 
has  been  in  general  use. 

W.  C.  Rupert  testifies  that,  while  in  business  with  Gabel,  in  The 
Dalles,  some  time  in  1895,  his  firm  made  a  roll,  at  the  request  of  one 
Guthrie,  which  was  at  first  nonadjustable,  but  was  subsequently  chang- 
ed, at  the  instance  of  Guthrie,  so  that  it  was  detachable,  but  was  fas- 
tened at  the  second  buttons  of  the  saddle.  A  careful  scrutiny  of  the 
description  of  this  roll  given  by  the  witness  impresses  one  that  it  was 
not  in  design  of  such  similarity  as  to  take  the  place  of  complainant's 
roll. 

G.  H.  Farley  testifies  touching  the  same  roll,  and  describes  it  in  its 
first  form  as  *'just  a  plain,  straight  roll,  bulged  out  some,"  and  says 
that  the  reconstructed  roll  was  "a  good  deal  the  same"  as  that  of  com- 
plainant. Witness  then  deposes  that  many  rolls  were  thereafter  made 
like  the  Guthrie  roll. 

Mr.  Guthrie  describes  the  roll  as  containing  bulbs  something  simi- 
lar in  size  to  those  on  the  Clark  roll.  He  says  that  the  first  roll,  when 
put  on,  was  stitched  on,  but  that  after  it  was  altered  it  was  fastened 
to  the  second  buttons  of  the  saddle,  without  being  laced  down  in  the 
center. 

L.  A.  Porter  testifies  in  direct  contradiction  of  Rupert,  Farley,  and 
Guthrie  as  to  this  saddle  and  the  roll  attending  it.  He  was  a  livery- 
man, and  remembers  distinctly  seeing  the  roll,  having  had  the  saddle 
in  his  barn  for  some  time.  He  describes  the  roll  as  being  an  extension 
of  the  quilted  seat,  and  says  it  was  rather  out  of  the  ordinary,  because 
it  extended  farther  up  on  the  front  of  the  saddle;  that  it  was  sewed 
fast  to  the  seat ;  that  the  change  consisted  in  taking  some  of  the  pad- 
ding out  of  the  center;  and  that  it  was  the  same  in  general  style  and 
appearance  as  the  old  style  of  roll. 

In  all  the  testimony  there  is  a  manifest  lack  of  that  certainty  and 
definiteness,  as  it  pertains  to  the  alleged  earlier  production  of  bucking 
rolls  and  their  exact  manner  of  construction,  as  to  leave  it  in  grave 
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doubt  whether  any  roll  had  ever  been  made  or  used  of  substantially 
similar  mold  and  usefulness  prior  to  the  invention  of  complainant 
of  his  style  of  bucking  roll.  This  conclusion  is  well  illustrated  by  the 
testimony  of  Gerichten,  who,  after  stating  with  much  positiveness 
that  the  roll  he  had  constructed  was  of  substantial  similarity  to  com- 
plainant's patent,  recognized  a  painting  showing  the  pattern  of  the 
roll  he  attempted  to  describe,  which  clearly  demonstrates  that  the 
recollection  of  the  witness  was  faulty,  and  that,  so  far  as  his  testimony 
is  concerned,  instead  of  showing  anticipation,  its  effect  was  quite  the 
contrary.  So  it  may  be  said,  of  all  the  oral  testimony  adduced,  there 
is  not  that  definiteness  and  certainty  about  it  that  affords  proof  per- 
suasive and  convincing  as  it  relates  to  the  question  of  anticipation.  At 
least,  it  is  wholly  insufficient  to  overcome  the  presumption  of  novelty 
which  attends  the  issuance  of  complainant's  patent.  T  hold,  therefore, 
that  there  has  not  been  anticipation  of  complainant's  device. 

The  next  inquiry  is  whether  the  roll  being  manufactured  and  sold 
by  the  defendant  is  an  infringement  of  complainant's  patent  There  is 
but  little  question  that  the  defendant  endeavored,  in  the  production  of 
its  roll,  to  avoid,  if. possible,  any  infringement  upon  complainant's 
patent.  One  of  its  witnesses  says  as  much,  and  the  defendant  does  not 
affirmatively  controvert  the  proposition.  The  only  alleged  elements 
of  distinction  between  the  two  rolls  consist  in  the  construction  of  de- 
fendant's roll  in  two  pieces  and  the  manner  of  attaching  them  to  the 
saddletree.  It  will  be  borne  in  mind  that  complainant's  roll  is  attached 
at  the  outer  ends  to  the  saddletree  at  the  forward  buttons,  and  tied 
or  laced  down  to  the  seat  in  the  center.  The  outer  end  of  each  piece 
of  defendant's  roll  is  attached  to  the  tree  at  the  forward  button,  the 
same  as  complainant's.  The  inner  end  is  contrived  with  an  extension, 
consisting  of  a  leather  strap,  which  is  carried  around  the  prong  of  the 
pommel  underneath,  and  made  fast,  also,  at  the  first  or  forward  button, 
so  that  each  piece,  in  its  mechanical  attachment,  is  simply  tied  around 
a  prong  of  the  pommel  of  the  saddletree.  Both  rolls  perform  exactly 
the  same  function,  and  the  sole  question  remaining  is  whether  the  dif- 
ference in  the  manner  of  attachability  attending  the  defendant's  roll 
is  such  as  will  save  it  from  the  charge  of  infringement  upon  the  com- 
plainant's patent.  I  am  impressed  that  it  is  not;  that  the  difference 
consists  in  a  mere  mechanical  equivalent,  and  not  in  a  patentable  im- 
provement in  the  art. 

What  would  be  the  difference  if  the  complainant's  roll  was  simply 
cut  in  two  in  the  middle,  and  the  inner  end  of  each  part  tied  fast  to 
the  saddle  seat?  It  is  plain  that  there  could  be  no  elemental  differ- 
ence between  a  roll  so  constructed  and  the  original.  The  difference 
would  be  mechanical  only.  Carrying  the  discussion  further :  Suppose 
the  inner  ends  of  the  severed  roll  are  made  fast  by  means  of  a  screw 
entering  the  prong  of  the  pommel;  the  difference  would  manifestly 
still  be  mechanical.  If  this  be  so,  how  can  it  affect  the  contrivance  dif- 
ferently to  carry  the  end  by  an  extension  in  the  way  of  a  strap  around 
underneath  the  prong  to  the  forward  button?  Indeed,  I  find,  from 
an  examination  of  defendant's  model,  "D,"  which  was  offered  and  re- 
ceived in  evidence,  that  each  separate  piece  of  its  roll  is  nailed  to  the 
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prong  of  the  pommel  on  the  inside,  which  being  the  case,  it  makes  the 
strap  a  useless  extension,  rather  than  a  useful,  much  less  a  novel,  im- 
provement. 

In  Erie  Rubber  Co.  v.  American  Dunlop  Tire  Co.,  70  Fed.  58,  16 
C.  C.  A.  632,  relied  upon  so  strongly  as  being  parallel  with  the  case  at 
bar,  it  will  be  noted  that  there  was  a  substantial  and  elemental  dif- 
ference between  the  two  contrivances  about  which  there  was  a  con- 
tention. Not  so  here.  The  difference  consists  of  a  mechanical  equiva- 
lent only,  and  cannot  avail  the  defendant  It  is  well  settled  that  a 
broader  range  of  equivalents  attends  a  primary  or  first  invention  than 
where  the  patent  relates  to  a  new  combination  of  old  elements,  or  an 
improvement.  "Therefore,  it  is  said,  with  reference  to  such  elements 
in  any  combination  as  constitute  its  subordinate  means,  no  other  ele- 
ments can  be  equivalent  unless  they  are  equivalent  inventions;  that 
is,  unless  they  not  merely  perform  the  same  functions,  but  perform 
them  by  applying  the  same  force  to  the  same  object  through  the  same 
mode  of  application."  Erie  Rubber  Co.  v.  American  Dunlop  Tire  Co., 
supra. 

In  the  case  at  bar,  however,  the  difference  claimed  cannot  be  said  to 
be  elementary  in  character,  but  is  merely  mechanical.  True  it  is,  also, 
that  if  a  patentee  specifies  any  element  as  entering  into  a  combination, 
he  makes  such  element  material  thereto,  and  the  courts  will  not  de- 
clare It  immaterial.  Fay  v.  Cordesman,  109  U.  S.  408,  421,  3  Sup. 
Ct.  236,  27  L.  Ed.  979 ;  B.  F.  Avery  &  Sons  v,  J.  I.  Case  Plow  Works 
(C.  C.)  139  Fed.  878.  But  this  principle  does  not. change  the  rule  rela- 
tive to  mechanical  equivalents,  and  does  not  affect  the  present  con- 
troversy. 

The  defendant  should  be  enjoined  from  further  infringing  the  com- 
plainant's patent,  and  such  will  be  the  decree  of  the  court 


UNITED  STATES  v.  SELLERS. 

(CIrealt  Court,  S.  D.  New  York.    March  2,  190a) 

No.  4,996. 

OnsTOHS  DTJTiES—OLASsnnoATioN— "Steel  Plates"— "Plates." 

The  provision  for  steel  plates  in  Tariff  Act  July  24,  1897,  c.  11,  I  1, 
Schedule  C,  par.  135,  30  Stat.  161  (U.  S.  Comp.  St.  1901,  p.  1638),  while 
not  covering  all  steel  articles  that  are  known  as  plates,  Includes  so-called 
monogram  dies  and  plates  used  in  engraving,  which,  besides  being  called 
plates,  are  within  the  dictionary  definitions  of  "plates." 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  decision  6i  the  Board  of  General  Appraisers  followed  a  previ- 
ous decision  reported  as  G.  A.  6,472  (T.  D.  27,684),  and  sustained 
protests  of  W.  B.  Sellers  against  the  assessment  of  duty  by  the  col- 
lector of  customs  at  the  port  of  New  York. 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Brooks  &  Brooks  (Frederick  W.  Brooks,  of  counsel),  for  importer. 


Digitized  by 


Google 


IK  BB  ATLANTA  KEWB  PUB.  GO.  619 

HOUGH,  District  Judge.  The  merchandise  under  consideration  con- 
sists of  steel  plates  intended  to  be  engraved  and  used  in  the  printing 
of  steel  engravings,  and  so-called  monogram  dies,  which  are  small 
plates  on  which  monograms  are  to  be  engraved.  The  collector  assessed 
duty  under  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  C,  par.  193, 
30  Stat.  167  (U.  S.  Comp.  St.  1901,  p.  1645).  The  Board  of  General 
Appraisers  sustained  the  protest,  holding  the  goods  properly  dutiable 
as  steel  plates  under  paragraph  135,  with  additional  duty  as  polished 
steel  plates  under  paragraph  141. 

These  plates  are  "sheets  of  metal  of  uniform  thickness  and  even  sur- 
face" (Century  Dictionary)  ;  and  they  are  also  "pieces  of  metal  extend- 
ed or  flattened  to  an  even  surface,  with  a  uniform  thickness"  (Web- 
ster's Dictionary).  I  adhere  to  the  interpretation  of  paragraph  435 
contained  in  United  States  v.  Buehne  Steel  Wool  Co.  (C.  C.)  154  Fed. 
93.  It  is,  of  course,  true  that  calling  a  thing  a  plate  does  not  make  it 
one,  as  in  the  drawplate  case.  U.  S.  v.  Newman  Wire  Co.  (C.  C.)  152 
Fed.  488,  affirmed  T.  D.  28,600.  But  these  articles  are  called  plates, 
and  are  really  plates,  and  I  think  the  decision  of  the  Board  of  Apprais- 
ers plainly  right. 

Decision  affirmed. 


In  re  ATT.ANTA  NEWS  PUB.  OO. 

Intervention  of  GOSS  PRINTING  PRESS  00. 

(District  Court,  N.  D.  Georgia.    October  18^  1907.) 

No.  1,846. 

1.  Salbb— GoRDmoNAL  Sai,e8— Validity— Statutm. 

Code  Ga.  1896,  §  2776,  provides  that  whenever  personal  property  is  Bold 
on  condition  that  the  title  shall  remain  in  the  vendor  until  paid  for,  sach 
sale  in  order  to  be  valid  as  against  third  parties  shall  be  in  writing  and 
executed  in  the  same  manner  as  mortgages  of  personal  property,  but  as 
between  the  parties  the  contract  as  made  shall  be  valid  whether  written 
or  not,  and  section  2777  declares  that  conditional  biils  of  sale  must  be 
recorded  within  80  days  from  date,  and  in  other  respects  shall  be  govern- 
ed by  the  laws  relating  to  the  registration  of  mortgages.  Held,  that 
where  there  is  a  mere  oral  reservation  of  title  and  no  writing,  the  title 
will  be  80  fixed  in  the  buyer  that  the  rights  of  third  persons  obtaining 
Judgments  or  liens  antedating  the  sale  may  be  enforced  against  the  ven- 
dor's claim  of  title,  but  if  the  reservation  of  title  is  In  writing,  though 
not  properly  executed  and  recorded,  the  reservation  is  good  as  between 
the  parties  and  as  against  general  creditors  and  creditors  with  liens 
antedating  the  sale,  and  is  only  subject  to  such  liens  as  are  obtained  or 
debts  arising  from  credit  g\^en  in  good  faith  by  reason  of  the  buyer's  ap- 
parent ownership  of  the  property. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  S§  1366- 
1371.] 

2.  Samb— Rebsbvation  of  Titus— Validity— Contbaot—Oonstbuotion. 

A  bankrupt  having  purchased  a  three-deck  newspaper  press  under  a 
written  contract  providing  that  the  title  should  remain  in  the  seller  until 
the  price  was  paid,  subsequently  telegraphed  the  seller's  representative 
ordering  a  fourth  deck  for  the  press,  "according  to  the  original  agree- 
ment," and  on  the  same  day  wrote  a  letter  confirming  the  telegram, 
containing  the  words  "Your  company  retaining  title  to  the  fourth  deck 
until  the  notes  are  paid."    Held,  tbat  a  sale  of  the  fourth  deck  pur- 


Digitized  by 


Google 


520  IGO  FBDBBAL  BBPORTEB. 

raant  to  sach  correspondence  constituted  a  written  contract  of  conditional 
sale,  which  though  not  executed  or  recorded  as  prescribed  by  Code  Ga. 
1895.  §§  2776,  2777,  was  valid  as  against  the  bankrupt,  its  general  creditors, 
and  those  not  having  given  credit  to  the  bankrupt  on  the  faith  of  the  own- 
ership of  the  property. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  vol.  43,  Sales,  S  1353.] 

8.  BaTVKRUPTCT—'DI VISION  OF  MAGHINE8--Ck)NDITI0NAL  SALES— LlENB. 

Where  a  printing  press  was  subject  to  a  mortgage  on  the  plant  of  the 
bankrupt  at  the  time  the  bankrupt  purchased  a  fourth  deck  therefor  un- 
der a  valid  conditional  sale,  the  seller  was  entitled  to  recover  such  fourth 
deck  from  the  bankrupt's  trustee,  the  bankrupt  having  failed  to  pay  the 
price  before  bankruptcy,  provided  such  fourth  deck  was  such  a  separate 
and  distinct  part  of  the  press  that  it  could  be  taken  off  and  leave  the  re- 
mainder intact. 

4;  SAia^--CoNTBiBnTioN  TO  Subsequent  Liens— Payment. 

Where  intervener  sold  a  bankrupt  a  fourth  deck  to  a  printing  press 
under  a  conditional  sale,  and  on  nonpayment  of  the  price  before  bank- 
ruptcy claimed  the  right  to  recover  the  proceeds  of  a  sale  of  such  fourth 
deck  from  the  bankrupt's  trustee,  it  could  only  do  so  after  imylng  such 
proportion  of  the  liens  that  attached  to  the  property  of  the  bankrupt  aft- 
er the  fourth  deck  became  part  of  the  plant  and  before  bankruptcy,  aa 
the  amount  realized  from  the  sale  of  such  fourth  deck  bore  to  the  amount 
realized  from  the  bankrupt's  entire  plant,  and  this  though  such  liens  had 
been  paid  off,  the  court  of  bankruptcy  having  jurisdiction  to  recharge 
such  liens  against  the  property  to  which  they  belonged,  regardless  of 
their  prior  payment 

John  L.  Hopkins  &  Sons,  for  petitioning  creditors,  receiver,  and 
trustee. 

A.  H.  Bancker,  for  bankrupt. 

Westmoreland  Bros.,  for  intervener,  Goss  Printing  Press  Co. 

NEWMAN,  District  Judge.  On  the  10th  day  of  May,  1902,  the 
bankrupt,  the  Atlanta  News  Publishing  Company,  purchased  from  the 
intervener,  the  Goss  Printing  Press  Company,  a  newspaper  printing 
and  folding  machine  of  the  style  known  as  a  **Goss  three-deck  straight- 
line,  with  one  color  attachment  machine."  In  this  contract  which  was 
in  writing  signed  by  both  parties,  it  was  stipulated : 

"It  is  further  agreed  that  the  title  to  all  of  the  aforesaid  property  shall 
remain  in  the  party  of  the  first  pnrt*[the  Goss  Company]  until  accepted  and 
paid  for  by  the  party  of  the  second  part  [the  Atlanta  News  Company]  In  full 
as  agreed  upon  hereafter." 

The  purchase  price  for  which  this  machine  was  sold  was  $16,000,  of 
which  $5,000  was  to  be  paid  in  cash,  and  for  the  balance  notes  were 
given  payable  monthly  thereafter,  and  all  of  the  notes  were  paid  in 
full  before  the  transaction  in  question  here  took  place. 

On  May  4th,  1906,  the  bankrupt  company  desiring  to  purchase  what 
is  called  a  "fourth  deck"  for  the  machine  named  sent  the  following 
telegram  to  the  representative  of  intervener : 

"Please  wire  lowest  cash  payment,  best  rate  of  Interest  on  deferred  pay- 
ments, longest  time  in  which  to  pay  for  fourth  deck  for  presa  How  soon 
could  be  shipped?" 

To  which  the  following  reply  was  received  on  the  same  day : 

"Cash  payment  one  thousand,  balance  two  years,  payable  quarterly,  Inter- 
CBt  five  per  cent.,  ship  eight  weeks." 
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On  May  8th  the  bankrupt  company  sent  the  following  telegram : 

"Ship  ftoon  as  possible  fourth  deck  for  our  press  according  to  originai  agree- 
ment, forty-five  hundred  dollars  delivered,  and  put  on  press,  one  thousand  cash, 
balance  two  years,  payable  quarterly,  interest  five  per  cent    ♦    ♦    ♦  " 

On  the  same  day,  May  8th,  the  bankrupt  company  sent  the  repre- 
sentative of  intervener  the  following  letter : 

"Confirming  telegram  this  date  as  follows:  'Ship  soon  as  possible  fourth 
deck  for  our  press  according  to  original  agreement,  forty-five  hundred  dol- 
lars delivered,  and  put  on  press,  one  thousand  cash,  balance  two  years,  pay- 
able quarterly.  Interest  five  per  cent.  ♦  ♦  ♦ '  It  is  our  understanding  that 
upon  the  erection  of  the  fourth  deck  on  press  we  will  be  due  you  $1,000.00 
cash,  and  the  balance,  $3,500.00,  in  quarterly  notes,  bearing  five  per  cent.,  notes 
to  be  secured  in  accordance  with  original  agreement,  your  company  retaining 
title  to  fourth  deck  until  notes  are  paid.  We  hope  to  be  In  a  position  to  pur- 
chase another  press  in  the  near  future,  as  our  business  gives  good  promise  for 
the  future,  and  I  wunt  you  to  be  in  a  position  to  quote  very  lowest  price  on 
same.** 

This  letter  was  signed  by  the  manager  of  the  News  Company. 
On  the  same  day.  May  8th,  the  intervener  through  its  president  and 
general  manager  wrote  the  following  letter  to  the  bankrupt  company : 

"We  have  your  tdegram  asking  us  to  ship  as  soon  as  possible  fourth  deck 
for  your  press,  according  to  the  original  agreement  and  as  per  our  telegram 
to  you  of  May  4th.  1906.  This  will  have  our  Immediate  attention,  and  we  will 
rush  the  work  all  we  can  consistent  with  good  workmanship.  We  expect  it 
will  take  just  about  eight  weeks  to  get  It  ready  for  shipment    *    *    *" 

After  some  correspondence  with  reference  to  the  shipment  of  the 
deck  and  putting  same  up,  on  July  28th,  the  bankrupt  company  through 
its  general  manager  wrote  to  the  Goss  Company,  stating  that  the 
fourth  deck  had  been  put  on  to  their  satisfaction,  and  explaining  why 
check  for  the  $1,000  and  notes  were  not  sent  on  the  day  the  letter 
was  written,  it  being  Saturday  and  inconvenient.  On  Monday  there- 
after the  following  letter  was  written  by  the  general  manager  of  the 
bankrupt  company  to  the  Goss  Printing  Press  Company : 

"I  hand  you  herewith  New  Xork  EbEChange  for  $1,000.00,  being  cash  pay- 
ment for  extra  deck  which  you  have  just  added  to  our  printing  press.  I  also 
Inclose  you  herewith  the  following  notes  in  settlement  of  our  account,  In  ac- 
cordance with  contract,  namely,  $4,500.00;  the  terms  as  follows:  $1,000.00 
cash,  the  balance  in  quarterly  installments  covering  a  period  of  two  years, 
notes  to  draw  6%  interest  per  annum.  *  *  *  Please  acknowledge  receipt 
of  this  cash  payment,  and  of  the  notes,  etc.,  and  oblige." 

Then  follows  a  memorandum  of  the  several  notes,  the  amount,  and 
when  due. 

A  petition  in  involuntary  bankruptcy  was  filed  against  the  News 
Publishing  Company  on  the  31st  day  of  January,  1907,  and,  on  the 
18th  day  of  February  thereafter,  it  was  adjudged  an  involuntary  bank- 
rupt. On  the  23d  day  of  February,  1907,  the  Goss  Printing  Press 
Company  filed  its  intervention  in  the  bankruptcy  court,  setting  up  that 
by  the  terms  of  the  contract  between  it  and  the  News  Publishing  Com- 
pany the  title  to  the  fourth  deck  had  been  reserved  by  it,  and  asking 
to  have  the  same  turned  over  to  it  Answer  was  filed  by  the  trustee 
denying  that  there  was  a  conditional  sale,  and  an  intervention  and  an- 
swer was  filed  in  the  same  connection  by  the  Maddox-Rucker  Banking 
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Company,  trustee  under  a^mortgage  or  deed  of  trust  executed  by  the 
News  Company  on  February  1,  1905,  to  secure  the  payment  of  a  cer- 
tain issue  of  bonds  for  $25,000,  of  which  $17,200  had  been  sold.  The 
issue  raised  on  this  intervention  of  the  Goss  Printing  Press  Company 
was  referred  to  the  referee,  and  he  has  made  his  report  finding  against 
the  intervener.  To  this  report  exceptions  have  been  filed,  which  raise 
several  questions  of  interest. 

The  statute  of  this  state  on  the  subject  of  'conditional  sales  as  em- 
bodied in  section  2776  of  the  Code  of  Georgia  of  1895  is  as  follows: 

"Whenever  personal  property  is  sold  and  delivered  with  the  condition  af- 
fixed to  the  sale,  that  the  title  thereto  is  to  remain  In  the  vendor  of  such  per- 
sonal property  until  the  purchase  price  thereof  shall  have  been  paid,  every 
such  conditional  sale,  in  order  for  the  reservation  of  title  to  be  valid  as 
against  third  parties,  shall  be  evidenced  in  writing,  and  not  otherwise.  And 
the  written  contract  of  every  such  conditional  sale  shall  be  executed  and 
attested  in  the  same  manner  as  mortgages  on  personal  property;  as  between 
the  parties  themselves,  the  contract  as  made  by  them  shall  be  valid  and  may 
be  enforced  whether  evidenced  in  writing  or  not" 

The  next  section  (2777)  is  as  follows : 

"Conditional  bills  of  sale  must  be  recorded  within  thirty  days  from  their 
date,  and  in  other  respects  shall  be  governed  by  the  laws  relating  to  r^^tra- 
tlon  of  mortgages.'* 

The  meaning  of  section  2776  as  applicable  to  the  facts  in  this  case 
as  construed  by  the  Supreme  Court  of  the  state  is  this:  (1)  Where 
there  is  a  mere  oral  reservation  of  title  and  no  writing  whatever  on 
the  subject,  the  title  will  be  so  fixed  in  the  vendee  that  the  rights  of 
third  parties  obtaining  judgments  or  liens  antedating  the  sale  may  be 
enforced  against  the  vendor's  claim  of  title.  (2)  V^ere  the  contract 
reserving  title  in  tlie  vendor  is  in  writing,  although  not  properly  ex- 
ecuted and  recorded  as  required  by  the  statute,  the  reservation  is  good 
as  between  the  parties,  and  as  to  general  creditors,  and  also  as  to  cred- 
itors with  liens  antedating  the  conditional  sale;  and  is  only  subject 
to  such  liens  as  are  obtained,  or  debts  arising  from  credit  given  in 
good  faith  by  reason  of  the  property  being  in  the  possession  of  the 
vendee  with  apparent  ownership  and  without  any  notice  of  title  else- 
where. 

The  first  question  in  this  case  is,  was  there  a  good  reservation  of 
title  as  between  the  Goss  Printing  Press  Company  and  the  Atlanta 
News  Publishing  Company?  I  think  it  must  be  held  that  there  was, 
eliminating  for  the  moment  the  question  of  whether  previously  existing 
liens  on  the  property  of  the  Atlanta  News  Publishing  Company  at- 
tached to  this  fourth  deck,  and  as  to  the  rights  of  subsequent  creditors, 
and  looking  at  the  matter  solely  as  to  the  rights  of  the  two  parties  to 
the  contract.  The  telegram  of  May  8th  sent  by  the  representative  of 
the  News  Company  directed  that  the  fourth  deck  should  be  sent 
"according  to  the  original  agreement,"  and  on  the  same  day  a  letter 
sent  by  the  representative  of  the  News  Company  shows  what  is  meant 
by  the  original  agreement,  as  the  letter  states  "your  company  retaining 
title  to  the  fourth  deck  until  the  notes  are  paid";  and,  in  the  letter 
written  the  same  day  (May  8th)  by  the  president  of  the  Goss  Printing 
Press  Company,  it  is  shown  that  he  understood  the  contract  as  did  the 
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representative  of  the  News  Company,  for  he  uses  the  language  "ac- 
cording to  the  original  agreement."  It  seems  to  me  that,  if  there  had 
been  no  claims  of  third  parties  whatever,  there  could  be  no  doubt  as 
to  the  right  of  the  Goss  Company  to  have  retaken  the  fourth  deck  on 
default  in  payment  on  the  part  of  the  News  Company,  under  this  clear 
reservation  of  title.  What  resistance  could  the  News  Company  have 
made,  being  in  default,  when  a  demand  for  the  return  of  the  fourth 
deck  was  made,  in  view  of  the  language  of  their  letter,  "your  company 
retaining  title  to  the  fourth  deck  until  the  notes  are  paid"?  In  my 
opinion,  none  whatever.  So  that  I  think  it  may  be  assumed  as  between 
the  parties  this  was  a  conditional  sale  in  conformity  with  the  statute 
of  Georgia  on  this  subject. 

While  the  matter  is  presented  somewhat  informally  by  the  report 
of  the  referee  and  the  condition  of  the  pleadings  now  before  the  court, 
it  appears  that  the  serious  objection  to  the  return  of  this  property  to 
the  Goss  Printing  Press  Company  was  on  the  part  of  the  trustee  for 
the  bondholders  under  a  mortgage  or  trust  deed  in  existence  at  the 
time  of  the  transaction  with  reference  to  the  fourth  deck.  This  mort- 
gage covered  all  the  property  of  the  Atlanta  News  Publishing  Com- 
pany, and  if  this  had  been  an  unconditional  sale  of  the  fourth  deck,  un- 
doubtedly its  lien  would  have  attached,  subject  to  the  question  as  to 
whether  it  became  such  an  integral  part  of  the  press  as  that  it  could 
not  be  taken  from  it  without  injury  to  the  machine,  which  will  be  al- 
luded to  hereafter.  So  that  the  important  question  is  whether  the 
Goss  Company  can  take  back  this  fourth  deck,  claiming  title  under 
its  contract  with  the  News  Company  as  against  the  lien  of  this  mort- 
gage. 

In  Conder  v.  Holleman  &  Ballard,  71  Ga.  93,  in  the  opinion  by  Judge 
Blanford,  after  discussing  the  last  section  referred  to  with  reference 
to  registration  of  conditional  sales,  the  opinion  proceeds  as  follows : 

"But  tbe  object  of  the  registration  of  mortgages  is  to  give  notice  to  all 
persons  having  dealings  with  the  mortgagor  of  the  existence  of  the  mortgage ; 
and  in  this  case  It  appears  that  the  dealings  had  between  the  plaintiff  in  ex- 
ecution and  the  defendant  had  taken  place  long  before  the  sale  of  the  prop- 
erty levied  on,  and  which  was  sold  by  the  claimant  to  the  defendant  in  execu- 
tion, and  the  judgment  in  said  case  had  been  obtained  long  before  said  condi- 
tional sale.  Then  whether  said  conditional  sale  had  been  duly  recorded  or  not. 
It  would  not  in  any  manner  affect  the  plaintiff,  whose  judgment  had  been 
obtained  before  the  sale,  and  as  to  him  it  made  no  difference  whether  the 
sale  was  recorded  or  not  A  judgment  creditor  of  a  mortgagor  whose  judg- 
ment was  obtained  before  the  mailing  of  a  mortgage,  would  not  be  affected 
by  the  record  of  such  mortgage  in  any  way.  So  this  judgment  creditor  is  in 
nowise  affected  by  the  nonrecord  of  this  conditional  sale;  no  right  has  ac- 
crued to  him  between  the  malting  of  the  conditional  sale  and  the  record  of  the 
same ;  he  is  not  hurt  by  its  nonrecord ;  and  as  to  him  It  is  the  same  as  if  the 
sale  had  been  duly  recorded.  The  title  to  this  property  was  in  the  claimant, 
he  having  reserved  the  same  until  it  was  paid  for  by  the  defendant  in  ex- 
ecution, and  he  did  not  lose  the  same  nor  render  it  liable  or  subject  to  the 
judgment  and  execution  of  plaintiff  by  reason  of  not  having  his  conditional 
sale  recorded  within  thirty  days.  The  lien  of  this  judgment  never  attached  to 
the  property  levied  on." 

In  Mann  v.  Thompson,  86  Ga.  347,  12  S.  E.  746,  in  the  opinion  also 
by  Judge  Blanford,  he  distinguishes  the  case  then  before  the  court 
from  the  case  of  Conder  v.  Holleman  &  Ballard,  supra,  because  in  the 
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instant  case  there  was  only  a  parol  reservation  of  title,  and  in  the  pre- 
ceding case  the  contract  was  in  writing,  and  holding  that  an  antecedent 
judgment  against  the  purchaser  would  attach  notwithstanding  the 
parol  reservation  of  title,  Judge  Blanford  says  in  the  opinion : 

"Had  this  contract  betii^'een  Thompson  and  Webb  been  reduced  to  writing, 
then  the  present  case  would  run  all  fours  with  the  case  cited  in  71  Ga.,  SDpra." 

In  Cottrell  v.  Merchants'  &  Mechanics'  Bank,  89  Ga.  608,  15  S.  E. 
944,  this  is  said  in  the  opinion  by  Chief  Justice  Simmons,  on  page  515 
of  89  Ga.,  on  page  946  of  15  S.  E. : 

"It  may  be  said  that  the  object  of  record  is  to  notify  subsequent  purchasers 
or  creditors  of  the  prior  claim,  and  thus  save  them  from  being  misled  by  the 
appearance  of  ownership  resulting  from  possession ;  that  the  plaintiffs,  by 
failing  to  record,  put  it  in  the  power  of  the  party  in  possession  to  effect  a 
fraud,  and  therefore  they  ought  to  bear  the  loss." 

The  same  rule  is  laid  down  in  Rhode  Island  Locomotive  Works  v. 
Empire  Lumber  Co.,  91  Ga.  639,  17  S.  E.  1013.  • 

The  only  doubt  I  have  had  about  the  correctness  of  what  has  been 
said  above,  and  the  application  of  the  authorities  cited,  arises  from  the 
language  of  the  Chief  Justice  in  the  case  of  Merchants'  Bank  v.  Cot- 
trell &  Sons,  96  Ga.  168,  23  S.  E.  127.  Some  expressions  in  that 
opinion  look  as  though  the  court  intended  to  hold  that  a  contract  of 
conditional  sale  should  be  attested  to  make  it  good  even  against  ante- 
cedent liens  such  as  that  contesting  the  rights  of  the  seller  here.  The 
matter  turns  upon  the  sense  in  which  the  expression  "third  persons" 
is  used  in  the  opinion;  and  in  order  to  reconcile  that  decision  with 
the  other  decisions  of  the  Supreme  Court  of  the  state  it  seems  to  me 
it  would  be  necessary  to  consider  the  expression  "third  persons"  as  ap- 
plying to  those  who  obtained  liens  or  became  creditors  upon  the  faith 
of  the  apparent  ownership  of  the  property  in  the  buyer.  There  is, 
however,  this  language  in  the  opinion : 

*'The  main  object  of  the  statute  was  to  prevent  frauds  and  perjury  which, 
in  the  absence  of  such  a  law,  might  oe  practic?ed  by  debtors  and  others  In 
collusion  with  them  to  defeat  creditors  seeking  to  subject  to  their  claims  prop- 
erty ar^arently  belonging  to  the  debtor."  Citing  Rhode  Island  Locomotive 
Works  V.  E^mptre  Lumber  Co.,  supra. 

It  may  be  further  observed  that  the  case  of  Bank  v.  Cottrell,  supra, 
was  before  the  Supreme  Court  in  89  Ga.  508,  15  S  E.  944,  and  from 
the  report  of  the  case  there  it  appears  that  the  printing  press  in  ques- 
tion had  been  delivered  to  the  Enquirer-Sun  Company  and  placed  in  its 
office  before  the  mortgage  to  the  bank  was  given ;  so  that  the  opinions 
in  both  cases  dealt  with  that  state  of  facts. 

The  whole  trend  of  the  decisions  of  the  Supreme  Court  of  the  state 
is  that  where  there  has  been  a  bona  fide  reservation  of  title  by  the  seller 
of  personal  property,  and  the  same  reduced  to  writing,  that  such  reser- 
vation is  good  between  the  parties,  and  as  against  all  others  who  have 
not  obtained  rights  or  sustained  loss  on  the  faith  of  the  apparent  owner- 
ship of  the  property  in  the  buyer.  This  view  of  the  statute  and  of  the 
effect  of  the  decisions  of  the  Supreme  Court  of  the  state  is  consistent 
with  the  view  taken  by  this  court,  and  by  the  Circuit  Court  of  Appeals 
for  this  circuit  in  the  case  of  Trust  Co»  v.  Railway  Co.,  48  Fed.  868, 
1  C.  C.  A.  133.    In  that  case  it  was  held  in  substance  that  the  lien  of  a 
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mortgage  or  trust  deed  securing  bonds  did  not  attach  to  rolling  stock 
sold  the  Marietta  &  North  Georgia  Railroad,  as  against  the  rights  of 
the  intervener  Groome  who  had  made  a  conditional  sale  of  the  same,  re- 
serving title  in  himself.  It  is  also  in  line  with  the  decisions  of  the  Su- 
preme Court  of  the  United  States  construing  similar  statutes,  in  the 
cases  of  Posdick  v.  Schall,  99  U.  S.  235,  25  L.  Ed.  839,  Meyer  v.  Car 
Co.,  102  U.  S.  1,  26  L.  Ed.  59,  and  in  the  very  recent  case  of  York 
Manufacturing  Co.  v.  Cassell,  201  U.  S.  344,  26  Sup.  Ct.  481,  50  L.  Ed. 
782.    In  the  last-mentioned  case  it  is  said  in  the  opinion  that: 

"There  was  no  clause  in  the  mortgage  covering  after-acquired  property, 
and  in  any  event  the  mortgage  would  not  covet  property  so  acquired,  the  titk^ 
to  which,  as  in  this  case,  was  reserved  to  the  vendor." 

I  have  given  all  the  cases  cited  by  counsel,  and  all  I  could  find  on 
this  subject,  a  very  careful  examination,  and  the  result  of  it  is  that 
I  must  hold,  so  far  as  this  question  is  concerned,  that  the  right  of  the 
Goss  Printing  Press  Company  to  recover  the  fourth  deck  must  be  sus- 
tained. 

There  are  two  questions  which  remain  unsettled,  and  it  is  impos- 
sible to  settle  them  from  the  report  of  the  referee  or  any  evidence 
before  the  court:  First,  whether  this  fourth  deck  became  an  integral 
part  of  the  entire  press  in  such  a  way  that  it  could  not  be  separated 
without  injuring  the  whole.  So  far  as  I  can  gather  from  the  facts 
shown  by  the  referee's  report  on  this  subject  (in  which  are  clearly  typo- 
graphicsd  errors),  there  would  not  seem  to  be  great  difficulty  about 
doing  this.  Unless  this  fourth  deck  could  be  removed  after  having 
been  placed  on  the  press  without  injury  to  the  remainder  of  the  press 
— that  is,  unless  it  was  such  a  separate  and  distinct  part  of  it  that  it 
could  be  taken  off  and  leave  the  other  part  intact — it  would  seem  to 
have  become  so  much  a  part  of  the  machine  as  that  tiie  lien  of  the  mort- 
gage would  attach  to  it.  And  if  this  should  be  resolved  in  favor  of 
3ie  Goss  Company,  and  it  should  be  finally  held  that  that  company  had 
a  right  to  take  back  the  fourth  deck,  it  could  only  do  so,  in  my  judg- 
ment, after  paying  such  proportion  of  the  liens  referred  to  by  the 
referee  in  his  report,  as  accrued  against  all  the  property  of  the  News 
Company  after  the  fourth  deck  became  a  part  of  the  plant  of  the  News 
Company,  and  before  the  bankruptcy.  So  far  as  I  can  see  these  liens 
consist  of  some  laborers'  liens  and  some  taxes.  Whether  other  liens 
arose  and  were  paid  I  am  not  informed ;  but  it  is  clear  that  the  Hens 
for  taxes  apd  the  laborers'  liens  would  attach  to  all  the  plant,  and 
that  under  the  most  favorable  view  of  the  statute  for  the  Goss  Com- 
pany, and  considering  also  the  fact  that  the  liens  were  paid  off  out  of 
the  proceeds  of  the  property  generally,  there  would  be  no  reason  why 
there  should  not  be  deducted  from  the  amount  arising  from  the  sale 
of  the  fourth  deck,  or  standing  in  lieu  of  it,  as  I  understand  the  agree- 
ment, the  proportion  which  the  amount  realized  froni  the  fourth  deck 
bears  to  the  amount  realized  from  the  entire  plant  of  the  News  Com- 
pany. 

It  is  suggested  that  these  liens  which  attached  to  this  fourth  deck 
have  been  paid  off.  This  would  make  no  difference,  as  I  understand 
the  rule.    A  court  of  bankruptcy  in  a  case  like  this  would  recharge, 
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and  fix  liens  where  they  properly  belong.  These  liens  undoubtedly 
attached  to  the  fourth  deck  even  as  against  the  Goss  Company  and  its 
rights,  and  the  fact  that  they  were  paid  for  the  time  being  out  of  other 
funds  should  not  prevent  this  fund  from  contributing  its  pro  rata  to 
their  payment. 

The  matter  is  returned  to  the  referee  to  give  it  final  direction  in 
accordance  with  the  views  herein  expressed. 


UNITED  STATES  ▼.  OREGON  SHORT  LINE  R.  CO. 
(arcult  Court,  D.  Idaho,  O.  D.    March  19,  1908.) 

1.  Q4BBIEB»— TRANSPOBTATIOIV      OF     LiTl      STOOK-OONVrNEMENlS- ACTION     FOB 

Penalty— ElxcEPTioNs. 

Act  Gong.  June  29,  1906,  c.  3594,  34  Stat  WT  (U.  S.  Oomp.  St  Supp. 
1907,  p.  918),  prohibits  confinement  of  live  stock  In  transit  for  more  than 
28  hours,  imless  unloading  is  prevented  by  storm  or  other  accidental  or 
unavoidable  causes,  which  cannot  be  anticipated  or  avoided  by  the  exer- 
cise of  due  diligence  and  foresight.  The  act  also  imposes  penalties  re- 
coverable by  a  civil  action  in  the  name  of  the  United  States.  Held  that 
though  the  exception  is  contained  in  the  enacting  clause  of  such  act  the 
act  created  a  general  offense,  and  not  one  limited  to  particular  conditions ; 
and  hence  a  complaint  to  recover  penalties  Imposed  was  not  defective  for 
failure  to  negative  the  exception. 

2.  Same. 

Act  Cong.  June  29,  1906,  c.  3594,  34  Stat.  607  (U.  S.  Oomp.  St  Supp. 
1907,  p.  918),  prohibits  the  confinement  of  live  stock  in  transit  for  more 
than  28  hours,  unless  unloading  is  prevented  by  storm,  accidental  and 
unavoidable  causes,  and  section  3  declares  that  every  carrier  who  knowing- 
ly and  willfully  falls  to  comply  with  Its  provisions  shall  be  liable  to  a 
penalty.  Held  that,  if  a  complaint  thereunder  contains  the  necessary  al- 
legation that  the  carrier  acted  '•willfully,"  such  allegation  in  itself  is 
sufficient  to  negative  the  exception. 

3.  Same— BuBOEN  of  Pboof. 

In  an  action  against  a  carrier  for  confining  stock  in  transit  more  than 
28  hours,  in  violation  of  Act  Cong.  June  29.  1906,  c.  3594,  34  Stat  607 
(U.  S.  Comp.  St.  Supp.  1907,  p.  918),  the  burden  is  not  on  the  government 
to  show  that  the  carrier  was  not  prevented  by  storm  or  other  accidental 
or  unavoidable  cause,  which  it  could  not  have  anticipated  by  the  exercise 
of  diligence  and  foresight,  within  the  exception  from  liability  created 
by  such  act 

4.  Same-^CJonstruotiok. 

Under  Act  Oong.  June  29,  1906.  c.  3594,  34  Stat  607  (U.  S.  Cdmp. 
St  Supp.  1907,  p.  918),  prohibiting  confinement  of  live  stock  In  transit  for 
more  than  28  hours,  it  is  immaterial  that  a  part  of  the  period  of  confine- 
ment elapses  whUe  the  stock  is  in  possession  of  a.conhecting  carrier;  the 
carrier  having  possession  of  the  stock  being  required  to  unload,  feed,  and 
water  them  as  soon  as  the  time  limit  is  reached. 

6.  Same— Actions— Elements— Willfulness. 

Act  Cong.  June  29.  1906,  c.  3594,  34  Stat  607  (U.  S.  Comp.  St  Supp. 
1907,  p.  918),  prohibits  the  confinement  of  live  stock  in  transit  for  more 
than  28  consecutive  hours,  and  section  3  provides  that  any  common  carrier 
who  "knowingly  and  willfully"  fails  to  comply  with  the  law  shall  be  sub- 
ject to  a  penalty.  Held,  that  a  complaint  under  such  act,  failing  to 
charge  that  defendant  carrier  "knowingly  and  willfully"  restrained  stock 
in  its  possession,  which  had  been  confined  for  a  period  longer  than  28 
hours,  was  fatally  defective. 
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On  Demurrer. 

N.  M.  Ruick,  U.  S.  Dist.  Atty. 

P.  L.  Williams  and  D.  Worth  Clark,  for  defendant 

DIETRICH,  District  Judge.  This  is  an  action  to  recover  a  penalty 
for  the  violation  of  what  is  commonly  known  as  the  "Twenty-Eight 
Hour  Law."  Act  June  29,  1906,  c.  3594,  34  Stat.  607  (U.  S.  Comp. 
St.  Supp.  1907,  p.  918).  The  salient  facts  alleged  are  that  the  defend- 
ant operates  a  line  of  railroad  connecting  with  a  line  belonging  to  the 
Union  Pacific  Railroad  Company  at  Green  River,  in  the  state  of  Wyo- 
ming, and  extending  westward  to  the  town  of  Huntington,  in  the 
state  of  Oregon.  On  September  13,  1907,  it  received  from  the  Union 
Pacific  Railroad  Company  cars  containing  660  head  of  swine,  which 
at  the  time  they  were  turned  over  to  the  defendant  had  been  confined 
continuously  for  191/^  hours,  and  thereupon  the  defendant,  while  trans- 
porting them  to  Montpelier,  Idaho,  confined  them,  without  food  or 
water,  for  the  additional  period  of  19^^  hours,  making  a  total  con- 
tinuous confinement  without  food  or  water  of  39  hours.  By  the 
statute  confinement  of  live  stock  in  transit  for  more  than  28  hours 
is  prohibited,  "unless  (unloading  is)  prevented  by  storm  or  by  other 
accidental  or  unavoidable  causes  which  cannot  be  anticipated  or  avoid- 
ed by  the  exercise  of  due  diligence  and  foresight";  and  it  is  con- 
tended by  the  defendant  that  the  plaintiff,  in  order  to  state  a  cause 
of  action,  must  expressly  negative  the  contingencies  contemplated  by 
this  provision. 

Apparently  the  precise  question  is  for  the  first  time  submitted  for 
determination,  although  other  features  of  the  act  and  the  procedure  for 
its  enforcement  have  had  judicial  consideration ;  the  results  being  not 
entirely  harmonious.  While  the  act  is  penal  in  its  nature,  it  expressly 
provides  that  the  penalty  prescribed  "shall  be  recovered  by  civil  action 
in  the  name  of  the  United  States,"  and  there  exists  a  diflference  of 
opinion  as  to  whether  the  principles  of  civil  or  of  criminal  procedure 
apply.  The  opposing  views  are  well  exemplified  in  two  recent  deci- 
sions—United States  v.  L.  &  N.  R.  R.  Co.  (D.  C.)  157  Fed.  979— 
where  the  rules  of  criminal  law  were  rigidly  adhered  to,  and  United 
States  V.  Southern  Pacific  Railway  Company  (D.  C.)  157  Fed.  459, 
where  the  jury  was  instructed  to  return  a  verdict  according  to  the 
preponderance  of  the  evidence.  The  answer  to  the  present  question 
is,  however,  in  no  wise  dependent  upon  an  election  between  these  con- 
tending theories.  Whether  that  which  the  plaintiff  asserts  be  denomi- 
nated "a  public  offense"  or  "a  cause  of  action"  is  of  slight  importance. 
In  either  case  it  is  a  creature  of  the  statute.  In  pleading  a  statutory 
cause  of  action  it  is,  as  a  general  rule,  incumbent  upon  the  plaintiff  to 
set  forth  all  that  is  necessary  to  constitute  a  complete  description  of 
the  right.  Every  ingredient  or  element  thereof  as  it  is  defined  by  the 
statute  must  be  alleged.  Neither  more  nor  less  is  required  in  an  in- 
formation or  indictment.  Conceding  that,  if  the  clause  relied  upon 
were  in  a  proviso  or  in  a  subsequent  section,  the  complaint  would  be 
sufficient,  counsel  for  the  defendant  contends  that  it  is  within  the  "en- 
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acting  clause"  of  the  statute,  and  that,  therefore,  the  burden  is  upon  the 
plaintiff  to  negative  by  appropriate  averment  the  existence  of  the  ex- 
cepted conditions.    The  rule  was  formerly  thus  stated : 

"If  the  exceptions  themselves  are  stated  In  the  enacting  clause,  It  will  be 
necessary  to  negative  them  In  order  that  the  description  of  the  crime  may  In 
all  respects  correspond  with  the  statute."    1  Chit.  Crlm.  Law,  283. 

Upon  its  face  the  rule  seems  simple  enough,  but  the  difficulty  lies 
in  its  application.  If  by  "enacting  clause"  reference  were  made  to 
some  particular  portion  of  the  statute  susceptible  of  physical  identi- 
fication, either  by  its  form  or  its  relative  position  in  the  act,  plainly  it 
would  be  a  comparatively  simple  matter  to  determine  whether  the  ex- 
ception is  within  or  without  the  enacting  clause;  but  unfortunately 
such  is  not  the  case.  Symmetrical  statutes,  perfectly  arranged,  are  rare- 
ly found,  and,  if  the  phrase  ever  was  properly  employed  as  designat- 
ing the  section,  and  the  whole  section,  and  only  the  section,  in  which 
the  offense  is  defined,  its  meaning  has  been  materially  modified.  In 
United  States  v.  Cook,  84  U.  S.  168,  21  L.  Ed.  538,  it  is  said : 

'^Commentators  and  Judges  have  sometimes  been  led  Into  error  by  supposing 
that  the  words  'enacting  clause,*  as  frequently  employed,  mean  the  section  of 
the  statute  defining  the  offense,  as  contradistinguished  from  a  subsequent  sec- 
tion In  the  same  statute,  which  Is  a  misapprehension  in  the  term,  as  the  only 
real  question  In  the  case  is  whether  the  exception  Is  so  incorporated  with  the 
substance  of  the  clause  defining  the  offense  as  to  constitute  a  material  part 
of  the  description  of  the  acts,  omission,  or  other  Ingredients  which  constitute 
the  offense.  Such  an  offense  must  be  accurately  and  clearly  described,  and, 
if  the  exception  is  so  Incorporated  with  the  clause  describing  the  offense  that 
it  becomes  in  fact  a  part  of  the  description,  then  it  cannot  be  omitted  in  the 
pleading,  but,  if  It  is  not  so  Incorporated  with  the  clause  defining  the  offense 
as  to  become  a  material  part  of  the  definition  of  the  offense,  then  It  Is  matter 
of  defense  and  must  be  shown  by  the  other  party,  though  it  be  in  the  same  sec- 
tion or  even  in  the  succeeding  sentence." 

In  Territory  v.  Bums,  6  Mont.  72,  9  Pac.  432,  it  is  held  that: 

"The  enacting  clause  of  the  statute  is  not  necessarily  alone  or  only  that 
which  purports  to  be  such,  but  comprehends  every  part  of  the  statute  which 
should  be  stated  In  order  to  define  the  offense  with  clearness.'* 

In  State  v.  Bevins,  70  Vt.  574,  41  Atl.  655,  it  is  said: 

"The  term  'enacting  clause'  should  be  construed  to  mean  all  parts  of  the 
statutes  which  create  and  define  the  offense,  whether  in  one  or  more  sections  or 
acts." 

Also : 

"Whether  the  exception  is  In  the  first  section  of  ^he  statute  which  enacts  the 
offense,  or  in  a  subsequent  section,  or  in  an  Independent  statute.  Is  not  deter- 
minative of  the  question,  for  some  of  our  cases  hold  that  the  exception  need 
not  be  negatived  when  it  Is  in  the  section  of  the  statute  which  creates  the  of- 
fense." 

These  expressions  are  fairly  representative  of  the  prevailing  view, 
and  thus  construed  the  phrase  is  a  flagrant  misnomer ;  and  it  follows 
that  the  rule  itself,  if  it  does  not  tend  to  mystify  and  confuse,  is  of 
little  value  as  a  guide.  To  say  that  the  pleader  must  allege  that,  and 
only  that,  which  is  stated  in  the  enacting  clause,  is  to  make  no  pro- 
gress, but  is  only  to  reason  in  a  circle,  for  by  definition  the  enacting 
clause  is  that,  and  only  that,  which  the  pleader  must  allege.    Whether 
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in  the  beginning  or  at  the  end,  the  material  inquiry  must  be :  What 
are  the  constituent  elements  or  the  essential  ingredients  of  the  offense 
or  right  of  action  as  the  same  is  defined  by  the  statute?  If  the  excep- 
tion is  so  incorporated  in  the  statutory  definition  that  it  in  fact  be- 
comes a  part  of  the  description  of  the  offense,  to  omit  it  leaves  the 
pleading  defective  in  a  material  respect,  because  the  right  of  action 
or  offense  is  not  accurately  and  fully  described. 

Applying  this  principle,  the  answer  to  the  present  inquiry  is  not 
free  from  difficulty.  The  form  of  the  clause  and  its  proximity  and 
close  grammatical  relation  to  that  part  of  the  section  which  is  clearly 
descriptive  of  the  oflfense  strongly  support  the  defendant's  contention. 
But  in  my  view,  while  these  are  material,  they  are  not  controlling, 
considerations.  A  test  of  great  practical  value  is:  Does  the  statute 
create  a  general  offense,  or  one  limited  to  particular  conditions?  If 
the  former,  the  exception  need  not  be  negatived,  while  in  the  latter  it 
must  be.  Wharton,  Crim.  Pleading,  241.  Here  there  is  no  room  for 
doubt  as  to  the  legislative  intent.  The  general  purpose  was  to  pro- 
hibit the  inhumane  treatment  of  domestic  animals  in  the  possession 
of  common  carriers.  The  statute  denounces  in  comprehensive  terms 
the  confinement  of  live  stock  for  a  period  in  excess  of  28  hours.  The 
offense  is  not  limited  to  certain  conditions.  Confinement  in  excess 
of  28  hours  under  any  circumstances  was  deemed  to  be  a  cruelty.  By 
the  excepting  clause  a  concession  was  made  to  necessity,  and  the  car- 
rier is  protected  against  punishment  for  doing  that  which  it  could  not 
avoid.  The  offense  is  thus  not  defined  or  qualified,  but  an  excuse  only 
IS  afforded  to  the  carrier.  And  I  therefore  conclude  the  exception 
need  not  be  negatived.  See  Sholp  v.  United  States,  81  Fed.  694,  26 
C.  C.  A.  670. 

Independent  of  the  reasons  already  given,  there  is  another  consid- 
eration which  in  my  judgment  must  lead  to  the  same  conclusion.  Sec- 
tion 3  of  the  act  provides  that  every  common  carrier  "who  knowing- 
ly and  willfully  fails  to  comply  with  the  provisions"  of  the  law  shall 
be  liable  for  the  penalty  therein  prescribed.  Admittedly,  in  order  to 
bring  the  defendant  within  the  statute,  it  is  necessary  to  allege  that 
in  violating  the  law  its  conduct  was  willful.  The  exception  under  con- 
sideration excuses  the  carrier  only  in  cases  where  its  failure  is  due 
to  "causes  which  cannot  be  anticipated  or  avoided  by  the  exercise  of 
due  diligence  and  foresight."  If  it  is  prevented  by  such  causes,  its 
failure  to  comply  with  the  law  is  not  willful,  and  therefore  the  alle- 
gation that  it  acted  willfully  in  itself  negatives  the  exception.  New- 
port News  &  M.  Val.  Co.  v.  United  States,  61  Fed.  488,  9  C.  C.  A. 
579.'  Before  passing  to  a  consideration  of  other  phases  of  the  demur- 
rer, it  may  not  be  improper  for  me  to  say  that  I  think  counsel,  both  for 
the  government  and  for  the  defendant,  have  overvalued  the  impor- 
tance of  this  question  of  pleading  in  the  prosecution  and  the  defense 
of  cases  based  upon  the  statute ;  and  this  is  probably  due  to  the  as- 
sumption that,  if  the  plaintiff  is  required  to  plead  against  the  excep- 
tion, it  must  also  assume  the  burden  of  proof.  Obviously  it  would  be 
next  to  irtipossible  for  the  government  to  anticipate  and  by  proof  elim- 
inate all  the  possible  contingencies  covered  by  the  excepting  clause. 
Even  if  it  were  held  to  be  necessary  for  the  plaintiff  to  plead  against 
ICO  F.— 54 
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the  exception,  it  might  still  be  relieved  from  making  proof,  because 
It  would  thus  plead  a  negative,  and,  further,  because  it  pleads  the 
absence  of  conditions,  the  evidence  concerning  which  in  many  cases 
would  be  exclusively  within  the  knowledge  of  the  defendant.  These 
exceptions  to  the  general  rule  of  proof  are  thus  stated  by  Mr.  Jus- 
tice Story  in  United  States  v.  Hayward,  2  Gall.  485,  Fed.  Cas.  No. 
15,336 : 

''But  in  other  cases^  as  wbere  the  negative  does  not  admit  of  direct  proof,  or 
the  facts  lie  more  immediately  within  the  Icnowledge  of  the.  defendant,  he  is 
put  to  his  proof  of  the  affirmative.  And,  where  the  general  facts  which  con- 
stitute a  forfeiture  within  a  statute  are  proved,  and  there  are  exceptions  to 
Its  operation  in  particular  cases,  the  better  opinion  certainly  is  that  the  par- 
ty who  would  avail  himself  of  the  exception  must  prove  it,  although  from  the 
forms  of  pleading  it  may  be  necessary  to  negative  every  exception  in  the  in- 
dictment or  information.  Such  negative  allegation  is  in  such  cases  to  be  re- 
pelled by  affirmative  proof  on  the  other  side.  •  •  •  Without  pretending 
to  reconcile  all  the  dicta  in  the  books,  it  seems  to  me  that  in  respect  to  nega- 
tive allegations  the  reasonable  rule  is  that  the  burthen  of  proof  shall  rest  on 
the  party  who  holds  the  affirmative,  and  especially  where  the  facts  are  pe- 
culiarly witliin  his  privity  and  cognizance." 

The  second  objection  raised  to  the  sufficiency  of  the  complaint  is 
that  it  does  not  allege  that  the  defendant  "knowingly"  or  "willfully" 
confined  said  swine  for  28  hours,  or  that  it  "knowingly"  or  "willfully" 
failed  to  comply  with  the  law ;  but  the  charge  in  that  respect  is  on- 
ly that  the  defendant  "knowingly"  and  "willfully"  confined  the  swine 
in  the  cars  continuously  during  the  period  intervening  between  the 
time  they  were  received  at  Green  River  and  the  time  they  were  unload-. 
«d  at  Montpelier,  which,  as  already  stated,  was  19V^  hours.  (See  foot- 
note for  entire  allegation.) 

As  I  have  heretofore  observed,  the  plain  intent  of  the  act  is  to 
prohibit  the  continuous  confinement  of  live  stock  by  transportation 
<:ompanies  more  than  28  hours  at  any  one  time,  and  it  is  immaterial 
that  a  part  of  the  period  of  confinement  elapses  while  the  stock  are 
in  the  possession  of  a  connecting  carrier.  It  is  the  continuous  con- 
finement which  is  denounced,  and,  as  soon  as  the  28-hour  limit  is 
reached,  it  is  the  duty  of  the  carrier  then  having  possession  of  the 
stock  to  unload  and  feed  and  water  them.  While  this  is  true,  it  does 
not  follow  as  a  matter  of  course  that  a  carrier  keeping  the  stock 
in  confinement  after  the  lapse  of  28  hours  incurs  the  penalty.  Only 
the  carrier  "who  knowingly  and  willfully  fails  to  comply  with  the 
provisions"  of  the  law  is  liable  to  punishment.  Assuming  that  the 
-defendant  had  no  knowledge,  either  actual  or  constructive,  that  the 
swine,  at  the  time  they  were  delivered  to  it,  had  been  confined  to*  ex- 
ceed eight  hours  and  a  half,  would  it  be  contended  that  it  "knowing- 
ly" violated  the  law?  To  state  the  question  is  to  answer  it.  If  the 
shipment  had  been  made  exclusively  upon  the  defendant's  line  of  road, 
it  would  not  be  doubted  that,  in  order  to  state  an  offense,  it  would  be 
incumbent  upon  the  government  to  plead  that  the  defendant  "know- 
ingly" confined  the  stock  for  a  period  in  excess  of  28  hours.  But  if 
in  such  a  case,  where  it  is  almost  impossible  to  imagine  that  the  de- 
fendant could  be  without  knowledge,  it  is  necessary  to  plead  that  it 
acted  "knowingly,"  what  reason  can  be  g^ven  for  relieving  the  govem- 
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ment  from  pleading  knowledge  in  a  case  like  this,  where  the  confine- 
ment took  place  in  part  before  the  stock  came  into  the  possession  of  the 
defendant?  The  only  argument  urged  upon  behalf  of  the  government 
is  that,  if  the  burden  be  imposed  upon  it  of  pleading  and  proving 
knowledge,  it  would  sometimes  be  difficult  for  it  successfully  to  main- 
,  tain  an  action  to  recover  the  penalty.  In  no  case  which  has  come  un- 
der my  observation  brought  to  recover  the  penalty  under  this  act,  has 
the  government  omitted  to  allege  that  the  defendant  "knowingly"  vi- 
olated the  law,  and  no  principle  or  rule  of  pleading  has  been  called 
to  my  attention  by  which  the  plaintiff  can  be  relieved  from  alleging 
the  essential  ingredients  of  the  offense  as  it  is  defined  by  the  statute. 
In  this  respect  the  statute  seems  too  plain  to  admit  of  construction, 
and  the  court  cannot  relieve  the  plaintiff  from  pleading  that  the  defend- 
ant "knowingly"  confined  the  swine  in  excess  of  28  hours  without  do- 
ing violence  to  the  plain  provisions  of  the  law. 

It  follows V that  upon  this  ground  the  demurrer  must  be  sustained; 
and  the  plaintiff  will  be  given  30  days  in  which  to  amend. 

NOTE. — "Tbnt  at  the  time  Bald  animals  were  so  received  by  said  Oregon 
Short  Line  Railroad  Company  at  Green  River,  as  aforesaid,  the  same  had 
been  continuously  confined  in  cars  without  unloading  for  a  period  of  19% 
hours,  or  from  8:30  o'clock  in  the  forenoon  of  September  12,  1907,  and  the  said 
swine  were  further,  and  without  unloading,  feeding,  watering,  or  resting  the 
same,  and  while  so  in  transit  over  said  defendant's  railroad,  between  Green 
River,  Wyo.,  and  Montpelier,  Idaho,  knowingly  and  willfully,  by  said  de- 
fendant company,  confined  in  said  cars  until  half  past  11  o'clock,  post  merid- 
ian of  the  said  13th  day  of  September,  1907." 


HARVEY  V.  HOLLES. 

(Circuit  Court,  N.  D.  Iowa,  W.  D.    April  1,  190a) 

No.  255. 

1.  Advebsi  Possbssior— Vauditt  of  Titix. 

Where  the  possession  of  public  land  by  defendant  and  his  grantors 
was  not  wrongful  as  to  any  one  but  the  United  States,  and  defendant  and 
his  immediate  grantor  entered  under  color  of  title  and  claim  of  right, 
and  continued  in  uninterrupted  adverse  possession  under  such  daim  of 
title  for  more  than  10  years  prior  to  the  commenceme^l:  of  a  suit  by  an 
alleged  subsequent  homestead  entryman,  def^dant  acquired  a  valid 
title  by  adverse  possession  as  against  all  but  the  state  or  the  United 
States. 

2.  Public  Land— Houestead  Entry— Land  in  Possession  of  Others. 

Rev.  St.  9  2280  (U.  S.  Comp.  St  1901,  p.  1888),  provides  that  every  citl- 
een  who  is  the  head  of  a  family  may  enter  a  quarter  section  of  land  as  a 
homestead  which  may  at  the  time  of  the  application  be  subject  to  pre- 
emption. On  repeal  of  the  pre-emption  law  by  Act  March  3,  1891,  c. 
561,  $  5,  26  Stat.  p.  1097  (U.  S.  Comp.  St.  1901,  p.  1388),  secUon  2289  was 
amended  so  as  to  provide  that  a  homestead  entry  might  be  made  on  "un- 
appropriated public  lands."  Held,  that  such  amendment  did  not  change 
the  character  of  the  lands,  as  regards  occupancy  or  improvement,  that 
might  be  entered,  and  that  only  unoccupied  and  unimproved  lands  of  the 
United  States  are  subject  to  pre-emption  or  homestead  settlement,  though 
the  possession  of  the  prior  occupant  was  wrongful  as  against  the  United 
States. 

[Ed.  Note. — Rights  acquired  by  homestead  settlement  and  entries,  see 
note  to  McCune  v.  Essig,  59  a  a  A.  434.] 
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8.  Same— Land  Dbpabtment  Decision s—Effect—Appbai,. 

Where  a  local  land  ofBce  and  the  Ck>mmiB8loner  of  the  General  LanA 
Office  adjudged  that  certain  land  in  controvercor  which  complainant  at* 
tempted  to  enter  as  a  homestead  was  not  subject  to  entry,  and  that  com- 
plainant acquired  no  right  thereto,  such  decision,  unappealed  from,  con- 
stituted a  conclusive  adjudication  of  all  questions  of  fact,  in  the  absence 
of  fraud  or  mistake. 

[Ed.  Note. — FoT  cases  in  point,  see  Gent  Dig.  vol.  41,  Public  Lands* 
I  303.] 

4  Same— Laches. 

Where  complainant,  after  the  rejection  of  his  application  to  enter  cer- 
tain land  as  a  homestead,  Isnowlng  that  defendant  was  in  possession 
of  the  land  and  making  improTemeuts  thereon  under  a  claim  of  ownership, 
acquiesced  in  the  decision  of  the  Land  Office  for  six  years,  he  could  not 
maintain  a  bill  to  compel  defendant  to  convey  to  him  the  legal  title  to 
such  land  with  the  improvements,  on  the  theory  that  defendant  was  a 
trustee  of  such  title  for  complainant's  benefit 

In  Equity.  On  final  hearing.  Suit  to  require  the  defendant  to 
convey  to  complainant  the  legal  title  to  certain  land  in  O'Brien  coun- 
ty, this  state,  which  it  is  alleged  the  defendant  holds  in  trust  for  him. 
The  complainant  claims  the  right  to  the  land  under  the  homestead 
laws  of  the  United  States.  The  defendant  holds  a  patent  to  it  from 
the  United  States  issued  to  him  under  the  acts  of  Congress  approved 
May  12,  1864,  c.  84,  13  Stat.  72,  and  March  3,  1887,  c.  376,  24  Stat. 
556  (U.  S.  Comp.  St.  1901,  p.  1695).  He  also  claims  that  he  is  en- 
titled to  it  under  the  homestead  laws.  The  facts  are  sufficiently 
stated  in  the  opinion. 

M.  B.  Davis,  for  complainant 
W.  P.  Briggs,  for  defendant 

REED,  District  Judge.  The  land  is  a  part  of  that  granted  to 
the  state  of  Iowa  by  the  act  of  Congress  approved  May  12,  1864,  c. 
84,  13  Stat.  72,  to  aid  in  the  construction  of  two  railroads  in  that  state, 
one  of  which  was  to  be  from  Sioux  City  to  the  south  line  of  the  state 
of  Minnesota.  The  state,  by  act  of  its  General  Assembly  approved 
April  3,  1866,  accepted  the  grant,  and  conferred  upon  the  Sioux  City 
&  St.  Paul  Railroad  Company,  an  Iowa  corporation  (hereinafter 
called  the  Sioux  City  Company),  a  part  of  the  land  in  consideration 
of  its  constructing  the  road  from  Sioux  City  to  the  Minnesota  line, 
a  distance  of  some  83  miles.  That  company  accepted  the  grant  and 
filed  a  map  of  definite  location  of  the  road  with  the  Secretary  of  the 
Interior  July  16,  1872,  and  commenced  the  construction  of  the  road, 
and  in  the  same  year  completed  56.25  miles  thereof  from  the  south 
line  of  the  state  of  Minnesota  (where  it  connects  with  a  road  from 
Minneapolis  and  St.  Paul)  to  LeMars  in  the  direction  of  Sioux 
City,  but  never  completed  it  to  Sioux  City.  The  Secretary  of  the 
Interior  instead  of  issuing  patents  for  the  land  upon  certificates  of 
the  Governor  of  the  state,  showing  the  proper  construction  of  com- 
pleted sections  of  10  consecutive  miles  each  of  the  road,  as  required 
by  the  act  of  May  12th,  issued  to  the  state  between  October  16,  1872, 
and  June  4,  1877,  for  the  benefit  of  the  Sioux  City  Company,  patents 
for  407,870.21  acres  of  public  land,  including  the  land  in  controversy. 
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within  the  limits  of  said  grant.  Of  this  amount  the  state  issued  patents 
to  the  company  for  322,412.80  acres,  leaving  86,457.41  acres  so  patent- 
ed -to  the  state,  including  the  land  in  suit,  no  part  of  which  was  ever  pat- 
ented to  the  company.  The  road  not  having  been  completed,  as  required 
by  the  act  of  Congress,  the  state,  by  act  of  its  General  Assembly  approv- 
ed March  16,  1872,  resumed  all  of  the  lands  not  earned  by  the  company, 
and  in  1884  relinquished  its  right,  title,  and  interest  therein,  except  to 
the  lands  in  Dickinson  and  O'Brien  counties,  to  the  United  States.  The 
Sioux  City  Company  claimed  all  of  the  lands  patented  to  the  state  for 
its  use,  notwithstanding  the  resumption  and  relinquishment  thereof 
to  the  United  States  as  stated.  October  4,  1889,  the  United  States 
pursuant  to  the  adjustment  act  of  Congress  approved  March  3,  1887, 
(24  Stat  566,  c.  376  [U.  S.  Comp.  St.  1901,  p.  15951),  brought  suit 
against  the  Sioux  City  Company  to  quiet  in  the  United  States  the  title 
to  the  lands  so  patented  to  the  state  and  not  patented  to  the  company 
in  which  suit  it  was  finally  decided  by  tKe  Supreme  Court,  October 
21,  1895,  "that,  in  any  view  that  could  be  taken  of  the  company's 
rights,  it  had  received  some  2,005  acres  of  land  more  than  it  was  entitl- 
ed to  receive  for  the  road  actually  constructed  by  it";  and  quieted 
the  title  in  the  United  States  to  all  of  the  lands  not  patented  to  the 
company.  Sioux  City  &  St.  Paul  Ry.  Co.  v.  United  States,  159  U. 
S.  349,  16  Sup.  Ct.  17,  40  L.  Ed.  177.  The  legislation  of  Congress 
and  of  the  state  of  Iowa,  relative  to  said  grant  is  set  forth  at  some 
length  in  the  opinion  of  the  court  in  that  case,  and  in  Knepper  v. 
Sands,  194  U.  S.  476,  24  Sup.  Ct.  744,  48  L.  Ed.  1083.  It  is  also 
referred  to  in  Sioux  City  &  St.  Paul  R.  R.  Co.  v.  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.,  117  U.  S.  406,  6  Sup.  Ct.  790,  29  L.  Ed. 
928,  and  reference  is  made  to  those  cases  for  a  full  statement  of  such 
legislation  and  other  record  facts  relevant  thereto,  which  need  not 
be  further  set  forth  here.  After  the  decision  of  the  Supreme  Court  in 
Sioux  City  &  St.  Paul  Company  v.  United  States,  159  U.  S.  349, 
16  Sup.  Ct.  17,  40  U  Ed.  177,  and  on  November  18,  1895,  the  Sec- 
retary of  the  Interior  issued  an  order  declaring  the  lands  to  which 
the  title  was  so  quieted  in  the  United  States  restored  to  the  public  do- 
main, and  subject  to  disposal  by  the  Land  Department  of  the  United 
States,  and  canceled  all  prior  claims  thereto,  but  reserved  the  right 
of  prior  claimants  to  present  new  applications  therefor  to  the  local 
land  office  upon  a  day  to  be  fixed  by  that  office,  public  notice  of  which 
it  was  required  to  give ;  and  in  case  of  conflicting  claims  to  any  of  the 
lands  directed  that  office  to  proceed  in  accordance  with  the  rules  of 
practice  in  contest  cases.  Pursuant  to  that  order  the  local  land  office 
on  November  27,  1895,  fixed  February  27,  1896,  as  the  date  upon 
which  said  lands  would  be  open  to  public  entry,  and  gave  the  required 
notice  thereof.  It  also  gave  public  notice  to  all  claimants  to  any  of 
said  lands  under  the  act  of  Congress  of  March  3,  1887,  to  file  notice 
in  that  office  of  their  intention  to  so  claim  the  same  on  or  before  said 
February  27,  1896.  The  land  in  suit  is  a  part  of  the  85,407.21  acres 
so  patented  by  the  United  States  to  the  state  of  Iowa  for  the  benefit 
of  the  Sioux  City  Company,  and  not  patented  by  the  State  to  that  com- 
pany, and  is  within  the  overlapping  or  common  indemnity  limits  of 
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the  Sioux  City  Company  and  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  (the- successor  in  interest  of  the  McGregor  Western 
Railroad  Company,  one  of  the  beneficiaries  under  the  grant  of  May 
12,  1864),  and  after  the  decision  of  the  Supreme  Court,  March  29, 
1886,  in  the  suit  between  those  companies,  which  was  commenced 
April  7,  1879  (117  U.  S.  406,  6  Sup.  Ct.  790,  29  L.  Ed.  928)  it  was 
allotted  to  the  Sioux  City  Company  in  the  division  of  the  lands  be- 
tween them.  It  is  the  N.  Vg  S.  W.  %  Sec.  No.  29,  Tp.  95,  R.  42, 
in  O'Brien  county,  and  is  opposite  to  or  co-terminous  with  the  fourth 
section  of  10  consecutive  miles  of  constructed  road  southerly  from 
the  Minnesota  state  line. 

In  the  spring  of  1884,  the  land  being  then  unoccupied,  and  never 
having  been  cultivated,  or  improved,  Simon  Powers  moved  upon  it 
with  his  family,  erected  small  buildings  thereon,  and  continued  to 
reside  upon  and  cultivate  it  until  he  sold  it  in  1888,  as  hereinafter  stat- 
ed. June  26,  1887,  after  the  partition  of  the  lands  between  the  two 
railroad  companies  as  decreed  in  the  suit  between  them  (117  U.  S.  406, 
6  Sup.  Ct.  790,  29  L.  Ed.  928),  he  made  a  contract  with  the  Sioux 
City  Company  for  its  purchase,  agreeing  to  pj^y  therefor  $15.50  per 
acre,  or  $1,080,  which  was  its  then  fair  market  value.  He  paid  $40 
upon  the  purchase  price,  and  afterwards  paid  to  that  company  other 
amounts  required  by  his  contract.  December  7,  1888,  he  sold  the  land, 
and  assigned  his  contract  of  purchase  to  Rasmus .  Larson  for  $400 
and  delivered  possession  to  him.  Larson  also  assumed  the  amount 
due  upon  the  contract  with  the  railroad  company,  entered  at  once 
upon  the  land,  made  substantial  improvements  thereon,  and  continu- 
ed to  farm  and  cultivate  the  whole  thereof  until  September  24,  1894. 
On  that  date  Larson  sold  the  land,  and  assigned  the  contract  of  pur- 
chase to  the  defendant  Holies  for  $600,  who  in  addition  assumed  the 
amount  owing  to  the  Sioux  City  Company,  which  was  then  estimat- 
ed to  be  $1,050.  Defendant  at  once  took  possession  of  the  land,  has 
ever  since  continued  to  farm  and  cultivate  the  same,  and  has  paid 
all  required  taxes  thereon.  In  1895,  he  built  a  house  on  the  land, 
and  continued  to  reside  thereon  till  the  fall  of  1901,  except  for  a  short 
time  in  the  winter  of  1895-6,  when  he  moved  off  temporarily,  in- 
tending to  return,  which  he  did  in  February,  1896,  and  made  other 
permanent  and  substantial  improvements  upon  it.  The  possession 
of  the  land  by  Powers,  Larson,  and  the  defendant  has  been  open, 
continuous,  and  uninterrupted  since  June  25,  1887,  under  claim  of 
right.  January  15,  1896,  defendant  filed  in  the  local  land  office  notice 
of  his  claim  to  the  land  under  the  adjustment  act  of  March  3,  1887, 
and  caused  it  to  be  published  as  required  by  the  order  of  that  office. 
When  defendant  purchased  the  land  he  was  a  citizen  of  the  United 
States,  and  was  then  and  still  is  duly  qualified  to  enter  and  hold 
the  land  under  the  homestead  laws  of  the  United  States.  February 
8,  1896,  complainant  went  upon  the  southeast  comer  of  the  south 
half  of  the  quarter  section — ^the  tract  immediately  south  of  the  land 
in  suit — and  erected  thereon  a  small  building  of  the  value  of  $15. 
It  was  not  habitable,  and  he  never  occupied  it  or  settled  upon  the 
land.    June  25,  1887,  Thomas  Barry  contracted  with  the  Sioux  City 
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Company  for  the  purchase  of  this  south  half  of  the  quarter  section, 
and  at  once  took  possession  and  remained  in  actual  possession  thereof 
until  after  February  8,  1896.  Complainant  erected  the  structure 
upon  that  land  without  the  knowledge  or  consent  of  either  Barry  or 
this  defendant,  and  without  permission  of  any  one.  He  knew  at 
such  time  that  Barry  had  for  many  years  been  in  the  actual  posses- 
sion thereof,  and  that  defendant  and  his  grantors  had  for  many  years 
been  in  actual  possession  of  the  land  in  suit ;  and  that  defendant  and 
Barry  then  claimed  the  land  occupied  by  them  respectively,  and  the 
right  to  the  possession  thereof,  under  their  contracts  of  purchase 
from  the  Sioux  City  Company,  and  the  adjustment  act  of  March  3, 
1887.  Barry,  upon  learning  of  complainant's  acts  in  entering  and 
building  upon  the  land,  brought  an  action  of  forcible  entry  and  de- 
tainer against  him  under  the  Iowa  statute,  and  upon  a  trial  thereof 
judgment  was  entered  ejecting  complainant,  and  removing  his  build- 
ing from  the  land,  after  which  he  never  returned  to  that  tract,  and 
has  never  been  in  possession  of  the  land  in  suit  or  any  part  thereof. 
February  12,  1896,  complainant  made  application  to  the  local  land 
office  to  enter  the  land  in  suit  as  a  homestead,  which  application  was 
on  that  date  rejected,  and  he  was  notified  of  his  right  of  appeal, 
which  he  never  prosecuted.  February  27th  following  he  tendered  a 
homestead  application  for  the  entire  southwest  quarter  of  section 
No.  29.  In  the  contest  arising  upon  that  application  the  local  land 
office  rejected  the  application  of  complainant,  and  awarded  the  land 
in  suit  to  defendant  under  the  act  of  March  3,  1887.  On  complain- 
ant's appeal  the  Commissioner  of  the  General  Land  Office  decided 
that  complainant  was  not  entitled  to  any  of  thfe  land;  and  also  decided 
that  defendant  was  not  entitled  to  the  land  in  suit  under  the  act  of 
1887,  but  was  entitled  to  enter  the  same  as  a  homestead.  Defendant 
thereupon  made  application  to  enter  the  land  as  a  homestead  and 
tendered  the  requisite  fees  therefor.  The  fees  were  not  accepted, 
and  the  application  was  held  for  further  action.  The  defendant  was 
advised  by  his  attorneys  that  it  was  necessary  to  appeal  from  the  de- 
cision of  the  Commissioner  to  protect  his  right  to  the  land,  and  re- 
lying upon  that  advice  he  did  appeal  to  the  Secretary  of  the  Interior. 
The  complainant  took  no  appeal  from  the  decision  of  the  Commis- 
sioner. March  28,  1900,  the  Secretary  of  the  Interior  awarded  the 
land  to  the  defendant  under  section  4  of  the  act  of  March  3,  1887, 
and  held  that  it  was  unnecessary  to  decide  upon  his  homestead  ap- 
plication. The  defendant  presented  his  homestead  application  in 
good  faith,  intending  to  fully  comply  with  the  homestead  laws,  and 
would  have  done  so  but  for  the  decision  of  the  Secretary  of  the  In- 
terior awarding  him  the  land  under  the  act  of  1887.  Upon  the  de- 
cision of  the  Secretary  of  the  Interior  the  government  price  of  the 
land — $200 — ^was  paid  to  the  United  States  by  the  Sioux  City  Com- 
pany for  the  benefit  of  the  defendant,  and  a  patent  to  the  land  was 
duly  issued  to  him  February  27, 1901 ,  under  section  4  of  the  act  pf  1887. 
The  United  States  have  ever  since  retained  the  price  of  the  land 
so  paid  to  them.  After  the  decision  of  the  Commissioner  of  the 
General  Land  Office  the  complainant  gave  no  notice  to  defendant 
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that  he  made,  or  intended  to  make,  any  further  claim  to  the  land  un- 
til the  commencement  of  this  suit,  and  during  all  of  the  time  had  ac- 
tual knowledge  that  defendant  was  in  actual  possession  of  the  land, 
claiming  to  own  the  same,  farming  and  cultivating  it,  and  making 
improvements  thereon.  Defendant,  at  the  time  he  bought  the  land 
from  Larson  and  paid  therefor,  had  no  Actual  knowledge  of  the  pend- 
ency of  the  suit  of  the  United  States  v.  the  Sioux  City  Company,  and 
neither  he,  Powers,  nor  Larson  was  made  a  party  to  that  suit.  The 
amount  paid  and  agreed  to  be  paid  by  them  respectively  for  the 
land  was  its  full  value  at  the  time  of  such  agreements.  May  9,  1905, 
after  the  decision  of  the  Supreme  Court  in  Knepper  v.  Sands,  194 
U.  S.  476,  24  Sup.  Ct.  744,  48  L.  Ed.  1083,  the  complainant  brought 
this  suit,  praying  that  defendant  be  decreed  to  hold  the  legal  title  to 
the  land. in  trust  for,  and  required  to  convey  it  to  him. 

In  Knepper  v.  Sands  it  is  held  that  after  the  resumption  of  the  lands 
by  the  state  of  Iowa  in  1882,  for  failure  of  the  Sioux  City  Company 
to  complete  the  road,  that  company  had  no  interest  in  the  land  not 
patented  to  it  and  so  resumed  by  the  state;  and  that  a  purchaser  of 
any  part  thereof  from  that  company  after  such  resumption,  and  after 
the  passage  of  the  adjustment  act  of  March  3,  1887,  acquired  no 
right  thereto  as  against  a  homestead  settler  upon  the  land  in  good 
faith  prior  to  the  adjustment  act,  and  prior  to  the  purchase  from  the 
railroad  company.  No  other  question  was  presented  to,  or  decided 
by,  the  court  in  that  case.  The  land  there  involved  was  open  and 
unoccupied  in  1885  when  Sands  the  appellee,  settled  upon  it,  erected 
a  house,  and  made  other  improvements  with  a  view  of  establishing 
a  homestead  in  accordance  with  the  laws  of  the  United  States.  He 
continuously  resided  upon  it  afterwards  claiming  it  as  a  homestead, 
but  his  application  to  enter  it  as  such  was  rejected  by  the  local  land 
office,  presumably  for  the  reason  that  it  was  within  the  limits  of  the 
grant  of  May  12,  1864.  After  the  passage  of  the  adjustment  act  of 
March  3,  1887,  Mrs.  Knepper,  the  appellant,  contracted  with  the 
Sioux  City  Company  for  its  purchase.  She  never  resided  upon,  cul- 
tivated, or  improved  the  land  in  any  manner,  but  claimed  it  solely 
under  her  contract  of  purchase  from  the  company  and  section  4  of  the 
adjustment  act.  Her  position  with  reference  to  the  possession  and 
occupancy  of  the  land  is  the  same  as  that  of  complainant  in  this  suit, 
except  that  she  did  not  attempt  to  intrude  upon  the  prior  possession 
of  Sands,  while  Sands'  possession  corresponds  with  that  of  defendant. 
It  may  be  conceded  that  under  the  decision  in  that  case  the  defendant 
acquired  no  rights  to  the  land  under  his  purchase  from  the  Sioux 
City  Company.  But  his  possession  of  the  land,  and  that  of  his  gran- 
tors, was  not  wrongful  as  to  any  one  except  the  United  States,  and 
they  are  not  complaining.  He  and  his  immediate  grantor,  Larson, 
entered  upon  the  land  under  color  of  title  and  claim  of  right,  and 
have  continued  in  the  uninterrupted  adverse  possession  thereof  under 
such  claim  and  title  for  more  than  10  years  prior  to  the  commence- 
ment of  this  suit,  which,  under  the  Iowa  statute,  is  sufficient  to  es- 
t;»blish  a  good  title  to  the  land  as  against  all  except  the  state  or  the 
United  States.    Hamilton  v.  Wright,  30  Iowa,  480 ;  Colvin  v.  McCune, 
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39  Iowa,  602;  Leffingwell  v.  Warren,  2  Black,  599-605,  17  L.  Ed. 
261 ;  Bicknell  v.  Comstock,  113  U.  S.  149-152,  5  Sup.  Ct.  399,  28  L. 
Ed.  962.  The  land  being  so  in  possession  of  the  defendant  and  his 
grantors,  the  complainant  could  not,  while  they  were  in  possession, 
make  a  valid  homestead  settlement  upon  it.  Section  2289,  Rev.  St. 
(U.  S.  Comp.  St.  1901,  p.  1388),  provides: 

"Eyery  person  who  l8  the  bead  of  a  family,  or  ^  who  has  arrived  lEit  the  age 
of  twenty-one  years,  and  is  a  citizen  of  the  United  States  •  •  •  shall  be 
entitled  to  enter  one  quarter  section  of  land  as  a  homestead  •  •  •  which 
may,  at  the  time  the  application  is  made,  be  subject  to  pre-emption.    •    •    • »» 

Originally  it  was  only  lands  subject  to  pre-emption  that  might  be 
settled  upon  as  a  homestead.  Upon  repeal  of  the  pre-emption  law 
by  the  act  of  March  3,  1891,  section  2289  was  amended,  and  as  amend- 
ed it  provides  that  a  homestead  entry  may  be  made  upon  "unappro- 
priated public  lands."  Chapter  561,  §  5,  26  Stat.  1097  (U.  S.  Comp. 
St.  1901,  p.  1388).  The  amendment,  however,  does  not  change  or 
alter  the  character  of  the  lands,  as  regards  occupancy  or  improve- 
ment, that  may  be  entered,  and  the  uniform  holding  of  the  Supreme 
Court  of  the  United  States  is  that  it  is  only  the  unoccupied  and  un- 
improved lands  of  the  United  States  that  are  subject  to  pre-emption 
or  homestead  settlement,  though  the  possession  of  a  prior  occupant, 
if  there  be  one,  may  be  wrongful  as  to  the  United  States.  Atherton 
v.  Fowler,  96  U.  S  513,  24  L.  Ed.  732;  Hosmer  v.  Wallace,  9^  U. 
S.  575,  24  L.  Ed.  1130 ;  Quinby  v.  Conlan,  104  U.  S.  421,  26  L.  Ed. 
800.  Atherton  v.  Fowler  above,  involved  a  question  of  the  right 
to  pre-empt  lands,  the  possession  of  which  was  held  under  a  Mexi- 
can grant  which  had  been  adjudged  void,  and  the  land  declared  to  be 
a  part  of  the  public  domain.  After  such  adjudication  numerous  per- 
sons who  had  previously  no  interest  in,  claim  to,  or  possession  of 
any  part  of  the  land  forcibly  entered  upon  it  without  consent  of  those 
in  possession,  dispossessed  them,  and  built  upon  and  cultivated  parts 
of  the  land  under  pretense  of  establishing  a  right  to  pre-empt  the 
several  parts  so  seized  by  them.  When  the  land  was  restored  to  the 
public  domain  and  became  subject  to  public  entry  it  was  in  posses- 
sion of  those  who  had  settled  upon  it  under  the  Mexican  grant  and 
had  erected  dwellings  upon  and  otherwise  improved  it.  In  speaking 
of  those  claiming  it  under  the  invalid  grant,  Mr.  Justice  Miller  said : 

"Unless  some  reason  is  shown,  not  found  in  this  record,  these  (the  persons 
in  possession  under  the  Mexican  title)  were  the  persons  entitled  to  make  pre- 
emption, and  no  one  else.  But,  supposing  they  were  not?  Does  the  policy 
of  the  pre-emption  law  authorize  a  strancer  to  thrust  these  men  out  of  their 
homes,  seize  their  improvements,  and  settle  exactly  where  they  settled,  and 
by  these  acts  acquire  the  initiatory  right  of  pre-emption?  The  generosity  by 
which  Congress  gave  the  settler  the  right  of  pre-emption  was  not  intended  to 
give  him  the  benefit  of  another  man's  labor,  and  authorize  him  to  turn  that 
man  and  his  family  out  of  their  home.  It  did  not  propose  to  give  its  bounty 
to  settlements  obtained  by  violence  at  the  expense  of  others.  The  right  to 
make  a  settlement  was  to  be  exercised  on  unsettled  land ;  to  make  improve- 
ments on  unimproved  land.  To  erect  a  dwelling  house  did  not  mean  to  seize 
some  other  man's  dwelling.  It  had  reference  to  vacant  land,  to  unimproved 
land;  and  it  would  have  shocked  the  moral  sense  of  the  men  who  passed 
these  laws,  If  they  had  supposed  that  they  had  extended  an  invitation  to  the 
pioneer  population  to  acquire  inchoate  rights  to  the  pubic  lands  by  trespass, 
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by  violence,  by  robbery,  by  acta  leading  to  homicides,  and  other  crimes  of 
leas  moral  turpitude.  ♦  ♦  •  In  the  case  of  Friable  v.  Whitney,  before 
mentioned,  this  court  said  that,  while  it  was  not  necessary  to  decide  it,  there 
were  serious  difficulties  in  regard  to  complainant's  right  to  maize  a  valid  pre- 
emption by  a  forcible  intrusion  upon  land  cultivated,  inclosed,  and  peaceably 
occupied  by  another  man.  In  the  present  case,  we  are  met  with  that  ques- 
tion directly  In  our  way,  and  we  are  of  opinion  that  it  cannot  be  done.  It 
follows  that  the  defendants  could  not  have  made  any  lawful  entry  on  the 
lands,  *  •*  *  in  this  case;  that  no  law  existed  which  gave  them  any 
right  to  make  such  an  entry;  that  they  were  naked  trespassers,  making  aa 
unwarranted  intrusion  upon  the  inclosure  of  another — an  indosure  and  oc- 
cupation of  years,  in  wliich  time  and  labor  and  money  had  been  expended— 
and  that  in  such  a  wrongful  attempt  to  seize  the  fruits  of  other  men's  labor 
there  could  be  no  bona  fide  claim  of  right  whatever.  The  instruction  of  the 
court  that  this  could  be  done,  founded  on  an  erroneous  view  of  the  pre-emp- 
tion law,  was  Itself  erroneous,  and  the  judgment  founded  on  it  must  be  re- 
versed." 

In  Hosmer  v.  Wallace,  97  U.  S.  575-579,  24  L.  Ed.  1130,  it  is  said : 

"To  create  a  right  of  pre-emption  there  must  be  settlement,  inhabitation, 
and  Improvement  by  the  pre-emptor,  conditions  which  cannot  be  met  when 
the  land  is  In  the  occupancy  of  another.  Settlement,  Inhabitation,  and  Im- 
provement of  one  piece  of  land  can  confer  no  rights  to  another  adjacent  to  It, 
which  at  the  commencement  of  the  settlement  is  in  the  possession  and  use  of 
others,  though  upon  a  subsequent  survey  by  the  government  it  prove  to  be- 
part  of  the  same  sectional  subdivision.  Under  the  pre-emption  laws  *  •  * 
the  right  to  make  a  settlement  is  to  be  exercised  on  unsettled  land ;  the  right 
to  make  improvements  is  to  be  exercised  on  unimproved  land;  and  the- 
right Ito  erect  a  dwelling  house  is  to  be  exercised  on  vacant  land;  none  of 
these^ings  can  be  done  on  land  when  It  is  occupied  and  us^  by  others.'* 

See  also,  Quinby  v.  Conlan,  104  U.  S.  421,  26  L.  Ed.  800 ;  Haws 
V.  Vitoria  Mining  Co.,  160  U.  S.  303-319,  16  Sup.  Ct.  282,  40  L.  Ed. 
436. 

The  defendant's  remote  grantor  moved  with  his  family  upon  the 
land  in  suit  in  the  spring  of  1884;  erected  small  buildings,  and  re- 
sided thereon  until  he  contracted  for  its  purchase  in  1887.  The  land 
was  then  unoccupied,  and  the  right  to  it  in  litigation  between  the  two- 
railroad  companies,  each  claiming  it  under  the  act  of  May  12,  1864. 
In  June,  1887,  after  the  settlement  of  that  litigation  and  the  land  had 
been  allotted  to  the  Sioux  City  Company,  he  made  a  contract  with 
that  company  for  its  purchase,  and  continued  to  reside  upon  it  under 
that  contract  until  December  7,  1888,  when  he  sold  it  to  Larson  de- 
fendant's immediate  grantor,  who  at  once  entered  into  possession,  made 
further  improvements  and  continued  in  possession  until  September, 
1894,  when  he  sold  it  to  the  defendant  Defendant  immediately  took 
possession,  made  other  improvements,  including  a  dwelling  house^ 
and  continued  to  reside  upon  the  land,  except  for  a  short  time  in  Feb- 
ruary, 1896,  until  after  he  obtained  his  patent  from  the  government 
in  February,  1901.  After  the  title  of  the  railroad  company  was  ex- 
tinguished in  1895,  he  applied  to  the  proper  local  land  office,  in  com- 
pliance with  the  order  of  the  Land  Department,  to  purchase  it  under 
the  adjustment  act  of  March  3,  1887.  The  local  land  office  awarded  it 
to  him  under  that  act,  but  the  Commissioner  of  the  General  Land 
Office  held  that  he  was  not  entitled  to  it  thereunder,  but  was  entitled 
to  enter  it  as  a  homestead.  The  Secretary  of  the  Interior  upon  ap- 
peal reversed  the  decision  of  the  commissoner  and  affirmed  that  o£ 
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the  local  land  office.  The  government  price  of  the  land  was  then 
paid  to  the  United  States  by  the  railroad  company  for  the  benefit  of 
the  defendant,  and  a  patent  was  duly  issued  to  him  therefor.  If  by 
reason  of  his  prior  settlement  upon,  and  improvement  of,  this  land 
(it  being  within  the  common  indemnity  limits  of  both  roads)  the  de- 
fendant was  entitled  to  enter  it  as  a  homestead,  a.  question  not  nec- 
essary to  now  determine,  the  fact  that  a  patent  was  issued  to  him 
upon  other  grounds  would  not  invalidate  his  title,  nor  entitle  a  strang- 
er to  deprive  him  thereof.  So  long  as  the  United  States  do  not  com- 
plain his  title  should  be  upheld.  Cooper  v.  Roberts,  18  How.  173, 
182,  15  L.  Ed.  338;  Field  v.  Seabury,  19  How.  323-330,  16  L.  Ed. 
650,  655 ;  Deweese  v.  Reinhard,  61  Fed.  777-780,  10  C.  C.  A.  65. 

Complainant  never  settled  upon  the  land,  his  right  to  enter  it  as  a* 
homestead  has  never  been  recognized  by  the  Land  Department,  and 
his  unlawful  attempt  to  intrude  upon  the  defendant's  prior  peaceable 
possession  in  February,  1896,  after  the  title  of  the  railroad  company 
was  extinguished  in  October,  1896,  gives  him  no  right  thereto.  The 
local  land  office  and  the  Commissioner  of  the  General  Land  Office  so 
adjudged,  he  prosecuted  no  appeal  from  the  decision  of  the  latter, 
and  that  decision  is  final  and  conclusive  upon  all  questions  of  priority 
of  entry  and  other  questions  of  fact  in  the  absence  of  fraud  or  mis- 
take, neither  of  which  is  alleged  nor  shown.  Vance  v.  Burbank,  101 
U.  S.  514-619,  25  L.  Ed.  929;  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  640,  26  L.  Ed.  876 ;  Moore  v.  Robbins,  96  U.  S.  530-536,  24 
L.  Ed.  848;  De  Cambra  v.  Rogers,  189  U.  S.  119-122,  23  Sup.  Ct. 
519,  47  L.  Ed.  734.  Knowing  that  defendant  was  in  possession  of 
the  land  and  making  improvements  thereon,  claiming  to  own  the  same, 
he  acquiesced  in  the  decision  of  the  Land  Department  for  six  years, 
and  then  comes  into  a  court  of  equity  asking  that  the  land  be  awarded 
to  him  with  the  improvements  placed  thereon  by  the  defendant.  He 
is  not  entitled  to  such  relief,  tfnited  States  v.  California  Land  Co., 
146  U.  S.  31-43-5,  13  Sup.  Ct.  458,  37  L.  Ed.  354;  United  States  v. 
Detroit  Timber  Co.,  131  Fed.  668-676,  57  C.  C.  A.  1,  affirmed  200 
U.  S.  321,  26  Sup.  Ct.  282,  50  L.  Ed.  499 ;  Gertgens  v.  O'Connor, 
191  U.  S.  237-246,  24  Sup.  Ct.  94,  48  L.  Ed.  163;  Deweese  v.  Rein- 
hard,  61  Fed.  777,  10  C.  C.  A.  65;  Hartmann  v.  Warren,  76  Fed. 
157-163,  22  C.  C.  A.  30;  Germania  Iron  Co.  v.  James,  89  Fed.  811, 
32  C.  C.  A.  348 ;  Linkswiller  v.  Schneider  (C.  C.)  95  Fed.  203. 

Other  questions  are  presented  and  fully  argued  by  counsel,  but 
they  need  not  be  considered,  for  the  conclusion  is  that  complainant 
has  shown  no  equities  that  entitled  him  to  the  land  and  that  the  bill 
should  be  dismissed  at  his  costs.    It  is  accordingly  so  ordered. 
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LINEBBCK  T,  VOS. 

(Circuit  Court,  N.  D.  Iowa,  W.  D.    April  1,  lOOS.) 

No.  265. 

1.  Public  Lands— Homfstbad  Entbt—Possebsion  by  Othebs. 

CompIainaDt  could  not  rightfully  Initiate  a  homestead  right  to  public 
land  in  possession  of  other  citizens  of  the  United  States  qualified  to  hold 
the  land  under  the  homestead  or  other  laws  of  the  United  States^  who  had 
filed  in  the  local  land  ofiSce  notice  of  their  intention  to  claim  the  land 
under  such  laws. 

[Ed.  Note. — Rights  acquired  by  homestead  settlements  and  entries  on 
public  lands,  see  note  to  McCune  v.  Essig,  59  C  C.  A.  434.] 

2.  Samb— Effect  of  Application— Right  to  Sue. 

Complainant's  application  to  so  enter  the  land  gare  him  no  interest  in 
or  right  thereto  which  would  enable  him  to  maintain  an  action  to  recover 
I)ossession  against  the  assignee  of  the  prior  entryman. 

3.  Same^-Entbt  of  Patented  Land. 

An  attempt  to  enter  lands  under  the  homestead  laws  after  the  lands 
had  been  patented  to  prior  entrymen  did  not  confer  any  interest  therein, 
the  land  having  been  withdrawn  by  the  patent  from  the  jurisdiction  of 
the  Land  Department 

In  Equity.  On  final  hearing.  The  land  involved  in  this  suit  is 
the  S.  E.  1^  of  Sec.  No.  29,  Tp.  96,  R.  42,  in  O'Brien  county,  this 
state,  and  is  a  part  of  the  85,457.41  acres  patented  to  the  state  of 
Iowa  under  the  act  of  Congress  of  May  12,  1864,  c.  84,  13  Stat.  72, 
for  the  benefit  of  the  Sioux  City  &  St.  Paul  Railroad  Company,  but 
never  patented  to  that  company,  for  the  reasons  stated  in  Sioux  City 
&  St  Paul  R.  R.  Co.  V.  United  States,  159  U.  S.  349,  16  Sup.  Ct  17, 
40  L.  Ed.  177- 

J.  A.  Miller,  for  complainant. 

W.  P.  Briggs  and  A.  C.  Parker,  for  defendant 

REED,  District  Judge.  The  facts  regarding  the  possession  and  oc- 
cupancy of  this  land  are:  On  August  27,  1887,  John  Brokaw  made 
a  contract  with  the  Sioux  City  &  St.  Paul  Railroad  Company  for  its 
purchase,  agreeing  to  pay  therefor  $2,080  in  10  annual  installments, 
which  was  then  its  full  market  value.  He  had  been  in  possession  of 
the  land  prior  thereto  and  continued  to  remain  in  possession  after 
making  such  contract.  December  19,  1887,  he  assigned  his  contract 
of  purchase  to  W.  B.  Bowne,  and  W.  H.  Sleeper  for  $230  which  they 
paid  to  him  in  cash,  and  in  addition  assumed  and  agreed  to  pay  to  the 
railroad  company  $2,000,  the  amount  then  owing  to  it  upon  the  con- 
tract of  purchase.  They  at  once  took  possession  of  the  land,  made 
valuable  improvements  thereon,  and  continued  in  the  open  and  un- 
disturbed possession  of  it  until  October  20,  1902,  when  they  sold  it 
to  the  defendant  Vos,  who  in  good  faith  and  without  actual  notice  of 
any  defect  in  the  title  paid  and  agreed  to  pay  for  it  $10,160,  that  be- 
ing its  then  fair  value.  Defendant  Vos  at  once  took  possession,  and 
has  remained  in  the  open,  continuous  and  undisturbed  possession  there- 
of ever  since.    January  27,  1896,  pursuant  to  the  order  of  the  local 
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land  office  of  November  18, 1895  (see  Harvey  v.  Holies,  160  Fed.  631), 
Bowne  and  Sleeper  filed  in  that  office  notice  of  their  intention  to  claim 
the  land  under  the  act  of  March  3,  1887,  c.  376,  U  Stat.  556  (U.  S. 
Comp.  St.  1901,  p.  1595).  On  the  same  date  complainant  filed  a 
notice  of  his  intention  to  claim  it  under  the  same  act,  but  upon  what  he 
based  his  claim  does  not  appear.  February  27,  1896,  the  date  fixed 
upon  which  the  land  would  be  subject  to  disposal  by  the  United  States, 
complainant  made  application  to  enter  it  as  a  homestead,  and  with- 
drew his  claim  to  it  under  the  act  of  March  3,  1887.  Others  also 
applied  to  enter  it  as  a  homestead.  Upon  a  hearing  of  these  several 
claims  the  local  land  office  on  May  8,  1896,  rejected  the  claim  of 
Bowne  and  Sleeper,  and  awarded  the  land  to  complainant  upon  his 
homestead  application.  Upon  appeal  by  Bowne  and  Sleeper  and  oth- 
ers, the  Commissioner  of  the  General  Land  Office  August  7,  1899, 
reversed  the  decision  of  the  local  land  office,  and  held  that  complain- 
ant had  never  settled  upon  the  land,  and  was  not  entitled  to  enter 
it  as  a  homestead ;  that  Brokaw  or  his  assignees,  Bowne  and  Sleeper, 
had  been  in  the  open  and  undisturbed  possession  of  the  land  under  the 
contract  of  purchase  from  the  railroad  company  since  the  date  of  that 
contract,  and  awarded  it  to  Bowne  and  Sleeper  under  the  act  of  March 
3,  1887.  Complainant  did  not  appeal  from  this  decision,  but  other 
parties  interested  in  the  controversy  did  so  appeal  to  the  Secretary 
of  the  Interior,  who  on  November  2,  1900,  ordered  a  rehearing  of  the 
controversy  before  the  local  land  office  as  to  parties  other  than  com- 
plainant and  in  his  decision  made  this  order : 

"In  the  farther  proceedings  in  each  of  these  cases  aU  claimants  who  have 
heretofore  become  eliminated  from  the  controversy  by  reason  of  their  failure 
to  appeal  from  a  decision  adverse  to  them  will  be  considered  as  still  elimi- 
nated and  In  no  wise  interested  in  the  controversy.^ 

In  compliance  with  this  order  a  rehearing  was  had  before  the  lo- 
cal land  office  March  11,  1902.  April  11,  1902,  that  office  awarded 
the  land  to  Bowne  and  Sleeper,  under  the  act  of  March  3,  1887. 
The  complainant  was  not  notified  of  the  rehearing,  and  took  no  appeal 
from  this  decision.  The  local  land  office  certified  the  facts  and  its 
decision  upon  the  rehearing  to  the  Commissioner  of  the  General  Land 
Office,  who  on  June  28,  1902,  affirmed  the  decision.  No  appeal  was 
ever  taken  from  such  decision  of  the  Commissioner.  July  29,  1902, 
a  patent  was  duly  issued  to  Bowne  and  Sleeper  upon  the  payment 
for  them  of  $400,  the  government  price  of  the  land,  which  amount 
the  United  States  have  ever  since  retained.  Bowne  and  Sleeper  were 
each  citizens  of  the  United  States  and  qualified  to  enter  and  hold 
land  under  the  homestead  or  other  laws  of  the  United  States.  Au- 
gust 6,  1904,  after  the  decision  of  the  Supreme  Court  in  Knepper  v. 
Sands,  194  U.  S.  476,  24  Sup.  Ct.  744,  48  L.  Ed.  1083,  the  complain- 
ant again  made  application  to  the  local  land  office  to  enter  the  land 
as  a  homestead,  which  application  was  rejected  upon  the  ground  that 
the  land  had  been  patented  by  the  United  States,  and  was  no  longer 
within  the  jurisdiction  of  the  Land  Department.  On  appeals  by 
complainant  this  decision  was  affirmed  by  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of  the  Interior,  respectively. 
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No  notice  of  these  proceedings  was  ever  given  to  the  defendants,  and 
they  had  no  knowledge  thereof  until  the  commencement  of  this  suit, 
which  was  September  29, 1905.  It  does  not  appear  that  complainant  was 
ever  upon  this  land ;  and  the  findings  of  the  Land  Department  that  he 
had  never  settled  upon  it,  and  that  Brokaw  and  Bowne  and  Sleeper 
had  been  in  the  open,  continuous  and  undisturbed  possession  thereof 
from  August  27, 1887,  until  the  patent  was  issued  to  Bowne  and  Sleep- 
er in  July,  1902,  are  conclusive  upon  those  questions  of  fact.  The  com- 
plainant could  not  therefore  rightly  initiate  a  homestead  right  to  the 
land  while  it  was  so  in  possession  of  Bowne  and  Sleeper.  Athertbn 
V.  Fowler,  96  U.  S.  613,  24  L.  Ed.  732 ;  Hosmer  v.  Wallace,  97  U.  S. 
576,  24  L.  Ed.  1130;  Harvey  v.  Holies,  160  Fed.  631.  And  his  ap- 
plication to  so  enter  it  gave  him  no  interest  in  or  right  to  the  land  that 
will  enable  him  to  maintain  this  suit.  Frisbie  v.  Whitney,  9  Wall.  187, 
193, 19  L.  Ed.  668 ;  The  Yosemite  Valley  Case,  15  Wall.  77,  21  L.  Ed. 
82 ;  Deweese  v.  Reinhard,  61  Fed.  777,  10  C.  C.  A.  55 ;  Hartman  v. 
Warren,  76  Fed.  167-163,  22  C.  C.  A.  30 ;  Norton  v.  Evans,  82  Fed. 
804,  27  C.  C.  A.  168.  In  the  last-named  case  the  complainant  alleged 
that  he  sought  to  enter  the  land  as  a  homestead  prior  to  tihe  act  of  March 
3,  1887,  but  was  prevented  from  so  doing  by  wrongful  acts  of  the  de- 
fendant, and  that  he  thereby  acquired  a  vested  interest  in  the  land, 
which  could  not  be  taken  from  him.  But  it  was  held  by  the  Court  of 
Appeals,  this  circuit,  Mr.  Justice  Brewer  delivering  the  opinion,  that 
even  if  he  had  been  allowed  to  make  the  entry  that  would  not  have  giv- 
en him  a  vested  interest  in  the  land  as  against  the  United  States.  The 
attempt  of  complainant  to  enter  the  land  as  a  homestead  after  it  had 
been  patented  to  Bowne  and  Sleeper  clearly  does  -not  clothe  him  with 
any  interest  therein,  for  the  land  was  not  then  within  the  jurisdiction 
of  the  Land  Department.  Moore  v.  Robbins,  96  U.  S.  530-532,  24  L. 
Ed.  848 ;  United  States  v.  Schurz,  102  U.  S.  378-396,  26  L.  Ed.  167 ; 
Bicknell  v.  Comstock,  113  U.  S.  149-151,  5  Sup.  Ct.  399,  28  L.  Ed. 
962 ;    Deweese  v.  Reinhard,  61  Fed.  777,  10  C.  C.  A.  55. 

In  Deweese  v.  Reinhard,  Judge  Thayer,  for  the  Court  of  Appeals, 
this  circuit,  said: 

"It  win  be  found,  we  think,  on  a  critical  examination  of  aH  the  federal 
adjudications,  that  in  no  case  has  a  person  who  had  merely  an  equitable  claim 
to  a  tract  of  land  as  yet  been  allowed  to  maintain  a  bill  to  cancel  a  patent, 
or  to  quiet  his  title,  as  against  an  outstanding  patent  issued  to  a  third  party 
for  the  same  land,  or  to  have  the  patentee  adjudged  to  be  a  trustee  of  the 
legal  title,  unless  the  equitable  title  asserted  by  the  complainant  had  its 
origin  in  a  settlement  made  upon  the  land  before  the  patent  was  issued,  and 
before  the  patentee  had  done  any  act  with  a  yiew  of  appropriating  the  prop- 
erty and  securing  a  patent  therefor.  In  no  case  does  it  appear  that  a  bill 
of  the  present  nature  has  been  successfully  prosecuted  by  a  claimant  whose 
rights  had  their  origin  years  after  the  goyemment  had  parted  with  the  legal 
tiUe." 

This  conflicts  with  nothing  that  is  held  in  Knepper  v.  Sands,  for 
there  the  homestead  rights  of  Sands  were  initiated  long  before  Mrs. 
Knepper  made  her  contract  with  the  Sioux  City  Company  for  the  land. 
Here,  Bowne  and  Sleeper  had  made  valuable  improvements  upon,  and 
were  in  actual  possession  of,  the  land  when  complainant  first  applied 
to  enter  it  as  a  homestead.    A  patent  had  been  issued  to  them  by  the 
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government,  and  they  had  sold  the  land  in  good  faith  to  defendant  be- 
fore he  next  applied  to  enter  it  He  is  simply  speculating,  or  taking 
the  chances,  upon  a  supposed  defect  in  the  title  of  the  defendant.  Equi- 
ty does  not  regard  with  favor  such  attempts,  and  should  not  permit 
them  to  succeed. 

Complainant  cites  the  cases  of  Ostrom  and  Runger  v.  Wood  (C.  C.) 
140  Fed.  294,  as  sustaining  his  right  to  the  land.  In  the  Runger  Case 
the  land  was  unoccupied  when  he  made  his  homestead  settlement  upon 
it  in  the  spring  of  1888.  He  was  in  possession  thereof  at  the  time 
Wood  bought  of  the  railroad  company  and  afterwards  remained  in  pos- 
session, and  in  the  litigation  between  him  and  Wood  over  such  posses- 
sion after  Wood's  purchase  in  October,  1888,  the  possession  was 
awarded  to  him  by  the  state  courts.  In  the  Ostrom  Case  possession 
was  taken  by  Ostrom  under  an  agreement  with  Wood  for  the  purpose 
of  enabling  him  (Ostrom)  to  make  a  homestead  settlement  upon  the 
land.  Neither  therefore  unlawfully  intruded  upon  the  prior  possession 
of  Wood,  if  in  fact  Wood  was  ever  in  possession.  In  neither  case 
was  any  question  remotely  suggested  upon  the  hearing  that  plaintiffs, 
or  either  of  them,  had  unlawfully  intruded  upon  the  prior  possession 
of  Wood,  and  no  such  question  was  considered  or  determined  in  either 
of  tihe  cases. 

The  conclusion  therefore  is  that  the  bill  should  be  dismissed  at  com- 
plainant's costs,  without  prejudice  to  any  rights  of  the  United  States. 

It  is  accordingly  so  ordered. 


DOOKBNDORP  T.  BASSETT  et  al. 

(Clrcnlt  Court,  N.  D.  Iowa.  W.  D.    AprU  1,  1908.) 

No.  23& 

PUBIJO   LaIVDB— HOMSSTBAD   BnTBT. 

Where  at  tbe  time  complainant  attempted  to  move  on  public  land  in 
controversy  he  knew  that  defendants  were  then  in  open  and  undisturbed 
possession  thereof  and  had  been  for  several  years,  claiming  to  own  it 
under  a  contract  of  purchase  from  a  railroad  company,  complainant  was 
not  entitled  to  enter  the  land  as  a  homestead,  nor  did  his  entry  create  any 
rights  therein. 

[Ed.  Note. — Rights  acquired  by  homestead  entries  on  public  lands»  see 
note  to  McCune  v.  Bssig,  59  a  G.  A.  434.] 

In  Equity.    On  final  hearing. 

M.  B.  Davis  and  Henderson  &  Fribourg,  for  complainant 
W.  D.  Boies  and  A.  C.  Parker,  for  defendants. 

REED,  District  Judge.  The  land  involved  in  this  suit  is  the  S.  W. 
34  of  Sec.  5,  Tp.  96,  R.  42,  in  O'Brien  county.  November  12,  1887, 
it  was  purchased  by  Rachael  B.  Calyert  itom  the  Sioux  City  &  St.  Paul 
Railroad  Company  under  a  written  contract  whereby  she  was  to  pay 
$2,880,  in  10  annual  installments.  November  30,  1888,  she  sold  the 
land  and  assigned  her  contract  to  Levi  S.  Bassett  and  the  defendants 
for  $1,000,  they  agreeing  in  addition  to  assume  and  pay  the  amounts 
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due  upon  the  contract  with  the  railroad  company.  Subsequently  Levi 
S.  Bassett  assigned  his  interest  to  the  defendants.  To  December  1, 
1892,  there  had  been  paid  by  Mrs.  Calvert  and  the  defendants  to  the 
railroad  company  upon  the  contract,  $1,977.56;  and  they  had  also 
paid  all  taxes  upon  the  land.  Mrs.  Calvert  and  the  defendants  have 
been  in  continuous,  open,  and  undisturbed  possession  of  the  land  from 
the  time  of  her  purchase  thereof,  except  that  in  the  latter  part  of 
October,  1895,  the  complainant  erected  a  small  house  or  shanty  thereon 
of  the  value  of  $35  or  $40.  The  house  was  uninhabitable,  but  he  slept 
there  a  few  nights.  He  erected  the  structure  without  the  knowledge 
or  consent  of  the  defendants,  and  they  removed  him  and  his  shanty 
not  long  after  he  placed  it  on  the  land  by  proceedings  of  forcible  entry 
and  detainer  under  the  Iowa  statute.  Pursuant  to  the  order  of  the 
Land  Department  restoring  the  land  to  the  public  domain,  the  defend- 
ants on  January  18,  1896,  filed  in  the  local  land  office  notice  of  their 
intention  to  claim  the  land  under  the  adjustment  act  of  March  3,  1887. 
February  27,  1896,  L.  S.  Burton  and  several  other  parties  other  than 
the  complainant  made  application  to  enter  it  as  a  homestead.  March 
7,  1896,  the  complainant  sent  by  mail  from  Sheldon,  Iowa,  an  appli- 
cation, together  with  the  requisite  fees,  to  so  enter  it,  accompanied 
with  an  affidavit  that  because  of  illness  he  could  not  attend  in  person. 
The  application  was  received  at  the  local  land  office  March  8,  1896, 
and  the  fees  were  at  once  returned  to  complainant.  Upon  a  hearing 
of  these  several  applications  the  local  land  office  on  September  11, 1896, 
rejected  all  of  the  homestead  applications,  and  awarded  the  land  to  the 
defendants  under  section  4  of  the  act  of  March  3,  1887,  c.  376,  24 
Stat.  557  (U.  S.  Comp.  St.  1901,  p.  1596).  Upon  appeal  of  the  com- 
plainant, and  two  other  homestead  applicants,  the  Commissioner  of 
the  General  Land  Office  reversed  the  decision  of  the  local  land  office 
upon  the  authority  of  the  then  recent  decision  of  the  Secretary  of  the 
Interior  in  the  case  of  Olson  v.  Traver  et  al.,  26  Land  Dec.  Dep.  Int. 
350,  which  held  that  a  modified  agreement,  like  that  shown  in  this  case, 
wa$  an  abrogation  of  the  original  agreement,  and  that  defendants 
could  not  therefore  be  regarded  as  good  faith  purchasers  of  the  land 
from  the  railroad  company.  Upon  appeal  of  defendants  the  Secretary 
of  the  Interior  on  February  6,  1900,  overruled  his  decision  in  Olson 
V.  Traver  et  al.,  reversed  the  decision  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  awarded  the  land  to  the  defendants.  Burton  et 
al.  V.  Dockendorf,  29  Land  Dec.  Dep.  Int.  479.  The  government 
price  of  the  land — ^$400 — was  thereupon  paid  to  the  United  States  by 
the  railroad  company  for  the  defendants,  which  price  they  have  ever 
since  retained,  and  a  patent  was  duly  issued  to  defendants  February 
27,  1901.  The  complainant  afterwards  made  no  claim  to  the  land  until 
the  commencement  of  this  suit,  which  was  on  July  30,  1904,  shortly 
after  the  decision  in  Knepper  v.  Sands,  194  U.  S.  476,  24  Sup.  Ct.  744, 
48  L.  Ed.  1083.  The  land  with  its  improvements  was  then  worth  some 
$10,000. 

When  complainant  attempted  to  move  on  to  the  land  in  October, 
1895,  he  knew  that  defendants  were  then  in  the  open  and  undisturbed 
possession  of  it,  and  had  been  for  several  years,  claiming  to  own  it 
under  the  contract  of  purchase  with  the  railroad  company.    The  un- 
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disputed  facts  bring  the  case  within  the  rule  in  Harvey  v.  Holies,  160 
Fed.  531,  and  following  that  decision  the  bill  is  dismissed  at  com- 
plainant's costs,  without  prejudice  to  the  United  States  if  they  shall 
elect  to  assert  any.    It  is  accordingly  so  ordered. 


LYLB  V.  PATTERSON  et  al. 

(Circuit  Court,  N.  D.  Iowa,  W.  D.    AprU  1,  1908.) 

No.  210. 

PuBiiTO  Lands— HoscESTEAD  EIntby— Prior  Possession. 

A  homestead  entry  on  public  land  then  In  the  open  and  undisturbed  pos- 
session of  another  constituted  an  unlawful  trespass  on  such  possession, 
and  gave  the  entryman  no  rights  or  interest  in  the  land  as  against  a  bona 
fide  purchaser  from  such  prior  possessor  to  whom  a  patent  had  been  duly 
issued. 

[Ed.  Note. — Rights  acquired  by  homestead  entries  and  settlements  on 
public  lands,  see  note  to  McCune  v.  Esslg,  59  C.  C.  A.  434.] 

In  Equity.    On  final  hearing. 

M.  B.  Davis  and  Henderson  &  Fribourg,  for  complainant 
W.  D.  Boies,  for  defendants. 

REED,  District  Judge.  This  suit  was  commenced  May  24,  1901, 
to  require  the  defendant  Thomas  Beacom  to  convey  to  complainant 
the  legal  title  to  the  S.  W.  14  of  Sec.  No.  3,  Tp.  97,  R.  42,  in  O'Brien 
county,  this  state  (except  one  acre  in  a  corner  thereof  used  as  a  school- 
house  site),  which  it  is  alleged  said  defendant  holds  in  trust  for  com- 
plainant. The  land  is  a  part  of  that  granted  by  the  act  of  Congress 
approved  May  12,  1864,  to  the  state  of  Iowa,  to  aid  in  the  construc- 
tion of  two  railroads  in  that  state,  was  subsequently  patented  to  the 
state  for  the  benefit  of  the  Sioux  City  &  St.  Paul  Railroad  Company, 
but  never  patented  by  the  state  to  that  company,  because  of  its  fail- 
ure to  construct  the  road.  From  tlie  evidence  it  appears  that  on  June 
21,  1887,  J.  H.  Pasco  made  a  contract  with  the  railroad  company  for 
its  purchase  at  the  agreed  price  of  $2,146.50,  its  then  full  value.  He 
paid  a  part  in  cash,  and  agreed  to  pay  the  remainder  in  10  annual  in- 
stallments. Pasco  at  once  took  possession,  broke  the  land,  and  cul- 
tivated it  until  July  17,  1889,  when  he  assigned  his  contract  of  pur- 
chase, and  delivered  possession  of  the  land  to  the  defendant  G.  W. 
Patterson,  and  his  father,  A.  Patterson,  in  consideration  of  the  pay- 
ment by  them  to  him  of  $800,  they  in  addition  to  pay  the  amount  due 
the  railroad  company  upon  the  contract  of  purchase.  A.  Patterson 
subsequently  died,  and  G.  W.  Patterson  succeeded  to  his  interest  in 
the  contract  and  land.  July  17,  1889,  the  defendant  G.  W.  Patterson 
leased  the  land  to  a  tenant  who  occupied  and  cultivated  the  same  under 
that  lease  until  January  30,  1901,  when  Patterson  sold  and  conveyed 
the  land  by  warranty  deed  to  the  defendants  T.  H.  and  Wm.  M.  Smith 
for  $6,360,  its  full  value,  which  deed  was  duly  recorded  in  the  proper 
records  in  O'Brien  county  January  31,  1901,  and  they  on  March  31, 
1901,  in  good  faith  sold  and  conveyed  the  land  by  warranty  deed  to 
160F.^36 
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defendant  Thomas  Beacom  for  $6,600.  The  Smiths  and  defendant 
Beacom  took  immediate  possession  of  the  land  on  their  respective  pur- 
chases of  the  same. 

After  the  land  was  restored  to  public  entry  under  the  order  of  the 
Land  Department  of  November  18,  1895  (see  Harvey  v.  Holies  [just 
decided]  160  Fed.  531),  and  notice  thereof  by  the  local  land  office, 
the  defendant  Patterson  on  January  17,  1896,  filed  in  the  local  land 
office  notice  of  his  intention  to  make  proof  of  his  claim  under  the  act 
of  March  3,  1887.  January  21,  1896,  James  A.  Beacom,  and  Feb- 
ruary 23,  1896,  the  complainant,  respectively  filed  notices  of  their  in- 
tention to  claim  it  under  the  same  act.  February  27,  1896,  Louis  HoflF- 
man,  the  intervener,  and  others  made  application  to  enter  it  as  a  home- 
stead. March  23,  1896,  complainant,  and  April  12,  1896,  James  A. 
Beacom,  also  made  applications  to  so  enter  it.  Upon  a  hearing  of 
these  several  claims  the  local  land  office  in  1897,  rejected  the  appli- 
cation of  defendant  Patterson,  upon  the  authority  of  Olson  v.  Traver 
et  al.,  26  Land  Dec.  Dep.  Int.  350,  because  he  had  made  a  modified 
agreement  with  the  railroad  company  like  the  one  in  that  case,  and 
awarded  the  land  to  intervener  HoflFman  as  the  first  homestead  appli- 
cant. Upon  appeal  by  Patterson,  James  A.  Beacom,  and  complainant, 
the  Commissioner  of  the  General  Land  Office,  on  August  28,  1899. 
sustained  the  decision  rejecting  the  claim  of  Patterson,  but  reversed  it 
so  far  as  it  awarded  the  land  to  Hoffman,  and  awarded  it  to  James  A. 
Beacom  as  the  first  homestead  applicant.  From  this  decision  Patter- 
son, Lyle,  and  HoflFman  appealed  to  the  Secretary  of  the  Interior,  who 
on  April  11,  1900,  sustained  the  decision  upon  the  facts,  but  reversed 
it  upon  the  appeal  of  Patterson,  and  awarded  the  land  to  him  undet* 
section  4  of  the  act  of  March  3,  1887,  c.  376,  24  Stat.  557  (U.  S.  Comp. 
St.  1901,  p.  1596),  upon  the  authority  of  Burton  et  al.  v.  Dockendorf, 
29  Land  Dec.  Dep.  Int.  479,  and  rejected  the  homestead  application 
of  the  others.  The  government  price  of  the  land— $400 — ^was  then 
paid  by  the  railroad  company  to  the  United  States  for  the  benefit  of 
Patterson,  which  sum  they  have  ever  since  retained,  and  a  patent  was 
duly  issued  to  him  March  23,  1901.  The  findings  of  the  local  land 
office  upon  the  homestead  application  of  complainant  are  as  follows : 

"The  evidence  submitted  in  behalf  of  Roscoe  Lyle  shows  that  on  the  22d 
of  October,  1895,  he  drove  a  covered  wagon  on  the  land  in  controversy,  stayed 
in  the  wagon  overnight,  built  a  small  house  the  next  day,  did  some  plowing  In 
the  afternoon  of  that  day,  and  on  the  next  day  his  house  was  moved  off  the 
land  by  Beacom,  and  other  parties  assisting  him.  The  next  day  he  went 
over  to  the  land  to  move  the  house  back,  but  was  prevented  from  doing  so 
by  the  Beacom&  He  had  no  further  connection  with  the  land  until  the  23d 
of  March,  1896,  when  he  filed  his  homestead  application.  There  Is  no  evi- 
dence tending  to  support  his  claim  under  the  act  of  March  8,  1887,  and  his 
application  under  such  act  is  hereby  rejected." 

These  findings  were  approved  by  the  Commissioner  of  the  General 
Land  Office,  who  said : 

"When,  however,  I^yle  went  upon  the  land  It  was  already  in  possession 
of  Beacom,  who  had  gone  on  and  took  up  his  residence  early  in  the  day, 
while  Lyle  did  not  go  on  until  about  7  o'clock  in  the  evening  of  that  day, 
and  put  on  his  house  in  the  morning  of  the  23d;  this  house  was  moved  off 
on  the  24th  by  some  men,  and  upon  his  attempt  to  replace  it,  he  was  threat- 
ened with  its  destruction  if  he  did  so.** 
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The  finding'  that  Beacom  was  in  possession  of  the  land  was  upon 
the  theory  that  Patterson  had  no  right  of  possession  or  other  right  to 
the  land  because  of  his  modified  agreement  with  the  railroad  company 
though  he  (Patterson)  was  in  fact  in  the  undisturbed  possession  of  the 
land,  and  had  been  since  July  17,  1889. 

The  testimony  does  not  show  any  connection  between  James  A.  Bea- 
':om,  the  homestead  applicant,  and  the  defendant  Thomas  Beacom. 
Neither  the  complainant  nor  the  intervener  Hoffman  have  ever  made 
any  improvements  upon  the  land,  and  have  never  paid  the  government 
fees  for  a  homestead  entry.  In  fact  it  does  not  appear  that  the  inter- 
vener was  ever  upon  the  land,  and  their  attempts  to  settle  upon  it,  if 
the  intervener  did  so  attempt,  were  but  unlawful  trespasses  upon  the 
prior  open  and  undisturbed  possession  of  Patterson^  and  gave  them  no 
rights  to  or  interest  in  the  land;  and  neither  has  any  equities  in  it 
as  against  the  defendant  Thomas  Beacom,  who  appears  to  be  a  good- 
faith  purchaser  under  a  warranty  deed,  from  the  defendant  Smith 
belFore  the  commencement  of  this  suit  for  full  value  paid,  and  secured 
to  be  paid,  without  notice  of  anv  defect  in  the  title.  United  States 
V.  California  Land  Co.,  148  U.  S.  31,  44-45,  13  Sup.  Ct.  458,  37  L. 
Ed.  364;  United  States  v.  Detroit  Timber  Co.,  131  Fed.  668,  67  C. 
C.  A.  1,  affirmed  200  U.  S.  321,  26  Sup.  Ct.  282,  50  L.  Ed.  499 ;  Links- 
wilier  V.  Schneider,  95  Fed.  203. 

Following  the  rule  held  in  the  cited  cases,  and  in  Harvey  v.  Holies 
(just  decided)  160  Fed.  531,  the  bill  should  be  dismissed  at  complain- 
ant's costs,  without  prejudice  to  the  United  States,  and  it  is  so  ordered. 


McKBNNA  v.  ATHERTON. 

(Clrcolt  Court,  N.  D.  Iowa,  W.  D.    April  1,  1908.) 

No.  213. 

1.  Public  Lands— Right  of  BJntby— Findings  of  I<and  DEPABXMENr— Con- 

clusiveness. 

Facts  found  by  the  Land  Department  In  a  contest  concerning  the  right 
to  enter  public  land  are  conclusive  on  the  court  In  a  subsequent  suit  to 
recover  the  land  from  the  patentee. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  41,  Public  Lands^  f§ 
301-.306. 

Decisions  of  Land  Department.  Their  conduBlveness  and  effect,  see 
notes  to  Hartman  v.  Warren,  22  C.  C.  A.  88;  Carson  City  Gold  &  Silver 
Mining  Co.  v.  North  Star  Mining  Cb.,  28  C.  O.  A.  844 ;  Unlta  Tunnel  Min- 
ing &  Transportation  Co.  v.  Mining  &  Milling  Co.,  57  C.  (X  A.  207.] 

2.  Same— Occupied  Land— Right  to  Bnteb— Rights  of  Patentee. 

Complainant  entered  on  the  northeast  quarter  of  a  section  of  public 
land  in  1884,  built  a  house  and  bam  on  the  west  part  of  the  quarter,  and 
subsequently  broke  and  cultivated  a  part  of  the  same,  intending  to  estab- 
lish his  right  to  the  entire  quarter  section  as  a  homestead.  He  was  main- 
taining such  possession,  claiming  the  entire  quarter  on  March  19,  1887, 
when  T.  purchased  the  east  one-half  of  the  quarter  from  a  railroad  com- 
pany which  had  no  right  thereto,  and  both  T.  and  defendant,  to  whom  he 
subsequently  assigned  his  claim,  had  full  knowledge  at  the  time  of  his 
entry  of  complainant's  possession  and  claim  when  they  respectively  ac- 
quired their  rights  under  the  contract  of  purchase.    Held,  that  an  award 
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of  the  east  one-half  of  the  quarter  section  to  defendant  by  the  Secretary 
of  the  Interior  on  the  ground  that  defendant  was  a  bona  fide  purchaser 
from  the  railroad  company,  and  the  issuance  of  a  patent  to  her,  was  eiv 
roneous,  and  complainant  was  entitled  to  have  defendant  declared  a  con- 
structive trustee  of  the  title  for  him. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  yoI.  41,  Public  Lands^  ( 
844.] 

3.  Saice--Fees. 

Where  the  fees  and  commissions  tendered  by  complainant  to  enter  cer- 
tain public  land  as  a  homestead  were  rejected  by  the  local  land  office 
because  it  was  then  supposed  that  the  land  was  not  subject  to  homestead 
entry,  and  complainant  thereafter  established  his  right  to  the  land  as 
against  a  patentee,  complainant  was  only  entitled  to  a  decree  for  a  con- 
veyance on  depositing  such  fees  and  other  sums  chargeable  to  htm  on  the 
completion  of  his  homestead  entry  for  the  use  of  the  United  States. 

[Hd.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  41,  Public  Lands,  ( 
844.] 

In  Equity. 

This  suit  was  commenced  July  25,  1901,  to  require  defendant  to  convey 
to  complainant  the  legal  title  to  the  E.  %  of  the  N.  B.  %  of  section  No.  11,  Tp. 
96,  R.  42,  in  O'Brien  county,  this  state,  which  it  is  alleged  the  defendant  holds 
in  trust  for  complainant.  The  land  Is  a  part  of  that  granted  by  the  act  of 
Congress  approved  May  12,  1864,  c.  84,  13  Stat«72,  to  the  state  of  Iowa,  to 
aid  in  the  construction  of  railroads  in  that  state,  and  was  patented  to  the 
state  for  the  benefit  of  the  Sioux  City  &  St  Paul  Railroad  Company,  but 
never  patented  to  that  company  because  of  its  failure  to  complete  the  road  as 
required  by  the  act  of  Congress.  After  the  decision  of  the  Supreme  Court 
in  Sioux  City  &  St  Paul  R.  R.  Co.  v.  United  States,  159  U.  S.  349,  16  Sup. 
Ct  17,  40  L.  £>d.  177,  and  following  the  order  of  the  Land  I>epartment  of 
November  18,  1895,  restoring  so  much  of  said  lands  as  were  not  patented 
to  the  company,  to  public  entry,  the  complainant  made  application  to  the  local 
land  office  to  enter  the  northeast  quarter  of  section  No.  11,  as  a  homestead, 
and  tendered  the  requisite  fees  therefor.  He  also  made  application  to  purchase  it 
under  the  act  of  March  3,  1887,  c.  876,  24  Stat  556. (U.  S.  Comp.  St  1901,  p. 
1595).  The  defendant  Atherton  also  made  application  to  enter  the  east  half 
of  the  northeast  quarter,  the  land  in  suit,  as  a  homestead;  also  to  purchase 
it  under  the  act  of  March  3,  1887.  Upon  a  hearing  of  the  respective  claims 
so  presented,  it  appeared  from  the  testimony  before  the  local  land  office  that 
complainant  in  1883,  the  land  being  then  unoccupied  and  unimproved,  made 
application  to  enter  the  northeast  quarter  of  section  No.  11  as  a  homestead, 
he  being  then  qualified  to  enter  it  as  such,  which  application  was  rejected.  In 
February,  1884,  the  land  remaining  unoccupied  and  unimproved  complainant 
moved  onto  the  northeast  quarter  intending  to  establish  title  to  it  as  a  home- 
stead, built  a  house  and  bam  upon  the  westerly  part  of  the  quarter  section,  and 
in  1884,  1885,  and  1886,  broke  and  cultivated  the  land  to  crops,  60  acres  thereof 
being  upon  the  east  half  of  the  quarter  section.  In  March,  1887,  C.  W.  Toothak- 
er  came  upon  the  east  half  of  the  quarter  section  and  commenced  plowing  on 
McKenna's  plowing.  McKenna  asked  him*  by  what  authority  he  came  upon 
the  land,  and  Tooth aker  answered  that  he  had  bought  it  from  the  railroad 
company  and  was  going  to  hold  it  with  McKenna's  plowing.  McKenna  told 
him  that  he  regarded  the  claim  under  the  railroad  company  as  invalid,  and 
ordered  him  off  the  premises.  After  some  words  both  withdrew,  and  went  to 
cropping  different  parts  of  the  land.  In  May,  1887,  while  McKenna  wsh  sowing 
on  the  east  half  of  the  northeast  quarter,  Toothaker  came  and  commenced 
breaking  thereon,  and  was  again  ordered  off  by  McKenna.  Toothaker  came 
again  in  a  day  or  two  and  sowed  a  couple  of  times  across  the  field  with  millet 
seed  and  went  away.  McKenna  sowed  the  land  to  flax  and  harvested  the  crop 
that  year.  Toothaker  continued  to  harass  McKenna  by  coming  upon  the 
land,  threatening  to  take  his  crops,  and  to  purchase  the  whole  quarter  sec- 
tion from  the  railroad  company.  Toothaker's  daim  rested  upon  a  contract 
made  by  him  with  the  Sioux  City  Railroad  Company,  March  19,  1SS7,  for  the 
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piircbase  of  the  east  half  of  the  quarter  section.  HIh  Interference  with  Me- 
Kenna  continued  until  May  17tb,  when  they  made  .an  agreement  whereby 
McKenna  was  to  lease  from  Toothaker  all  of  the  land  broken  on  the  east  half 
of  the  quarter  section  prior  to  March,  1887,  Toothaker  to  retain  possession 
of  the  entire  80-acre  tract  after  September  17,  1887.  In  February,  1887,  an 
agent  of  the  railroad  company  at  Sheldon,  in  O'Brien  county,  wanted  McKenna 
to  help  sell  the  railroad  lands  for  the  company,  and  promised  him  that  if 
he  would  stay  at  Sheldon  and  have  nothing  to  do  with  the  squatters,  and  try 
to  sell  the  lands,  he  would  sell  to  him  the  whole  northeast  quarter  of  the  section 
for  $1,000,  if  he  (McKenna)  would  accept  the  offer  that  evening.  McKenna  the 
next  morning  concluded  to  accept  the  offer,  but  the  agent  then  refused  to 
sell  to  him  because  he  had  not  accepted  the  evening  before.  Following  this 
the  sheriff  began  evicting  settlers  from  the  railroad  lands,  and,  to  save  trouble, 
McKenna  concluded  to  purchase  the  west  half  of  the  northeast  quarter,  the 
east  half  having  been  sold,  but  the  agent  refused  to  sell  him  that  80  acres 
unless  he  would  relinquish  his  right  to  the  east  80  to  Toothaker,  which 
McKenna  refused  to  do.  The  agent  then  sent  one  John  Harkins  to  McKenna 
to  advise  him  to  make  tl|e  relinquishment,  which  Harkins  told  McKenna  was 
In  a  lawyer's  office  at  Sheldon.  After  an  hour  or  more  of  pursuasion  Mc- 
Kenna yielded,  went  to  Sheldon,  signed  the  relinquishment,  and  got  from  the 
agent  a  contract  for  the  west  half  of  the  quarter  section.  Toothaker  then 
erected  a  line  fence  between  the  east  and  west  80,  thus  cutting  McKenna  off 
from  possession  of  the  east  half  of  the  quarter  section*  and  since  then  Mc- 
Kenna, to  avoid  trouble,  has  not  cultivated  any  of  his  breaking  on  that  80. 
Following  these  tranisactions  McKenna  in  July*  1887,  wrote  the  Commission- 
er of  the  General  Land  Office  stating  in  a  general  way  the  facts  as  above 
stated,  and  asked  if  by  buying  from  Qie  company  he  was  barred  from  home- 
steading  the  land,  and  if  the  "speculator"  Toothaker  could  compel  him  to 
give  up  possession  of  that  part  of  the  land ;  and  whether  or  not  he  had  for- 
feited any  of  his  rights  to  any  of  the  land  by  what  he  had  done.  The  Com- 
missioner replied,  in  substance,  that  if  his  statements  were  true  he  had  for- 
feited none  of  his  rights,  and  that  In  the  event  of  the  restoration  of  the  land 
to  public  entry  he,  as  an  actual  settler,  would  have  the  preference  right  of 
en^.  McKenna  has  continued  to  reside  on  the  west  half  of  the  nprtheast 
quarter  since  he  settled  there  in  1884,  claiming  the  entire  quarter  section  as 
a  homestead,  but  has  not  cultivated  the  east  half  of  the  quarter  since  he 
was  barred  therefrom  as  above  stated.  The  defendant  Atherton  is  the  moth- 
er-in-law of  Toothaker,  Is  a  widow,  and  has  resided  with  Toothaker  since 
1888,  on  the  northwest  quarter  of  section  No.  12,  adjoining  the  land  in 
suit,  which  he  owned.  June  27,  1891,  Toothaker  assigned  his  contract  for  the 
purchase  of  the  east  half  of  the  northeast  quarter  to  her  for  the  expressed 
consideration  of  $1,000,  upon  which  she  claims  to  have  paid  more  than  $600. 
She  has  not  cultivated  the  land  or  made  any.  Improvements  since  her  pur- 
chase, but  has  rented  it  out  to  others.  In  October,  1805,  she  was  absent 
visiting  a  Bister,  when  she  received  a  telegram  from  Toothaker  to  come 
home.  She  returned  on  October  25th,  found  a  house  on  the  land  moved 
there  by  Toothaker  in  her  absence  from  his  home  place,  and  was  told  by  him 
to  go  on  to  the  land  and  live  there,  which  she  did.  For  this  house  she  says 
that  she  agreed  to  pay  Toothaker  $200,  but  the  testimony  of  other  wit- 
nesses is  that  it  was  a  dilapidated  summer  kitchen,  worth  only  $20  to  $25. 
When  she  moved  into  the  house  McKenna  gave  her  verbal  notice  to  quit,  and 
she  said,  in  substance,  that  she  wished  Toothaker  would  send  for  her,  that 
she  did  not  know  what  she  was  kept  there  for.  Upon  this  testimony  the 
local  land  office  rejected  the  claim  of  complainant,  and  awarded  the  east 
half  of  the  northeast  quarter  of  the  section  to  Mrs.  Atherton,  under  the  act 
of  March  3,  1887,  as  a  bona  fide  purchaser  from  the  railroad  company.  Up- 
on appeal  by  complainant  the  Commissioner  of  the  General  Land  O/Tice  on 
July  10,  1899,  reversed  the  decision  of  the  local  land  office  and  awarded  the 
entire  quarter  section  to  the  complainant  under  his  homestead  settlement  and 
application.  The  defendant  appealed  to  the  Secretary  of  the  Interior,  who  on 
March  29,  1900,  approved  the  facts  as  found  by  the  Commissioner,  but  re- 
versed his  decision,  and  awarded  the  east  half  of  the  quarter  section  to 
Mrs.  Atherton,  and  the  west  half  to  the  complainant,  under  hii  homestead 
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settlement  and  application.  A  petition  for  review  was  filed  by  tbe  complain- 
ant and  subsequently  denied  by  the  Land  Department  Thereupon  the  rail- 
road company  paid  to  the  United  States  $200,  the  government  price  of  the 
east  half  of  the  northeast  quarter  for  the  defendant,  and  a  patent  was  duly 
Issued  to  her  for  said  land,  which  price  the  United  States  have  ever  since 
retained.  Thereupon  this  suit  was  brought  by  complainant  July  25th,  fol- 
lowing the  issuance  of  the  patent  to  compel  her  to  conv^  to  him  the  legal 
title  to  the  land  so  acquired  and  held  by  her. 

M.  B.  Davis    and  Henderson  &  Fribourg,  for  complainant 
Wright,  Call  &  Sargent,  for  defendant. 

REED,  District  Judge  (after  stating  the  facts  as  above).  In  revers- 
ing the  decision  of  the  local  land  office  the  Commissioner  of  the  Gen- 
eral Land  Office  ^aid  of  the  facts : 

*'It  is  clear  from  the  evidence  in  this  case  that  McKenna  has  been  a  constant 
and  persistent  claimant  for  this  land  since  1884,  and  that  Mr.  Toothaker  was 
at  the  time  of  the  contract  and  long  before  well  aware  that  McKenna  was 
residing  upon,  cultivating,  and  claiming  the  whole  of  the  N.  E.  %  as  a  home- 
stead settler.  As  Mrs.  Atherton  was  at  that  time  living  with  Toothaker  on 
the  adjoining  land,  and  continued  to  live  with  him  during  the  years  following, 
I  cannot  assume  that  she  had  no  knowledge  of  his  claim  and  of  the  differ- 
ences between  McKenna  and  Toothaker  as  to  the  right  to  the  said  B.  %  JN.  E. 
%.  This  knowledge  of  a  prior  claimant  and  occupant  of  the  land  as  govern- 
ment land  was  sufficient  to  Indicate  to  Toothaker  that  there  was  a  probable 
defect  in  the  title  of  the  company,  and  he  cannot  be  held  to  have  been  a  bona 
fide  purchaser  under  the  act  of  March  3,  1887,  c.  376,  24  Stat.  556  (U.  S. 
Comp.  St.  1901,  p.  1595),  and  of  this  claim  and  occupancy  Mrs.  Atherton  must 
also  have  had  knowledge ;  and  I  must  hold  her  purchase  also  as  not  bona  fide. 
I  give  no  account  to  her  personal  entry  on  the  land  in  October,  1895,  as  the  in- 
cidents thereof  convince  me  it  was  not  m'ade  in  good  faith,  but  was  simply 
an  attempt  to  *hold  down'  the  land,  and  she  ignored  this  claim  of  homestead 
settlement  upon  the  hearing  of  the  case.  I  therefore  overrule  the  award  of  the 
district  officers  to  Mrs.  Atherton,  and  reject  her  application  to  purchase  un- 
der the  act  of  1887. 

"The  right  of  McKenna  to  enter  the  W.  %  N.  E.  %  being  without  question, 
the  only  matter  remaining  for  consideration  is  his  right  to  the  B.  %  N.  E.  %  in 
view  of  his  recognition,  by  the  lease,  of  the  right  of  Toothaker,  and  his  yield- 
ing possession  of  said  80  acres  to  him.  With  all  the  circumstances  surround- 
ing this  transaction  and  leading  up  to  It,  as  shown  at  the  hearing,  I  reach  only 
the  conclusion  that  McKenna-  was  coerced  into  making  that  lease,  and  yield- 
ing the  actual  possession  to  Toothaker.  ♦  ♦  ♦  It  was  not  a  free  will  act, 
and  he  was  uneasy  under  It,  and  wrote  to  this  office  to  know  if  it  would  affect 
his  homestead  right  to  the  land.  I  therefore  conclude  and  decide  that  said 
lease  does  not  affect  his  rights,  but  that  he  has  always  claimed,  and  construc- 
tively been  in  possession  of  said  E.  ly^  N.  EX  ^  and  is  entitled  to  include  the 
tract  in  his  homestead  application.'* 

The  Secretary  of  the  Interior  in  reviewing  the  decision  of  the 
Commissioner  of  the  General  Land  Office,  said : 

•*The  record  history  and  facts  in  the  case  are  fully  and  correctly  set  forth 
in  the  decision  appealed  from  and  will  not  be  here  recited  except  in  so  far  as 
Is  necessary  for  the  determination  of  the  case.  ♦  ♦  ♦  McKenna  went  upon 
this  land  In  1884,  claiming  the  entire  N.  E.  14  of  said  section  under  the  set- 
tlement laws.  In  1887  McKenna  purchased  or  claims  to  have  purchased  the 
W.  %  of  the  said  N.  E.  %,  only  to  avoid  trouble  with  the  railroad  company 
and  other  parties.  He  now  claims  the  entire  N.  B.  %  under  his  settlement  on 
the  same  in  1884,  and  your  office  decision  Is  based  principally  upon  the 
theory  that  his  occupancy  of  and  settlement  on  the  land  prior  to  the  purchase 
of  the  land  by  Toothaker,  and  also  by  Mrs.  Atherton,  defeated  the  right  of 
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Mrs.  Atbertoti  to  said  land.  McKecna's  settlement  on  the  land  was  long 
subsequent  to  tbe  patenting  of  the  same  to  the  state  of  Iowa  for  the  benefit 
and  use  of  the  railroad  company,  and  under  the  decision  of  this  Department 
In  the  case  of  Tow  v.  Manly,  29  Land  Dec.  Dep.  Int.  504,  decided  February 
16,  1900,  said  settlement  will  not  defeat  the  right  of  a  bona  fide  purchaser  of 
the  land  from  the  railroad  company  to  confirmatory  patent,  under  section 
4  of  the  act  of  March  3,  1887,  supra.  Accordingly  your  office  action  in  denying 
Mrs.  Atherton's  application  to  confirmatory  patent  to  the  land  applied  for  must 
be  and  is  hereby  reversed.    , 

"While  it  appears  from  the  testimony  of  McKenna  that  he  contracted  for  the 
purchase  of  the  W.  %  of  the  N.  Bl  34  of  said  section  11,  from  the  railroad 
company  in  1887,  and  made  several  payments  thereon,  lie  did  not  otter  such 
contract  in  evidence,  and  he  appears  to  be  relying  upon  his  claim  thereto 
under  the  homestead  law,  and  such  being  the  case,  and  it  appearing  that  he 
is  entitled  to  the  said  W.  %  of  the  N.  K  ^,  his  homestead  application  will 
be  allowed  as  to  that  land.  McKenna's  homestead  application  as  to  the  E. 
^  of  the  N.  S.  ^  of  said  section  11  is,  for  the  reasons  herein  stated, 
rejected." 

The  facts  so  found  by  the  Land  Department  are  conclusive  upon 
the  court.  But  if  they  were  not,  there  would  be  no  hesitancy  in  find- 
ing the  facts  as  the  Commissioner  of  the  General  Land  Office  found 
them.  From  such  facts  it  clearly  appears  that  complainant  entered 
upon  the  northeast  quarter  of  section  No.  11  in  1884,  built  a  house 
and  bam  upon  the  west  part  of  the  quarter,  and  subsequently  broke 
and  cultivated  the  same  and  GO  acres  upon  the  east  part,  intend- 
ing to  establish  his  right  to  the  entire  quarter  section  as  a  home- 
stead under  the  homestead  laws  of  the  United  States,  and  he  was 
so  in  possession  and  claiming  the  entire  quarter  section  on  March  19, 
1887,  when  Toothaker  purchased  the  east  half  of  the  northeast  quar- 
ter from  the  railroad  company,  and  that  both  he  and  the  defend- 
ant, his  mother-in-law,  had  full  knowledge  of  complainant's  posses- 
sion and  claim  when  they  respectively  acquired  their  rights  under  the 
contract  for  its  purchase.  The  legal  conclusion  of  the  Secretary  of 
the  Interior  that  the  defendant  Atherton  is  entitled  to  the  land  as 
a  bona  fide  purchaser  thereof  from  the  railroad  company  subsequent 
to  the  Act  of  March  3,  1887,  and  while  the  complainant  was  in  pos- 
session thereof,  claiming  it  in  good  faith  as  a  homestead,  is  contrary 
to  the  holding  of  the  Supreme  Court  in  Knepper  v.  Sands,  194  U.  S. 
476,  24  Sup.  Ct.  744,  48  L.  Ed.  1083,  and  of  Judge  Shiras  in  Manley 
V.  Tow  (C.  C.)  110  Fed.  241,  and  Ostrom  and  Runger  v.  Wood 
(C.  C.)  140  Fed.  294.  The  rule  deducible  from  these  authorities  and 
Linkswiller  v.  Schneider  (C.  C.)  95  Fed.  203,  is  that  the  prior  right 
to  land,  situated  as  this  was,  is  in  him,  or  her,  who  first  enters  and 
makes  substanial  improvements  thereon  in  good  faith,  claiming  it 
under  some  law  of  the  United  States,  in  ignorance  of  a  claim  or 
right  to  it  by  others.  In  accordance  with  that  rule,  and  especially  with 
the  decision  in  Knepper  v.  Sands,  above,  it  must  be  held  in  this 
case  that  it  was  an  error  of  law  upon  the  part  of  the  Secretary  of 
the  Interior  to  award"  the  land  in  suit  to  the  defendant;  and  that 
she  now  holds  the  legal  title  thereto  in  trust  for  complainant. 

It  appears  that  the  fees  and  commissions  tendered  by  the  complain- 
ant to  enter  the  land  as  a  homestead  were  rejected  by  the  local  land 
office,  presumably  because  it  was  then  supposed  by  that  office  that  the 
land  was  not  subject  to  homestead  entry,  and  he  has  not  since  paid 
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them.  The  government  is  not  a  party  to  this  suit,  and  will  not  be 
precluded  bv  the  decree  from  recovering  the  fees  due  it  from  com- 
plainant. The  complainant,  however,  should  pay  such  fees  and  other 
sums  that  may  be  due  from  him  upon  the  completion  of  his  homestead 
entry,  and  he  will  be  required  to  deposit  such  amount  with  the  clerk 
of  this  court  within  30  days  after  the  filing  of  this  opinion,  for  the  use 
of  the  United  States.  Upon  such  deposit  being  made,  a  decree  may  be 
entered  requiring  the  defendant  within  30  days  thereafter  to  execute 
and  deposit  with  the  clerk  for  the  complainant  a  good  and  sufficient 
deed  to  him  of  the  premises  in  question.    It  is  ordered  accordingly. 


UNITED   STATES   v.   MANN. 

(District  Oourt,  S.  D.  Georgia,  W.  D.    December  5,  1907.) 

PoBT  Opficb— "Monet  Obdbb  Funds"— Embezzlement. 

Rev.  St  S  4045  (U.  S.  Comp.  St.  1901,  p.  2751),  defines  "money  ordef 
fands*'  to  consist  of  "all  money  received  for  the  sale  of  money  orders, 
including  all  fees  thereon,  all  money  transferred  from  the  postal  revenues 
to  the  money  order  funds,  all  money  transferred  or  paid  from  the  money 
order  funds  to  the  service  of  the  Post  Oflice  Department,"  and  declares 
that  all  money  order  funds  transferred  from  one  postmaster  to  another  shall 
be  deemed  and  taken  to  be  money  order  funds  and  money  In  the  treasury 
of  the  United  States.  Section  4046  declares  that  every  postmaster,  assist- 
ant, cleric,  or  other  person  employed  in  or  connected  with  the  business 
or  operations  of  any  money  order  office,  who  converts  to  his  own  use,  in 
any  way  whatever,  any  portion  of  the  "money  order  funds, ••  shall  be 
deemed  guilty  of  embezzlement,  etc.,  and  that  it  shall  be  prima  facie 
evidence  of  a  balance  against  him  to  produce  a  transcript  from  the  money 
order  account  books  of  the  Sixth  Auditor.  The  post-office  regulations 
authorize  rural  letter  carriers  to  take  and  receipt  for  money  from  patrons 
of  their  routes  and  to  purchase  and  forward  money  orders  to  the  persons 
or  corporations  for  which  they  are  designed.  Held,  that  money  received 
and  receipted  for  by.  a  rural  letter  carrier  from  patrons  of  his  route,  to 
be  used  in  the  purchase  and  forwarding  of  money  orders,  while  in  the 
possession  of  such  carrier  and  before  surrender  at  the  post  office,  did  not 
constitute  "money  order  funds,"  for  the  embezzlement  of  which  the  car- 
rier could  be  prosecuted  under  section  404G. 

Alexander  Akerman  and  Robert  E.  Storrs,  for  the  United  States. 
Marmaduke  G.  Bayne,  for  defendant. 

SPEER,  District  Judge.  When  the  arguments  in  this  case  were 
concluded,  the  court  felt  obliged,  sua  sponte,  to  direct  a  verdict  of  not 
guilty.  The  reasons  for  this  action,  if  sound,  would  indicate  that! the 
large  sums  which  are  daily  intrusted  by  the  people  throughout  the 
country  to  the  rural  letter  carriers  for  the  purpose  of  purchasing  mon- 
ey orders  have  not  as  yet  been  brought  within  the  scope  of  the  statute 
defining  embezzlement  of  money  order  funds. 

The  accused  was  a  rural  letter  carrier.  He  was  indicted  for  the 
conversion  "to  his  own  use''  and  the  embezzlement  of  "a  portion  of 
the  money  order  funds  of  the  United  States,  to  wit,  $1.60/'  intrusted 
to  him  by  a  Mrs.  Banks  for  the  purchase  of  a  post  office  money  order, 
payable  to  E.  V.  Rodden  &  Co.,  at  Chicago;   in  another  count  for  a 
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similar  embezzlement  and  conversion  of  the  sum  of  $2.37,  which  had 
come  into  his  possession  as  rural  letter  carrier  for  the  purchase  of  a 
similar  money  order  for  one  Mrs,  E.  N.  Gk)odwin,  payable  to  the 
Sears-Roebuck  Company,  at  Chicago ;  and  in  a  third  count  for  a  simi- 
lar conversion  of  $2.60  in  money,  which  had  been  delivered  to  him  by 
one  G.  W.  Thornton  for  a  purchase  of  a  money  order  on  behalf  of 
the  said  Thornton. 

The  government  relied  entirely  upon  proof  that  the  money  reached 
the  hands  of  the  defendant,  that  it  was  not  heard  of  thereafter,  and 
that  no  such  money  orders  were  purchased  or  forwarded.  The  in- 
dictment was  framed  expressly  under  section  4046  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  2752).    This  provides: 

•*Bvery  postmaster,  asfefstant,  derk,  or  otber  person  employed  In  or  connect- 
ed with  the  business  or  operations  of  any  money  order  office  who  converts  to 
his  own  use,  In  any  way  whatever,  or  loans,  or  deposits  in  any  bank,  except 
as  authorized  by  this  title,  or  exchanges  for  other  funds,  any  portion  of  the 
money  order  funds,  shall  be  deemed  gunty  of  embezzlement;  and  any  such 
person,  as  well  as  every  other  person  advising  or  participating  therein,  shall, 
for  every  such  offense,  be  imprisoned  for  not  less  than  six  months  nor  more 
than  ten  years,  and  be  fined  in  a  sum  equal  to  the  amount  embezzled ;  and  any 
failure  to  pay  over  or  produce  any  money  order  funds  Intrusted  to  such  person 
shall  be  taken  to  l^  prima  facie  evidence  of  embezzlement ;  and  upon  the  trial 
of  any  indictment  against  any  person  for  such  embezzlement,  it  shall  be  prima 
facie  evidence  of  a  balance  against  him  to  produce  a  transcript  from  the  money 
order  account  books  of  the  Sixth  Auditor." 

This  section  is  gathered  from  Act  June  8,  1872,  c.  335,  17  Stat.  299 
(U:  S.  Comp.  St.  1901,  p.  2751),  and  Act  March  3,  1873,  c.  272,  17 
Stat.  604  (U.  S.  Comp.  St.  1901,  p.  2751).  As  stated  above,  it  desig- 
nated those  against  whom  the  penalty  of  the  statute  may  be  leveled 
for  embezzlement  of  any  portion  of  the  money  order  funds.  These 
persons  are  every  "postmaster,  assistant,  clerk,  or  other  person  em- 
ployed in  or  connected  with  the  business  or  operations  of  any  money 
order  office."  It  enacts  what  may  be  prima  facie  presumption  of 
guilt ;  that  is,  "any  failure  to  pay  over  or  produce  any  money  order 
funds  intrusted  .to  such  person."  The  section  immediately  preceding 
section  4045  of  the  Revised  Statutes,  taken  also  from  Act  June  8, 
1872,  17  Stat.  299,  gives  a  precise  definition  of  what  are  money  order 
funds.    It  provides  that: 

"AH  money  received  for  the  sale  of  money  orders,  including  all  fees  thereon, 
an  money  transferred  from  the  postal  revenues  to  the  money  order  funds,  all 
money  transferred  or  paid  from  the  money  order  funds  to  the  service  of  the 
Post  Office  Department,  and  all  money  order  funds  transferred  from  one  post- 
master to  another  shall  be  deemed  and  taken  to  be  money  order  funds,  and 
money  in  the  Treasury  of  the  United  States.  And  it  shall  be  the  duty  of  the 
Assistant  Treasurer  of  the  United  States  to  open,  at  the  request  of  the  Post- 
master General,  an  account  of  'money  order  funds*  deposited  by  postmasters 
to  the  credit  of  the  Postmaster  General,  and  of  drafts  against  the  amount  so 
deposited,  drawn  by  him  and  countersigned  by  the  Sixth  Auditor." 

It  is  obvious  that  these  provisions,  taken  from  cognate  acts  of  Con- 
gress and  from  contiguous  sections  of  the  Revised  Statutes,  must  be 
construed  together.  Here,  then,  is  a  definite  statement  of  what  are 
money  order  funds — a  definite  statement  of  those  officers  who  may  be 
indicted  for  embezzlement  thereof.  The  rural  mail  carrier  legislation 
is  by  no  means  so  definite.    This,  it  seems,  may  all  be  found  in  sec- 
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tion  3874  of  the  United  States  Compiled  Statutes  of  1901  (U.  S.  Comp. 
St  Supp.  1907,  p.  750).  This  comprehends  all  legislation  relative  to 
the  rural  free  delivery  service  from  Act  April  21,  1902,  c.  663,  to  Act 
March  2,  1907,  c.  2513.  In  none  of  this  legislation  is  there  any  such 
definition  of  the  crime  of  embezzlement,  or  any  enlargement  of  the 
money  order  fund,  which  would  create  a  penal  offense,  denouncing 
the  action  of  this  defendant  as  described  in  the  indictment.  The  Post- 
master General  is  empowered  to  make,  and  has  made,  many  regula- 
tions for  the  government  and  control  of  these  officials;  but  it  is  not 
contended  that  such  regulations  could  have  the  effect  to  enact  a  crim- 
inal statute,  or  define  the  crime  for  which  a  penalty  may  be  imposed. 

Among  these  regulations  there  is  one  which  authorizes  the  rural 
letter  carrier  to  take  and  receipt  for  money  from  what  was  termed 
in  the  argument  the  "patrons"  of  his  route,  to  purchase  money  orders 
and  forward  the  same  to  the  persons  or  corporations  for  which  they 
are  designed.  It  was  charged  that  in  the  exercise  of  this  power  the 
defendant  became  guilty  of  conversion  and  embezzlement  of  funds  in- 
trusted to  him  by  the  persons  named  in  the  indictment;  but  can  it  be 
said  that  the  Congress,  in  the  enactment  of  sections  4046  and  4045 
of  the  Revised  Statutes,  had  any  reference  to  the  rural  carriers,  who 
were  authorized  by  a  law  enacted  30  years  later,  or  that  the  sums  hand- 
ed to  the  rural  carriers  by  their  patrons  can  in  any  manner  be  regarded 
as  within  the  scope  of  the  "money  order  funds"  as  defined  in  sec- 
tion 4045? 

In  order  to  connect  the  rural  letter  carrier,  who  converts  the  fund 
intrusted  to  him,  with  the  penalties  defined  in  section  4046,  the  govern- 
ment relies  exclusively  upon  the  language,  "or  other  person  employed 
in  or  connected  with  the  business  or  operations  of  any  money  order 
office."  This  is  at  least  debatable.  It  is  a  wise  general  rule,  where  the 
constitutional  rights  of  a  party  are  involved,  that  a  penal  statute,  which 
may  deprive  him  of  such  inherent  rights,  should  be  strictly  construed. 
U.  S.  V.  Hartwell,  6  Wall.  395,  18  L.  Ed.  830.  It  is  obvious  that  Con- 
gress did  not  in  1872  or  1873  have  in  mind  the  rural  letter  carrier, 
who  came  within  the  classified  service  in  1902  and  the  subsequent 
years.  I  pretermit  further  discussion  of  this  point.  The  question  must 
be  determined  upon  the  inquiry  whether  the  sums  handed  the  rural 
letter  carrier  by  the  person  who  lived  along  his  route  for  the  purchase 
of  money  orders  can  be  regarded  in  any  sense  as  a  part  of  the  "money 
order  funds"  which  Congress  has  sought  to  protect  by  sections  4045 
and  4046  of  the  Revised  Statutes,  which  must  be  construed  together. 
Are  they  money  received  for  the  "sale  of  money  orders"?.  We  think 
not,  for  at  the  time  of  the  transaction  there  has  been  no  such  sale.  The 
intention  of  Congress  here  obviously  related  to  the  method  of  handling 
money  order  funds  at  the  time  its  early  legislation  on  the  subject  gave 
this  definition.  At  that  time  the  term  "sale  of  money  orders"  related 
to  the  executed  transactions,  when  the  money  order  clerk  at  the  post 
office,  at  his  appropriate  place  in  the  post  office  building,  had  sold  the 
money  order  to  an  applicant  and  received  the  price,  which  then  became 
part  of  the  "money  order  funds."  Had  Congress  intended  to  enlarge 
its  exact  and  copious  definition  of  the  "money  order  funds,"  so  as  to 
include  the  executorv  transaction  between  the  rural  carrier  and  his 
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patron,  it  would  have  enlarged  the  definition  in  language  apt  and  spe- 
cific for  such  purpose. 

Nor  is  this  "money  transferred  from  the  postal  revenues  to  the 
money  order  funds,"  nor  is  it  "money  transferred  or  paid  from  the 
money  order  funds  to  the  service  of  the  Post  Office  Department,"  nor 
is  it  "money  or  funds  transferred  from  one  postmaster  to  another." 
It  is  nothing  more  or  less  than  money  which  the  regulation  of  the 
Postmaster  General  authorizes  his  qualified  employ^  to  accept  from  the 
citizen,  with  the  duty  of  purchasing  a  money  order  therewith.  It  be- 
comes no  part  of  the  "money  order  funds"  until  that  purchase  has  been 
made,  and  then  it  is  within  the  category  of  the  first  class  of  the  defini- 
tion, viz.,  "money  received  for  the  sale  of  money  orders." 

Besides,  there  is  much  in  the  language  of  section  4046  to  show  that 
Congress  did  not  have  in  mind  any  such  person  as  the  defendant  or 
any  such  fund  as  that  which  he  received  from  his  patron.  The  penalty 
is  for  not  less  than  six  months  nor  more  than  ten  years,  and  a  fine 
equal  to  the  amount  embezzled ;  and  stronger  than  all,  in  the  same  sen- 
tence enumerating  the  "postmaster,  the  assistant,  the  clerk,  or  other 
person  employed  in  or  connected  with  the  business  or  operations  of 
any  money  order  office,"  and  defining  as  against  them  the  crime  of 
embezzlement  of  money  order  funds,  this  clause  is  also  found : 

"And  upon  the  trial  of  any  indictment  against  any  person  for  sucli  embezzle- 
ment, it  sliall  be  prima  facie  evidence  of  a  balance  against  him  to  produce  a 
transcript  from  the  money  order  account  books  of  the  Sixth  Auditor." 

Can  it  be  possible  that  in  the  enactment  of  section  4046  Congress 
could  contemplate  that  a  balance  appearing  on  a  transcript  from  the 
money  order  account  books  of  the  Sixth  Auditor  could  be  placed  in 
evidence  against  this  rural  mail  carrier  for  such  transactions  as  those 
mentioned  in  these  indictments? 

I  conclude,  therefore,  that  section  4045  defined,  and  section  4046 
made  penal,  the  embezzlement  of  "money  order  funds,"  and  that  nei- 
ther affords  a  definition,  or  defines  a  crime,  against  the  rural  mail 
carrier,  who,  through  the  permission  or  direction  of  the  Postmaster 
General,  accepts  money  from  his  patron  with  a  view  to  buy  for  him 
or  her  a  postal  money  order. 


PHILADELPHIA  TRANSP.  &  LIGHTERAGE)  CO.  T.  MECHLING  BROS. 

MPG.  CO. 

(District  Court,  B^  D.  Pennsylvania.    March  28,  1906.) 

No.  75. 

WBABVES— INJUBT  TO  VXSSXIr-OBSTBUCTIONS  OR  BOTTOM. 

The  owner  of  tf  lighter,  which  sank  by  the  stem  and  dumped  her  de<A 
load  while  lying  at  respondent's  wharf,  held,  on  the  evidence,  to  have 
failed  to  establish  the  allegations  of  its  libel  that  the  accident  was  the 
result  of  injury  received  from  obstructions  on  the  bottom  at  the  berth* 
there  being  no  evidence  of  a  hole  or  leak  in  the  bottom  of  rafficient  sise 
to  account  for  her  sinking. 

In  Admiralty.     On  final  hearing. 
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Horace  L.  Cheyney,  for  libelant. 

Preston. K.  Erdman  and  Alfred  Driver,  for  respondent 

HOLLAND,  District  Judge.  This  action  was  brought  to  recover 
damages  for  the  injury  sustained  by  a  barge  belonging  to  the  respond- 
ent, alleged  to  have  been  sunk  along  side  of  the  respondent's  wharf  on 
Cooper's  creek,  Camden,  as  a  result  of  striking  some  rocks  in  the  bed 
of  the  creek  within  the  limits  of  the  berth.  The  respondent,  on  March 
27,  1903,  contracted  with  libelant  to  carry  200  tons  of  kieserite  from 
the  steamship  Arcadia,  lying  at  Philadelphia,  upon  a  deck  lighter,  to 
the  wharf  of  respondent  on  Cooper's  creek.  The  lighter  employed  is 
about  108  feet  in  length  and  23  feet  6  inches  wide.  The  cargo  was 
loaded  upon  the  deck  of  the  lighter  the  entire  width,  in  three  heaps, 
about  7  to  8  feet  high,  and  occupied  the  entire  width  of  the  vessel. 
The  hold,  which  was  about  7  feet  in  depth,  was  empty.  With  her  cargo 
so  stowed,  the  lighter  was  towed  to  a  point  within  about  400  feet  below 
respondent's  wharf  in  Cooper's  Creek,  Camden,  where  she  lay,  head  up- 
stream, arriving  there  on  Saturday  afternoon.  Cooper's  creek  is  abo..: 
60  feet  wide  at  the  place  of  the  accident.  It  has  a  depth  of  10  to  12 
feet  in  the  middle,  with  sloping  sides  at  the  bottom.  At  this  point  it 
makes  a  curve,  and  the  respondent's  wharf,  with  a  frontage  of  about 
200  feet,  and  R.  D.  Wood  &.Co.'s  wharf,  which  lies  immediately  below 
that  of  respondent's,  adjoining  it  at  the  lower  end,  are  on  the  outer  side 
of  the  curve.  A  fence  divides  the  two  properties,  and  a  willow  tree 
stands  close  to  the  fence  on  ihe  respondent's  side,  about  8  or  10  feet 
from  the  creek.  The  lighter  had  a  mast  amidship,  used  in  hoisting 
from  the  hold. 

The  next  day  (Sunday)  the  master  met  one  Sims,  who  said  to  him: 
"I  \yould  not  go  down  along  the  wharf.  The  tide  falls  low  down 
here."  To  which  the  master  replied:  "I  was  there  at  5  o'clock  this 
morning,  and  sounded,  and  know  all  about  it."  He  subsequently,  on 
Sunday  morning  in  the  presence  of  respondent's  superintendent,  sound- 
ed the  bottom  opposite  the  respondent's  wharf,  to  find,  as  he  said,  "if 
it  was  a  safe  place  to  lie  there."  The  lighter  then  lay  with  her  stem 
made  fast  to  R.  D.  Wood  &  Co.'s  wharf,  sufficiently  close  for  a  per- 
son to  step  from  the  stem  of  the  lighter  to  the  wharf.  A  line  was  run 
out  from  the  bow  and  made  fast  to  a  tree  on  the  extreme  upper  end  of 
the  wharf  of  respondent,  with  her  bow  more  than  10  feet  out  in  the 
creek.  About  one-half  of  the  lighter  was  off  the  wharf  of  the  respond- 
ent, and  the  other  half  was  opposite  the  Wood  Company's  wharf. 
About  10  o'clock  on  Sunday  evening  the  pumps  were  tried  and  no  wa- 
ter found.  About  1  o'clock  Monday  morning  the  master  was  aroused 
and  found  water  coming  down  the  hatchway  into  the  cabin.  He  dis- 
covered the  boat  was  sinking,  and,  after  an  attempt  to  start  the  pumps, 
he,  with  the  others  on  board,  jumped  ashore,  and  almost  immediately 
the  lighter  careened  inshore,  and  her  deck  load  was  dumped  into  the 
water.  She  then  righted,  her  stern,  however,  remaining  down;  but 
the  bow  was  out  of  water.  The  lighter  was  subsequently  shifted,  and 
lay  on  the  bottom  of  the  creek  until  Wednesday,  when  she  was  raised 
and  taken  to  the  dry  dock  for  repairs.    There  were  some  marks  found 
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on  her  bottom,  but  no  hole,  and  the  chime  seams  somewhat  open. 
There  were  limbs  of  the  willow  tree  on  her  mast,  which  showed  that 
she  was,  as  claimed  by  the  respondent,  lying  about  equal  portions  of 
her  length  in  front  of  the  respondent  and  the  Wood  Company's  wharf. 

There  was  no  water  in  her  hold  at  10  o'clock,  and  it  was  high  tide 
about  1  o'clock,  when  she  careened.  At  this  time  water  was  pouring  in 
her  hatches  at  the  stern,  and  her  stem  was  down.  If  she  had  rest- 
ed on  any  submerged  obstruction  in  the  creek  prior  to  that,  and  had 
been  twisted,  as  claimed,  so  that  the  chime  seams  had  opened  and  per- 
mitted water  to  leak  in,  there  certainly  would  have  been  some  evidence 
of  it  at  10  o'clock,  when  the  master  tried  the  pumps  but  found  noth- 
ing to  indicate  a  leak.  The  burden  of  affirmatively  proving  the  negli- 
gence on  the  part  of  the  respondent  is  upon  the  libelant,  and  iii  this  we 
think  they  have  failed.  There  is  nothing  to  show  that  the  sinking  of 
this  lighter  was  the  result  of  injury  received  from  an  obstruction  at  the 
berth;  but  the  fact  that  it  careened  inshore,  then  righted  itself  after 
dumping  the  load,  and  the  fact  that  there  was  no  evidence  of  a  hole 
or  leak  of  sufficient  size  to  account  for  submerging  the  stem,  as  found 
by  the  captain  when  he  awoke,  all  tend  to  show  there  was  some  other 
cause  for  the  accident  than  that  of  a  leak  caused  by  reason  of  an  ob- 
stmction  in  the  bottom  of  the  creek. 

It  is  not  necessary  to  consider  the  question  as  to  whether  the  at- 
tempted explanation  of  the  respondent,  which  was  not  pleaded,  to  wit, 
that  the  stem  of  the  lighter  caught  on  the  wharf  of  Wood  Company, 
and  as  the  tide  arose  gradually  became  submerged,  because  as  we  have 
said,  the  libelant  failed  to  establish  affirmatively  that  the  cause  of  the 
accident  was  as  set  forth  in  the  libel,  and  therefore  the  libel  is  dismiss- 
ed ;  the  costs  to  be  paid  by  libelant.  • 


PHILADELPHIA  TRANSPORTATION  ft  LIGHTERAGE  00.  T.  PENN- 
SYLVANIA R.  00. 

(District  Oourt,  E.  D.  Pennsylyanla.    March  26,  190&) 

No.  79. 

WHABVES— LlABUJTT   or  OWHXB   fob   INJITBT  to   yB8flK£8--Sl7BMSBOSD   PII.E8. 

The  owner  of  a  dock,  who  had  removed  one  of  the  piers  therefrom, 
leaving  submerged  piles  therein,  la  liable  for  the  loss  resulting  from  the 
grounding  of  a  lighter  on  one  of  such  piles  while  properly  in  the  dock  un- 
loading a  steamship,  and  which  was  properly  moved  and  handled. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  voL  48^  Wharves*  §§  86, 
oT.j  • 

In  Admiralty.    On  final  hearing. 

Horace  L.  Cheyney,  for  libelant. 
John  Hampton  Barnes,  for  respondent. 

HOLLAND,  District  Judge.  This  libel  is  filed  by  the  complainant 
to  recover  damage  to  one  of  its  lighters,  resulting  from  a  submerged 
pile  left  by  the  defendant  in  the  dock  between  piers  46  and  48,  on  the 
Delaware  river.    It  appears  that  in  the  month  of  May,  1903,  the  corn- 
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plainant  was  engaged  in  lightering  a  cargo  of  chalk  from  the  steamship 
Minnesota,  which  vessel  lay  head  in  on  the  south  side  of  pier  No.  46, 
and  complainant's  lighter  was  lying  head  in  along  the  south  side  of 
the  steamship,  receiving  a  cargo  of  chalk  therefrom.  After  the  lighter 
had  been  loaded,  it  became  necessary  to  shift  away  from  the  steam- 
ship, and  in  doing  so  the  alleged  accident  occurred.  A  careful  ex- 
amination of  the  evidence  warrants  the  finding  of  the  following  facts : 

(1)  The  defendant,  at  the  time  of  the  accident,  was  the  owner  of 
piers  Nos.  46  and  49,  and  had  removed  from  between  these  two  pier 
47.  In  this  work  of  removal  a  number  of  submerged  piles  were  left 
in  the  dock,  several  of  them  near  the  bulkhead  from  4  to  8  feet  from 
the  surface,  and  one  about  10  feet  from  the  bulkhead  about  18  inches 
from  the  surface  of  the  water  at  ebb  tide. 

(2)  The  complainant's  lighter,  at  the  time  of  the  accident,  was  prop- 
erly loaded  with  about  275  or  280  tons  of  chalk,  and  whatever  list 
there  may  have  existed  was  not  the  cause  of  the  accident. 

(3)  That  the  lighter  was  drawing  about  6  feet  of  water  fore  and  6% 
feet  aft ;  that  at  this  point  the  maximum  high  tide  is  about  6  feet,  and  the 
minimum  high  tide  about  6^4  feet ;  that  on  the  day  of  the  accident  the 
dde  was  high  about  2  o'clock,  and  that  the  accident  happened'  some- 
where between  3 :30  and  4  o'clock ;  that  there  was  about  6  feet  of  wa- 
ver over  the  highest  submerged  pile  at  the  time  of  the  accident. 

(4)  That  the  lighter  was  properly  moved  by  the  man  in  charge,  and 
the  accident  was  not  the  result  of  anything  done  or  omitted  to  be  done 
by  them;  that  in  removing  the  lighter  toward  pier  No.  48  it  ran 
aground  upon  the  submerged  pile,  and  as  the  tide  lowered  it  listed  to 
port,  and,  being  top-loaded  to  the  height  of  about  10  feet,  overturned. 

Convinced  that  this  accident  was  caused  as  the  facts  above  found 
would  indicate,  we  conclude  that  the  defendant  is  responsible  for  what- 
ever damages  resulted,  and  a  decree  is  accordingly  entered  in  favor 
of  the  complainant  and  against  the  respondent  for  damages  and  costs 
of  suit 


Bz  parte  DURAI^D. 

(Dtocrlct  Ckmrt,  D.    Oregon.     March    16,   190a) 

No.   4,908. 
Aliens— Statutes  —  RcrEAL  —  Saving    CL-iuSE— Effect— Exclusion— Pbosti - 

TI7TES. 

Act  Cong.  March  8,  1908,  c.  1012,  (  2,  32  Stat.  1214,  and  Act  Feb.  20, 1907, 
c.  il34,  ft  2, 34  Stat.  898,  provide  for  the  exclusion  of  alien  prostitutes.  Sec- 
tion 21  of  the  1903  act  (32  Stat  1218)  provides  for  the  deportation  of  aliens 
found  in  the  United  States  "in  violation  of  this  act"  within  three  years  of 
their  landing.  Section  21  of  the  1907  act  (34  Stat  906)  provides  for  the 
deportation  of  aliens  subject  to  deportation  under  that  act  or  "any'' 
other  federal  law  within  the  same  period.  Section  28  of  the  1907  act 
(34  Stat.  907)  provides  that  such  act  shall  not  affect  any  prosecution,  suit, 
action,  or  proceeding  brought,  or  any  "act,  thing  or  matter,  civil  or  crim- 
inal, done  or  existing  at  the  time  of  the  taking  effect  of"  the  act,  and  that 
as  to  all  such  "acts,  things  or  matters,"  etc.,  the  laws  or  parts  of  laws 
repealed  or  amended  are  continued  in  force.    Held,  that  section  28  con- 
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tlnueB  in  force  the  1903  act  as  to  the  exclusion  of  alien  prostitutes,  and 
saves  the  goyernment's  right  to  deport  one  who  landed  in  1906,  though 
no  proceeding  was  brought  for  that  purpose  until  1908. 

James  Gleason,  for  petitioner. 
Wm.  C.  Bristol,  U.  S.  Atty. 

WOLVERTON,  District  Judge.  The  applicant  is  being  held  on  a 
warrant  issued  by  Hon.  Herbert  Knox  Smith,  Acting  Secretary  of 
Commerce  and  Labor  of  the  United  States  of  America,  bearing  date 
February  6,  1908,  which  recites  the  following: 

'*That  whereas,  it  appears  to  me  from  proof  submitted  to  J.  H.  Barbour^ 
iQcal  inspector  at  Portland,  Oregon,  that  Louise  Reaux,^  alias  Flora  Durand, 
who  landed  at  the  port  of  New  York,  ex.  S.  S.  Lucania,  on  the  14th  day  of 
January,  1906,  In  violation  of  acts  of  CJongress  approved  February  20,  1907, 
and  March  3,  1903,  and  that  said  alien  is  a  prostitute  and  was  such  at  the 
time  of  her  entry  into  the  United  States,  and  that  she  entered  the  United 
States  for  the  purpose  of  prostitution,  and  that  she  was  found  an  inmate  of  a 
house  of  prostitution  within  three  years  after  her  entry;  and  whereas,  the 
period  of  three  years  after  landing  has  not  elapsed — I,  Herbert  Knox  Smith, 
Acting  Secretary  of  Commerce  and  Labor,  by  virtue  of  the  power  and  au- 
thority vested  in  me  by  the  laws  of  the  United  States,  do  hereby  command  you 
to  return  the  said  alien  to  the  country  whence  she  came.  ♦  ♦  ♦  For  doing 
so  this  shall  he  your  sufficient  warrant" 

It  is  urged  that  the  petitioner  is  being  unlawfully  held  by  reason 
of.  the  fact  that  she  landed  in  the  United  States  while  Act  Cong.  March 
3^  1903,  c.  1012,  32  Stat.  1213,  was  in  force,  and  prior  to  the  adoption 
of  Act  Feb.  20,  1907,  c.  1134,  34  Stat.  898;  it  being  argued  that 
the  latter  act  repeals  the  former,  without  any  saving  clause  adequate 
tp  its  continuance  in  force  in  so  far  as  it  relates  to  the  act  of  the 
petitioner  in  coming  within  the  territory  of  the  United  States,  being 
a  prostitute.    The  act  of  J.903  (by  section  2)  provides : 

"That  the  following  classes  of  aliens  shall  be  excluded  from  admission 
into  the  United  States :  •  •  ♦  Prostitutes,  and  persons  who  procure  or  at- 
tempt to  bring  In  prostitutes  or  women  for  the  purpose  of  prostitution." 

By  the  twenty-first  section  of  the  act  it  is  further  provided : 

•*That  in  case  the  Secretary  of  the  Treasury  shall  be  satisfied  that  an  alien 
has  been  found  In  the  United  States  in  violation  of  this  act  he  shall  cause 
such  alien,  within  the  i)eriod  of  three  years  after  landing  or  entry  therein, 
to  be  taken  Into  custody  and  returned  to  the  country  whence  he  came,  as  pro- 
vided In  section  20  of  this  act,"  etc. 

The  act  of  1907  provides  (section  2) : 

''That  the  following  classes  of  aliens  shall  be  excluded  from  admission  in- 
to the  United  States:  ♦  ♦  ♦  Prostitutes,  or  women  or  girls  coming  into 
the  United  States  for  the  purpose  of  prostitution  or  for  any  other  immoral 
purpose." 

Section  21  of  this  act  provides  as  follows: 

"That  in  case  the  Secretary  of  Commerce  and  Labor  shall  be  satisfied  that 
an  alien  has  been  found  in  the  United  States  in  violation  of  this  act,  or  that 
an  alien  is  subject  to  deportation  under  the  provisions  of  this  act  or  of  any 
law  of  the  United  States,  he  shall  cause  such  alien  within  the  period  of 
three  years  after  landing  or  entry  therein  to  be  taken  into  custody  and  re- 
turned to  the  country  whence  he  came,  as  provided  by  section  twenty  of  this 
act,"  etc 
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Section  28  provides : 

"That  nothing  contained  in  this  act  shall  be  construed  to  affect  any  prose- 
cution, suit,  action,  or  proceedings  brought,  or  any  act,  thing,  or  matter,  civil 
or  criminal,  done  or  existing  at  the  time  of  the  taking  effect  of  this  act; 
but  as  to  all  such  prosecutions,  suits,  actions,  proceedings,  acts,  things,  or 
matters  the  laws  or  parts  of  laws  repealed  or  amended  by  this  act  are  here- 
by continued  in  force  and  effect" 

And  section  43  repeals  the  act  of  1903,  except  section  34  thereof. 

The  sole  question  for  consideration  is  whether  the  saving  clause, 
or  section  28  of  the  act  of  1907,  by  intendment  continues  in  force  the 
act  of  1903  as  it  relates  to  the  exclusion  of  prostitutes  from  admis- 
sion into  the  United  States.  It  is  conceded  that,  if  any  suit  or  pro- 
ceeding had  been  pending  relative  to  the  deportation  of  the  applicant 
at  the  time  the  act  of  1907  took  effect,  such  suit  or  proceeding  would 
have  been  saved  by  section  28;  but  it  is  denied  that  such  section  is 
effective  as  to  the  act  of  the  individual  where  no  suit  .or  proceeding 
has  been  begun.  The  language  of  the  section  is  very  specific,  and 
relates  to  "any  act,  thing,  or  matter,  civil  or  criminal,  done  or  exist- 
ing at  the  time  of  the  taking  effect  of  this  act."  As  to  all  of  such 
"the  laws  or  parts  of  laws  repealed  or  amended  by  this  act  are 
*  *  *  continued  in  force  and  effect."  The  act  of  1903  plainly  pro- 
vided that  prostitutes  should  be  excluded.  The  act  of  1907  also  pro- 
vides for  the  same  thing;  and  they  may  be  deported  within  three 
years  from  the  time  of  their  entry  into  the  United  States.  The  act, 
offense,  or  transgression  of  law  is  the  same  in  both  statutes,  and  to 
my  mind  section  28  of  the  later  act  clearly  continued  the  former  in 
force  as  to  that  act,  offense,  or  transgression  of  law  of  the  petitioner 
whereby  she  is  subject  to  deportation.  The  saving  clause  is  unusual, 
by  reason  of  including  acts  and  things  not  in  suit  or  action;  but  the 
very  fact  that  such  acts  and  things  are  specifically  named  shows  the 
intendment  of  Congress  to  save  the  old  act  as  to  them,  as  well  as  to 
matters  in  suit  or  proceedings  brought. 

Another  thought  confirms  this  view.  The  time  after  entry  into  the 
United  States  within  which  deportation  may  be  had  is  made  the  same 
— three  years — in  the  new  act  as  in  the  old;  and  section  21  of  the 
later  act  is  made  to  apply  to  an  alien  "subject  to  deportation  under 
the  provisions  of  this  act  or  of  any  law  of  the  United  States,"  while 
the  old  law  applies  to  an  alien  "found  in  the  United  States  in  viola- 
tien  of  this  act,"  thus  showing  a  purpose  to  embrace  any  law  of 
the  United  States,  and  an  intendment  to  include  the  act  of  1903 
so  far  as  in  force.  So  that,  construing  this  section  with  section  28, 
it  is  made  reasonably  clear  that  the  act  of  1907  was  intended  to  em- 
brace "acts"  and  "things"  falling  within  the  purview  of  the  law  of 
1903,  for  which  deportation  would  have  been  proper  if  arising  within 
three  years. 

The  petition  will  therefore  be  denied. 
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COURTNEY  V.  PRADT  et  ftL 

(Circuit  Conrt  of  Appeals,  Sixth  drcoU.    January  25,  190&) 

No.  a,772. 

1.  Appeal  and  Ebrob—Mode  or  Review— Natubb  op  Surr. 

The  difference  between  causes  of  action  at  law  and  in  equity  la  matter 
of  substance  and  not  of  form,  and  the  fact  that  a  suit  based  upon  a  legal 
right  of  action  is  brought  in  equity  in  a  state  court,  for  the  purpose  of 
obtaining  an  attachment  undei^  a  state  statute,  does  not  make  it  an  equi- 
table cause  after  its  removal  Into  a  federal  court,  and  the  Judgment  there- 
in is  reviewable  on  error  and  not  by  appeal. 

[Ed.  Note. — ^For  oases  in  point,  see  Gent  Dig.  vol.  2,  Appeal  and  Brror, 
10-14,  17.] 

2.  Attachment— FoBEiQN  Attaoipient-^Jubisdiction. 

Civ.  Code  Prac.  Ky.  §  194,  which  gives  a  plaintiff  the  right  to  an  at- 
tachment at  or  after  the  commencement  of  an  action  for  the  re<iovery  of 
money  against  a  nonresident  defendant,  does  not  create  a  new  right  of 
action,  and  one  who  would  not  otherwise  be  subject  to  suit  in  the  courts 
of  the  state,  if  personally  present  or  personally  served  with  process  in  the 
state.  Is  not  made  so  subject  by  such  statute. 

[Ed.  Note — Federal  courts  following  state  practice  as  to  attachment, 
.  see  notes  to  O'Conncll  v.  Reed,  5  C.  C.  A.  606;  Nederland  Life  Ins.  CJo. 
V.  Hall,  27  a  O.  A.  393.] 

8.  Executors  and  Administratobs—Suit  against  Fobeiqn  Executor— Juris- 
diction. 

It  is  the  general  rule  that,  in  the  absence  of  any  statute  so  providing, 
an  executor  or  administrator  cannot  be  sued  in  his  representative  char- 
acter on  an  indebtedness  of  his  testator  or  Intestate,  either  at  law  or  In 
equity.  In  the  courts  of  any  state  or  country  other  than  that  in  which  he 
received  his  appointment,  and  such  is  the  rule  In  Kentucky,  subject  to 
the  exception  that  a  foreign  executor  or  administrator  may  be  there  sued 
where  he  has  removed  to  and  settled  in  the  state. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  22,  Executors  and  Ad- 
ministrators, $  2344.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

A.  P.  Humphrey  and  W.  B.  Dixon,  for  plaintiff  in  error. 
H.  C.  Gillis  and  Neal  Brown,  for  defendants  in  error. 

Before  LURTON  and  RICHARDS,  Circuit  Judges,  and  KNAP- 
PEN,  District  Judge. 

KNAPPEN,  District  Judge.  The  plaintiff  in  error,  a  citizen  of 
Kentucky,  brought  suit  in  the.  circuit  court  for  Powell  county,  Ky., 
by  attachment,  under  section  194  of  the  Kentucky  Code  of  Practice, 
which  gfives  the  plaintiff  the  right,  at  or  after  the  commencement  of 
an  action,  to  an  attachment  against  the  property  of  the  defendant, 
including  garnishees,  as  security  for  the  satisfaction  of  judgment  in 
an  action  for  the  recovery  of  money  against  a  nonresident  defendant. 
The  defendants  are  all  nonresidents  of  Kentucky.  The  defendant 
Louis  A.  Pradt  is  executor,  and  the  other  defendants  legatees  and 
beneficiaries,  under  the  will  of  Merritt  B.  Atwater,  who  died  a  citizen 
of  and  domiciled  within  the  state  of  Wisconsin,  by  whose  courts  the 
160  F.— S6 
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will  has  been  admitted  to  probate  and  letters  testamentary  issued  to 
the  executor  named ;  the  estate  not  being  closed. 

The  cause  of  action  is  upon  an  alleged  indebtedness  from  the  testa- 
tor and  William  C.  Atwater,  as  copartners,  to  the  plaintiff.  The  will 
has  not  been  proven  in  Kentucky,  nor  has  any  administration,  ancil- 
lary or  otherwise,  been  had  therein.  No  service,  actual  or  construct- 
ive, was  had  upon  and  no  jurisdiction  obtained  over  any  of  the  de- 
fendants, unless  such  jurisdiction  was  obtained  over  the  defendant 
Louis  A.  Pradt,  executor.  As  to  him,  constructive  service  was  at- 
tempted to  be  had  by  garnishing  the  Atwater  &  Allen  Land  &  Lumber 
Company,  a  Wisconsin  corporation,  on  account  of  an  alleged  indebted- 
ness from  said  company  to  said  executor,  by  way  of  a  dividend  de- 
clared since  the  testator's  death  upon  stock  in  said  company  held  by 
him,  and  since  his  death  by  his  executor,  as  such.  By  reason  of  di- 
verse citizenship  of  the  parties  the  suit  was  removed  to  the  United 
States  Circuit  Court  The  defendant  Pradt,  executor,  moved  to  dis- 
miss the  suit  for  lack  of  jurisdiction  in  the  Kentucky  courts  to  main- 
tain suit  against  him  upon  the  cause  of  action  mentioned,  also  for  lack 
of  jurisdiction  over  the  garnishee  defendant,  and  for  various  irreg- 
ularities in  the  attachment  proceedings.    The  suit  was  dismissed. 

To  review  this  judgment  the  plaintiff,  because  of  uncertainty  wheth- 
er the  action  is  to  be  treated  as  one  at  law  or  in  equity,  has  taken  both 
an  appeal  and  a  writ  of  error.  The  uncertainty  arises  from  the  fact 
that  under  the  Kentucky  procedure  the  plaintiff  is  required  to 
file  a  petition  in  equity  where  attachment  is  sought  against  nonresi- 
dent defendants,  and  this  suit  was  thus,  in  the  state  court,  in  equity. 
The  difference  between  causes  of  action  at  law  and  in  equity  is  mat- 
ter of  substance,  and  not  of  form.  The  suit  being  upon  a  legal  right 
of  action,  the  fact  that  by  the  state  procedure  the  remedy  by  attach- 
ment is  given  in  equity  does  not  make  the  cause  an  equitable  one  in 
the  federal  courts.  Highland  Bov  Gold  Min.  Co.  v.  Strickley,  116 
Fed.  862,  54  C.  C.  A.  186 ;  Files  v.  Brown,  124  Fed.  133,  59  C.  C.  A. 
403;  Board  of  Councilmen  v.  Deposit  Bank,  124  Fed.  18,  59  C.  C. 
A.  638.  The  appeal  will  be  dismissed,  and  the  writ  of  error  retain- 
ed.   Hurst  V.  Hollingsworth,  94  U.  S.  Ill,  24  L.  Ed.  31. 

The  question  which  first  claims  attention  is  whether  the  plaintiff 
has  a  right  of  action  in  the  courts  of  Kentucky  upon  the  claim  in  suit 
against  the  defendant,  as  a  foreign  executor,  the  defendant  personally 
being  likewise  a  nonresident  of  the  state.  For  unless  the  defendant, 
as  such  foreign  executor,  could  have  been  sued  in  Kentucky  for  the 
cause  of  action  in  question,  had  he  been  within  the  jurisdiction  of  the 
court  and  personally  subject  to  process,  this  suit  cannot  be  maintain- 
ed. Attachment  suits,  generally  speaking,  do  not  attempt  to  create 
legal  rights.  They  merely  provide  remedies  for  the  enforcement  of 
existing  rights  of  action.  As  expressed  in  C,  R.  L  &  P.  Ry.  Co.  v. 
Sturm,  174  U.  S.,  at  page  715,  19  Sup.  Ct.,  at  page  799  (43  L.  Ed. 
1144): 

"The  essential  service  of  foreign  attachment  Laws  is  to  reach  and  arrest  the 
I)ayment  of  what  is  due  and  might  be  paid  to  a  nonresident  to  the  defeat  of 
his  creditors.** 
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There  is  nothing  in  the  language  of  the  statute  here  involved 
which  indicates  an  intention  to  create  a  new  legal  right  as  against  a 
foreign  executor.  The  only  provision  which  is  pertinent  here  is  the 
following : 

"The  plaintiff  may,  at  or  after  the  commencement  of  an  action,  have  an  at- 
tachment against  the  property  of  the  defendant,  including  garnishees,  as  is 
provided  in  section  227,  as  a  security  for  the  satisfaction  of  such  judgment 
as  may  be  recovered — 1.  In  an  action  for  the  recovery  of  money  against  (1) 
a  defendant,  who  is  a  foreign  corporation  or  a  nonresident  of  the  state." 

This  provision  is  found  under  the  title  "Provisional  Remedies." 
The  remedy  is  given  as  well  after  as  at  the  time  of  the  commence- 
ment of  action.  The  cases  of  C,  R.  I.  &  P.  Ry.  Co.  v.  Sturm,  supra, 
Harris  v.  Balk,  198  U.  S.  215,  25  Sup.  Ct.  626,  49  L.  Ed.  1023,  and 
Pittsburg,  etc.,  Ry.  Co.  v.  Bartels,  108  Ky.  216  56  S.  W.  162,  fur- 
nish no  authority  for  the  proposition  that  one  wno  would  not  be  sub- 
ject to  suit  in  the  courts  of  a  state  if  personally  present,  or  personal- 
ly served  with  process  therein,  is  made  so  subject  by  a  provision  for 
attachment  of  the  kind  here  in  question.  Each  of  the  cases  referred 
to  involved  the  effectiveness  of  a  judgment  against  a  garnishee  de- 
fendant under  foreign  attachment  proceedings.  The  garnishee  de- 
fendant was  held  garnishable  in  the  foreign  jurisdiction  because  he 
was  otherwise  suable  there  by  his  creditor.  The  right  of  the  plaintiff 
in  the  attachment  suit  to  Sue  his  foreign  debtor  in  the  courts  of  the 
plaintiff's  residence  was  expressly  recognized;  and  there  is  nothing 
in  either  of  the  cases  cited  which  lends  color  to  the  proposition  that 
a  defendant,  not  otherwise  suable,  could  be  subjected  to  suit  by  attach- 
ment merely  because  such  process  was  authorized  "at  or  after  the 
commencement  of  an  action."  Nor  is  there  anything  to  such  effect 
in  the  cases  of  Peterson  v.  Poignard,  6  B.  Mon.  (Ky.)  670,  or  in  Heff- 
erman  v.  Forward,  Id.  667.  In  each  of  these  cases  the  right  to  suit 
existed  independently  of  the  provision  for  attachment.  The  fact 
that  in  several  states,  where  an  administrator  or  executor  is  by  stat- 
ute subject  to  suit,  process  of  attachment  is  provided  for  is  not  ma- 
terial to  the  question  presented  here. 

Coming  back,  then,  to  the  original  question  of  the  right  of  the 
plaintiff  to  sue  the  defendant  as  a  foreign  executor  in  the  courts  of 
Kentucky,  we  find  the  general  rule  well  established  by  the  decisions 
of  the  courts,  both  state  and  federal,  that  an  executor  or  administra- 
tor cannot  be  sued  in  his  representative  character  unless  he  is  made 
liable  by  statute,  either  at  law  or  in  equity,  in  the  courts  of  any  state 
or  country  other  than  that  in  which  he  has  received  his  appointment. 
Among  the  numerous  authorities  declaring  this  doctrine  are  Story 
on  Conflict  of  Laws,  §  613 ;  1  Williams  on  Executors  (7th  Am.  Ed.), 
page  428  and  following;  Dixon's  Executors  v.  Ramsay's  Executors, 
3  Cranch,  319,  2  L.  Ed.  463 ;  Vaughan  v.  Northup,  16  Pet.  1,  10  L.  Ed. 
639;  Noonan  v.  Braley,  9  Wall.  394,  17  L.  Ed.  278;  Johnson  v.  Pow- 
ers, 139  U.  S.  156,  11  Sup.  Ct.  525,  35  L.  Ed.  112;  Hopper  v.  Hopper, 
125  N.  Y.  400,  26  N.  E.  457,  12  L.  R.  A.  237 ;  Melius  v.  Thompson,  1 
Cliff.  125,  Fed.  Cas.  No.  9,405;  Security  Ins.  Co.  v.  Taylor,  2  Biss. 
446,  Fed.  Cas.  No.  12,607. 
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In  Story  on  Conflict  of  Laws,  supra,  it  is  said: 

"It  has  hence  become  a  general  doctrine  of  the  common  law,  recognized 
both  In  England  and  America,  that  no  suit  can  be  brought  or  maintained  b^ 
any  executor  or  administrator,  or  against  any  executor  or  administrator,  In 
his  official  capacity,  in  the  courts  of  any  other  country  except  that  from 
which  he  derives  his  authority  to  act  in  virtue  of  the  probate  and  letters 
testamentary  or  the  letters  of  administration  there  granted  to  him.  ♦  ♦  • 
If  a  creditor  wishes  a  suit  to  be  brought  In  any  foreign  country.  In  order  to 
reach  the  elTects  of  a  deceased  testator  or  Intestate  situated  therein.  It  will 
be  necessary  that  letters  of  administration  should  be  there  taken  out  in  due 
form,  according  to  the  local  law,  before  the  suit  can  be  maintained;  for  the 
executor  or  administrator  appointed  in  another  country  is  not  suable  there,  and 
has  no  positive  right  to  or  authority  over  those  assets,  neither  is  he  responsible 
therefor." 

In  Dixon's  Executors  v.  Ramsay's  Executors,  supra,  Chief  Justice 
Marshall  held  that  an  executor  could  not  maintain  a  suit  in  the  Dis- 
trict of  Columbia  upon  letters  testamentary,  granted  in  a  foreign 
country,  saying : 

'  "It  is  not  and  cannot  be  denied  that  he  sues  by  virtue  of  hla  letters  testa- 
mentary; and  consequently,  in  this  particular,  he  comes  withjln  the  principle 
which  was  decided  by  the  court  in  the  case  of  an  administrator." 

In  Vaughan  v.  Northup,  supra,  Justice  Story  held,  citing  Dixon's 
Executors  v.  Ramsay's  Executors,  supra,  that  an  administrator  ap- 
pointed by  the  courts  of  one  state  is  not  liable  to  be  sued,  in  the  Dis- 
trict of  Columbia,  in  his  official  character,  for  assets  lawfully  received 
by  him  in  that  district,  by  virtue  of  his  original  letters. 

In  Noonan  v.  Braley,  supra  (at  page  400  of  9  Wall.  [17  L.  Ed. 
278]),  Justice  Field,  in  deciding  that  an  administrator  appointed  in 
one  state  cannot,  by  virtue  of  such  appointment,  rq^intain  an  action  in 
another  state,  in  the  absence  of  a  statute  of  the  latter  state  giving  ef- 
fect to  that  appointment,  to  enforce  the  obligation  to  his  intestate  said : 

"Upon  this  point  the  law  is  well  settled.  All  the  cases  on  the  subject  are 
in  one  way.  In  the  absence  of  any  statute  giving  effect  to  the  foreif;n  appoint- 
ment all  the  authorities  deny  any  efficacy  to  the  appointment  outside  of  the 
territorial  Jurisdiction  of  the  state  within  which  it  was  granted.  •  •  • 
The  same  doctrine  is  as  applicable  to  the  case  of  executors  as  to  that  of  ad- 
ministrators ;  the  right  to  sue  In  both  Instances  depending  upon  the  letters." 

In  Melius  v.  Thompson,  supra,  which  was  a  suit  against  a  foreign 
executor,  Judge  (later  Mr.  Justice)  Clifford,  after  a  careful  review  of 
the  authorities,  said  (page  134  of  1  Cliff.   [Fed.  Cas.   No.  9,405]): 

"Nothing  Is  better  settled  than  the  rule  that  a  person  claiming  under  a 
will  proved  in  one  state  cannot  intermeddle  with  or  -sue  for  the  effects  of  a 
testator  in  another  state,  unless  the  will  be  first  proved  in  that  other  state,  or 
unless  he  be  permitted  to  do  so  by  some  law  of  that  state  authorladng  such 
proceeding.  He  cannot  sue  for  the  personal  estate  of  the  testator  out  of  the 
Jurisdiction  of  the  power  by  which  the  letters  of  administration  were  granted, 
and  upon  the  same  principle,  and  for  the  same  reason,  he  cannot  be  sued  or 
compelled  to  defend  a  suit  in  any  Jurisdiction  to  which  his  authority  as  ex- 
ecutor does  not  extend." 

In  Security  Ins.  Co.  v.  Taylor,  supra  (which  was  an  action  against 
an  executor).  Judge  Blodgett  said  (page  448  of  2  Biss.  [Fed.  Cas.  No. 
12,607]): 

•*The  mere  fact  that  one  of  the  executors  came  within  the  Jurisdiction  of 
the  court  upon  other  business  does  not  make  him  amenable  to  the  process  of 
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this  court  In  his  representative  capacity;  his  official  mantLe  falls  when  he 
leaves  the  jurisdiction  in  which  he  was  aiH>ointecL  If  persons  having  claims 
against  the  estate  *  *  *  wish  to  pursue  their  remedcjr  here,  they  must 
either  talce  out  letters  of  administration  against  the  estate  in  this  jurisdic- 
tion, or  procure  the  executors  to  probate  the  will  within  this  state,  before  the 
courts  of  this  state,  either  state  or  federal,  can  obtain  jurisdiction  in  personam 
of  th^  executors  or  of  the  property  of  the  decedent." 

Turning  to  the  decisions  of  the  courts  of  Kentucky,  we  find  the 
same  rule  there  established  as  in  the  cases  cited  above,  with  this  excep- 
tion— that  in  that  state,  as  in  some  others,  a  suit  against  a  foreign  ad- 
ministrator or  executor  is  permitted  when  such  executor  has  removed 
to,  and  settled  within,  the  state. 

In  Baker  v.  Smith,  3  Mete.  264,  the  Court  of  Appeals  of  Kentucky 
said  : 

*'An  administrator  or  executor  who  is  appointed  and  who  qualifies  in  an- 
other state,  and  there  receives  assets  into  his  bauds,  may  be  sued  in  the 
tribunals  in  this  state  by  the  person  or  persons  entitled  to  such  assets  if  he 
shall  have  removed  to  and  settled  In  this  state.  Such  seems  to  be  the  well- 
settled  doctrine,  ^anion's  Adm'r  v.  Tltsworth,  18  B.  Mon.  (Ky.)  597,  and  cases 
there  dted.  But  the  right  to  sue  a  fc^elgn  administrator  has  never  been  ex- 
tended further.  •  ♦  ♦  The  rule  is  thus  stated  by  Judge  Story:  'If  a 
creditor  wishes  a  suit  to  be  brought  in  any  foreign  country,  in  order  to  reach 
the  effects  of  a  deceased  testator  or  Intestate  situated  therein,  it  will  be 
necessary  that  letters  of  administration  should  be  there  taken  out  in  due  form, 
according  to  the  local  law,  before  the  suit  can  be  maintained;  for  the  ex- 
ecutor or  administrator  appointed  in  another  country  is  not  suable  there,  and 
has  no  positive  right  to,  or  authority  over,  those  assets,  neither  is  he  respon- 
sible therefor.' " 

It  is  urged  that  Baker  v.  Smith  is  in  conflict  with  the  earlier  Ken- 
tucky decisions.  Reference  to  those  earlier  decisions,  however,  shows 
that  they  recognize  no  different  rule  than  stated  in  Baker  v.  Smith 
Thus,  Peterson  v.  Poignard,  6  B.  Mon.  670,  and  Hefferman  v.  For- 
ward, Id.  567,  were  suits  brought  against  the  heirs  at  law  (there  hav- 
ing been  no  administration),  under  a  statutory  authority  which  gave 
to  any  creditor  the  right  to  file  a  bill  for  the  settlement  of  the  estate. 

In  Davis  v.  Connelly's  Executor,  4  B.  Mon.  (Ky.)  136,  it  was  simply 
held  that,  where  a  testator  had  been  sued  in  the  courts  of  another 
state,  and  the  executors  appointed  in  Kentucky  had  voluntarily  ap- 
peared and  asked  leave  to  defend  the  suit  after  their  testator's  death, 
a  judgment  so  obtained  against  the  executors  was  enforceable  in  Ken- 
tucky. 

In  Atchison's  Heirs  v.  Lindsey,  6  B.  Mon.  (Ky.)  86,  43  Am.  Dec. 
153,  the  intestate  was  a  citizen  of  Kentucky,  and  there  domiciled  at 
the  time  of  his  death.  Administration  was  had  in  Kentucky,  and  an- 
other administrator,  a  resident  and  citizen  of  Kentucky,  was  appoint- 
ed over  property  in  South  Carolina.-  It  was  held  that  such  foreign 
administrator,  so  residing  and  found  in  Kentucky,  was  responsible 
there  to  the  distributees,  for  any  surplus  in  his  hands  after  the  pay- 
ment of  the  debts  claimed  and  allowed  in  the  state  where  the  admin- 
istration was  granted.  The  decision  was  based  upon  the  proposition 
that  the  law  of  the  domicile  of  one  dying  intestate  governs  the  dis- 
tribution of  assets  wherever  they  be,  and  that  the  administrator  was 
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personally  liable  to  suit  upon  the  proposition  that  he  was  a  citizen 
and  resident  of  Kentucky,  there  having  assets  in  his  hands. 

In  Manion's  Adm'rs  v.  Titsworth,  18  B.  Mon.  (Ky.)  582,  697  (cited 
in  Baker  v.  Smith),  it  was  said : 

"It  iB  the  well-settled  doctrine  in  tblB  state  that  an  administrator  or  ex- 
ecutor, who  is  appointed  or  who  qualifies  In  another  state,  and  there  receives 
assets  into  his  hands,  may  be  sued,  in  the  tribunals  of  this  state,  by  the  per- 
son or  persons  entitled  to  such  assets,  if  he  shall  have  removed  to,  and,  set- 
led  in  this  state.  Dorsey's  Executor  v.  Dorsey's  Adm'r,  6  J.  J.  Marsh.  (Ky.) 
280,  22  Am.  Dec.  33 ;  Atchison's  Heirs  v.  Lindsey,  etc.,  6  B.  Mon.  (Ky.)  86, 
43  Am.  Dec.  153." 

The  decisions  of  the  Court  of  Appeals  of  Kentucky  since  Baker  y. 
Smith  are  not  out  of  harmony  with  the  rule  there  stated.  Thus,  in 
Keiningham  v.  Keiningham's  Executors,  71  S.  W.  497,  24  Ky.  Law 
Rep.  1330,  an  executor  appointed  and  qualified  in  another  state,  who 
had  as  guardian  made  a  settlement  with  the  foreign  court  of  appoint- 
ment by  which  a  balance  remained  in  his  hands,  was  held  liable  to 
suit  in  the  courts  of  Kentucky,  by  the  legatee  and  ward,  for  the  re- 
covery of  such  balance  devised  by  the  will,  upon  the  proposition  that 
the  executor  had  not  carried  out  in  good  faith  the  spirit  and  inten- 
tion of  the  testator's  will,  in  performing  the  trust  created  thereby. 
While  it  does  not  affirmatively  appear  from  the  decision  that  the  de- 
fendant was  a  resident  of  Kentucky  at  the  time  suit  was  brought,  such 
appears  inferentially  to  be  the  case  from  the  fact  that  the  executor's 
liability  to  suit  in  the  courts  pf  Kentucky  was  sustained  by  reference 
to  the  cases  of  Dorse/s  Executor  v.  Dorsey's  AdmV,  Atchison's  Heirs 
V.  Lindsey,  and  Manion's  Adm'rs  v.  Titsworth,  all  of  which  were  de- 
cided before  Baker  v.  Smith. 

But  it  is  earnestly  contended  that  even  if  it  be  conceded  that  a 
foreign  administrator  could  not  have  been  sued  in  Kentucky  under 
the  circumstances  existing  here,  yet  an  executor  is,  nevertheless,  liable 
to  suit  therein  for  an  indebtedness  to  his  testator;  that  a  clear  dis- 
tinction exists  in  this  regard  between  an  executor  and  an  administra- 
tor, in  that  the  former  derives  title  by  virtue  of  the  will  to  the  whole 
estate  wherever  it  may  be  at  the  instant  of  the  testator's  death,  while 
the  administrator  derives  his  title  solely  from  the  government  which 
appoints  him,  and  then  only  to  the  personal  estate  within  the  terri- 
torial jurisdiction  of  the  court  making  the  appointment.  It  is  urged 
that  through  an  overlooking  of  this  distinction,  a  confusion  has  been 
created  in  the  authorities,  for  which  it  is  suggested  the  statement  in 
Story  on  Conflict  of  Laws,  above  quoted,  is  responsible. 

It  is  true  that  a  distinction  does  exist  as  between  executors  and  ad- 
ministrators with  respect  to  title  to  property,  both  real  and  personal,, 
liability  with  reference  to  trusts,  and  relations  in  other  regards  to- 
wards the  estates  they  represent;  and  such  distinction  has  been  re- 
peatedly recognized  by  the  courts.  This  distinction  is  referred  to  in 
,  1  Williams  on  Executors  (7th  Am.  Ed.),  page  436  and  following,, 
the  note  to  which  contains  many  valuable  citations.  It  was  recognized, 
for  example,  in  Lewis'  Lessee  v.  McFarland,  9  Cranch,  151,  3  Lw  Ed. 
687,  where  it  was  held,  in  an  opinion  by  Chief  Justice  Marshall,  that : 
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"It  l8  not  necessary  tbat  the  execator  of  a  will  ma<)e  in  Virginia,  devising 
to  the  execntor  land  in  Kentucky  should  take  out  letters  testamentary  in  Ken- 
tucky to  enable  him  to  maintain  an  ejectment  for  the  land  in  Kentucky." 

But  we  arc  cited  to  no  decisions  which  recognize  any  distinction, 
between  foreign  executors  and  foreign  administrators,  with  respect 
to  suability,  in  the  absence  of  statute  therefor,  on  account  of  debts 
owing  from  the  decedent  personally.  It  is  true  that  the  cases  of  Stacy 
V.  Thrasher,  6  How.  44,  12  L.  Ed.  337,  and  Hill  v.  Tucker,  13  How. 
458,  14  L.  Ed.  223,  recognize  the  existence  of  a  qualified  privity  be- 
tween executors  of  a  common  testator  acting  in  different  states  which 
is  not  recognized  as  between  administrators  so  representing  the,  es- 
tate of  an  intestate — ^in  that  it  is  held  in  the  former  case  that  a  judg- 
ment obtained  in  Mississippi  against  an  administrator  appointed  there 
is  not  even  prima  facie  evidence  against  an  administrator  of  the  same 
decedent  appointed  in  Louisiana,  while  the  latter  case,  although  dis- 
tinctly holding  that  the  privity  between  executors  is  not  such  as  to 
make  a  judgment  in  one  state  against  an  executor  there  conclusive 
evidence  against  an  executor  "qualified  in  a  different  state  from  that 
in  which  the  judgment  was  rendered,"  does  hold  that  it  is  evidence 
for  the  purpose  only  of  showing  that  the  demand  had  been  carried 
into  judgment  in  another  jurisdiction  against  one  of  the  executors, 
and  that  the  other  executor  was  thus  precluded  from  pleading  pre- 
scription or  the  statute  of  limitations.  But  these  decisions  fall  far 
short  of  recognizing  the  alleged  distinction  under  consideration. 

Dixon's  Executors  v.  Ramsay's  Executors,  supra,  and  Moore  v. 
Tanner's  Adm'r,  5  T.  B.  Mon.  (Ky.)  46,  27  Am.  Dec.  35,  are  cited 
as  basing  the  reason  for  the  rule  forbidding  a  foreign  executor  to  sue 
lor  property  in  another  jurisdiction  (notwithstanding  the  difference 
between  executors  and  administrators  with  respect  to  title  to  proper- 
ty and  the  source  thereof),  upon  the  proposition  that  the  executor 
maintains  suit  on  account  of  property  in  another  jurisdiction  only  by 
virtue  of  his  letters  testamentary,  and  so  has  no  right  to  sue  in  a  for- 
eign jurisdiction,  although  he  has  title  to  the  personalty  there,  until 
he  first  complies  with  the  conditions  imposed  upon  him  by  the  gov- 
ernment of  that  jurisdiction;  for  the  reason  that  no  man  can  sue  in 
the  courts  of  any  country,  whatever  his  rights  may  be,  unless  in  con- 
formity with  the  rules  prescribed  by  the  laws  of  that  country.  It  is 
argued  that  the  reason  for  the  rule  does  not  exist,  and  that  so  the 
rule  falls  in  the  case  of  suits  against  executors. 

It  is  by  no  means  clear  that  the  rule  forbidding  suits  by  foreign  ex- 
ecutors is  based  upon  a  different  foundation  than  that  which  sustains 
the  rule  forbidding  suits  against  such  executors  on  account  of  the 
personal  indebtedness  of  the  testator.  On  the  contrary,  the  Court  of 
Appeals  of  New  York,  in  Hopper  v.  Hopper,  125  N.  Y.,  at  page  403, 
26  N.  E.,  at  page  457,  12  L.  R.  A.  237,  states  the  same  basis  for  both 
rules,  drawing  the  distinction  between  contracts  of  an  executor  and 
contracts  of  an  intestate  thus: 

*Tlie  foreign  executor  may  make  a  contract  here  which  our  courts  will- 
compel  him  to  perform  because  it  is  liis  contract;  but  where  it  is  the  testa- 
tor's only,  he  cannot  sue  or  be  sued  upon  it,  since  the  right  or  the  liability  is 
pursly  rspreaentatlT^  and  exists  only  by  force  of  the  official  characUr,  and  so 
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cannot  pass  bejfmd  the'  jurisdiction  whidi  gave  it.  Johnflon  ▼.  Wallis,  112  N. 
Y.  230,  19  N.  S.  653,  2  L.  R  A.  828,  8  Am.  St  Rep.  742.  And  thus  it  is  not  the 
residence  of  the  executor  out  of  the  state  wliich  makee  him  a  foreign  executor, 
but  the  creation  of  his  official  character  under  and  by  force  of  a  law  foreign  to 
our  own.** 

It  will  also  be  noted  that  Judge  Clifford,  in  Melius  v.  Thompson, 
supra,  based  the  foreign  executor's  exemption  from  suit  upon  the 
same  ground  as  that  which  forbids  his  maintaining  suit,  saying  fur- 
ther: 

"That  letters  testamentary  or  of  administration  granted  abroad>  without 
new  probate  authority,  give  no  right  to  sue  or  be  sued  is  a  principle  almost 
universally  acknowledged  by  courts  of  Justice.  It  was  so  held  In  Carther  v. 
Orosts,  Godb.  33,  decided  in  1585,  and  since  that  period  has  been  the  received 
doctrine  In  most  Jurisdictions  to  the  present  tlme,*'-'Clting  authorities,  both 
English  and  American. 

But  whatever  may  be  said  as  to  the  foundation  of  the  rule,  which, 
in  the  absence  of  statute,  forbids  suit  against  a  foreign  executor,  on 
an  indebtedness  of  his  testator,  except  in  the  event  of  his  removal  to 
the  state,  or  his  coming  therein  with  assets  of  his  testator,  the  rule 
IS  too  well  settled,  and  has  been  too  repeatedly  enforced,  to  now  ad- 
mit of  questioning  it  It  is  now  not  only  the  rule  recognized  gen- 
erally, but  in  the  state  of  Kentucky  as  well.  It  is  certain  that  a  foreign 
executor  could  not  sue  in  Kentucky  for  a  debt  due  his  testator  with- 
out complying  with  the  statutory  conditions.  In  Marrett  v.  Babb's 
Executor,  91  Ky.  88,  15  S.  W.  4,  it  is  held  that  qualification  by  an 
executor  in  another  state  does  not  authorize  him  to  sue  in  the  courts 
of  Kentucky,  but  that  by  pursuing  the  statutory  remedy  he  may  sue 
for  the  xiebt  of  the  deceased  only.  It  would  seem  reasonable  that  the 
right  to  sue  and  the  liability  to  suit  should  be  correlative,  and  that 
an  executor  who  is  disqualified  to  sue  for  a  debt  due  to  his  testator 
should  not  be  liable  to  suit  on  a  debt  due  from  his  testator.  The  recent 
decision  of  the  Court  of  Appeals  of  Kentucky,  in  McClelland's  Adm'r 
V.  Troendle,  99  S,  W.  329,  30  Ky.  Law  Rep.  611,  recognizes  this 
correlative  nature.  It  is  there  held  that  where  a  foreign  administra- 
tor cannot  be  sued  in  Kentucky,  no  suit  can  be  maintained  against 
him. 

The  case  of  Tunstall  v.  Pollard's  Adm'r,  11  Leigh  (Va.)  1,  dted  in 
support  of  the  proposition  that  the  right  to  sue  and  the  liability  to 
suit  are  not  correlative,  is  not  applicable  to  the  facts  here.  That  case 
was  one  in  equity,  by  legatees,  for  an  accounting  against  a  foreign 
executor,  who  had  come  into  the  jurisdiction  where  the  suit  was  in- 
stituted, bringing  with  him  into  that  jurisdiction  assets  of  the  testator. 
The  case  cited  distinctly  recognizes  the  rule  that  a  foreign  executor  is 
suable,  by  creditors,  on  account  of  the  debts  of  the  testator,  only 
when  such  foreign  executor  comes  into  the  jurisdiction  bringing  with 
him  assets  of  the  testator. 

Unless  section  428  and  following,  c.  3,  tit.  10,  of  the  Kentucky 
Code  of  Practice,  which  give  a  representative  or  creditor,  or  one  claim- 
ing under  the  will  of  a  deceased  person,  a  right  to  bring  an  action  in 
equity  for  the  settlement  of  the  estate,  shall  be  held  to  apply  to  the 
estate  of  a  nonresident  testator,  we  are  cited  to  no  statute  in  Ken- 
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tucky  providing  for  suit  against  a  foreign  executor  for  the  recovery 
of  an  indebtedness  of  the  testator,  except  sections  3878  and  3879 
(Ky.  St.  1903),  which  give  a  right  of  action  in  cases  where  the  foreig^i 
executor,  as  a  condition  of  his  right  of  action  for  the  debts  due  his 
testator,  files  his  letters  testamentary,  and  gives  a  bond  conditioned 
to  pay  any  debt  due  by  the  testator  to  any  resident  of  the  state  to  the 
extent  assets  shall  come  into  his  hands.  Sections  3898  to  3900  pro- 
vide for  ancillary  administration  upon  the  Kentucky  assets  of  de- 
ceased nonresidents,  in  the  event  of  which  administration  such  assets 
can  be  subjected  to  the  claims  of  creditors.  Neither  of  these  statutes 
has  been  invoked,  nor  is  the  Code  provision  referred  to  here  involved. 
The  defendant  executor  was  therefore  not  suable  in  Kentucky  for 
the  testator's  debt.  He  has  not  removed  to  Kentucky,  nor  has  he 
come,  even  temporarily,  into  the  state. 
The  judgment  of  the  circuit  court,  dismissing  the  suit,  is  aflSrmed. 

NOTE.— The  following  Is  the  opinion  of  Cochran,  District  Judge: 
COCHRAN,  District  Judge.  .  For  convenience  sake  I  will  treat  this  suit  as 
If  Louis  A.  Pradt,  executor  of  Merrltt  B.  Atwater,  deceased,  were  the  sole  de- 
fendant. The  presence  of  the  other  defendants  requires  no  different  dis- 
position of  the  cause  from  what  would  be  made  were  he  the  sole  defendant 
The  object  of  the  suit  is  to  subject  an  indebtedness  of  the  Atwater  &  Alien 
Land  &  Lumber  Company,  a  Wisconsin  corporation,  to  the  decedent,  a  citizen 
of  Wisconsin  at  the  time  of  his  death,  which  has  passed  to  the  defendant  as 
his  executor,  also  a  citizen  thereof,  to  the  payment  of  an  indebtedness  of  said 
decedent  to  the  plaintiff,  a  citizen  of  Kentucky.  The  corporation  is  not  a 
defendant  to  the  suit  Its  ^indebtedness  to  the  decedent  is  attempted  to  be 
reached  by  the  service  on  it  of  an"  attachment  sued  out  against  the  property 
of  the  defendant,  and  summoning  it  to  answer  as  a  garnishee  herein.  Two 
attachments  have  been  so  sued  out— one  on  January  14,  1905,  when  the  peti- 
tion was  filed  and  a  warning  order,  by  which  constructiTe  service  of  defend- 
ant was  sought  to  be  had,  was  made,  and  the  other  on  March  2,  1905,  after 
another  warning  order  had  been  made  on  February  25,  1905.  The  first  warn- 
ing order  required  the  defendant  to  appear  in  state  court,  where  the  suit  was 
begun,  at  its  March  term,  1905,  and  on  the  first  day  thereof  to  defend.  It 
was  defective  in  that  it  should  have  required  him  to  answer  within  30  days 
after  the  making  of  the  order.  To  cure  this  defect  the  second  order  was 
made,  and  it  was  in  proper  form.  Because  the  first  attachment  had  been  is- 
sued upon  a  defective  warning  order,  the  second  attachment  was  sued  out 
after  the  second  warning  order  was  made.  Both  attachments  were  executed 
on  the  corporation  by  delivering  a  copy  thereof  to  J.  M.  Kennon,  as  its  duly 
appointed  and  authorized  agent  upon  whom  process  could  be  served  in  this 
state.  The  defendant  had  appeared  specially  for  the  purpose  of  objecting  to 
the  jurisdiction  of  the  court  by  said  proceedings,  to  subject  the  indebtedness 
of  the  corporation  to  him  as  executor  aforesaid,  to  the  payment  of  the  indebt- 
edness of  said  decedent  to  plaintiff,  and  has  moved  the  court  to  quash  both 
of  said  attachments  and  the  return  thereon,  because  the  court  is  without  such 
jurisdiction. 

Jurisdiction  of  the  court  to  so  subject  the  indebtedness  of  the  corporation 
to  the  defendant  cannot  be  based  upon  the  ground  that  such  indebtedness  has 
any  situs  in  this  state.  It  has  no  such  situs.  It  can  only  be  based  upon  the 
idea  that  at  the  time  of  the  issuance  and  service  of  said  attachments,  the 
corporation  was  suable  in  this  state  by  defendant  on  account  of  said  Indebt- 
edness. And  it  must  be  conceded  that  if  at  that  time  it  was  so  suable,  then 
the  court  has  jurisdiction  to  so  subject  said  Indebtedness,  notwithstanding  the 
defendant  itself  was  not  otherwise  suable  therein  by  the  plaintiff.  This  was 
so  held  by  the  Supreme  Court  in  the  cases  of  Chicago,  R.  I.  &  P.  R.  Co.  v 
Sturm,  174  U.  S.  710,  19  Sup.  Ct.  797,  48  L.  Ed.  1144;  Harris  v.  Balk.  198  13. 
S.  223,  25  Sup.  Ct  625,  49  L.  Ed.  1023.  In  the  Sturm  Case  an  Iowa  corpora- 
tion was  gamisheed  in  Iowa  by  a  creditor  of  a  nonresident  creditor  of  the 
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coiporation,  and  It.  was  held  that  the  judgment  of  the  Iowa  court,  subjecting 
the  Indebtedness  of  the  corporation  to  the  nonresident  creditor,  to  the  pay- 
ment of  the  latter's  indebtedness  to  the  plaintiff,  was  valid.  It  was  so  held 
because,  at  the  time  of  the  garnishment,  the  corporation  was  suable  In  Iowa 
by  the  nonresident  creditor.  In  the  Balk  Case,  Harris,  a  resident  of  North 
Carolina,  was  gamisheed  in  Maryland  by  Epstein,  a  resident  of  Maryland 
and  a  creditor  of  Balls,  a  resident  of  North  Carolina  and  a  creditor  of  Har- 
ris, and  It  was  held  that  the  judgment  of  the  Maryland  court,  subjecting  the 
indebtedness  of  Harris  to  Balk  to  the  payment  of  Balk's  indebtedness  to  Ein- 
stein, was  valid.  It  was  so  held  because  at  the  time  of  the  garnishment  Har- 
ris, being  temporarily  in  Maryland,  was  suable  therein  by  Balk. 

The  question  here  then  comes  to  this:  Was  the  Atwater  &  Allen  Land  & 
Lumber  Company,  at  the  time  it  was  garnisheed  herein,  suable  in  this  state 
by  the  defendant?  If  it  was,  then  under  the  authority  of  these  two  cases  it 
must  be  held  that  this  court  has  jurisdiction,  nothing  else  being  in  the  way, 
to  subject  the  indebtedness  of  said  corporation  to  defendant  to  the  payment 
of  decedent's  indebtedness  to  plaintiff.  Its  suability  in  this  state  at  that  time 
depends  entirely  upon  whether  It  was  then  doing  business  in  this  state.  If  it 
was,  then  it  was  suable.  If  it  was  not.  It  was  not  suable.  Of  course,  I  am 
speaking  here  of  its  suability  apart  from  an  entry  of  appearance  by  it  In  a 
suit  by  defendant  against  it 

As  to  the  suability  of  a  corporation  in  a  jurisdiction  other  than  that  which 
created  It,  the  question  first  arose  whether  it  was  suable  at  all  therein — 1.  e., 
in  any  state  of  case — it  being  contended  that  it  was  not.  That  it  might  be 
suable  therein  was  settled  by  the  Supreme  Court  In  the  cases  of  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L.  Ed.  451 ;  B.  &  O.  R.  Co.  v.  Harris,  12 
Wall.  65,  20  L.  Ed.  354;  Ex  parte  SchoUenberger,  06  U.  S.  369,  24  L.  Ed.  853. 
In  the  case  of  St.  Clair  v.  Cox.  106,  106  U.  S.  350,  1  Sup.  Ct  354,  27  L.  Ed. 
222,  the  condition  of  its  suability  therein  was  determined  by  that  court  That 
(•ondition  is,  apart  from  its  voluntary  appearance,  that  It  is  then  doing  busi- 
ness in  such  jurisdiction.  And  that  such  is  the  <fonditIon  of  its  suability  has 
been  either  laid  down  or  recognized  in  the  following  subsequent  cases,  to  wit : 
Fitzgerald  v.  Fitzgerald,  137  U.  S.  98,  11  Sup.  Ct.  36,  34  L.  Ed.  608 ;  Goldey 
V.  Morning  News,  156  U.  S.  518,  15  Sup.  Ct  559,  39  L.  Ed.  517  'r  Barrow  v. 
Kane,  170  U.  S.  100,  18  Sup.  Ct  626,  42  L.  Ed.  964 ;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  19  Sup.  Ct  308,  43  L.  Ed.  569 ;  Mut.  R.  F.  L. 
Ass'n  V.  Phelps,  190  U.  S.  147,  23  Sup.  Ct  707.  47  L.  Ed.  987;  Conley  v. 
Alkali  Works,  190  U.  S.  406,  23  Sup.  Ct  728,  47  L.  Ed.  1113 ;  Geer  v.  Same, 
190  U.  S.  428,  23  Sup.  Ct  807,  47  L.  Ed.  1122;  Penn.  L.  M.  F.  Ins.  Co.  v. 
Meyer,  197  U.  S.  407,  25  Sup.  Ct  483,  49  L.  Ed.  810;  Remington  v.  Central 
P.  R.  Co.,  198  U.  S.  95,  25  Sup.  Ct  577,  49  L.  Ed.  959 ;  Peterson  v.  Chicago, 
U.  I.  &  P.  Ry.  Co.,  205  U.  S.  364,  27  Sup,  Ct  513,  51  L.  Ed.  841 ;  Green  v. 
Chicago,  B.  &  Q.  Ry.  Co.,  205  U.  S.  530,  27  Sup.  Ct  595,  51  L.  Ed.  916. 

A  state  statute  providing  for  service  on  an  officer  or  agent  of  a  foreign  cor- 
I)oration  will,  in  the  absence  of  a  contrary  construction  by  the  courts  of  that 
state,  be  construed  as  having  application  only  to  a  corporation  doing  business 
in  such  state.  St  Clair  v^  Cox,  supra.  But,  even  though  the  courts  of  such 
state  have  given  a  contrary  construction  thereof,  the  federal  courts  thereof 
will  not  follow  such  construction,  and  that,  even  In  a  suit  removed  from  the 
state  court  to  the  federal  court  Goldey  v.  Morning  News,  supra.  In  every 
suit  then,  against  a  foreign  corporation,  it  must  be  made  to  affirmatively  ap- 
pear therein,  in  some  way,  that  such  corporation  Is  doing  business  in  the  state 
where  the  suit  is  brought,  to  give  validity  to  any  proceedings  had  therein.  St 
Clair  V.  Cox.  This  condition  of  suability  of  a  foreign  corporation  exists  as 
well  where  such  corporation  has  theretofore  done  business  in  the  state  where 
the  suit  is  brought,  but  has  then  ceased  to  do  business  therein,  as  where  it 
never  has  done  business  therein.  Conley  v.  Mathleson  Alkali  Works,  supra; 
Geer  v.  Same,  supra. 

In  speaking  as  to  the  condition  of  suability,  I  have  not  had  reference  to  the 
maintenance  of  any  particular  suit.  Of  course.  In  addition  to  the  foreign  cor- 
poration doing  business  In  the  state  where  a  suit  is  brought  in  order  to  Its 
maintenance.  It  is  necessary  that  process  shall  have  been  served  on  a  proper 
officer  or  agent  of  the  corporation.    Service  on  any  officer  or  agent  is  not  suf- 
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ficient,  but  it  must  be  served  on  some  officer  or  agent  who  may  properly  be 
deemed  to  represent  the  corporation  in  such  matter.  That  such  is  the  case 
Is  brought  oat  In  certain  at  least  of  the  above  decisions  of  the  Supreme 
Court;  but  I  do  not  deem  it  important  to  make  this  good*  as  the  question 
is  not  material  herein.  In  every  suit,  then,  against  a  foreign  corporation, 
the  maintenance  of  a  particular  suit  against  it  depends  upon  two  things:  One 
is  whether  it  was,  at  the  institution  of  the  suit,  doing  business  in  the  state 
where  the  suit  is  brought  The  other  is  whether  process  has  been  served  on 
an  officer  or  agent  who  may  properly  be  deemed  to  represent  the  corporation 
in  the  matter  of  process. 

Coming,  then,  to  the  case  in  hand:  Was  the  Atwater  ft  Allen  Land  ft  Lum- 
ber Company  suable  In  Kentucky  at  the  time  It  was  served  with  said  at- 
tachments and  summoned  to  answer  acr  a  garnishee,  apart  from  an  appearance 
on  its  part  to  a  suit  therein?  This  depends,  as  heretofore  stated,  on  whether 
it  was  then  doing  business  in  this  state.  At  the  time  the  special  appearance 
was  made  herein  by  the  defendant,  and  he  filed  his  motion  to  quash  said  at- 
tachments and  the  returns  thereon,  it  did  not  affirmatively  appear  that  said 
corporation  was  at  that  time  doing  business  in  this  state.  It  was  not  stated 
in  the  return  on  said  attachments.  All  that  was  stated  therein  was  that  they 
had  been  executed  on  said  corporation  by  delivering  a  copy  thereof  to  said 
Kennon,  its  duly  appointed  and  authorized  agent,  upon  whom  process  could 
be  served  in  this  state.  Nor  was  it  stated  anywhere  else  in  the  record.  On 
the  contrary,  from  the  allegations  of  the  petition  It  would  appear  that  it 
was  not  then  doing  business  therein.  It  is  alleged  therein  that  said  corpora- 
tion was  empowered  to  buy,  sell,  own,  and  hold  real  estate  in  this  state; 
and,  so  far  as  the  petition  goes,  this  was  all  that  it  was  empowered  to  do. 
It  Is  further  alleged  that  prior  to  August,  1901,  it  did  buy  and  own  real  estate 
in  this  state,  and  that  practically  all  of  its  assets  consisted  of  said  real  estate. 
If  this  is  true,  then  Its  capital  stock  had  been  Invested  therein,  and  was  not 
represented  by  anything  else.  But  this  is  not  all  that  it  alleged.  The  peti- 
tion goes  further,  and  alleges  that  during  Au^st,  1901,  the  corporation  sold 
asiid.  real  estate,  and  realized  a  large  sum  of  money.  If  so,  then  the  proceeds 
thereof  represented  Its  entire  assets.  It  then  sets  forth  that  the  Indebtedness 
of  the  corporation  to  the  defendant,  sought  to  be  subjected  herein,  was  a 
dividend  declared  by  the  corporation  out  of  the  proceeds  of  said  real  estate. 
A  corporation  formed  to  buy  and  sell  real  estate,  which  has  bought  real  estate 
with  its  capital  stock,  which  has  sold  the  real  estate  and  converted  it  into 
money,  and  has  then  apportioned  the  proceeds  amongst  its  stockholders  with 
a  view  to  paying  the  same  over  to  them,  can  hardly  be  said  to  be  doing  busi- 
ness anywhere.  Practically  it  has  come  to  an  end.  It  has  no  capital  on  which 
it  can  do  business.  If  it  is  to  do  any  further  business,  it  must  have  fresh 
capital  with  which  to  do  It. 

Such,  then,  was  the  condition  of  things  at  the  time  of  the  issuance  and 
■service  of  the  attachments,  according  to  the  allegations  of  the  petition, 
and  as  appeared  from  the  record  when  the  entry  of  appearance  and  notice 
to  quash  was  made.  Accompanying  the  motion  was  an  affidavit  by  defendant, 
from  which  It  appears  that  he  was  not  only  a  stockholder  by  virtue  of  his 
testator's  stock  In  said  corporation,  but  a  director  therein,  and  familiar  with 
Its  business  affairs;  that  the  facts  regarding  said  corporation  were  as  alleg- 
ed In  the  petition ;  that  the  entire  proceeds  of  sale  of  land  had  been  collect- 
ed i)rlor  to  January  1,  1905 ;  that  on  February  15,  1905,  a  special  meeting  of 
the  stockholders  was  called  for  February  21,  1905,  to  wind  up  the  affairs  of 
the  corporation;  and  that  on  said  date  such  meeting  was  held,  at  which  a 
resolution  was  adopted  to  liquidate  the  corporation,  and  a  final  distribution 
dividend  was  declared  of  all  Its  assets.  According  to  this,  then,  the  corpora- 
tion was  certainly  not  doing  business  in  Kentucky  at  the  time  the  second  at- 
tachment was  issued  and  served.  It  was  further  stated  in  said  affidavit  that 
said  Kennon  was  not,  at  the  time  of  the  service  of  the  attachment  on  him, 
an  agent  of  the  corporation,  nor  had  he  ever  been  authorized,  or  appointed, 
or  designated  to  act  as  such  agent  for  said  corporation,  by  any  lawful  or 
valid  action  of  the  directors  or  stockholders  of  the  corporation. 

But  whilst,  as  stated,  it  should  have  been  made  affirmatively  to  appear 
that  the  corporation  was  doing  business  in  Kentucky,  yet  I  would  think,  if, 
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notwithstanding  the  foregoing,  that  fact  has  been  made  to  appear  on  the  hear- 
ing of  the  motion  to  quash,  it  Is  sufficient  to  ut>hold  the  court's  jurisdiction 
to  proceed.  On  the  hearing  thereof  the  plaintiff  produced  and  filed  the  af- 
fidavit of  Clarence  J.  Allen,  the  secretary  of  the  corporation.  It  is  necessary, 
therefore,  to  consider  the  contents  of  this  affidavit  before  finally  disposing  of 
the  motion.  Said  affidavit  states  that  he  has  examined  the  records  of  the 
meeting  of  the  stockholders  and  directors  of  the  corporation,  of  which  he  is 
the  custodian,  and  finds  no  minute  of  any  meeting  looking  towards  a  with- 
drawal by  the  corporation  from  the  state  of  Kentucky,  or  canceling  the  au- 
thority of  the  agent  who  had  been  designated  as  agent,  upon  whom  process 
might  be  served,  that  on  April  27,  1904,  said  Kennon  was  duly  appointed  as 
such  agent,  and  the  evidence  thereof  was  the  certificate  signed  by  him  as 
secretary,  and  filed  in  the  office  of  the  Secretary  of  State,  a  duly  certified  copy 
of  which  was  attached  to  the  affidavit,  and  that  there  was  still  due  the  cor- 
poration from  one  C.  B.  Allen,  a  resident  of  Kentucfe^,  a  sum  of  money  for 
rent  of  certain  of  its  lands  leased  by  It  to  said  Allen.  Said  affidavit  fails  to 
make  out  that  the  corporation  was  doing  business  in  Kentucky  at  the  time 
of  the  issuance  and  service  of  the  attachments.  The  adoption  of  a  formal 
resolution  of  withdraw^al  from  Kentucky  was  not  essential  to  the  corporation 
ceasing  to  do  business  in  this  state.  It  ceased  so  to  do  by  the  fact  that  It 
sold  out  what  it  had  in  the  state.  In  the  Mathieson  Alkali  Works  Case  It 
was  held  that  the  corporation  ceased  to  do  business  in  the  state  of  New  York 
by  selling  and  conveying  the  plant  which  it  had  theretofore  been  operating. 
This  was  so  held  notwithstanding  the  sale  and  conveyance  was  in  considera- 
tion of  the  capital  stock  of  the  purchasing  corporation,  which  it  continued 
thereafter  to  own  and  hold. 

As  to  whether  Kennon  was  the  agent  of  the  corporation  duly  authorized  to 
be  served  with  process  may  be  a  question.  It  all  depends  on  whether  the  ac- 
tion of  the  board  of  directors  was  essential  to  that  end,  or  the  mere  action 
of  the  secretary  was  sufficient.  It  would  seem  that  his  authority  depended 
solely  on  the  action  of  the  secretary.  I  do  not  deem  it  necessary  to  decide 
this  question;  for  if  he  had  been  duly  authorized,  that  fact  did  not  affect 
the  question  as  to  whether  the  corporation  was  doing  business  in  the  state. 
Notwithstanding  that  fact,  still  It  was  not  doing  business  therein.  And  in 
order  to  its  suability,  it  was  essential  that  it  be  doing  so.  That  It  had  a 
duly  authorized  agent  In  the  state  simply  made  it  possible,  if  it  did  business 
in  the  state,  for  process  to  be  served  on  its  duly  authorized  agent  for  that 
purpose,  in  a  suit  against  it,  so  that  Jurisdiction  of  it  could  be  acquired. 

Then  as  to  Allen  being  indebted  to  it  for  rent,  that  fact  did  not  make  It 
that  the  corporation  was  doing  business  in  the  state  at  the  time  In  question, 
any  more  than  the  fact  that  the  foreign  corporation  in  the  Mathieson  Alkali 
Works  Case  acquired  on  the  sale  and  conveyance  of  its  plant  the  stock  of  the 
purchasing  corporation,  a  New  York  corporation,  and  thereafter  continued  to 
hold  it,  make  it  that  said  corporation  continued  to  do  business  in  that  state. 
It  must  be  held,  then,  at  the  time  of  the  issuance  and  service  of  the  attach- 
ments herein,  the  garnishee  was  not  doing  business  in  Kentucky.  Certainly 
such  was  the  case  when  the  second  attachment  was  issued  and  served.  There- 
tofore the  corporation  had  gone  into  liquidation.  It  Is  probable  that  the 
first  attachment  was  void  because  Issued  on  a  void  warning  order,  and  there- 
fore not  at  or  after  the  commencement  of  the  action.  Proceedings  in  con- 
structive service  must  be  strictly  pursued.  The  only  order  the  clerk  had  pow- 
er to  make  was  to  warn  the  defendant  to  answer  within  30  days  after  the 
making  of  the  order.  The  order  made  was  to  appear  at  the  next  March 
term,  1905,  of  the  court,  and  defend  on  the  first  day.  It  does  not  say  any- 
tlilng  about  answering,  save  inferentlally.  He  is  warned  to  do  two  things — 
to  appear,  and  that,  at  the  March  term,  without  saying  when,  and  to  defend 
on  the  first  day.  Possibly  a  true  construction  thereof  was  to  answer  on  the 
first  day  of  the  said  term,  and  it  is  true  that  this  time  was  longer  than  30 
days.  But  still  it  was  not  the  order  he  was  empowered  to  make.  However 
this  may  be,  I  think  It  is  still  clear  that  the  corporation  was  not  doing  busi- 
ness in  this  state  when  the  first  attachment  was  issued  and  served. 

This  being  so  the  corporation  was  not  suable  in  this  state  when  either  at- 
tachment was  Issued  and  served.    And  not  being  suable,  it  was  not  garnish- 
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able.  The  latter  aeema  to  follow  necessarily  from  tlie  former.  It  was  because 
the  garnishee  was  suable  by  the  defendant  In  the  jurisdiction  where  the  gar- 
nishment process  was  sued  out  that  it  was  held  In  the  Sturm  and  Balk  Gases 
that  he  was  also  garnishable  therein.  The  principle  of  those  cases  is  thus 
stated  by  Mr.  Justice  F^eckham  in  the  latter  case:  "The  plaintiff  in  such 
proceeding  in  the  foreign  state  is  able  to  sue  out  the  attachment  and  attach 
the  debt  due  from  the  garnishee  to  his  [the  garnishee's]  creditor,  because  of 
the  fact  that  the  plaintiff  is  really  in  such  proceeding  a  representative  of 
the  creditor  of  the  garnishee;  and,  therefore,  if  such  creditor  himself  had 
the  right  to  commence  suit  to  recover  the  debt  in  the  foreign  states  his  rep< 
resentative  has  the  same  right,  as  representing  him,  and  may  garnish  or  at- 
tach the  debt,  provided  the  municipal  law  of  the  state  where  the  attachment 
was  sued  out  permits  it" 

But  it  is  said  that  a  foreign  corporation,  though  it  may  not  be  suable  in  a 
certain  Jurisdiction  because  not  doing  business  theredn,  yet  if  it  enters  its  ap- 
pearance to  a  suit  therein  without  raising  the  question  of  Jurisdiction,  the 
suit  is  thereafter  maintainable  against  it,  and  that  in  this  case  the  garnishee, 
before  any  question  of  Jurisdiction  was  raised,  filed  its  answer  as  such  with- 
out raising  the  question,  and  therefore  it  was  not  open  to  the  defendant 
thereafter  to  raise  it.  Both  propositions  are  true,  but  the  conclusion  does  not 
follow  therefrom.  Though  the  garnis)iee  had  the  right  to  waive  the  ques- 
tion of  Jurisdiction  so  far  as  It  was  concerned,  it  had  no  right  to  waive  it 
60  far  as  defendant  was  concerned.'  A  garnishee  has  no  power  to  confer 
Jurisdiction  on  a  court,  so  far  as  the  defendant  Is  concerned,  to  subject  its 
indebtedness  to  him  to  the  payment  of  his  indebtedness  to  another.  A  num- 
ber of  authorities  are  cited  as  to  the  right  of  a  garnishee  to  waive  defective 
service,  but  they  have  no  application  here.  The  garnishee  owes  the  defendant 
a  duty,  and  that  duty  is  to  give  the  defendant  an  opportunity  to  defend  the 
action  against  him.  This  was  recognized  in  the  Balk  Case,  Mr.  Justice  Peck- 
ham  there  said:  "It  Is  recognized  as  the  duty  of  the  garnishee  to  give  notice 
to  his  own  creditor.  If  he  would  protect  himself,  so  that  the  creditor  may 
have  the  opportunity  to  defend  himself  against  the  claim  of  the  person  tak- 
ing out  the  attachment*'  Amongst  the  defenses  that  a  defendant  has  the 
right  to  assert  in  the  suit  against  him  Is  that  the  court  has  no  Jurisdiction  of 
the  suit,  and  a  garnishee  has  no  right  to  take  this  defense  from  his  creditor, 
when  sued  in  a  foreign  Jurisdiction,  any  more  than  any  other  defense. 

Something  Is  said  in  the  brief  as  to  the  defendant  having  entered  his  appear- 
ance generally.  I  cannot  make  this  out.  He  has  made  four  separate  and  dis- 
tinct motions — -more  than  there  was  any  necessity  for — and  he  has  urged 
every  possible  ground  In  support  of  them.  But  as  to  all  of  them  he  entered 
his  appearance  specially  to  raise  the  question  of  Jurisdiction,  and  the  basis 
of  all  his  motions  is  that  the  court  is  without  Jurisdiction  to  proceed  against 
him. 

I  am  therefore  constrained  to  sustain  the  motion  to  quash  the  attachments 
and  returns  thereon,  find  to  dismiss  the  suit 


SCOTT  et  al.  v.  ABBOTT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  27,  1908.) 

No.  2,607. 

1.  OOBPOBATIONB— IlfOBBASB  OF  OAPrTAL    StOCK— VALiniTT— "B^tOTITIOUS." 

Const  Mo.  art.  12,  §  8  (Ann.  St  1906,  p.  304),  ordains  that  "no  corpora- 
tion shall  Issue  stock  ♦  ♦  •  except  for  money  paid,  labor  done  or 
property  actually  received;  and  the  fictitious  Increase  of  stock  ♦  •  ♦ 
■hall  be  void."  Rev.  St  Mo.  1899,  S  962  (Ann.  St.  1906,  p.  860),  re-enacts 
such  prohibition.  Section  1327  (Ann.  St  1906,  p.  1071)  provides  that  "any 
corporation  increasing  Its  capital  stock  shall  before  the  same  shall  take 
effect  cause  to.be  paid  up  of  such  increase    ♦    •    ♦    not  less  than  fifty 
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per  cent.,"  and  section  1820  (Ann.  St.  \906,  p.  1072)  requires  the  increase 
to  be  authorized  by  the  stockholders,  and  a  verified  and  acknowledged 
statement  by  the  officers  to  be  made,  recorded,  and  famished  to  the  Sec- 
retary of  State,  setting  forth  the  action  of  the  stockholders,  the  present 
capital  stock,  the  assets  and  liabilities  of  the  corporation,  the  amount  to 
which  the  capital  is  to  be  increased,  and  the  percentage  of  such  increase 
that  has  been  actually  paid  up  In  lawful  money,  and  that  it  is  In  the 
custody  of  the  board  of  directors,  whereupon  the  Secretary  of  State  shall 
issue  a  certificate  that  the  corporation  has  complied  with  the  law  and  show- 
ing the  amount  to  which  its  capital  stock  has  been  increased.  A  corporation 
duly  voted  to  increase  its  capital,  a  statement  in  due  totm  was  executed, 
stating  that  all  of  the  increased  capital  had  been  paid  up,  and  was  in 
the  custody  of  the  directors,  and  the  Secretary  issued  the  required  cer- 
tificate. No  part  of  the  increased  stock  had  in  fact  been  paid  for,  and 
the  statement  was  also  false  as  to  the  corporation's  assets  and  liabilities, 
but  it  afterward  issued  and  sold  a  large  part  of  such  stock  receiving 
payment  therefor.  Held,  that  the  statement  was  one  of  the  details  re- 
quired for  obtaining  the  certificate,  and  its  truthfulness  was  not  funda- 
mental to  the  validity  of  the  stock ;  that,  the  corporation  having  receiv- 
ed payment  for  it  in  money,  which  was  the  substantial  requirement,  it 
was  not  '^fictitious  and  void"  under  the  constitutional  provision. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  3,  p. 
2754.] 
2.  Bankbuftgy— CuLiMs  Against  Estate— Estoppel  to  Assert. 

Any  person  becoming  a  creditor  of  a  corporation  has  a  right  to  rely 
on  the  security  afforded  by  the  money  paid  by  the  stockholders  for  its 
capital  stock;  and  although  stockholders  may  have  been  Induced  to  be- 
come such  by  false  and  fraudulent  representations  made  by  its  officers, 
which  would  entitle  them  to  rescind  their  contracts  aivl  recover  the  mon- 
ey paid  for  such  stock  as  between  them  and  the  corporation,  where  they 
have  remained  stockholders  and  received  dividends  for  'some  years, 
during  which  the  corporation  has  contracted  Indebtedness,  they  cannot 
exercise  such  right  of  rescission  as  against  its  creditors  after  it  has  be- 
come a  bankrupt,  and  share  as  creditors  In  its  estate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

The  appellants,  who  by  consent  and  on  one  record  prosecute  joint  appeals 
to  this  court,  were  separate  holders  of  preferred  stock  In  the  Tennent  Shoe 
Company,  a  manufacturing  and  business  corporation,  organized  under  and 
pursuant  to  the  general  laws  of  the  state  of  Missouri.  The  shoe  company 
originally  had  a  capital  stock  of  ^400,000.  It  undertook  to  comply  with  the 
provisions  of  the  statutes  of  Missouri  to  Increase  Its  capital  stock  to  $800,000, 
and  to  make  $300,000  thereof  preferred  stock  and  $100,000  common  stock. 
At  a  meeting  of  the  stockholders  called  for  the  purpose,  pursuant  to  the 
provisions  of  section  1329,  Rev.  St.  Mo.  1899  (Ann.  St  1906,  p.  1072),  a  resolu- 
tion was  adopted  providing  for  the  increase.  Subsequently  a  statement  of  the 
proceedings  of  the  meeting,  showing  compliance  with  the  provisions  of  the 
statute,  was  duly  signed,  verified,  acknowledged,  and  recorded  in  the  record- 
er's office  of  the  city  of  St  Louis,  as  required  by  law,  and  a  certified  copy  of 
the  same  was  filed  In  the  office  of  the  Secretary  of  State  on  December  28, 
1903.  Upon  that  day  a  certificate  was  issued  by  the  Secretary  of  State,  to 
the  effect  that  the  coriK)ration  had  complied  with  the  law  for  the  Increase  of 
Its  capital  stock,  and  that  the  same  had  been  increased  to  the  extent  of 
$400,000;  $300,000  preferred,  and  $100,000  common  stock.  The  instrument  so 
recorded  and  filed  contained  the  statement  that  the  amount  of  capital  stock 
of  the  company  paid  up  was  $400,000,  that  the  amount  of  assets  of  the  com- 
pany was  $1,387,066.82,  that  the  amount  of  its  liabilities  was  $501,460.99; 
that  the  amount  to  which  the  capital  stock  was  Increased  was  $800,000,  and 
that  all  said  increase  of  capital  stock  had  been  actually  paid  up  in  lawful 
money  of  the  United  States,  and  was  in  the  hands  of  the  board  of  directors 
of  the  company.    Gotemporaneously  with  securing  this  certificate  the  offlcen 
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of  the  company  arranged  with  the  Little  ft  Hays  Investment  Ck>mpany  of  St. 
Lonis  for  the  sale  of  the  preferred  stock,  and  placed  In  their  hands,  at  the 
time,  a  written  statement,  over  the  signature  of  the  corporation  by  Its  presi- 
dent, John  H.  Tennent,  to  the  effect  that  $300,000  of  preferred  stock  had  just 
been  Issued  In  strict  conformity  with  the  laws  of  Missouri ;  that  all  the  com- 
mon and  part  of  the  preferred  stock  was  owned  by  the  officers  and  directors 
of  the  company;  that  the  total  net  earnings  available  for  annual  dividends 
would  not  be  less  than  five  times  the  amount  required  for  dividends  on  the 
preferred  stock.  They  also  gave  the  investment  company  a  written  statement, 
falsely  setting  forth  In  detail  the  assets  and  liabilities  of  the  company,  and 
that  It  had  received  paid  subscriptions  to  Its  Increased  capital  stock  amount- 
ing to  $400,000,  which  made  Its  capital  and  surplus  $885,605.83.  Those  state- 
ments, together  with  others  of  similar  character,  were  delivered  to  the  In- 
vestment company  for  the  purpose  of  having  them  exhibited  to  the  public,  to 
bring  about  sales  of  the  preferred  stock.  The  Investment  company,  making 
use  of  them  for  the  intended  purpose,  In  the  course  of  a  year  sold  some  over 
2,000  shares  of  the  stock,  accounted  to  the  shoe  company  for  about  90  per 
cent  thereof,  and  retained  the  balance  as  Its  commission.  The  appellants, 
Scott,  Martin,  and  Gauss,  were  among  the  purchasers.  The  shoe  company, 
through  sales  made  by  the  Investment  company  and  others,  making  use  of 
the  same  statements,  realized  about  $300,000  from  the  total  sales  of  all  stock. 
Soon  after,  receiving  the  certificate  of  Increase  the  shoe  company  commenced 
paying  quarterly  dividends  on  the  preferred  stock  so  sold,  at  the  rate  of  7 
per  cent  per  annum,  and  continued  so  doing  during  the  years  1904  and  1905, 
the  last  payment  being  made  on  January  1,  1906.  In  January,  1006,  an  exam- 
ination of  the  books  of  the  shoe  company  was  made  at  the  Instance  of  the 
preferred  stockholders,  and  disclosed  the  fact  that  the  company  was  Insolvent, 
and  had  been  so  for  years,  and  was  so  when  Its  capital  stock  was  Increased ; 
that  the  statements  made  by  the  comi)any  to  secure  the  Increase  of  capital  and 
otherwise  to  Influence  purchasers  were  false  and  fraudulent,  and  that  the  evi- 
dence of  their  falsity  had  been  concealed  from  the  stockholders  and  public  by 
the  president  of  the  shoe  company.  It  further  turned  out  that  the  Increased 
stock  had  not  been  subscribed  or  paid  for  at  the  time  the  statement  was  made 
for  securing  the  Increase,  and  never  had  been  paid  for,  except  as  the  invest- 
ment company  and  others  sold  the  same  and  turned  over  the  proceeds  to  the 
shoe  company.  The  appellants  bought  their  stock  upon  the  faith  of  the  rep- 
resentations made  in  the  statements  so  made  and  uttered  by  the  shoe  com- 
pany and  repeated  by  the  investment  company.  Investigation  into  the  affairs 
of  the  company  proceeded  during  the  months  of  January  and  part  of  February 
when,  upon  the  advice  of  counsel,  the  appellants  repudiated  their  contract  of 
phrchase,  and  tendered  back  the  stock  and  dividends  which  they  had  received 
from  the  shoe  company.  About  that  time,  on  February  10,  1906,  a  petition  In 
bankruptcy  was  filed  against  the  shoe  company,  which  was  afterwards  confess- 
ed by  the  company,  and  an  adjudication  followed  on  March  2,  1906.  Appel- 
lants undertook  to  prove  claims  against  the  estate  in  bankruptcy  for  the 
amount  of  money  paid  by  them,  respectively,  for  their  preferred  stock  less 
such  dividends  as  they  had  received  thereon.  Their  claims  were  disallowed 
by  the  referee,  and  his  action  was  approved  by  the  district  court  on  proper 
proceedings  bringing  It  there  for  review.  The  present  appeal  challenges  the . 
rulings  so  made. 

Joseph  S.  Laurie  and  Frederick  N.  Judson  (John  F.  Green,  on  the 
brief),  for  appellants. 

B.  Schnurmacher  and  Lee  W.  Grant  (Leo  Rassieur,  on  the  brief), 
for  appellee. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  GARLAND,  Dis- 
trict Judge. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above).  Appel- 
lants claimed  below,  and  now  claim  here,  that  they  are  entitled  to 
prove  their  claims  against  the  estate  of  the  shoe  company  in  bankrupt- 
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cy,  for  two  reasons:  First,  because  the  issue  of  preferred  stock,  of 
which  they  acquired  a  part,  was  fictitious  and  void,  in  that  it  was 
never  subscribed  or  paid  for,  as  required  by  the  Constitution  and 
statutes  of  Missouri,  and  consequently  they  never  sustained  the  re- 
lation of  stockholders  to  the  company,  but  that  of  creditors  to  the 
extent  of  the  money  paid  for  their  stock;  second,  because  they  were 
induced  to  purchase  the  same  by  false  and  fraudulent  representations 
made  by  the  corporation  and  its  agents,  and  repudiated  and  rescind- 
ed their  contracts  of  purchase  upon  discovering  the  fraud  practiced 
upon  them.  We  will  consider  these  two  propositions  in  the  order  in 
which  they  are  stated. 

Article  12,  §  8,  of  the  Constitution  of  Missouri  (Ann.  St.  1906,  p. 
304),  ordains  that: 

"No  corporation  Bhall  issue  stock  or  bonds  except  for  money  paid,  labor 
done  or  property  actually  received;  and  the  fictitious  Increase  of  stock  or 
indebtedness  shall  be  void.  The  stock  and  bonded  indebtedness  of  corporations 
shall  not  be  increased,  except  in  pursuance  of  the  general  law,  nor  without  the 
consent  of  the  persons  holding  the  larger  amount  in  value  of  the  stock  first 
obtained  at  a  meeting  called  for  the  purpose,  first  giving  sixty  days*  public 
notice,  as  may  be  provided  by  law." 

The  pertinent  statutes  enacted  to  carry  this  constitutional  provision 
into  effect  are  sections  962,  1327,  and  1329  of  the  Revised  Statutes  of 
Missouri  1899  (Ann.  St.  1906,  pp.  860,  1071,  1072).  Section  962  is 
a  re-enactment  of  the  constitutional  prohibition  providing  that  the 
shares  of  stock  or  bonds  arising  from  an  increase  thereof  shall  only 
be  disposed  of  "for  money  paid,  labor  done  or  money  or  property 
actually  received,"  and  that  "all  fictitious  issues  or  increase  of  stock 
or  of  bonds  shall  be  void."  Section  1327,  relating  especially  to  "man- 
ufacturing and  business  companies,"  provides  that: 

"Any  corporation  increasing  its  capital  stock  shall  before  the  same  shall 
take  effect,  cause  to  be  paid  up  of  such  increase  of  capital  stock  not  less  than 
fifty  per  cent.  In  lawful  money  of  the  United  States." 

Section  1329  makes  provision  for  holding  a  meeting  and  taking 
the  vote  of  stockholders  on  a  proposition  to  increase  or  diminish  the 
amount  of  capital  stock,  and  provides  that : 

"A  statement  of  the  proceedings  showing  a  compliance  with  the  provisions 
of  this  article,  the  amount  of  capital  actually  paid  In  *  *  *  the  whole 
amount  of  assets  and  liabilities  of  the  corporation,  and  the  amount  to  which 
the  capital  stock  shall  be  increased  or  diminished,  shall  be  made  out,  signed 
and  verified  by  the  affidavit  of  the  chairman,  and  be  countersigned  by  the 
secretary;  and  such  statement  shall  be  acknowledged  by  the  chairman,  and 
recorded,  as  provided  in  section  1313,  and  a  certified  copy  of  such  recorded  in- 
strument shall  be  filed  in  the  office  of  the  Secretary  of  State,  who  shall  there- 
upon Issue  a  certificate  that  such  corporation  has  complied  with  the  law  made 
and  provided  for  the  increase  or  decrease  of  capital  stock,  as  the  case  may 
be,  and  the  amount  to  which  such  capital  stock  is  Increased  or  decreased ;  and 
such  certificate  shall  be  taken  In  all  courts  of  this  state  as  evidence  of  such 
increase  or  decrease  of  stock ;  and  thereupon  the  capital  stock  of  such  corpo- 
ration shall  be  increased  or  diminished  to  the  amount  specified  in  such  cer- 
tificate: •  •  •  Provided,  that  In  case  of  increase  of  capital  stock,  the 
statement  above  provided  for  shall  set  out  the  percentage  of  the  increase 
that  has  been  actually  paid  up  in  lawful  money  of  the  United  States,  and  that 
it  Is  In  the  custody  of  the  board  of  directors." 
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1.  The  first  contention  of  appellants  is  that  the  preferred  stock  was 
▼Old  ab  initio;  that  money  paid  for  it  was  without  consideration,  and 
is  held  by  the  corporation  as  money  had  and  received,  for  the  use  of  the 
depositor.  It  is  not  claimed  that  the  shoe  company,  in  its  proceedings 
to  effect  the  increase,  failed  to  comply  with  any  of  the  formal  require- 
ments of  the  statute.  Neither  is  it  claimed  that  the  certificate  of  the 
Secretary  of  State  evidencing  such  compliance  and  sanctioning  the 
increase  of  stock  is  in  any  respect  informal  or  incomplete;  but  it  is 
claimed  that  the  shoe  company  falsely  stated,  in  its  statement  pro- 
vided for  by  section  1329,  that  its  proposed  increased  stock  "had  been 
actually  paid  up  in  lawful  money  of  the  United  States,  and  was  in  the 
hands  of  its  board  of  directors" ;  whereas,  in  truth  and  in  fact,  none 
of  it  had  then  been  either  subscribed  or  paid  for.  For  this  reason 
it  is  claimed  the  issue  was  fictitious  and  void,  within  the  meaning  of 
the  Constitution  and  statutes  of  Missouri.  It  must  be  conceded,  we 
think,  from*  the  proof  before  us  that  the  statement  so  made  was  false. 
No  part  of  the  increase  had  actually  been  subscribed  or  paid  for,  and 
the  excessive  assets  over  liabilities  as  shown  in  the  statement,  which 
might  have  afforded  the  basis  of  an  increase  for  the  purpose  of  capital- 
izing the  surplus,  was  fictitious,  and  did  not  exist  in  fact. 

Does  the  fact  that  the  authorized  preferred  stock  had  not  been  sub- 
scribed or  paid  for  before  the  statement  was  made  and  the  certificate 
of  conformity  was  issued  by  the  Secretary  of  State  render  the  whole 
issue  fictitious  and  void?  As  we  interpret  the  statutes  of  Missouri 
on  the  subject  of  increasing  the  capital  stock  of  an  existing  corpora- 
tion, a  scheme  is  provided  by  which  such  increase  may  be  authorized. 
and  thereby  a  subject  of  sale  created.  It  is  only  after  the'  increase  is 
authorized  that  a  company  can  have  any  increased  stock  to  oflfer  for 
subscription  and  sale.  The  Constitution  of  the  state  makes  Kttle  refer- 
ence to  the  method  of  authorizing  or  increasing  capital  stock.  It  pro- 
vides merely  that  it  shall  not  be  increased,  except  pursuant  to  general 
law,  with  the  consent  of  persons  holding  a  majority  in  value  of  .the 
stock,  and  after  sixty  days'  notice,  as  may  be  provided  by  law.  The 
important  prohibition  relates  to  the  use  to  be  made  of  the  stock  after 
it  is  authorized.  It  ordains  that  "no  corporatit^n  shall  issue  stock 
*  *  *  except  for  money  paid,  labor  done  or  property  actually  re- 
ceived and  all  .fictitious  increases  of  stock  *  *  ♦  shall  be  void." 
The  word  "issue"  here  employed  is  obviously  used  in  its  ordinary  com- 
mercial or  financial  sense,  meaning  "to  emit,"  "put  into  circulation," 
or  "dispose  of  securities"  already  authorized  and  prepared  for  disposi- 
tion. Black's  Law  Dictionary;  Century  Dictionary;  Folks  v.  Yost,  64^ 
Mo.  App.  55,  59.  The  word  "fictitious"  employed  in  the  Constitution 
is  found  in  immediate  connection  with  the  prior  provision  relating 
to  the  issue  of  stock,  and  by  the  most  natural  and  familiar  rule  of 
construction  ought  to  be  construed  in  connection  with  it;  and  as  so 
construed,  it  means,  in  our  opinion,  that  all  increases  of  capital  stock 
which  are  not  issued  for  money  paid,  labor  done,  or  property  actually 
received  are  fictitious  and  void.  The  record  discloses  that  the  shoe 
company  disposed  of  or  put  into  circulation  much,  if  not  all,  of  its 
increased  stock.  Such  disposition,  in-  our  opinion,  amounted  to  the 
issue  of  the  stock  within  the  contemplation  of  the  constitutional  pro- 
leoF.— 37 
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vision.  The  shoe  company  received  in  actual  money  the  substantial 
sum  of  about  90  cents  on  the  dollar  per  share  for  all  of  its  preferred 
stock,  sold  by  or  on  its  account,  and  this,  of  course,  includes  that  sold 
to  the  appellants  in  this  case.  In  view  of  this  fact  it  cannot  be  success- 
fully claimed  that  the  stock  so  issued — that  is,  put  into  circulation  or 
disposed  of — was  fictitious  within  the  meaning  of  the  Constitution  of 
Missouri  or  the  re-enactment  of  its  provisions  in  section  962.  This 
conclusion  is  supported  by  the  following  authorities:  Memphis,  etc.. 
Railroad  v.  Dow,  120  U.  S.  287,  7  Sup.  Ct.  482,  30  L.  Ed.  .695 ;  Sioux 
City,  O.  &  W.  R.  Co.  v.  Manhattan  Trust  Co.,  34  C.  C.  A.  431,  92 
Fed.  428;  William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co.,  69 
C.  C.  A.  73,  122  Fed.  569 ;  Van  Cleve  v.  Berkey,  143  Mo.  109,  44  S. 
W.  743,  42  L.  R.  A.  593 ;  State  ex  inf.  Attorney  General  v.  Hogan, 
163  Mo.  43,  63  S.  W.  378 ;.  Rumsey  Mfg.  Co.  v.  Kaime,  173  Mo.  551, 
73  S.  W.  470 ;  Peoria  &  Springfield  R.  R.  Co.  v.  Thompson,  103  111. 
187;  Stein  v.  Howard,  65  Cal.  616,  4  Pac.  662. 

Not  only  so,  'but  section  1327,  Rev.  St.,  affords  very  persuasive  evi- 
dence of  the  correctness  of  the  foregoing  conclusion.  It  provides,  not 
that  50  per  cent,  at  least  of  the  increase  must  be  paid  for  before  the 
statement  is  made  to  secure  its  authorization,  but  before  the  increase 
"shall  take  effect."  This  phraseology  seems  to  assume  the  completion 
of  proceedings  to  secure  an  increase  pf  stock  before  payment  is  re- 
quired ;  and  wisely  provides  that  it  shall  not  take  effect  as  a  recognized 
addition  to  the  capital  stock  or  increased  liability  of  a  corporation  un- 
til it  is  at  least  half  paid  up.  As  further  support  to  the  conclusion 
reached  attention  is  called  to  the  fact  that  there  is  no  statutory  provi- 
sion for  making  any  preliminary  subscription  to  increased  stock  like 
that  made  by  section  1327  Rev.  St.  (supra),  with  reference  to  the  orig- 
inal stock  of  a  manufacturing  and  business  corporation.  That  statute 
is  in  pari  materia  with  the  one  under  consideration,  and  may  properly 
be  considered  in  ascertaining  the  legislative  intent. 

2.  In  apparent  conformity  with  the  provision  of  section  1329,  Rev. 
St.  Mo.  1899,  the  recorded  statement  made  by  the  officers  of  the  shoe 
company  set  forth  "that  all  of  the  increase  of  capital  stock  had  been 
actually  paid  up  in  lawful  money  of  the  United  States,  and  was  in 
the  hands  of  the  board  of  directors  of  the  company."  This  last  state- 
ment was  doubtless  false  in  fact.  None  of  it  had  then  been  sold, 
and  no  proceeds  of  sales  were  then  in  the  hands  of  the  board  of  di- 
rectors. But  the  statement  as  a  whole  was  correct  in  form,  and 
set  forth  facts  which  justified  the  Secretary  of  State  in  issuing  the 
certificate.  He  acted  upon  it,  and  issued  the  certificate  of  compli- 
ance, which  operates  under  the  laws  of  Missouri  as  an  official  declara- 
tion of  a  lawful  increase  of  stock.  The  statement  cannot  now  be 
assailed  on  the  ground  of  its  falsity  in  the  particular  just  mentioned. 
Assuming  that  a  statement  on  the  subject  falsified  was  one  of  the 
details  required  by  law  for  securing  a  certificate  of  increase,  its  truth- 
fulness was  not  fundamental  to  the  validity  of  the  increase.  We  have 
already  seen  that  the  stock  was  paid  for  when  it  was  actually  issued. 
The  failure  to  have  60  per  cent,  or  more  of  the  increased  capital 
actually  paid  for,  and  that  amount  of  money  actually  in  the  custody 
of  the  board  of  directors  before  the  required  statement  was  executed 
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by  the  officers  of  the  company,  was,  at  worst,  an  irregularity  in  the 
method  of  paying  up  the  increase.  The  subsequent  sale  of  the  stock 
by  the  shoe  company  and  receipt  by  it  of  its  fair  and  reasonable 
value  were  the  substantial  things.  The  appellants  cannot  in  this 
collateral  way  challenge  the  regularity  of  the  proceedings,  or  truth- 
fulness of  the  statement  of  facts  which  resulted  in  the  certificate  is- 
sued by  the  Secretary  of  State.  Otherwise  any  other  stockholders 
could  do  the  same  thing,  and  the  entire  issue  of  stock  would  be  sub- 
ject to  innumerable  and  constant  attacks.  In  this  way  corporate  en- 
terprises would  be  ruinously  harassed  and  embarrassed.  The  success 
of  business,  the  stability  of  values,  and  an  obvious  wise  public  policy 
demanded  some  arbiter.  The'  statute  provided  this  arbiter  in  the 
Secretary  of  State,  and  made  his  decision,  expressed  in  his  certificate 
of  compliance,  conclusive  as  to  all  persons,  except  the  state  itself,  of 
tKe  validity  of  the  issue.  First  National  Bank  v.  Rockefeller,  195 
Mo.  15,  93  S.  W.  761;  Chubb  v.  Upton,  95  U.  S.  666,  24  L.  Ed. 
523;  Handley  v.  Stutz,  139  U.  S.  430,  11  Sup.  Ct.  530,  35  L.  Ed. 
227,  and  cases  cited. 

3.  Do  the  false  and  fraudulent  statements  made  by  the  shoe  com- 
pany and  its  agents  warrant  the  attempted  rescission  by  appellants  of 
their  contracts  of  purchase?  There  is  some  difference  in  the  facts 
attending  the  purchase  of  stock  by  the  three  appellants.  Scott  ac- 
quired his  directly  from  the  shoe  company,  in  reliance,  however, 
upon  one  of  the  false  statements  furnished  the  investment  company 
by  the  shoe  company.  Gauss  and  Martin  purchased  theirs  directly 
from  the  investment  company.  But  in  the  view  we  take  of  this  case 
these  differences  are  immaterial.  Much  evidence  appears  to  have 
been  taken  and  considerable  attention  was  given  below  to  the  ques- 
tion whether  ^jthe  investment  company  originally  purchased  the  stock 
from  the  shoe  company,  or  whether  it  acted  as  its  agent  in  disposing 
of  it.  This  question  was  not  answered  by  the  referee  or  the  court 
below,  and  in  our  opinion  does  not  require  determination  by  us. 
Whether  the  investment  company  sold  it  as  owner  or  agent,  it  made 
use  of  the  false  statements  purporting  to  show  the  true  financial  con- 
dition of  the  shoe  company,  which  had  been  furnished  to  it  by  the 
shoe  company  for  that  purpose.  The  latter  company,  when  it  placed 
.these  false  statements  in  the  hands  of  the  investment  company,  knew 
they  were  false,  and  intended  they  should  be  used  to  induce  pur- 
chasers to  buy  its  stock.  In  other  words,  it  knew  that  the  statements 
were  adapted  to  deceive  and  were  to  be  employed  for  that  purpose. 
In  such  circumstances  the  law  reinforces  the  plain  moral  obligation, 
and  holds  the  maker  of  them  liable  to  persons  deceived  by  them. 
City  Bank  of  Columbus  v.  Phillips,  22  Mo.  85,  64  Am.  Dec.  254; 
Clark  V.  Edgar,  84  Mo.  106,  64  Am.  Rep.  84;  Holmes  v.  Harrington, 
20  Mo.  App.  661;  Gries  v.  Blackman,  30  Mo.  App.  2;  Bank  v.  Lanier, 
11  Wall.  369,  378,  20  L.  Ed.  172;  Windram  v.  French,  151  Mass. 
647,  24  N.  E.  914,  8  L.  R.  A.  750;  Peterson  v.  People's  Building. 
Loan  &  Savings  Ass'n,  124  Mich.  573,  83  N.  W.  606 ;  Cazeaux  v. 
Mali,  26  Barb.  (N.  Y.)  578,  583 ;  Williams  v.  Wood,  14  Wend.  (N.  Y.) 
127 ;   1  Cook  on  Corporations  (5th  Ed.)  §  144. 

4.  The  record  shows  that  at  least  $275,000  of  the  present  indebted- 
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ness  of  the  shoe  company  was  contracted  after  all  the  stock  now  in 
question  had  been  purchased  by  the  appellants.  It  also  shows  that 
the  shoe  company  represented  generally  to  the  public  and  to  persons 
from  whom  it  sought  credit  (amongst  other  things  already  referred 
to)  that  it  had  a  capital  stock,  fully  paid  up,  of  $800,000,  of  which 
$500,000  was  common,  and  $300,000  was  preferred  stock.  It  made 
statements  to  the  same  effect  to  R.  G.  Dun  &  Co.,  a  widely  known 
commercial  »agency,  and  in  addition  thereto  it  stated  that  $400,000 
of  new  money  had  been  paid  into  the  company  as  a  result  of  the  in- 
crease of  its  stock.  Similar  statements  were  made  to  banks  of  the 
city  of  St.  Louis  for  the  purpose  of  securing  loans  of  money;  and, 
as  a  result,  large  loans  were  actually  made  to  the  shoe  company,  many 
of  which  are  still  due  and  will  never  be  paid,  except  in  so  far  as  the 
dividends  which  may  be  declared  in  the  bankruptcy  proceeding  may 
do  so.  Th^e  dividends  will  be  small.  The  record  shows  that  claims 
amounting  to  $633,439.97,  exclusive  of  claims  Jike  those  we  are  now 
considering,  have  been  allowed  against  the  estate,  and  that  the  assets 
amount  to  only  about  $230,000.  It  thus  appears  as,  a  fact  proved  in 
this  case  that  creditors  dealt  largely  with  the  shoe  company,  and  made 
loans  of  money  to  it,  after  the  increase-  of  its  stock,  in  reliance  upon 
the  fact  and  validity  of  that  increase,  Indeed,  if  it  had  not  been  prov- 
ed, the  law  would  indulge  the  presiunption  that  credit  was  given  to 
the  shoe  company  in  reliance  upon  its  increased  capital.  Palmer  v. 
Bank  of  Zumbrota,  72  Minn.  266,  75  N.  W.  380.  The  record  fur- 
ther discloses  that  dividends  on  the  preferred  stock,  were  paid  quarter- 
ly by  the  shoe  company,  at  the  rate  of  7  per  cent,  per  annum,  and  that 
each  of  the  appellants  received  the  regular  dividends  on  his  holdings 
from  the  time  of  their  purchase  until  and  including  January  1,  1906. 
Each  of  them  received  from  four  to  eight  quarterly  dividends  on  their 
stock,  dependent  upon  the  time  when  they,  respectively,  made  their 
purchases. 

From  the  foregoing  stunmary  of  the  main  and  essential  facts  we 
find  ourselves  confronted  with  the  following  question  of  law :  Wheth- 
er persons  who  have  been  induced  by  false  statements  of  the  officers 
of  a  corporation  to  innocently  purchase  some  of  its  preferred  stock, 
and  who  for  a  year  or  more  have  accepted  dividends  declared  quarter- 
ly upon  the  stock  purchased  by  them,  may,  after  discovering  the  falsity 
of  the  statements  made,  and  after  a  state  of  insolvency  and  actual 
bankruptcy  of  the  corporation  has  supervened,  repudiate  their  pur- 
chases, and  participate  in  the  assets  of  the  insolvent  estate  pro  rata 
with  general  creditors  who  innocently  contracted  their  debts  on  the 
strength  of  the  validity  of  the  increase  of  stock  and  of  the  additional 
resources  which  appellants  and  others  similarly  situated  have  reason- 
ably caused  them  to  believe  the  corporation  possessed?  Ordinarily 
it  is  true  that  any  person  who  has  been  deceived  by  false  and  material 
statements  of  another  into  making  a  contract  with  him  may,  by  timely 
action  and  observance  of  other  equitable  principles,  rescind  the  same 
and  recover  back  money  paid  in  its  performance.  And  this  is  ordi- 
narily true  when  individuals  make  contracts  with  corporations.  The 
executive  officers  of  the  corporations,  acting  within  the  scope  of  their 
general  authority,  may  so  misrepresent  material  facts  ^s  to  entitle  per- 
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sons  dealing  with  them  to  rescind  their  contracts.  But  is  there  noth- 
ing in  the  present  case  which  differentiates  it  from  such  cases?  Ap- 
pellants have  admittedly  been  for  some  time  and  now  are  prima  facie 
stockholders  of  the  shoe  company,  and  nothing  else.  They  have  from 
the  beginning  allowed  themselves  to  be  held  out  as  such.  The  real 
party  against  which  they  arc  seeking  relief  is  -  the  body  of  general 
creditors  of  their  corporation.  Whatever  relief  may  be  granted  to 
them  in  this  case  will  reduce  the  percentage  which  the  general  cred- 
itors will  ultimately  realize  upon  their  claims.  Although  a  cor- 
poration is  in  law  treated  as  an  entity  separate  from  its  compo- 
nent stockholders,  the  latter  are,  in  substance,  all  there  is  to  a 
corporation.  They,  by  their  duly  chosen  agents  conduct  all  its 
business.  They  enjoy  the  net  earnings  which  is  the  final  object  and 
purpose  of  a  manufacturing  and  business  corporation.  They  own  all 
the  assets,  but  own  the  same  subject  to  a  well-recognized  prior 
right  of  creditors  thereto. 

In  Sawyer  v.  Hoag,  17  Wall.  610,  623,  21  L.  Ed.  731,  Mr.  Justice 
Miller,  speaking  for  the  Supreme  Court  on  the  relation  of  a  corpora- 
tion to  its  stockholders,  uses  the  following  languages 

"It  is  very  true  that  by  the  power  of  the  Legislature  there  is  created  In  all 
acts  of  IncorporatioB  a  legal  entity,  which  can  contract  with  its  shareholders 
in  the  ordinary  transactions  of  business  as  with  other  persons.  *  *  *  But, 
after  all,  this  artificial  body  is  but  the  representatiye  of  Its  stockholders,  and 
exists  mainly  for  their  benefit,  and  is  governed  and  controlled  by  them  through 
the  officers  whom  they  elect.  And  the  interest  and  power  of  legal  control  of 
each  shareholder  is  in  exact  proportion  to  the  amount  of  his  stock.  It  is, 
therefore,  but  Just  that  when  the  Interest  of  the  public  or  of  strangers  deal- 
ing with  this  corporation  is  to  be  affected  by  any  transaction  between  the 
stockholders  who  own  the  corporation  and  the  corporation  itself,  such  trans- 
action should  be  subject  to  rigid  scrutiny,  and  If  fonnd  to  be  infected  with 
anything  unfair  towards  such  third  person,  calculated  to  injure  him,  or  de- 
signed Intentionally  and  inequitably  to  screen  the  stockholder  from  loss  at 
the  expense  of  the  general  creditor,  It  should  be  disregarded  or  annulled  so 
far  as  it  may  Inequitably  aftect  him." 

In  Sanger  v.  Upton,  Assignee,  91  U.  S.  66,  60,  23  L.  Ed.  220,  Mr. 
•  Justice  Swayne,  speaking  for  the  Supreme  Court  on  the  same  subject, 
said: 

**The  capital  stock  of  an  incorporated  company  Is  a  fund  set  apart  for  the 
payment  of  Its  debts.  It  Is  a  substitute  for  the  personal  liability  which  sub- 
sists in  private  copartnerships.  When  debts  are  incurred,  a  contract  arises 
with  the  creditors  that  it  shall  not  be  withdrawn  or  applied,  otherwise  than 
upon  their  demands,  until  such  demands  are  satisfied.  The  creditors  have  a 
lien  upon  it  in  equity." 

In  Hawkins  v.  Glenn,  131  U.  S.  319,  329,  9  Sup.  Ct  739,  742,  33 
L.  Ed.  184,  Mr.  Chief  Justice  Fuller,  speaking  for  the  court,  said : 

"A  stockholder  is  so  far  an  Integral  part  of  the  corporation  that,  in  the  view 
of  the  law,  he  is  privy  to  the  proceedings  touching  the  body  of  which  he  Is  a 
member." 

See,  also,  to  the  same  general  effect,  the  following  cases:  Glenn 
V.  Liggett,  135  U.  S.  633,  10  Sup.  Ct.  867,  34  L.  Ed.  262;  Fogg  v. 
Blair,  139  U.  S.  118,  11  Sup.  Ct.  476,  35  L.  Ed.  104;  Hollins  v. 
Brierfield 'Coal  &  Iron  Co.,  150  U.  S.  371;  14  Sup.  Ct.  127,  37  L. 
Ed.  1113. 
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From  the  principles  just  enunciated  it  follows  that  any  persons 
loaning  money  to  a  corporation,  or  otherwise  becoming  its  creditor, 
may  do  so  in  reliance  upon  the  protection  and  security  which  the 
money  invested  by  the  shareholders  in  the  capital  stock  of  the  com- 
pany affords  them.  This  is  not  only  theoretically  true,  but  common 
experience  teaches  that  it  is  practically  true  also.  It  is  a  common 
thing  for  corporations  of  the  present  day  to  advertise  the  amount  of 
their  capital  and  surplus  as  a  ground  of  confidence  in  them.  Money 
is  deposited  in  banks  largely  on  the  assurance  which  the  capital  and 
surplus  affords,  and  banks,  on  the  other  hand,  as  well  as  others,  loan 
their  funds  to  corporate  borrowers  largely  on  the  strength  of  their 
advertised  capital.  Accordingly,  when  the  banks  and  others,  who  now 
occupy  the  position  of  general  creditors  of  the  estate  of  the  bank- 
rupt shoe  company,  loaned  their  money  to  the  latter  company,  they 
were  at  liberty  to  regard,  and  did  regard,  the  advertised  paid-up  cap- 
ital, consisting  in  part,  at  least,  of  $300,000,  resulting  from  the  sale  of 
the  increased  stock  in  question,  as  an  actual  existing  fund  available 
to  them  for  the  satisfaction  of  their  debts  before  the  stockholders  had 
any  right  to  appropriate  it ;  and  the  stockholders  of  the  shoe  company, 
including  appellants,  invested  their  money  in  its  stock  in  full  recogni- 
tion of  the  law  and  presumably  of  the  fact  that  others  might  deal  with 
the  company  and  become  its  creditors  on  the  streng^  of  the  capital 
contributed  by  them.  There  is  no  difference  between  the  holders 
of  preferred  and  common  stock  in  the  respects  just  alluded  to.  The 
rights  of  the  former  as  against  creditors  are  in  no  respect  different 
from  those  of  the  latter.  The  owners  of  preferred  stock  generally 
have  certain  rights  of  precedence  over  the  owners  of  common  stock 
in  dividends  and  final  distribution  of  assets ;  but  the  rights  of  both 
are  alike  subordinate  to  those  of  creditors. 

In  view  of  the  foregoing  facts  and  principles  the  rights  of  the 
innocent  general  creditors  are  superior  to  those  of  the  deceived  stock- 
holders. It  is  a  familiar,  general  principal  of  law,  as  well  as  of  morals, 
that  when  one  of  two  innocent  parties  must  suffer  by  the  fraiid  of 
another,  the  one  who  has  enabled  such  third  party  to  commit  the  fraud* 
ought  to  sustain  the  loss.  United  States  Bank  v.  Bank  of  Georgia, 
10  Wheat.  333,  344,  6  L.  Ed.  334;  Friedlander  v.  Texas,  etc.,  Ry.  Co., 
130  U.  S.  416,  425,  9  Sup.  Ct.  570,  '32  L.  Ed.  991 ;  Rice  v.  Groff- 
mann,  56  Mo.  434,  437 ;  International  Bank  v.  German  Bank,  71  Mo. 
183,  197,  36  Am.  Rep.  468 ;  Smith  v.  Armour  Packing  Co.  (C  C.  A.) 
158  Fed.  86 ;  Chapman  v.  Rose,  56  N.  Y.  137,  141,  15  Am.  Rep.  401  ; 
Scanlon-Gipson  Lumber  Co.  v.  Germania  Bank,  90  Minn.  479,  488,  97 
N.  W.  380.  Reference  may  also  be  made  to  16  Cyc.  p.  703,  for  a  state- 
ment of  the  rule  and  collection  of  many  cases  in  which  it  has  been 
recognized  and  followed.  Applying  this  rule  to  the  facts  of  the  present 
case,  there  seems  to  be  no  escape  from  the  conclusion  that  the  pur- 
chasers of  the  preferred  stock  in  question  largely  contributed  to  the 
ability  of  the  shoe  company  and  its  officers  to  occasion  loss  to  its  gen- 
eral creditors.  Within  the  limitation  of  the  rule  made  appropriate  by 
the  peculiar  facts  of  the  case  of  Western  Union  Telegraph  Co.  v. 
Schriver,  72  C.  C.  A.  596,  141  Fed.  538,  4  L.  R.  A.  (N.  IS.)  678,  the 
same  result  would  follow.    The  stockholders  gave  their  agents,  the 
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oiBcers  of  the  corporation,  the  opportunity,  and  endowed  them  with 
power  to  advertise  and  hold  out  to  the  public,  as  an  inducement  to 
extend  credit  to  their  company,  the  fact  that  their  new  stock  had  been 
sold,  and  that  the  proceeds  thereof  had  been  paid  in ;  and  the  stock- 
holders, including  appellants,  had  reason  to  believe  and  must  be  held 
to  have  known  that  their  agents,  in  the  usual  course  of  business, 
would  avail  themselves  of  their  opporttmity  and  exercise  their  power 
accordingly.  Under  any  possible  view  of  the  case  the  appellants  are 
estopped  from  asserting  their  claims  against  the  right  of  the  general 
creditors  who  acted  to  their  prejudice  upon  the  representations  made 
by  the  agents  of  appellants  and  the  other  stockholders. 

5.  The  Supreme  Court  of  the  United  States,  in  the  case  of  Scott 
V.  Deweese,  181  U.  S.  202,  21  Sup.  Ct.  585,  45  L.  Ed.  822,  consid- 
ered the  double  liability  of  stockholders  in  national  banks,  provided 
for  by  section  5151  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  3465),  and  in  that  case  a  question  arose,  much  like  that  now  before 
us,  touching  the  effect  of  false  statements  and  false  representations 
made  by  the  officers  of  the  bank.  It  was  there  said  by  Mr.  Justice 
Harlan,  speaking  for  the  court  (page  213  of  181  U.  S.,  page  589  of 
2lSup.  Ct.  [46  L.  Ed.  822]): 

"If  the  Bubeerlber  became  a  ghareholder  in  consequence  of  frauds  practiced 
upon  him  by  others,  whether  they  be  officers  of  the  bank  or  offices  of  the  gov- 
ernment, he  must  look  to  them  for  such  redress  as  the  law  authorizes,  and  is 
estopped,  as  against  creditors,  to  deny  that  he  is  a  shareholder,  within  the 
meaning  of  section  5151,  if  at  the  time  the  rights  of  creditors  accrued  he  oc- 
cupied and  was  accorded  the  rights  appertaining  to  that  position." 

We  find  in  the  present  case  all  the  elements  upon  the  assumption 
of  which  Mr.  Justice  Harlan  made  the  observation  just  quoted.  The 
appellants,  at  the  time  the  rights  of  most,  if  not  all,  of  the  general 
creditors  of  the  shoe  company  accrued,  occupied  the  position  of  share- 
holders, and  Were  accorded  rights  as  such,  including  the  right,  which 
was  frequently  exercised,  of  sharing  in  the  supposed  net  earnings  of 
the  company  in  the  form  of  dividends. 

In  the  Scott  Case  the  Supreme  Court  had  under  consideration  many 
phases  of  the  relation  of  stockholders  to  national  banks  and  to  their 
creditors,  both  before  and  at  the  time  of  the  failure  of  the  bank,  and 
the  case  contains  an  instructive  consideration  of  the  general  subject, 
as  well  as  a  review  of  prior  authorities  on  the  same  and  kindred 
questions.  While  it  is  there  assumed,  without  commitment,  however, 
that  a  stockholder  may,  by  proper  proceedings,  instituted  in  good 
faith  and  in  due  time  before  the  suspension  of  a  bank,  secure  a  re- 
scission of  his  contract  of  subscription  for  fraud  practiced  upon  him 
by  the  officers,  yet  the  case  affords  direct  authority  for  what  we  deem 
to  be  a  just  and  practical  general  rule:  That  when  one  has  for  a 
considerable  period  of  time  prior  to  the  failure  of  a  corporation  oc- 
cupied the  position  of  one  of  its  stockholders,  and  exercised  and  en- 
joyed the  rights,  privileges,  and  fruits  of  that  relation,  including  the 
chance  of  enhanced  value  of  his  holdings,  when  fortune  frowns,  and 
the  chances  turn  against  him,  it  is  too  late  to  assert,  as  against  cred- 
itors of  the  corporation,  the  right  to  rescind  his  contract  of  stock 
subscription  on  the  ground  of  false  representations  after  a  state  of 
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insolvency  has  supervened,  and  after  proceedings  to  wind  up  the  cor- 
poration for  the  benefit  of  creditors  have  been  or  are  about  to  be  in-* 
stituted. 

A  case  involving  the  foregoing  elements  inevitably  discloses  such 
want  of  diligence,  such  delay  or  inactivity,  or  such  counter-equities 
in  favor  of  creditors  as  within  well-recognized  principles  precludes 
resort  to  a  court  of  equity  for  redress  by  a  defrauded  stockholder. 
The  rule  just  announced  has  not  been  established  without  opposition 
and  vigorous  dissent,  but  we  think  it  is  now  so  firmly  fixed  as  to 
command  general  obedience.  This  appears,  not  only  by  the  Scott 
Case  already  considered,  but  by  the  following  cases:  Newton  Nat. 
Bank  v.  Newbegin,  20  C.  C.  A.  339,  74  Fed.  135,  33  L.  R.  A.  727 ; 
Scott  V.  Latimer,  33  C.  C.  A.  1,  89  Fed.  843 ;  Lantry  v.  Wallace,  182 
U.  S.  536,  21  Sup.  Ct.  87(S,  45  L.  Ed.  1218;  lb.,  38  C.  C.  A.  510,  97 
Fed.  865 ;  Hood  v.  Wallace,  182  U.  S.  556,  21  Sup.  Ct.  885,  45  L. 
Ed.  1227;  Wallace  v.  Hood  (C.  C)  89  Fed.  11. 

Learned  counsel  for  appellants  have  called  our  attention  to  many 
cases,  all  of  which  have  been  carefully  considered.  Some  of  them 
have  fallen  by  the  way  in  the  progress  of  the  development  of  the  rule 
just  announced.  Others  being  inconsistent  with  that  rule,  and  with 
what  we  believe  to  be  the  doctrine  of  the  Supreme  Court,  cannot  re- 
ceive our  approbation. 

Other  minor  questions  were  ably  argued  at  the  bar,  but  as  they  are 
unimportant  in  view  of  our  conclusion  on  the  more  fundamental  ques- 
tions already  considered,  we  will  not  prolong  this  opinion  by  discussing 
them. 

The  decree  of  the  district  court  was  for  the  right  party,  and  it  is 
accordingly  affirmed. 


SHBPARD  V.  UNITED  STATES. 

(Oircalt  Court  of  Appeals,  Eighth  Circuit    January  18,  1908.) 

No.  2477. 

1,  Post  Offiob— Offenses  Against  Postal  Laws— Maxlino  Mattes  Relat- 

ing TO  Obscene  Book*— Indictment. 

In  an  Indictment  under  Rev.  St  §  3893,  as  amended  by  Act  Sept  26,  1888. 
•  c.  1039,  §  2,  26  Stat  496  (U.  S.  Comp.  St  1901,  p.  2658),  an  averment  that 
defendant  knowingly  deposited  in  a  post  office  for  mailing  circulars  giving 
Information  how,  where,  of  whom,  and  by  what  means  obscene,  lewd,  and 
lascivious  books  might  be  obtained,  and  that  defendant  unlawfully  and 
knowingly  meant  and  intended  thereby  to  give  such  Information  is  a  suffi- 
cient averment  that  defendant  knew  the  character  and  contents  of  such 
circulars,  and  It  is  not  necessary  to  set  out  the  same,  nor  to  further* char- 
acterize or  describe  the  books  referred  to  therein,  than  to  aver  that  they 
are  obscene,  lewd,  and  lascivious. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  40,  Post  Office,  §  70. 

Nonmailable  matter,  see  note  to  Tlmmons  v.  United  States,  30  O.  O^ 
A.  79.] 

2.  Same— Mailing  op  Pbohibited  Matter— Depositing  in  Letter  Box. 

Under  such  an  Indictment  an  averment  that  prohibited  matter  was  de- 
X>o8lted  in  a  post  office  is  sustained  by  proof  that  it  was  deposited  in  a 
letter  box  placed  by  the  government  for  receiving  mall,  and  was  taken  by 
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Its  agents  from  gach  box  to  tbe  post  office,  and  there  stamped  and  sent 
out. 

8.  ORiitiNAt.  La w*~EjVidei7oi^— Accomplices— Decot  Lettebb. 

The  writing  of  decoy  letters  by  agents  of  tbe  post  office  department  to 
a  person  suspected  of  rlolating  the  postal  laws  which  Induced  such  per- 
son to  send  unmallable  matter  4n  return  is  legitimate,  and  does  not  make 
such  agents  parties  to  the  offense  so  as  to  render  their  testimony  subject 
to  the  rule  relating  to  accomplices. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law, 
1 1086.1 

4.  Sahe—Instbucttons— Beasonablb  Doubt. 

It  is  the  better  practice  to  address  instructions  to  the  Jury  as  a  whole, 
and  an  instruction  on  the  subject  of  reasonable  doubt  in  a  criminal  case 
is  not  erroneous  because  it  is  so  addressed  and  not  to  each  Juror  indiyid- 
ually. 

5.  Post  Office-^ftenses  Against  Postal  Laws— Indictment  fob  Mahjno 

Pbohibitbd  Matteb. 

An  Indictment  charging  that  a  defendant  deposited  in  the  mails  un- 
mailable  matter  includes  the  charge  that  he  caused  such  matter  to  be  de- 
posited, it  being  immaterial  whether  he  deposited  it  by  his  own  hand  or 
by  an  agent. 

6.  Criminal  Law— Wbit  of  Bbbob— Review— Instructions. 

The  charge  of  a  court  cannot  be  reviewed  except  as  to  matters  to  which 
exception  was  taken. 

[Ed,  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  16,  Criminal  Law. 
fi  2656.] 

7.  Post  Office— Offenses  Against  Postal  Laws— Tbiai^Instbuctions. 

Instructions  in  a  prosecution  for  depositing  prohibited  matter  in  the 
malls  considered,  and  held  free  from  prejudicial  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Utah. 

Jesse  B.  Roote  and  Harrison  O.  Shepard  (S.  P.  Armstrong,  on  the 
brief),  for  plaintiff  in  error. 

Hiram  E.  Booth,  U.  S.  Dist.  Atty.  (William  M.  McCrea,  Asst.  U.  S. 
Dist.  Atty.,  on  the  brief),  for  the  United  States. 

Before  SANBORN,  atid  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  The  plaintiff  in  error  (for  convenience 
hereinafter  designated  the  defendant)  was  indicted  luider  the  act  of 
Congress  approved  September  26,  1888,  c.  1039,  §  2,  25  Stat.  496  (U. 
S.  Comp.  St.  1901,  p.  2658),  for  depositing  in  the  mails  letters,  pamph- 
lets, etc.,  giving  information  where,  how,  of  whom,  and  by  what  means 
obscene,  lewd,  and  lascivious  books,  adapted  for  indecent  and  immoral 
use  might  be  obtained.  He  was  convicted  on  two  counts,  and  sen- 
tenced to  imprisonment  in  the  Utah  State  Prison,  at  hard  labor, 
for  13.  months.  As  by  the  judgment  the  sentences  imposed  were  to 
run  concurrently,  if  either  of  the  counts  of  the  indictment  is  sufficient 
in  law  it  will  support  the  judgment.  It  is,  therefore,  unnecessary  to 
set  out  and  review  both  counts,  and  we  select  the  second  count  for  con- 
sideration, on  which  the  defendant  was  found  guilty. 

It  charges  that  on  or  about,  the  1st  day  of  June,  1905,  in  the  state 
and  district  of  Utah,  the  defendant  received  a  letter  addressed  to  the 
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Shepard  Book  Company,  at  Salt  Lake  City,  Utah,  of  the  following 
tenor : 

"Denver,  Colo.,  May  30,  1905. 
**8hepard  Book  Co..  Salt  Lake  City,  Utah— 

"GeDtleinen:  I  believe  yon  have  a  catalogue  of  erotic  books  wblch  you  have 
for  sale,  and  I  wish  you  wonld  send  me  one.  If  you  have  on  hand  any  books 
that  are  right  and  not  listed  in  the  catalogue,  please  advise  me  concerning 
them,  and  prices. 

•*Yours  truly,  G.  G.  Latimer,  Box  S4a" 

The  indictment  then  charges : 

"That  on  the  day  and  year  first  aforesaid  the  said  Richard  B.  Shepard  then 
and  there  had  in  his  possession  and  under  his  control  a  large  number  (the  exact 
number  being  to  the  grand  Jurors  unknown)  of  obscene,  lewd  and  lascivious 
books  of  an  indecent  character  and  Intended  and  adapted  for  an  indecent  and 
immoral  use,  and  that  said  Bichard  B.  Shepard,  in  response  to  the  said  letter, 
on  the  first  day  of  June,  one  thousand  nine  hundred  and  five,  did  then  and 
there  unlawfully,  feloniously  and  knowingly,  deposit  In  the  post  otRce  of  the 
United  States  at  Salt  Lake  City,  Utah,  for  mailing  and  delivery  a  written  and 
typewritten  letter  and  notice,  and  three  printed  circulars,  giving  information 
directly  and  indirectly  to  one  G.  G.  Latimer,  and  divers  other  persons  whose 
names  are  to  the  grand  jurors  unknown,  and  for  that  reason  cannot  be  herein 
stated,  how,  where,  of  whom  and  by  what  means  obscene,  lewd,  and  lascivious 
books  of  an  indecedent  character,  and  intended  and  adapted  for  an  indecent 
and  immoral  use,  might  be  obtained,  which  said  letter  and  notice  and  which 
three  circulars  were  then  and  there  nonmailable  matter,  and  were  then  and 
there  contained  in  an  envelope  bearing  and  having  thereon  the  address  and 
superscription  following,  to  wit  *G.  G.  Latimer,  Box  848,  Denver,  Colo.,*  and 
which  said  letter  and  notice  is  of  the  following  tenor: 

"  'Salt  Lake  City,  Utah,  U.  S.  A.,  6-1-05. 
"  *G.  G.  Latimer,  Box  848,  Denver,  Colo.— 

"  'Dear  Sir:  In  reply  to  yours  of  the  30th  ult.  would  say  that  we  send  you 
our  catalogue  of  erotic  literature  also  our  latest  catalogue.  Please  return 
Catalogue  No.  11  as  it  is  a  part  of  our  file.  Outside  of  what  is  listed  in  our 
catalogue,  we  have  two  or  three  unexpurgated  editions  of  Boccaccio's  De- 
cameron and  a  book  entitled  "The  Amorous  Adventures  of  a  Japanese  Gentle- 
man." If  you  are  interested  in  these  we  will  describe  to  you.  This  is  all 
we  have  at  present  If  you  desire  any  particular  books  on  this  subject,  we  can 
procure  for  you  anything  in  the  line.  We  inclose  you  herewith  catalogues  of 
erotic  literature  which  we  can  furnish  you  at  prices  quoted  in  catalogue,  you 
to  pay  duty  if  there  is  any.  They  are  in  Europe.  If  you  desire  any  of  them, 
remit  us  the  amount  and  we  will  have  them  sent  to  you  by  prepaid.  Please 
return  the  catalogue  inclosed,  also. 

"'Yours,  Shepard  Book  Company,  Per .' 

"And  the  first  of  which  said  circulars  consisted  of  sixteen  (16)  printed  pages, 
and  on  the  first  and  front  page  of  which  were  printed  the  following  words: 
'List  of  Rare  and  Curious  Books,'  and  on-  which  said  page  of  said  circular 
were  written  the  words  *Please  return* ;  and  the  second  of  which  said  circulars 
consisted  of  foar  (4)  printed  pages,  on  the  top  of  the  first  and  front  page  of 
which  were  printed  in  red  ink,  the  following  words:  'Privately  Printed  Btag- 
lish  Books,*  and  on  which  said  page  were  written  the  following  words:  Tlease 
return';  and  the  third  of  which  said  circulars  consists  of  four  (4)  printed 
pages,  on  the  top  of  the  first  and  front  page  of  which  were  printed  the  follow- 
ing words:  'Privately  Issued  Books.*  and  on  which  said  page  were  written 
the  words  'Please  return* — ^and  the  grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that,  on  the  Hlay  and  year  aforesaid  the  said 
Richard  B.  Shepard  when  he  so  deposited  said  last-named  letter  and  notice 
and  said  three  printed  circulars  In  said  post  office,  unlawfully,  knowingly, 
and  feloniously  meant  and  intended  thereby  to  give  notice,  and  did  thereby 
?ive  notice  and  Information  to  the  writer  of  the  said  first-named  letter,  viz., 
to  said  G.  G.  Latimer,  and  divers  other  persons  whose  names  ace  to  the  grand 
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jurors  aforesaid  unknown,  where,  how,  of  whom,  and  by  what  means  obscene, 
lewd,  and  lascivious  books  of  an  Indecent  character,  and  intended  and  adapted 
for  an  indecent  and  immoral  use,  might  be  obtained,  contrary,"  etc. 

The  defendant  both  demurred  to  and  filed  motion  to  quash  said 
count.  The  principal  grounds  of  objection  raised  are:  (1)  It  does 
not  allege  that  the  defendant  knew  any  of  the  books  in  his  posses- 
sion were  obscene,  lewd,  or  lascivious;  (2)  it  does  not  allege  that 
when  said  letter,  etc.,  was  deposited  in  the  post  office  the  defendant 
knew  that  the  letter  or  circulars  had  any  reference  to  any  obscene, 
lewd,  or  lascivious  books,  or  that  he  knew  either  the  contents  of 
the  letters  or  of  the  alleged  circulars;  (3)  it  is  not  alleged  what 
books  are  referred  to;  (4)  it  is  not  alleged  that  any  book,  pamph- 
let, letter,  or  other  publication  referred  to  was  obscene,  lewd,  lascivi- ' 
ous,  or  indecent;  (5)  it  is  not  alleged  that  the  circulars  contained 
any  reference  to  any  obscene,  lewd,  or  lascivious  book,  pamphlet,  etc., 
of  an  immoral  or  indecent  character;  (6)  there  was  no  sufficient 
description  of  any  book  respecting  which  the  defendant  gave  informa- 
tion as  to  where  the  same  might  be  obtained;  and  (7)  it  does  not 
set  out  the  character  and  contents  of  said  alleged  book  or  books  so 
that  it  can  be  seen  whether  the  books  are  obscene,  lewd,  lascivious,  or 
indecent.    Other  objections  are  but  repetitions  of  the  foregoing. 

Counsel  for  the  defendant  seem  to  have  misconceived  the  provision 
of  the  statute  on  which  this  indictment  was  predicated.  The  statute 
declares  to  be  nonmailable,  and  inhibits  the  conveyance  in  the  mails 
and  delivery  from  any  post  office,  or  by  any  letter  carrier,  every  ob- 
scene, lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  letter,  writ- 
ing, print,  or  other  publication  of  an  indecent  character;  also  every 
article  or  thing  designed  or  intended  for  the  prevention  of  conception 
or  procuring  of  abortion ;  and  also  every  article  or  thing  intended  or 
adapted  for  any  indecent  or  immoral  use.    It  then  declares  that : 

"E\'ery  written  or  printed  card,  letter,  circular,  book,  pamphlet,  advertisement 
or  notice  of  any  kind,  giving  Information,  directly  or  indirectly,  where  or  how. 
or  of  whom,  or  by  what  means  any  of  the  hereinbefore  mentioned  matters,  ar- 
ticles, or  things,  may  be  obtained  or  ma4e,  whether  sealed  as  first-class  mat- 
ter or  not,  are  hereby  declared  to  be  non-mailable  matter,  and  shall  not  be 
conveyed  in  the  mails  nor  delivered  from  any  post-office  or  by  any  letter-car- 
rier.   ■ 

"Any  person  who  shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mail- 
ing or  delivery,  anything  declared  by  this  section  to  be  non-mailable  matter, 
shall,  for  each  and  every  offense,  be  fined  upon  conviction  thereof  not  more 
than  five  thousand  dollars,  or  imprisoned  at  hard  labor  not  more  than  five 
years,  or  both,  at  the  discretion  of  the  court." 

As  shown  from  the  foregoing  transcript  of  the  indictment,  it  is 
predicated  of  the  provision  inhibiting  the  use  of  the  United  States 
mails  for  giving  information,  directly  or  indirectly,  where  such  arti- 
cle or  thing  adapted  to  such  immoral  use  may  be  obtained.  The  under- 
lying purpose  and  design  of  this  statute  is  to  deny  the  use  of  the  post 
office  department,  maintained  by  the  government  to  promote  the  public 
welfare,  for  the  dissemination  of  that  class  of  literature  which,  by 
reason  of  its  obscenity,  lewdness,  lasciviousness,  or  of  a  like  indecent 
character,  is  calculated  "to  deprave  and  corrupt  those  whose  minds 
are  open  to  such  inunoral  influences,  and  into  whose  hands  a  publica- 
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tion  of  this  sort  may  f^U,  and  where  it  would  suggest  to  the  minds 
of  the  young  of  either  sex,  or  even  to  persons  of  more  advanced  years, 
thoughts  of  the  most  impure  and  libidinous  character."  Rex  v.  Hick- 
lin,  L.  R.  3  Q.  B.  360;  United  States  v.  Harmon  (D.  C.)  45  Fed.  417. 
The  indictment  in  question,  after  setting  out  the  letter  addressed 
to  the  Shepard  Book  Company,  which  is  alleged  to  have  been  received 
by  the  defendant,  distinctly  alleges  that  he  then  and  there  had  in 
his  possession  and  under  his  control  a  large  number  of  obscene,  lewd, 
and  lascivious  books  of  an  indecent  character,  intended  and  adapted 
for  an  indecent  and  immoral  use,  and  that  in  response  to  said  letter 
he  then  and  there  unlawfully,  feloniously,  and  knowingly,  deposited 
in  the  post  office  at  Salt  Lake  City,  Utah,  for  mailing  and  delivery, 
a  letter  and  notice,  and  printed  circulars,  giving  information  directly 
and  indirectly  to  one  G.  G.  Latimer,  and  divers  other  persons  unknown, 
etc.,  how,  where,  of  whom,  and  by  what  means  such  forbidden  mat- 
ter might  be  obtained.  The  letter  alleged  to  have  been  so  mailed  by 
him  is  then  set  out  haec  verba.  In  that  letter  he  inclosed  a  catalogue 
of  erotic  literature,  and  advised  the  addressee  that  outside  of  the  books 
listed  in  the  catalogue  he  had  some  unexpurgated  editions  of  Boc- 
caccio's Decameron,  and  a  book  entitled  "The  Amorous  Adventures 
of  a  Japanese  Gentleman,"  and  stating  that  if  the  addressee  desired 
any  particular  books  on  such  subject  he  could  procure  him  anything 
in  the  line,  stating  that  they  are  in  Europe.  The  indictment  further 
charges  that  when  said  Shepard  deposited  said  last-named  letter,  no- 
tice, and  printed  circulars  in  said  post  office,  he  "unlawfully,  knowingly, 
and  feloniously  meant  and  intended  thereby  to  give  notice,  and  did 
thereby  give  notice  and  information,  to  the  writer  of  the  first-named 
letter,  viz.,  to  said  G.  G.  Latimer,  and  divers  other  persons  whose 
names  are  to  the  grand  jurors  aforesaid  unknown,  where,  how,  of 
whom,  and  by  what  means  obscene,  lewd,  and  lascivious  books  of  an 
indecent  character,  and  intended  and  adapted  for  an  indecent  and  im- 
moral use,  might  be  obtained."  When  it  is  averred  that  the  defendant 
knowingly  deposited  such  matter  in  the  post  office  for  mailing  and  de- 
livery, giving  information,  etc.,  it  certainly  was  an  averment  that  he 
knew  what  the  letter,  circular,  etc.,  were.  If  there  was  any  uncertain- 
ty in  this  averment  of  knowledge  of  the  contents,  it  is  certainly,  sup- 
plied by  the  further  distinct  allegation  that  the  defendant  "unlawfully, 
knowingly,  and  feloniously  meant  and  intended  thereby  to  give  no- 
tice, and  did  thereby  give  notice  and  information  to  the  writer  of  the 
first-named  letter,  and  divers  other  persons,  *  *  *  where,  how,  of 
whom,  and  by  what  means"  the  forbidden  literature  might  be  obtained. 
De  Gignac  v.  United  States,  113  Fed.  197,-52  C.  C.  A.  71 ;  Swearingen 
V.  United  States,  161  U.  S.  446,  16  Sup.  Ct.  562,  40  L.  Ed.  765.  The 
indictment  gives  a  sufficient  description  of  the  circulars  or  catalogues 
sent  to  enable  the  defendant  to  understand  what  books  were  referred 
to,  and  to  sufficiently  advise  him  in  the  preparation  of  his  evidence  to 
meet  the  issue.  Section  1025,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  720), 
declares  that: 

**No  Indictment  found  and  presented  by  a  grand  jury  In  any  district  or  clr-r 
coit  or  other  court  of  the  United  States  shall  be  deemed  insufficient,  nor  shaU 
the  trial*  judgment,  or  other  proceeding  thereon  be  affected  by  reason  of  any 
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defect  or  Imperfectloii  In  matter  of  form  only,  t^bldb  shall  not  tend  to  the 
prejudice  Of  the  defenda&t" 

There  is  nothing  on  the  face  of  this  statute  indicating  any  difference 
whether  an  indictment  is  attacked  after  conviction  or  in  limine  for 
any  of  the  specified. defects.  The  plain  declaration  is  that  no  indictment 
shall  be  deemed  insufficient,  or  the  trial,  judgment,  or  other  proceeding 
thereon  be  affected,  by  reason  of  any  defect  or  imperfection  in  mat- 
ter of  form  only,  which  shall  not  tend  to  the  prejudice  of  the  defendant. 
The  evident  purpose  and  mind  of  Congress,  in  enacting  this  statute 
was  that  r^ard  should  be  had  to  substance  rather  than  form  in  con- 
struing indictments.  So,  while  the  indictment  must,  with  intelligible, 
identifying  description,  affirmatively  charge  the  substantive  statutory 
offense,  leaving  nothing  to  mere  inference,  the  trend  of  modern  de- 
cisions in  the  federal  courts  is  that  the  indictment  is  sufficiently  ex- 
plicit if  it  advise  the  accused,  in  advance  of  the  trial,  of  the  nature  and 
character  of  the  offense  he  may  come  to  meet.  Accordingly,  Mr.  Jus- 
tice Harlan,  in  Roseij  v.  United  States,  161  U.  S.  30,  33,  16  Sup.  Ct. 
434,  40  L.  Ed.  606,  speaking  of  the  constitutional  provision  requiring 
the  accused  to  be  informed  of  the  nature  and  cause  of  tlie  accusation, 
said : 

"The  defendant  Is  informed  of  the  nature  and  cause  of  the  accusation  against 
him  if  the  indictment  contains  such  description  of  the  offense  cliarged  as  will 
enable  him  to  make  his  defense  and  to  plead  the  Judgment  in  bar  of  any  fur- 
ther prosecution  for  the  same  offense." 

Further  on  he  said :  . . 

"He  (the  defendant)  must  have  understood  tjeom  the  words  pf  the  indictment 
(that  he  unlawfully,  willfully,  and  knowingly,  deposited  and  caused  to  be  de- 
posited the  alleged  obscene  paper)  Ihat  the  government  Imputed  to  him  knowl- 
edge or  notice  of  the  contents  of  the  paper  so  deposited.  ♦  ♦  ♦  ■  The  ordi- 
nary acceptation  of  the  words  'unlawfully,  willfully,  and  knowingly,'  when 
applied  to  an  act  or  thing  done,  imports  knowledge  of  the  act  or  thing,  so  done, 
as  well  as  an  evil  intent  or  bad  purpose  in.  doing  such  thing." 

In  Cochran  v.  United  States,  157  U.  S.  286,  290,  15  Sup.  Ct.  628; 
39  L.  Ed.  704,  Mr.  Justice  Brown  said : 

'The  true  test  is  not  wliether  it  (the  indictment)  might  possibly  have  been 
made  more  certain,  but  whether  It  contains  every  element  of  th^  offense  in- 
tended to  be  charged,  and  sufficiently  apprises  the  defendant  of  what  he  must 
be  prepared  to  meet,  and,  in  case  any  other  proceedings  are  taken  against  him 
for  a  similar  offense,  whether  the  record  shows  with  accuracy  to  what  extent 
he  may  plead  a  former  acquittal  or  conviction.!* 

Judge- Adams,  speaking  for  this  court  in  Clement  v.  United  States, 
149  Fed.  305,  79  C.  C.  A.  243;,  haS' reviewed  the  decisions  of  the  Su- 
preme Court  and  expressed  the  same  view  of  the  requirements  of 
criminal,  pleading.  See,  also,  Rinker  v.  United  States,  151  Fed.  755, 
81  C.  C.  A.  379 ;  Steams  v.  United  States,  152  Fed.  901,  82  C.  C.  A. 
48;  Numberger  v.  United  States  (C.  C.  A.)  156  Fed.  721.  The  in- 
sistence of  counsel  that  the  indidtrhent  should  set  out  the  contents  of 
the  circulars  or  pamphlets  referred  to  in  the  correspondence  would 
lead  to  such  exaction  in  pleading  as  would  but  crfeate  intricate  mazes 
to  ensnare  th.e  prosecutor  and  obstruct  justice.  In  United  Stales  v. 
Grimm  (D.  C.)  50  Fed.  6M,  Judge  Thayer  said: 
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'*A  letter  is  nonmailable  If  it  in  fact  conT^s,  and  was  Intended  to  convey. 
Information  to  any  person  where  obscene  plctnres  or  literature  may  l>e  obtain- 
ed, even  though  to  a  casual  reader  it  may  seem  harmless.  The  court  further 
holds  that  in  a  prosecution  of  this  character  the  government  is  not  confined 
to  the  letter  itself,  but  may  show  by  any  competent  extrinsic  testimony  that 
the  letter  gives  information  which  the  statute  prohibits  being  given  through 
the  mail,  and  that  it  was  In  fact  intended  to  convey  such  information.  If 
the  character  of  a  letter  cannot  be  thus  shown  by  exMnslc  facts,  the  statute 
under  which  this  indictment  is  drawn  could  be  easily  evaded  and  would  prove 
a  dead  letter."  . 

This  case  was  affirmed  by  the  Supreme  Court  in  156  U.  S.  604,  15 
Sup.  Ct.  470,  39  L.  Ed.  660,  the  syllabus  of  which  is  as  follows : 

"A  letter,  however  Innocent  on  its  face,  Intended  to  convey  Information  in 
respect  of  the  place  or  person  where  or  of  whom  the  objectionable  matters 
described  In  the  act  could  be  obtained,  is  within  the  statute.  In  an  Indictment 
for  a  violation  of  that  act  It  is  sufficient  to  allege  that  the  pictures,  papers,  and 
prints  were  obscene,  lewd,  and  lascivious,  without  incorporating  them  into 
the  Indictment,  or  giving  a  full  description  of  them." 

The  evidence  in  this  case  shows  that  for  many  years  prior  to  the 
time  in  question  the  defendant  had  been  a  practicing  lawyer,  had  at- 
tained considerable  eminence  in  his  profession,  and  was  regarded  by 
the  community  in  Salt  Lake  City  as  a  man  of  probity  and  honer.  Not 
long  prior  to  the  indictment  he  became  interested  in  the  bookstore  in 
question.  Having  a  fondness  for  what  he  termed  "erotic,"  or  curios- 
ities in,  literature,  without  much  discrimination  as  to  their  moral  char- 
acter as  evinced  by  the  evidence,  he  gave  especial  attention  to  the  col- 
lection of  such  books.  Finally  he  became  actively  engaged  as  the  di- 
recting spirit  of  the  bookstore.  Coming  under  suspicion  of  being  en- 
gaged in  the  sale  and  dissemination  of  obscene,  lewd,  and  lascivious 
books,  and  of  employing  the  public  mails  for  exploiting  them,  in- 
spectors, under  the  authority  of  the  post  office  department,  entered  up- 
on an  investigation  to  ascertain  the  facts.  One  of  these  was  Robert 
W.  McAfee,  a  man  of  long  experience  in  this  branch  of  the  public 
service,  and  t)ne  G.  G.  Latimer,  Chief  Clerk  for  the  Denver  Divisiori 
of  Post  Office  Inspectors,  who  opened  correspondence  with  the  de- 
fendant through  the  mails,  evidenced  by  the  letters  named  in  the  in- 
dictment Other  similar  correspondence  on  the  subject-matter  passed 
between  them  and  the  defendant,  which  appears  in  evidence,  admissible 
on  the  issue  of  the  defendant's  guilty  knowledge  as  to  the  character  of 
the  books.  That  the  defendant  directed  and  conducted  this  cor- 
respondence, and  gave  especial  attention  to  the  class  of  books  in  ques- 
tion, clearly  enough  appears  in  the  evidence.  .  He  not  only  had  in  his 
store  some  of  the  class  of  books  named  in  the  catalogue  or  circulars 
referred  to,  but  he  had  arrangements  by  which  he  could  obtain  such 
books  from  Paris.  The  evidence  also  disclosed  what  these  books  were, 
and  it  is  sufficient  to  say  they  are  most  salacious  and  immoral,  of  well- 
known  vicious  character;  and  that  he  also  sold  them  and  knew  wha*^ 
they  were.  In  the  letter  of  June  16,  1905,  from  Latimer  to  the  Shep- 
ard  Book  Company,  acknowledgment  is  made  of  the  receipt  of  the  let- ., 
ter  relative  to  "erotic"  books  in  which  the  writer  said,  "I  wish  you 
would  s^nd  me  full  particulars  of  'Amorous  Adventures  of  a  Japanese 
Gentleman,'  Boccaccio's  Decameron,  and  Fanny  Hill  if  you  have  one 


Digitized  by 


Google 


SHEPARD  V.  UNITED  STATES.  5&1 

in  Stock  and  can  ship  upon  receipt  of  order."  July  19,  1905,  came  a 
letter  in  reply  from  the  Shepard  Book  Company  in  which  it  was  stated 
that  the  Amorous  Adventures  of  a  Japanese  Gentleman  was  privately 
printed  on  antique  paper,  is  very  erotic  and  very  scarce;  price  $7.50. 
That  "Nights  in  a  Moorish  Harem,  by  Lord  George  Herbert,  privately 
printed  and  a  verbatim  reprint,  original  wrappers,  fair  condition,  cost 
$3;"  also  Boccaccio's  Decameron,  translated  into  English,  complete 
and  unexpurgated,  illustrated  with  12  beautiful,  but  somewhat  "free," 
photogravure  plates ;  that  the  portfolio  of  extra  plates,  on  account  of 
their  free  character,  was  issued  separately,  with  an  extra  page  con- 
taining an  English  version  of  some  "free'*  passages  heretofore  always 
given  in  a  foreign  tongue.  It  was  stated  that  the  Decameron  of  Gio- 
vanni Boccaccio,  now  first  completely  done  into  English  prose  and 
verse,  privately  printed,  etc.,  could  be  had  for  $12.  Further  on  the 
letter  said: 

"In  regard  to  Fanny  Hill,  we  can  get  a  copy  as  per  the*  one  in  the  catalogue 
sent  you.  We  have  none  in  stock.  Please  return  us  the  catalogue  we  sent 
you  as  per  request  In  our  last  letter.  Otoing  to  the  U,  8,  laws,  toe  could  not 
send  tfiese  hooks  to  you  either  ty  mail  or  express  (Italics  ours),  but  we  will 
send  them  to  you  by  freight  prepaid  upon  receipt  of  price.'* 

To  this  letter  Latimer  replied,  inclosing  $7.50  for  "The  Amorous 
Adventures  of  a  Japanese  Gentleman,"  saying,  **I  would  like  a  copy  of 
'Fanny  Hill' — please  advise  further  concerning  it,"  etc.  The  receipt 
of  this  letter,  with  the  money,  was  acknowledged  on  the  28th  of  July, 
1905 ;  and  the  letter  further  said : 

"Would  say  that  we  sent  the  book  by  freight  yesterday  and  Inclose  you  bill 
of  lading  and  trust  you  will  receive  It  promptly.  In  regard  to  the  Fanny  Hill, 
we  will  write  you  in  regard  to  it,  In  a  few  days." 

In  another  letter  he  wrote  that: 

"The  only  Fanny  Hill  that  we  can  furnish  you,  not  having  the  same  in 
stock,  is  a  copy  in  the  catalogue  we  sent  you.  We  can  have  It  sent  you  direct 
from  Paris,  on  the  terms  prescribed  in  our  letter  to  you.  of  the  19th  liist. 
at  the  price,  $7.50.  provided  you  pay  duty,  if  any  there  should  be  on  the  book. 
The  book  is  No.  59  of  the  list  of  rare  and  curious  books  we  sent  you.  If  you 
desire,  let  us  know  and  kindly  return  to  us  the  catalogues  we  sent  you,  as 
we  need  them." 

In  another  letter  sent  by  Latimer  to  the  book  company  the  receipt 
of  The  Amorous  Adventures  of  a  Japanese  Gentleman  was  acknowl- 
edged.   The  letter  said : 

"This  is  certainly  a  dandy.  Have  you  anything  better?  By  'better*  I  mean 
more  erotic.  If  not,  what  have  you  that  is  Just  as  good— something  that  will 
not  have  to  be  shipped  from  Paris." 

The  letter  inclosed  a  money  order  for  $20.50,  part  of  which  was  to 
pay  for  the  Boccaccio  Decameron,  "complete  and  unexpurgated,"  with 
the  pictures.  This  letter  also  asked  for  Nights  in  a  Moorish  Harem. 
Three  days  later  a  reply  to  this  came  from  the  book  company,  stating 
that: 

**\Ve  to-day  send  you  by  prepaid  express  the  set  of  Boccaccio's  Decameron 
you  ordered  of  us.  We  are  sorry  to  say  that  we  have  sold  tlie  other  book  you 
mentioned  and  have  given  you  credit  for  the  $8.00,  which,  if  you  wish  return- 
ed, we  wiU  return  to  you  or  else  just  keep  to  your  credit    /  (italic  oura)  have 
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no  pictures  In  stock,  but  have  a  great  many  books  on  classical  erotica,  but 
nothing  as  rank  (italic  ours)  as  the  book  we  sent  you  by  freight  The  Car- 
rington  matter  is  very  erotic,  but  the  only  way  we  could  get  them  would  be  to 
6hlp  direct  to  you  from  Paris." 

The  evidence  tended  to  show,  as  already  stated,  that  this  correspond- 
ence was  directed  by  the  defendant,  and  his  admissions  made  to  three 
witnesses,  whom  he  did  not  take  the  stand  to  contradict,  if  credited, 
would  clearly  show  that  he  was  not  only  acquainted  with  the  books  as 
of  the  character  denounced  by  the  statute,  but  that  he  had  been  selling 
them,  and  employed  the  mails  for  the  purpose  of  exploiting  them. 

What  the  assignment  of  errors  lacks  in  quality  is  made  up  in  quantity. 
They  are  134  in  number.  As  is  generally  the  case,  such  interminable 
assignments  instead  of  impressing  the  court  with  the  thought  of  an 
imperfect  trial,  rather  cast  discredit  upon  the  worth  of  any  of  them. 
In  Times  Publishing  Company  v.  Carlisle,  94  Fed.  762-781,  36  C.  C. 
A.  475,  Judge  Sanborn,  quite  aptly  hit  this  too  common  practice : 

••When  counsel  of  the  learning  and  ability  of  those  who  presented  this  case 
gravely  announce  to  an  appellate  court  that  they  rely  upon  74  alleged  errors 
for  a  reversal  of  the  Judgments  against  their  clients,  and  some  of  those  speci* 
fled  turn  out  to  be  as  frivolous  as  those  we  have  Just  cited,  it  is  at  least  diffi- 
cult to  resist  a  suspicion  that  they  themselves  were  not  certain  there  was  any 
substantial  error  in  the  case." 

After  a  careful  review  of  the  evidence  we  perceive  no  reversible  er- 
ror in  the  admission  or  rejection  of  testimony.  A  large  number  of 
special  instructions  were  asked  by  the  defendant.  We  will  consider 
such  of  them  as  are  deemed  of  importance. 

The  first  instruction  requested  a  directed  verdict.  This  was  properly 
refused.  The  second,  third,  and  fourth  asserted  that  it  devolved  upon 
the  government  to  show  beyond  a  reasonable  doubt  that  the  objection- 
able matter  was  deposited  by  the  defendant  in  the  post  office  at  Salt 
Lake  City,  or  that  the  defendant  caused  the  same  to  be  so  deposited. 
And  that  it  must  be  shown  that  the  defendant  at  the  time  knew  the 
matter  mailed  contained  the  objectionable  literature;  and  that  the  jury 
were  trying  the  defendant  only  for  the  use  of  the  mail,  and  not  the 
selling  Or  passing  of  obscene  or  indecedent  matter.  The  substance  of 
these  requests  was  more  concisely  and  appropriately  covered  by  the 
charge  of  the  court. 

The  fifth  instruction  refused,  among  other  things,  requested  the 
court  to  declare  that  if  the  jury  should  find  that  said  letters  were  de- 
posited in  a  letter  box  the  offense  charged  was  not  sustained.  The 
court's  charge  required  that  the  jury  should  find  that  the  depositing 
was  in  the  post  office  at  Salt  Lake  City,  Utah.  The  presumption  is 
that  in  finding  the  defendant  guilty  the  jury  found  that  the  letters,  cir- 
culars, or  pamphlets  in  question  were  deposited  in  said  post  office.  We 
fail  to, discover  any  evidence  in  the  record  that  the  letters  named  in 
the  indictment  were  deposited  in  a  letter  box.  The  envelopes  showed 
that  they  bore  the  stamp  of  the  Salt  Lake  post  office.  Even  if  any  of 
them  had  been  first  deposited  in  a  letter  box  it  would  constitute  no  vari- 
ance. Such  boxes  belong  to  the  government  and  are  under  its  exclu- 
sive control/  They  are  placed  in  cities,  like  Salt  Lake  City,  as  a  recep- 
tacle for  mail  matter  for  the  convenience  of  patrons  of  the  office.    They 
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:irc  but  adjuncts  of  the  post  office.  It  is  common  knowledge  that  when 
person  deposits  a  letter  or  other  article  in  a  mail  box,  it  is  to  be 
wakeo  therefrom  by  a  letter  carrier  or  collector  and  carried  to  the  post 
office,  where  it  is  stamped  with  the  canceling  stamp  of  the  office  and 
forwarded  to  its  destination.  In  legal  effect,  as  applied  to  this  indict- 
ment, it  is  not  difjprent  had  the  defendant  laid  the  letter  or  other  arti- 
cle, after  addressing  and  stamping  it,  on  his  desk  or  other  customary 
place,  to  be  taken  and  carried  by  his  clerk  or  servant  to  the  post  office 
for  mailing.  The  denunciation  of  the  statute  is  against  the  depositing 
of  the  inhibited  matter  "for  mailing  or  delivery."  The  charge  that 
such  matter  was  deposited  in  the  post  office  at  Salt  Lake  City  would  be 
sustained  by  proof  that  it  was  deposited  in  a  mail  box  in  the  city,  then 
stamped  and  sent  out  by  the  post  office  of  said  city. 
The  next  refused  instruction  is  as  follows : 

"Yon  are  instructed  that  whdn  a  person  is  known  to  be  about  to  eommlt  a 
crime,  any  other  person  may  io\ix  with  him  with  the  ostensible  purpose  ot  aid- 
ing in  the  commission  of  the  contemplated  offense,  and  if  his  real  purpose  is 
to  secure  evidence  for  the  purpose  of  punishing  the  offender,  the  person  so 
joining  in  the  offense  will  not  be  a  criminal  or  an  accomplice  by  encouraging 
the  offender ;  but  if  any  person  solicits  another  to  do  an  act  forbidden  by  the 
law,  and  the  thing  is  done  wholly  as  the  result  of  such  solicitation,  and  would 
not  have  been  done  otherwise,  the  person  soliciting  the  act.  If  the  act  be  crlm- 
inaU  becomes  himself  a  principal  offender  and  an  accomplice,  and  is  equally 
guilty  with  the  person  whom  he  solicited,  notwithstanding  his  object  may  be 
merely  to  secure  the  conviction  or  punishment  of  the  person  whom  he  solicits 
to  the  offense,  for  the  law  does  not  permit  any  man  to  aid  and  encourage  the 
breaking  of  the  law  merely  to  secure  evidence  that  it  has  been  broken ;  and, 
therefore,  I  instruct  you  that  if  you  believe  that  any  person,  who  has  testified 
on  behalf  of  the  government  in  this  case,  is  under  the  law,  as  I  have  stated 
it,  an  accomplice,  then,  you  ought  not  to  convict  the  defendant  upon  the  tes- 
timony of  any  such  person,  unless  he  be  corroborated  upon  some  material 
point,  which  of  itself  and  without  the  aid  of  the  testimony  of  such  witness, 
tends  to  prove  the  defendant  guilty." 

This  instruction  was  leveled  at  the  witnesses  McAfee  and  Latimer, 
who  had  conducted  the  correspondence  with  the  defendant's  book  con- 
cern. A  resort  to  such  means  of  obtaining  information  by  the  post 
office  department  as  to  whether  the  party  suspected  is  engaged  in  em- 
ploying the  mails  for  the  dissemination  of  such  vicious,  immoral  litera- 
ture, has  been  approved  so  often  by  the  courts  as  to  place  the  practice 
beyond  the  field  of  discussion.  It  was  approved  by  Judge  Thayer  in 
United  States  v.  Grimm,  supra,  in  respect  of  a  like  action  by  the.  wit- 
ness McAfee.  This  was  affirmed  by  the  Supreme  Court  (156  U.  S. 
604-^10,  15  Sup.  Ct.  470,  39  L.  Ed.  650),  in  which  Mr.  Justice  Brewer 
has  so  fully  and  eflFectually  met  counsel's  criticism  of  such  practice 
that  nothing  we  might  say  would  add  to  its  weight  or  r«-enforce  its 
conclusiveness.  See,  also,  Andrews  v.  United  States,  162  U.  S.  420, 
16  Sup.  Ct.  798,  40  L.  Ed.  1023. 

Had  the  requested  instruction  been  given  in  its  entirety  it  would 
have  been  essentially  vicious.  In  cunning  phraseology  it  conveyed  the 
thought  that  in  the  act  itself  the  inspectors  had  subjected  themselves 
to  criticism;  that  the  jury  might  regard  them  as  accomplices  by  in- 
ducing the  violation  pf  the  statute,  unless  they  were  "corroborated 
upon  some  material  point,  which  of  itself  and  without  the  aid  of  the 
leOF.— 38 
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testimony  of  such  witness,  tends  to  prove  the  defendant  guilty." 
This  in  the  face  of  the  uncontradicted  fact  that  the  letters  and  pam- 
phlets had  passed  through  the  post  office,  that  the  defendant  admitted 
authorship  of  the  letters,  and  the  indisputable  evidence  that  he  knew 
the  vicious  character  of  the  books  sought. 
Touching  this  matter  the  court  charged  the  jury  as  follows : 

''Comment  has  been  made  as  to  certain  decoy  lettera  tl^ich  were  Introduced 
in  evidence.  Ck)nsiderable  criticism  has  been  Indulged  in  at  the  expense  of  the 
writers  of  those  letters.  The  defendant  is  the  only  person  on  trial  before  you 
— not  the  writers  of  those  letters.  It  is  no  defense,  even  if  those  parties  are 
guilty  of  wrongdoing ;  yon  are  not  called  on  to  find  them  guilty  of  any  offense 
— ^yon  are  to  be  satisfied  of  the  guilt  of  the  defendant  But,  if  the  evidence 
«howB  that  in  writing  these  decoy  letters,  any  of  the  parties  wlio  have  testified 
have  acted  in  a  reprehensible  way,  yon  can  of  course  consider  that  fact  In  de- 
termining the  weight  that  you  will  give  to  their  testimony." 

Further  on  the  court  said  in  its  charge : 

"Comment  has  been  made  upon  the  fact  that  McAfee,  by  a  decoy  letter,  had 
Induced  the  commission  of  the  offense,  and  hence,  his  evidence  should  be  dis- 
■credlted.  Considering  the  fact  that  he  did  write  the  decoy  letter,  you  can  give 
It  such  weight  as  you  think  it  is  entitled  to  in  determining  the  weight  which 
you  finally  decide  should  be  given  to  his  testimony.  It  may  be  that  in  ferret- 
ing out  crimes  of  the  character  here  charged,  it  can  only  be  successfully  done 
by  writing  decoy  letters;  that  the  men  concerned  in  breaking  the  law,  the 
man  who  is  the  actual  purchaser  or  desires  to  purchase,  and  the  seller,  are  *oth 
tlkely  to  conceal  that  fact;  and  that  the  only  way  direct  evidence  can  be 
obtained  may  be  by  this  method.  However  that  may  be,  so  far  as  McAfee's 
testimony  is  concerned,  you  will  give  it  that  weight  which  you  think  it  is 
entitled  to.  There  is  no  evidence  that  the  other  witness,  Mr.  Sharp,  who  tes- 
tified as  to  statements  made  by  the  defendant,  was  concerned  in  what  has 
been  declared  to  be  a  solicitation  of  a  violation  of  the  law.  Besides  that,  the 
envelopes  are  introduced  In  evidence.  You  can  compare  the  writing  on  these 
envelopes  with  any  other  writing  which  has  been  Introduced  In  evidence  in  the 
case  which  you  are  satisfied,  from  the  evidence,  is  the  actual  handwriting  of 
the  defendant,  and  in  making  such  comparison,  may  draw  any  legitimate  con- 
clusion as  to  who  was  the  writer  of  these  envelopes." 

The  charge  of  the  court  was  certainly  favorable  enough  to  the  de- 
fendant. The  defendant  made  several  requests  respecting  the  effect  of 
the  proof  of  the  defendant's  good  character.  It  is  sufficient  to  say 
that  in  the  charge  the  coui-t  accorded  to  the  defendant  all  the  law  enti- 
tled him  to  in  this  respect  The  same  is  true  of  complaints  made  of 
the  refusal  of  the  court  to  give  the  repetitious  instructions,  in  varying 
terms,  respecting  the  weight  to  be  given  to  the  admissions  of  the.  de- 
fendant, testified  to  by  witnesses.  One  of  the  instructions  refused  con- 
tained the  usual  proposition  of  the  presumption  of  innocence,  and  the 
requirement  that  in  order  to  convict  the  evidence  must  satisfy  the  jury 
beyond  a  reasonable  doubt  of  the  defendant's  guilt ;  to  which  was  add- 
^  the  following: 

"And  as  long  as  any  of  you  have  a  reasonable  doubt  as  to  the  existence  of 
any  one  of  the  several  elements  necessary  to  constitute  the  ofCense  or  of- 
fenses charged,  the  accused  cannot  be  convicted.** 

The  diarge  of  the  court  was  as  follows : 

"In  this  case  the  defendant  is  accused  of  an  offense  of  which  he  is  presumed 
to  be  Innocent  until  his  guilt  is  proven  beyond  a  reasonable  doubt.  This  pre- 
sumption of  innocence  attends  him  throughout  the  case  and  until,  after -a 
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coDBfderation  of  all  the  evidence,  yon  are  satisfied  beyond  a  reasonable  doubt 
of  his  guilt  By  reasonable  doubt  is  not  meant  every  possible  doubt,  but  is 
meant  that  kind  of  a  doubt  that  would  8u.c:gest  Itself  to  a  reasonable  man  and 
of  such  weight  as  to  deter  him  from  acting  or  deciding  In  matters  of  the  high- 
est Importance  to  him.  If  you  have  such  a  doubt  of  the  defendant's  guilt, 
it  is  your  duty  to  find  him  not  guilty.  If,  on  the  other  hand,  you  have  no 
such  doubt,  but  are  persuaded  of  that  guilt  to  a  moral  certainty,  it  is  your  du- 
ty to  find  him  guilty." 

The  objection  pressed  by  defendant  is  that  the  charge  of  the  court 
failed  especially  to  suggest  to  the  jury  that  so  long  as  any  one  of  their 
number  entertained  sudi  reasonable  doubt,  no  verdict  of  guilty  could 
be  returned.  The  charge  of  the  court,  as  is  customary,  was  directed 
to  the  whole  jury.  Some  state  courts  have  said  that  the  accused  is  en- 
titled to  such  special  direction  to  each  juror;  but  we  are  of  opinion 
that  the  better  reason,  as  the  better  practice,  is  to  direct  instructions  on 
all  questions  of  law  and  fact  to  the  jury  as  a  body,  and  not  to  them  in- 
dividually. A  juror  qualified  to  sit  in  the  bo|^  knows  that  it  requires 
the  concurrence  of  the  12  to  make  a  verdict.  This  includes  his  judg- 
ment upon  every  element  of  fact  and  law  bearing  upon  the  issue  of 
guilt  or  innocence.  Why,  therefore,  in  an  instruction  seek  to  evoke  the 
individual,  independent  notion  of  a  juror,  thereby  arousing  his  self- 
assertion  and  possible  antagonism  to  his  fellows?  Certainly  it  is  not 
*n  accord  with  the  spirit  of  what  was  said  by  Mr.  Justice  Brown,  in 
Allen  v.  United  States,  164  U.  S.  501,  502,  17  Sup.  Ct  154,  41  L.  Ed. 
528:  ^ 

"While,  undoubtedly,  the  verdict  of  the  jury  should  represent  the  opinion  of 
each  Individual  juror,  it  by  no  means  follows  that  opinions  may  not  be  chang- 
ed by  conference  In  the  jury  room.  The.  very  object  of  the  jury  system  is  to 
secure  unanimity  by  a  comparison  of  views,  and  by  arguments  among  the 
jurors  themselves.  It  certainly  cannot  be  the  law  that  each  juror  should  not 
listen  with  deference  to  the  arguments  and  with  a  distrust  of  his  own  judg- 
ment, if  he  finds  a  large  majority  of  the  jury  taking  a  different  view  of  the 
case  from  what  he  does  himself.  It  cannot  be  that  each  juror  should  go  to  the 
jury  room  with  a  blind  determination  that  the  verdict  shall  represent  his 
opinion  of  the  case  at  that  moment;  or,  that  he  should  close  his  ears  to  the 
arguments  of  men  who  are  equally  honest  and  intelligent  as  himself." 

Such  an  appeal  to  the  individual  notions  of  each  juror  in  instructions 
would  produce  hung  juries  rather  than  promote  the  ends  of  justice. 
State  V.  Taylor,  134  Mo.  109,  35  S.  W.  92,  Sherwood,  Judge;  State 
v,  Rorabacher,  19  Iowa,  154;  2  Thompson,  Tr.  §  2495;  Blashfield 
Instructions  to  Juries,  vol.  1,  §  303,  and  citations. 

Criticism  is  made  of  the  charge  of  the  court  wherein  he  said  that 
if  the  defendant  deposited,  or  caused  to  be  deposited,  the  mail  matter 
in  question  in  the  post  office  it  would  be  sufficient.  Cpntention  is  made 
that  this  was  an  extension  of  the  allegation  of  the  indictment,  which 
only  charged  that  the  defendant  deposited  the  letters,  etc.  It  would  be 
a  sufficient  answer  to  this  to  say  that  no  exception  was  taken  to  this 
part  of  the  charge  of  the  court.  Moreover,  in  all  the  requests  made  by 
defendant  touching  this  issue,  he  employed  the  same  language,  that  the 
defendant  deposited  or  caused  to  be  deposited,  as  given  in  substance 
by  the  court.  Consensus  tollit  errorem.  Noble  v.  Blount,  77  Mo.,  loc. 
cit.  241.  It  is  true  the  statute  says  "who  shall  deposit  or  cause  to  be 
deposited."    The  latter  alternative  was  evidently  added  by  the  framer 
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of  the  statute  out  of  abundant  caution.  But  in  legal  effect  it  is  em- 
braced in  the  charge  that  the  defendant  deposited  the  letters,  etc.  If 
A.  commits  a  letter  to  B.  to  take  to  the  post  office  and  mail  it,  the  latter 
acts  as  A/s  agent.  Facit  per  alium  facit  per  se.  United  States  v. 
Flemming  (D.  C.)  18  Fed.  907-908;  Bates  v.  United  States  (C.  C.) 
10  Fed.  92. 

Criticisrii  is  made  in  argument  of  the  employment  of  the  word  "high- 
est" in  tlie  charge  above  quoted  respecting  the  matter  of  reasonable 
doubt.  Even  if  it  were  conceded  that  the  term  was  extreme,  it  is  suffi- 
cient to  say  that  no  exception  was  taken  thereto.  The  only  exceptions 
taken  to  the  court's  charge  are :  (1)  To  the  failure  and  refusal  of  the 
court  to  give  each  request  made  by  the  defendant  which  are  not  em- 
braced in  the  instructions  given  (which  was  considered  as  having  been 
made  as  to  each  request) ;  (2)  "to  the  giving  of  that  part  of  the  charge 
of  the  court  in  which  the  jury  was  instructed  concerning  the  books  on 
hand  showing  a  knowlo4|ge  on  the  part  of  the  defendant  as  to  their  con- 
tents, or  words  to  that  effect ;  and  also  to  that  part  of  the  charge  of 
the  court  as  to  what  would  be  a  depositing  or  causing  to  be  deposited 
of  obscene  matter." 

Counsel  for  defendant  have  discussed  many  questions  not  raised  at 
the  trial,  and  not  properly  preserved  in  the  bill  of  exceptions.  A  care- 
ful examination  of  the  record  satisfies  us  that  the  defendant  had  a 
fair  and  impartial  trial,  during  which  the  court,  under  exasperating 
annoyances,  displayed  marked  equipoise  and  judteial  temper. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  Dis- 
trict Court  must  be  affirmed. 


TABER  LUMBER  CO.  ▼.  O'NEAL  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  14,  1908.) 
No.  2,599. 

1.  Appeai.  and  Error— Review— Findings  of  Fact— Conflicting  Evidence. 

Where  there  Is  abundant  evidence  from  which  a  fact  found  by  the  trial 
Judge  may  have  fairly  been  found,  such  finding  will  be  sustained  <hi  a|>- 
peal,  unless  an  obvious  error  has  occurred  in  the  application  of  the  law 
or  a  serious  mistake  in  the  consideration  of  the  proof. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Er- 
ror. f5  3983-3980.] 

2.  Estoppel— Consent  to  Deilay— Penaltt. 

Where  complainants  In  any  manner  secured  defendant's  consent  to  com- 
plainants refraining  from  shipping  logs  under  a  logging  contract  for  five 
days  to  enable  complainants  to  change  certain  spur  tracks,  and  com- 
plainants acted  on  such  consent,  defendant  was  estopped  to  daim  a  con- 
tract penalty  for  such  delay. 

3.  Logs  and  Loqqinq— Contract— Constbuction. 

Where  a  logging  contract  provided  that  complainants  should  have  the 
right  to  log  certain  land  except  the  west  half  of  township  60  north,  of 
range  18  west,  "unless  railroad  spur  Is  built  to  Sand  Lake,"  such  pro- 
vision contemplated  a  spur  which,  whether  built  by  complainants  or  some 
one  else,  should  be  one  which  complainants  could  lawfully  use  as  a  mat- 
ter of  right  to  execute  their  contract,  and  hence  the  construction  of  such 
eguT  by  a  private  corporation  as  a  private  enterprise  to  log  other  landa 
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in  the  vldnity  was  insufficient  to  entitle  complainants  to  log  the  west 
half  of  snch  township. 

4.  OONTRACTS— MUTUALITT. 

Where  a  contract  to  log  certain  land  excepted  the  west  half  of  a  town- 
ship, unless  a  railroad  spur  was  built  to  a  certain  lake,  the  contract,  in 
so  far  as  the  excepted  tract  was  concerned,  was  unenforceable  for  want 
of  mutuality. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  1,  Adverse  Posses- 
sion, §1  21-40.] 

5.  Same— OoNSTBUcnoN. 

Under  the  rule  that  a  contract  should  receive  a  reasonable  construction 
to  execute  the  real  intention  of  the  parties,  if  a  given  act  is  not  within 
such  intention,  it  should  not  be  held  to  be  so  merely  because  it  Is  with- 
in the  letter  of  the  written  Instrument. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  f  730.] 

6.  Account  Stated— OBJKonoN  to  Ghaboe. 

Defendant  claimed  a  charge  against  complainants  for  demurrage  by 
letter  dated  May  19,  1903,  to  which  complainants  replied  on  May  23,  1903, 
objecting  to  such  charge,  and  asserting  their  right  to  cease  loading  the 
cars  in  question  during  the  time  in  April  for  which  the  demurrage  was 
charged.  Held,  that  such  charge  did  not  constitute  an  account  stated  so 
as  to  estop  complainants  from  thereafter  contesting  the  same. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  1,  Account  Stated,  S 
24.] 

7.  Damages— PoTUBE  Pbofits. 

Future  profits  on  an  alleged  breach  of  contract  are  recoverable  only 

.  when  they  are  tlie  result  of  special  circumstances  known  to  the  parties 

at  the  time  the  contract  was  made,  and  when  they  are  the  natural  and 

direct  result  of  a  breach  and  can  be  ascertained  with  reasonable  ac- 

curracy. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  15,  Damages,  SS  74-  , 
76.] 

8.  Same— Evidence. 

On  a  cross-bill  for  alleged  breach  of  a  logging  contract,  evidence  held 
to  sustain  a  finding  that  complainants  at  the  time  the  contract  was  made 
were  not  informed  that  their  failure  to  get  out  the  required  quantity  of 
logs  each  season  would  result  in  special  damage  to  defendant,  so  as  to 
entitle  the  latter  to  recover  for  loss  of  future  profits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  15,  Damages^  f  513.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

W.  D.  Bailey  (Washburn  and  Mitchell,  on  the  brief),  for  appellant 
J.  N.  Searles,  for  appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judf^e.  This  was  a  suit  in  equity  brought  by  Eu- 
gene O'Neal  and  James  O'Neal,,  constituting  the  firm  of  O'Neal  Bros., 
against  the  Taber  Lumber  Company  to  reform  a  written  contract  and 
recover  damages  resulting  from  an  alleged  breach  of  it.  The  reforma- 
tion prayed  for  concerned  two  provisions  which,  it  is  claimed,  did  not 
express  the  true  intent  of  the  parties;  The  desired  reformation  was 
allowed  as  to  one  provision  and  denied  as  to  the  other.  As  no  error  is 
assigned  to  that  action  of  the  court  no  further  reference  need  be  mado 
to  it,  and  the  contract  as  reformed  will  hereafter  alone  be  considered. 
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It  was  composed  of  a  written  proposition  made  by  complainants  and 
accepted  by  defendant,  and  is  as  follows : 

"Stniwater,  Minn.,  Nov.  1.  1902. 
"We  hereby  agree  to  loj?  all  timber  belonging  to  the  Taber  Lumber  Com- 
pany in  township  61  North,  of  range  16  West ;  township  61  North,  of  range 
17  West ;  township  61  North,  of  range  18  West ;  township  60  North,  of  range 
17  West;  township  60  North,  of  range  18  West;  township  59  North,  of 
range  17  West ;  township  59  North,  of  range  18  West— all  in  St.  Louis  county, 
Minnesota,  excepting  sections  1  and  11  in  township  59  North,  of  range  17 
West,  and  sections  23,  25,  and  26  in  township  59  North,  of  range  17  West, 
and  except  the  western  half  of  township  60  North,  of  range  18  West,  unless 
railroad  spur  is  built  to  Sand  Lake.  Timber  to  be  loaded  on  cars  at  rate 
of  20  cars  per  day  beginning  January  1st  each  year  until  not  less  than  10,000,- 
000,  nor  more  than  12,000,000  feet  are  shipped,  shipments  to  be  continuous 
until  full  amount  is  shipped  in  each  year.  In  case  of  our  failure  to  have  40 
cars  loaded  each  alternate  day,  we  agree  to  pay  the  Taber  Lumber  CJo.  what- 
ever penalty  they  are  forced  to  pay  railroad  company,  unless  such  failure  Is 
caused  by  D.  V.  &  R.  L.  Ry.  Co.'s  failure  to  deliver  us  cars,  and  In  case  of 
the  railroad  company'^  failure  to  furnish  us  the  forty  cars  each  alternate 
day,  the  Taber  Lumber  CJo.  agrees  to  pay  us  the  same  penalty.  The  price  for 
the  entire  tract,  as  above,  to  be  $5.50  per  thousand  delivered  on  cars,  we  to 
bear  all  expenses,  both  for  material  and  construction  In  building  any  spurs 
which  we  may  decide  to  use  in  getting  out  logs.  The  Taber  Lumber  Ck).  to 
furnish  2%  miles  of  steel  rails  with  the  necessary  angle  bars  for  the  same. 
The  Taber  Lumber  Co.  to  advance  us  from  $10,000  to  $12,000  between  No- 
vember 1st,  1902,  and  January  1,  1903.  this  amount  to  be  deducted  from  last 
payment  made  for  logging  season  of  1902-S^  and  we  to  pay  6  per  cent  interest. 
Terms  of  payment:  Settlement  to  be  made  in  cash  on  the  15th  of  each  month 
for  logs  loaded  on  cars  during  preceding  month.  Payments  to  be  based  on 
surveyor  generaVs  scale  as  logs  are  loaded  on  cars*  cost  of  scaling  to  be  divided 
equally  between  Taber  Lumber  Ck).  and  ourselves.  All  logs  to  be  cut  according 
to  directions  of  Taber  Lumber  Ck>.  and  under  their  supervlsloo,  and  we  will 
board,  free  of  charge,  any  men  which  the  Taber  Lumber  Co.  may  place  in 
('amp  for  the  purpose  of  looking  after  their  Interests  and  supervising  cutting. 

"O'Neal   Bros. 
"Accepted.    Taber  Lumber  Co.,  by  E.  Carroll  Taber." 

Complainants  claimed  that  they  performed  their  part  of  the  con- 
tract by  cutting  the  logs  and  delivering  them  aboard  the  cars  as  re- 
cjuired  with  the  exception  of  such  as  grew  on  the  western  half  of  town- 
ship 60,  range  18,  last  referred  to  in  the  contract,  and  that  there  became 
due  therefor  the  sum  of  $49,149.74,  of  which  only  $48,095.24  had  been 
paid,  leaving  a  balance  of  $1,054.50  still  due.  Complainants  also  claim- 
ed that  they  were  entitled  under  the  terms  of  the  contract  to  cut  the 
logs  from  the  western  half  of  township  60,  range  18,  and  to  receive  as 
compensation  therefor  the  price  fixed  by  the  contract  of  $5.50  per 
thousand  feet;  that  defendant  did  not  permit  them  so  to  do,  and  they 
were  thereby  unlawfully  deprived  of  the  profit  which  they  might  have 
made  by  doing  it,  claimed  by  them  to  be  $17,600.  Defendant  denied 
owing  the  claim  of  $1,054.50  because  of  demurrage  which  it  was  re- 
quired to  pay  the  railway  company  for  cars  detained,  whjch  it  claimed 
the  right  to  charge  and  had  charged  to  complainants  to  balance  their 
account 

With  respect  to  the  second  claim  made  by  complainants,  defendant's 
contention  is  that,  because  no  railroad  spur  was  built  to  Sand  Lake 
within  the  meaning  of  the  exception  found  in  the  first  part  of  the  con- 
tract, complainants  had  no  right  to  cut  the  logs  from  the  western  half  of 
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township  60,  range  18,  and  if  they  had  such  a  right  there  was  no  com- 
petent proof  of  damages  sustained  by  them  in  not  being  permitted  tC' 
exercise  the  right  Defendant  also  claimed  that  an  account  was  stated 
between  it  and  complainants  at  the  end  of  each  logging  year  and  that 
complainants  by  failing  to  object  thereto  are  estopped  from  making 
the  claims  now  asserted  by  them.  Defendant  in  its  cross-bill  claimed 
special  damages  in  the  sum  of  $10,000  frCMn  complainants  for  loss  of 
profits  alleged  to  have  been  occasioned  by  complainants'  failure  to  cut 
and  deliver  10,000,000  feet  of  lumber  as  required  by  the  contract  dur- 
ing the  first  logging  year  of  1902  and  1903.  The  Circuit  Court  allow- 
ed complainants  $921.60  on  their  first  claim  and  $5,260  on  their  second 
claim,  making  a  total  of  $6,171.60,  and  allowed  nothing  to  defendant 
on  its  cross-bill.  The  appeal  brings  up  for  review  these  rulings  of  the 
court. 

As  complainants  have  not  appealed  from  the  allowance  to  them  of 
$921.50  instead  of  $1,054.50  on  their  first  claim,  the  controversy  now 
concerns  the  former  sum  only.  Was  that  amount  due  complainants 
as  a  balance  for  logs  actually  shipped?  It  was,  unless  defendant  was 
justified  in  charging  complainants  with  demurrage  paid  by  it  to  the 
railway  company  for  cars  unnecessarily  detained  by  them  during  the 
five  days  of  April  6,  7,  8,  9,  and  10,  1903.  The  learned  trial  judge  dis- 
posed of  this  item  by  saying: 

"The  facts  seem  to  be  that  complainants  requested  a  cessation  of  cars  dur- 
ing these  five  days  in  order  to  enable  them  to  change  the  spur  tracks  and 
that  this  was  assented  to  by  defendant  It  seems  to  me,  therefore,  that  de- 
fendant ought  not  to  withhold  any  compensation  that  was  due  complainants 
on  account  of  that  demurrage  and  therefore,  upon  that  ground  alone,  the 
complainants  are  entitled  to  recover  what  was  charged  against  them  and 
withheld  for  demurrage  during  those  five  days,  which  amounted  to  $921.50/' 

There  is  some  conflict  in  the  proof  as  to  whether  defendant  assented 
to  complainants'  cessation  of  shipment  for  the  days  in  question,  but 
there  is  abundant  evidence  from  which  that  fact  could  fairly  be  found. 
In  such  case  the  finding  of  the  trial  court  is  presumptively  correct  and 
should  be  followed  unless  an  obvious  error  has  occurred  in  the  applica- 
tion of  law  or  a  serious  mistake  has  been  made  in  the  consideration  of 
the  proof.    Mastin  v.  Noble  (C.  C.  A.)  157  Fed.  506,  and  cases  cited. 

Whether  the  contract  of  November  1,  1902,  gave  complainants  a 
right  to  refrain  from  shipping  for  five  or  any  other  number  of  days  or 
not,  it  is  clear  that  if  complainants  afterwards,  in  any  manner,  secured 
the  consent  of  defendant  to  refrain  from  shipping  during  those  days 
and  acted  upon  that  consent,  defendant  is  estopped  from  penalizing 
them  for  doing  so.  We  see  no  reason  for  disturbing  the  conclusion 
reached  on  this  item  by  the  Circuit  Court. 

Whether  the  next  item  of  $5^50  was  properly  allowed  to  complain- 
ants depends  upon  the  true  meaning  of  the  contract  of  November  1, 
1902.  By  clear  language  complainants  were  first  given  the  right  to 
clear  the  whole  of  township  60,  range  18,  together  with  other  town- 
ships and  ranges ;  and  by  equally  clear  language  the  western  half  of 
township  60  was  excepted  from  the  operation  of  the  contract.  Com- 
plainants acquired  no  right  to  clear  that  tract,  and  defendant  incurred 
no  obligation  to  complainants  therefor  ''unless  railroad  spur  is  built  to 
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Sand  Lake."  In  other  words,  by  an  .exception  to  the  exception,  the 
western  half  of  township  60  was  brought  within  the  operation  of  the 
contract,  provided,  and  upon  the  condition,  that  a  railroad  spur  should 
be  built  to  Sand  Lake.  The  burden  rested  upon  complainants  to  show 
that  this  spur  had  been  built.  Have  they  done  so?  In  answering  this 
question  regard  should  be  had  to  the  facts  and  circumstances  surround- 
ing the  parties  at  the  time  the  contract  was  made. 

It  appears  that  the  Duluth,  Virginia  &  Rainy  Lake  Railway  Com- 
pany had  constructed  and  was  operating  a  line  of  railway,  which  we 
will  hereafter  call  the  Rainy  Lake  Railway,  running  in  a  northerly  and 
southerly  direction,  substantially  midway  through  the  lands  first  de- 
scribed in  the  contract  and  reasonably  near  to  all  of  them.  This  the 
pleadings  show,  and  there  is  abundant  evidence  that  both  parties  had 
reference  to  this  railway  in  the  various  provisions  of  their  contract. 
The  timber  last  described,  located  on  the  western  half  of  township  60 
was  some  four  or  five  miles  distant  from  the  main  line  just  referred  to, 
and  speaking  generally,  it  was  located  in  close  proximity  to  Sand  Lake. 
Complainants  by  the  contract  in  question  undertook  to  deliver  all  logs 
cut  by  them  upon  cars  standing  on  the  main  line  or  upon  spurs  con- 
necting with  the  main  line,  and  they  undertook  to  build  such  spurs  as 
they  should  find  to  be  necessary  or  advisable  in  the  prosecution  of  their 
work.  Of  the  necessity  or  advisability  of  doing  that,  'however^  com- 
plainants were  left  to  judge.  Doubtless  the  distance  of  the  western 
half  of  township  60  from  the  main  line  and  the  expense  of  building  a 
spur  to  it  had  much  to  do  with  the  first  exception  found  in  the  written 
proposition  of  complainants.  They,  however,  by  the  proviso  or  condi- 
tion referred  to,  reserved  the  right  to  cut  the  logs  from  that  tract  if 
they  or  any  one  else  should  decide  to  build  and  should  build  a  spur  to 
Sand  Lake.  It  must  have  been  the  intention  of  the  parties  that  such 
a  spur,  whether  built  by  complainants  or  anyone  else,  should.be  one 
which  complainants  could  use  lawfully  and  as  a  matter  of  right  for  the 
purpose  of  executing  their  contract.  If  complainants  had  decided  to 
build  it  and  had  done  so,  it  would  have  served  their  purpose.  They 
also  could  have  made  use  of  it  if  any  incorporated  railroad  company 
had  built  it  for  the  purpose  of  operating  it  as  a  common  carrier  of 
freight.  In  either  event  they  would  have  been  able  to  get  out  the  logs 
from  the  western  half  of  township  60.  If  any  private  person  or  cor- 
poration had  built  it,  it  would  have  availed  them  nothing  unless  they 
could  use  it.  This  sole  and  only  purpose  which  the  proposed  spur  was 
to  serve  must  be  kept  constantly  in  mind.  The  only  spur  actually  con- 
structed was  built  by  the  Virginia  Lumber  Company,  which  owned 
large  bodies  of  timber  in  the  region  of  Sand  Lake.  That  company, 
some  time  after  November  1,  1902,  built  a  spur  from  the  main  line  to 
Sand  Lake,  but  built  it  for  its  own  uSe  exclusively.  It  was  a  private 
enterprise,  not  designed  as  a  common  carrier  and  never  held  out,  oper- 
ated, of-  used  as  such.  Complainants,  therefore,  could  not  of  their  own 
motion  and  as  a  matter  of  right  make  use  of  it  to  secure  transportation 
to  the  main  line,  and  they  did  not  secure  or  undertake  to  secure  by  pri- 
vate agreement  from  the  Virginia  Company  the  general  right  to  use 
ft  for  the  transportation  of  such  timber  as  they  might  cut  from  the 
tract  in  question.    The  coincidence  that  the  Virginia  Company  employ- 
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cd  the  same  construction  company  to  build  its  spur  which  the  Rainy 
Lake  Railway  Company  had  employed  to  construct  its  main  line  is  un- 
important in  view  of  the  conceded  facts  already  narrated.  It  is  clear 
that  the  spur  constructed  was  not  the  railroad  spur  contemplated  by 
the  contract.  Complainants,  as  a  matter  of  right  could  not  use  it,  and 
even  if  they  might  have  made  a  private  contract  for  its  use  on  some 
terms,  defendant  clearly  could  not  have  compelled  them  to  fix  terms 
and  make  such  contract.  Want  of  mutuality  in  this  respect  is  also  fatal 
to  complainants*  present  claim. 

Literally  speaking  this  private  spur  of  the  Virginia  Company  was 
"a  spur  built  to  Sand  Lake,"  but  within  the  spirit  and  purview  of  the 
contract  it  was  far  from  it.  Contracts  should  receive  a  sensible  and 
reasonable  construction  to  the  end  that  the  real  intention  of  the  parties 
may  be  executed.  If  a  given  act  is  clearly  not  within  the  intention  of 
the  parties  it  should  not  be  held  so,  merely  because  it  is  within  the  let- 
ter. Pressed  Steel  Car  Co.  v.  Eastern  R.  Co..  67  C.  C*  A.  635.  121 
Fed.  609,  and  cases  cited.  The  same  rule  is  s^plicable  to  the  construc- 
tion of  statutes.  United  States  v.  Kirby,  7  Wall.  482,  19  L.  Ed.  278 ; 
Holy  Trinity  Church  v.  United  States,  143  U.  S.  467,  12  Sup.  Ct.  611, 
36  L.  Ed.  226 ;  Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1,  25  Sup. 
Ct  168,  49  L.  Ed.  363. 

We  think  the  learned  trial  judge  erred  in  awarding  to  complainants 
the  item  of  $5,260.  .  Complainants  failed  to  show  a  right  to  clear  the 
western  half  of  township  60  within  the  true  meaning  of  the  contract. 
This  conclusion  renders  unnecessary  any  consideration,  of  the  other 
defense  that  complainants  sustained  no  damages,  even  if  they  were  de- 
prived of  the  right  to  cut  the  timber. 

Concerning  the  claim  of  estoppel  arising  out  of  the  rendition  of  ac- 
counts each  year  by  defendant  to  complainants,  little  need  be  said.  The 
claim  of  $921.60  only  can  be  affected  by  its  determination  either  way. 
The  doctrine  of  estoppel  by  the  receipt  and  retention,  without  objec- 
tion, of  an  account  stated  rests  on  the  presumption  that  the  debtor's 
failure  to  object  to  it  within  a  reasonable  time  is  a  voluntary  admis- 
sion of  its  correctness.  Patillo  v.  Allen- West  Commission  Co.,  65  C. 
C.  A.  508,  131  Fed.  680.  It  will  be  remembered  that  the  claim  for  de- 
murrage originally  asserted  by  defendant  against  complainants  was 
$1,064.54.  A  claim  or  charge  for  this  amount  against  complainants 
was  made  by  defendant  by  letter  of  date  May  19,  1903.  Complainants 
(lid  not  admit  the  correctness  of  the  charge  as  made.  Instead  of  doing 
so  they  immediately,  by  a  letter  of,  date  May  23,  1903,  objected  to  it 
and  asserted  their  right  to  cease  loading  cars  during  the  five  days  in 
April  for  which  the  demurrage  was  charged.  This  protest  effectually 
disposes  of  the  claimed  estoppel. 

The  cross-bill  claims  special  damages  resulting  from  complainants' 
failure  to  cut  and  deliver  to  defendant  1,105,370  feet  of  the  quantity 
stipulated  by  the  contract  to  be  delivered  the  first  year.  It  avers  that 
defendant  required  the  total  amount  of  10,000,000  feet  per  year  for 
the  operation  of  its  mills ;  that  a  failure  to  get  it  would  occasion  a  shut 
down  and  prevent  defendant  from  supplying  its  customers  with  lum- 
ber;  that  complainants  knew  of  these  facts  when  the  contract  was 
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made  and  entered  into  it  in  view  of  the  consequences  specified,  in  case 
of  a  breach  on  their  part.    It  further  avers : 

"That  by  reason  of  the  faUure  of  the  plaintiffs  to  deliver  the  full  t^  mil- 
lion feet  of  logs  to  this  defendant  during  said  year,  this  defendant's  mill  was 
necessarily  idle  during  a  considerable  portion  of  the  year  and  of  the  sawing 
season  thereof,  and  this  defendant  was  short  of  lumber  which  it  desired  and 
required  for  its  trade,  and  which  its  trade  demanded,  by  reason  of  which  this 
defendant  suffered  great  loss  and  damage  in  a  sum  exceeding  the  sum  of  ten 
thousand  dollars."  - 

This  cross-bill  presents  a  claim  for  the  gain  and  profits  which  de- 
fendant lost  by  not  having  the  logs  in  question  to  saw  and  the  lumber 
which  might  have  been  produced  therefrom  to  sell.  This  was  a  claim 
for  future  profits  which  falls  within  the  denomination  of  special  dam- 
ages, to  which  one  is  entitled  if  such  damages  are  within  the  contem- 
plation of  the  parties  at  the  time  the  contract  is  made.  Such  damages,, 
as  distinguished  from  those  ordinarily  sustained,  can  be  recovered  only 
when  they  are  the  result  of  special  circumstances  known  to  the  par- 
ties at  the  time  the  contract  was  made,  when  they  are  the  natural  and 
direct  result  of  a  breach,  and  when  they  can  be  ascertained  with  rea- 
sonable accuracy.  Cent.  Coal  &  Coke  Co.  v.  Hartman,  49  C.  C.  A.  244^ 
111  Fed.  96 ;  Farmers'  Loan  &  Trust  Co.  v.  Eaton,  51  C.  C.  A.  640, 
114  Fed.  14;  McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  79  C.  C.  A. 
298,  149  Fed.  360,  8  L.  R.  A.  (N.  S.)  1110. 

Proof  of  knowledge,  by  the  party  charged  to  be  in  default,  of  the 
special  circumstances  which  make  exceptional  damages  likely  to  fol- 
low is  an  insuperable  prerequisite  to  liability  therefor.  This  proof  the 
defendant  undertook  to  make  in  the  present  case.  It  consisted  of  the 
testimony  of  two  witnesses,  which,  when  critically  considered,  discloses 
a  good  deal  of  uncertainty  as  to  what  defendant's  officers  really  stated 
to  complainant  concerning  their  intended  use  of  the  logs  when  cut. 
One  of  the  complainants  who  conducted  the  negotiations  with  defend^ 
ant  emphatically  contradicts  the  interpretation  now  put  upon  that  tes- 
timony. Moreover,  the  good  faith  of  the  claim  made  in  the  cross-bill 
is  challenged  by  the  fact  that  although  it  accrued  in  the  spring  of  1903, 
at  the  end  of  the  first  year's  logging  operations,  and  although  the  par- 
ties had  intimate  business  relations  for  two  years  thereafter,  it  was 
never  called  to  the  attention  of  the  complainants  or  much  less  demand- 
ed of  them,  until  after  this  suit  was  instituted  in  1906.  It  looks  much 
like  an  afterthought  The  learned  trial  judge  disposed  of  the  claim  as 
follows  : 

"Although  there  is  evidence  on  the  part  of  the  defendant  that  the  nature  of 
its  trade  was  stated  to  complainants,  and  the  fact  that  it  was  a  manufacturer 
of  lumber,  and  that  its  mills  required  a  certain  amount  of  logs,  which  would 
necessitate  the  cutting  and  delivery  of  at  least  ten  million  feet  of  logs  on  the 
part  of  the  complainants,  yet  that  testimony  is  denied  by  complainants,  and 
there  seemed  nothing  in  the  circumstances  of  the  case  to  render  it  probable 
that  such  statements  were  then  in  fact  made ;  and  as  the  testimony  is  balanced 
with  respect  to  the  statements  of  the  witnesses,  I  am  obliged  to  hold  that 
such  statement  or  fact  is  not  proven,  and  therefore  that  no  substantial  dam- 
ages can  be  allowed,  and  that  the  counterclaim  must  be  disregarded." 

After  a  careful  consideration  of  the  proof  we  are  unable  to  say  that 
any  mistake  was  made  by  the  trial  court  in  this  particular.    It  results- 
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that  the  decree  below  in  so  far  as  it  reformed  the  contract  of  Novem- 
ber 1,  1902,  was  correct ;  but  in  so  far  as  it  awarded  to  the  complain- 
ants a  judgment  for  $6,171.50  was  erroneous.  The  only  damages  to 
which  complainants  are  entitled  on  the  reformed  contract  are  $921.50 
with  interest  from  the  time  that  sum  should  have  been  paid,  which  was 
May  19,  1903.  The  decree  is  therefore  reversed,  and  the  cause  is  re- 
manded to  the  Circuit  Court,  with  directions  to  award  a  decree  against 
the  defendant  for  the  sum  of  $921.50  with  interest  as  already  indicated, 
in  lieu  of  the  amount  of  $6,171.50,  and  in  all  other  respects  to  enter  the 
decree  as  before. 

SANBORN,  Circuit  Judge  (concurring).  I  concur  in  the  result  in 
this  case,  but  my  reason  for  the  conclusion  that  the  complainants  can- 
not recover  damages  because  they  were  prevented  from  logging  the 
timber  on  the  western  half  of  township  60  differs  from  that  of  the 
majority  of  the  court.  It  is  that  a  careful  reading  and  analysis  of  all 
the  evidence  on  the  subject  have  convinced  me  that  the  complainants 
failed  to  prove  by  a  fair  preponderance,  or  by  any  preponderance  of  it, 
that  they  sustained  any  damage  by  reason  of  their  deprivation  of  an 
opportunity  to  cut  and  deliver  that  timber.  Their  right  to  log  that 
timber  seems  to  me  to  be  established.  The  contract  between  the  par- 
ties was  that  they  should  log  it  if  a  "railroad  spur  is  built  to  Sand 
Lake."  A  railroad  spur  was  built  to  Sand  Lake  during  the  term  of 
the  contract.  The  argument  that  while  the  parties  contracted  in  writ- 
ing that  the  complainants  should  log  the  timber  if  a  "railroad  spur  is 
built  to  Sand  Lake"  their  agreement  was  that  they  should  log  it  only 
if  a  "railroad  spur  is  built  to  Sand  Lake"  by  the  Duluth,  Virginia  & 
Rainy  Lake  Railway  Company,  or  by  any  other  incorporated  company 
for  the  purpose  of  operating  it  as  a  common  carrier  of  freight,  is  not 
persuasive  to  my  mind.  While  the  main  line  of  the  railroad  was  owned 
by  the  Rainy  Lake  Company,  it  was  in  the  possession  of  the  construc- 
tion company  in  process  of  building.  It  had  never  been  turned  over 
to  or  accepted  by  the  railroad  company,  and  ,the  construction  company 
which  was  building  it  for  the  railway  company  was  operating  it.  The 
business  on  the  railroad  was  construction  and  logging.  The  same  con- 
struction company  built  for  the  Virginia  Company,  a  logging  company, 
and  operated  the  spur  to  Sand  Lake.  A  part  of  the  logs  cut  by  the 
-complainants  under  their  contract  were  drawn  out  over  a  portion  of 
this  spur.  The  contract  was  a  logging  contract,  the  spur  necessary  to 
bring  out  the  logs  was  a  logging  spur,  and  the  spur  built  was  a  logging: 
sput.  There  is  no  evidence  that  the  Virginia  Company,  or  the  con- 
struction company,  refused,  or  would  have  refused,  to  permit  the  use 
of  this  spur  for  a  reasonable  compensation  by  the  complainants,  or  the 
defendant,  for  logging  purposes,  and  there  is  no  legal  presumption  to 
that  effect  In  my  opinion  it  filled  the  condition  erf  the  contract  and 
gave  the  complainants  the  right  to  log  the  timber. 

The  addition  to  the  conditional  term  of  a  contract  which  is  clear  and 
unambiguous,  which  parties  have  selected  and  written  down  to  express 
their  agt*eement  on  the  subject  and  which  has  been  fully  complied  with 
as  it  reads,  of  other  conditions , like  those  in  italics  above,  by  construc- 
tion after  the  event  whereby  a  compliance  according  to  the  reading  of 
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the  expressed  condition  becomes  no  compliance,  seems  to  me  to  im- 
pinge upon  the  familiar  rules  that  where  the  terms  of  a  contract  are 
plain  no  room  is  left  for  construction,  that  the  intention  of  the  parties 
should  not  be  assumed  and  imported  into  their  written  agreements,  but 
should  be  drawn  from  the  writings,  and  that  the  common  meaning  of 
clear  terms  should  not  ordinarily  be  discarded  for  curious  or  hidden 
significations  which  the  ingenuity  of  counsel  and  the  exigencies  of  their 
case  develop. 


COLLIER  V.  GOBSSLINQ. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    March  17,  1908.) 

No.  1,73a 

1.  Quieting  Title— Pleading. 

Where  the  holder  of  a  tax  title  sued  out  a  writ  of  posBesslon  from  a 
'    state  court,  and,  in  a  suit  to  set  aside  his  deed  as  a  cloud  on  title,  filed 
a  cross-bill  praying  possession,  he  thereby  confessed  that  the  possession 
was  in  complainant. 

2.  8ahi>— Sale  to  Statk— Tax  List— Requisites. 

Act  Tenn.  1899,  p.  1084,  c.  435,  requires  the  county  trustee  to  make  pub- 
lic sale  of  land  subject  to  delinquent  taxes,  and  requires  that  he  strike 
ofP  to  the  treasurer  all  lands  in  lots  .so  sold,  when  the  full  amount  of  taxes, 
penalties,  and  costs  are  not  bid  at  the  sale  by  some  private  person,  and 
that  he  shall  then  file  with  the  clerk  a  certified  list  of  the  lands  so  stru<^ 
off,  specifying  the  days  of  sale,  the  amounts  of  the  respective  taxes  for 
which  the  sale  was  made,  and  each  item  of  cost  thereof.  Held,  that  where 
a  list  contained  figures,  between  perpendicular  lines,  with  nothing  to  in- 
dicate that  the  figures  stood  for  dollars  and  cents,  and  there  was  no  sep- 
aration of  the  tax  due  the  state  from  that  due  the  county,  or  the  amount 
of  any  special  tax,  the  list  was  void,  and  did  not  operate  to  pass  any  title 
to  the  state. 

[Ed.  Note, — F6r  cases  in  point,  see  Cent.  Dig.  vol.  45,  Taxation,  |  1371.] 

8.  Taxation— TiTT  r—DrKn—CoNOLrsivEXESS— Statutes. 

Act  Tenn.  1899.  p.  1143,  c.  435,  §  66,  provides  that  a  tax  deed  shall  be 
an  assurance  of  perfect  title  to  the  purchaser,  and  shall  not  be  invalidat- 
ed by  any  court  except  on  proof  that  the  land  was  not  liable  to  sale  for 
taxes,  or  that  the  taxes  had  been  paid  before  sale,  and  that  no  suit  shall 
be  commenced  In  any  court  of  the  state  to  invalidate  any  tax  title,  after 
three  years  from  the  sale,  except  in  cases  of  persons  undeir  disability, 
etc.  Heldj  that  such  section  was  unavailable  to  validate  a  tax  title,  where 
the  derk  was  without  authority  to  make  the  deed  because  the  list  filed  by 
the  county  trustee  did  not  comply  with  the  statute,  and  that  the  limita- 
tion prescribed  was  also  inapplicable  under  such  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  EHg.  vol.  45,  Taxation,  S  1557.] 

4.  Limitation  of  Actions. 

To  start  the  running  of  a  statute  of  limitations  there  must  be  some 
one  capable  of  suing,  some  one  subject  to  the  suit,  and  a  tribunal  open 
for  such  suit. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  83,  Limitation  of 
Actions,  §§  217-219,  384.] 

5.  Taxation— Limitations— Commencement  of  Tebh. 

Where  a  trustee  sold  certain  land  to  the  state  for  delinquent  taxes,  and 
two  days  before  the  period  of  redemption  expired  the  clerk  sold  the  land 
to  defendant  by  statutory  conveyance,  the  three-years  limitation  prescrib- 
ed by  Act  Tenn.  1899,  p.  1143,  c.  435,  8  66,  within  which  a  suit  may  be 
brought  to  contest  such  title,  did  not  begin  to  run  until  the  conveyance  by 
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the  cleric  to  defendant,  no  action  being  previously  available  which  would 
have  concluded  the  state,  which  could  not  be  sued. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

A.  W.  Biggs,  for  appellant. 
J.  P.  Holt,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  bill  was  filed  in  a  chancery  court 
of  the  state,  and  duly  removed  to  the  court  below  upon  diversity  of 
citizenship.  The  object  of  the  bill  is  to  remove  a  tax  deed  as  a  cloud 
upon  the  title  to  lots  Nos.  16  and  17  of  the  Trezevant  subdivision  of 
land  in  Shelby  county,  Tenn.,  and  to  enjoin  the  execution  of  a  writ  of 
possession,  issued  by  the  state  circuit  court,  to  put  the  holder  of  the 
tax  title  into  possession.  An  answer  and  cross-bill  was  filed  by  the 
defendant,  and  an  amended  bill  and  answer  to  the  defendant's  cross- 
bill was  filed  by  the  complainant.  These  pleadings  put  in  issue  the 
validity  of  the  tax  deed  under  which  the  defendant  claimed,  and  the 
right  of  the  complainant  to  maintain  any  suit  to  avoid  the  tax  assess- 
ments, sale,  or  deed.  Upon  a  final  hearing  the  court  below  dismissed 
the  bill ;  the  decision,  as  indicated  by  the  opinion,  going  wholly  upon 
the  ground  that  more  than  three  years  had  elapsed  between  the  tax 
sale  and  the  filing  of  the  bill. 

1.  It  is  useless  to  go  into  details  about  the  title  of  the  complainant. 
He  had  and  has  now,  at  least,  such  an  equitable  interest  as  to  entitle 
him  to  maintain  a  bill  to  clear  away  a  cloi;id  and  to  enjoin  a  writ  dis- 
possessing him  or  those  claiming  under  or  through  him.  The  lots 
were  inclosed  but  vacant.  That  there,  was  an  existing  possession  by 
Collier,  or  those  in  privity  with  him,  is  not  put  in  issue  by  the  answer, 
and  is  in  effect  confessed  by  the  suing  out  of  a  writ  of  possession  from 
the  state  circuit  court,  as  well  as  by  the  prayer,  for  such  a  writ  includ- 
ed in  the  defendant's  cross-bill. 

2.  Laying  aside  all  questions  as  to  the  validity  of  the  original  assess- 
ment for  indefinitencss  of  description  or  because  assessed  to  one  not 
the  owner,  as  well  as  the  question  as  to  whether  as  a  precedent  to  a 
sale  of  land  for  taxes  a  distress  warrant  must  not  issue  and  a  return 
be  made  of  no  personal  estate,  we  shall  deal  only  with  the  validity  of 
the  "list"  which  the  trustee  is  required  to  file  after  a  sale  for  delin- 
quent taxes,  which  is  the  basis  for  any  title  obtained  by  a  purchaser 
at  a  tax  sale.  Under  the  assessment  law  in  force  in  Tennessee,  the 
county  trustee  makes  public  sale  of  lands  subject  to  delinquent  taxes, 
and  is  required  to  strike  off  to  the  State  Treasurer  all  lands  or  lots 
so  sold  when  the  full  amount  of  taxes,  penalties,  and  costs,  etc.,  are 
not  bid  at  the  sale  by  some  private  person,  and  that  he  shall  then  file 
with  the  clerk  of  the  circuit  court  of  his  county  a  "certified  list  of  the 
lands  so  struck  of,"  "specifying  the  days  of  sale,  the  amounts  of  the 
respective  taxes  for  which  said  sale  was  made,  and  each  item  of  cost 
thereof."  This  "list,"  the  act  declares,  shall  operate  to  "vest  title"  in 
the  Treasurer  for  the  use  of  the  state  as  fully  as  a  conveyance.  It  is 
also  provided  that  the  clerk  may  sell  privately  to  any  person  who  will 
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pay  the  taxes  due  upon  the  lands  so  bid  off,  and  that  such  purchaser 
shall  take  the  state's  title  subject  to  every  right  of  redemption  accorded 
by  law  to  the  owner,  and  that  when  the  redemption  period  expires  the 
clerk  shall  make  deed  to  such  purchaser,  and  that  the  circuit  court 
shall  at  his  demand  issue  a  writ  to  put  him  in  possession.  The  lots 
involved  were  sold  by  the  county  trustee  July  5,  1900,  and  struck  off 
to  the  Treasurer  of  the  state  for  the  use  of  the  state.  The  period  for 
redemption  extended  to  July  5,  1902.  On  July  3,  1905(J,  the  clerk 
sold  these  lots  to  the  appellee,  and  on  July  10,  1902,  made  him  a  con- 
veyance according  to  the  statutory  form.  Nearly  two  years  after  this, 
appellee  applied  for  a  writ  of  possession,  and  this  writ  was  in  the  hands 
of  the  sheriff  when  this  bill  was  filed  in  June,  1904. 

Section  66  of  the  act  of  1899,  p.  1143,  c.  435,  provides  that  this  con- 
veyance "shall  be  an  assurance  of  perfect  title  to  the  purchaser  of  said 
land;  no  such  conveyance  shall  be  invalidated  by  any  court,  except 
by  proof  that  the  land  was  not  liable  to  sale  for  taxes,  or  that  the 
taxes  for  which  said  land  was  sold  have  been  paid  before  said  sale, 
and  if  any  part  of  the  taxes  for  which  said  land  was  sold  is  illegal,  or 
not  chargeable  on  it,  but  a  part  is  chargeable,  that  shall  not  affect  the 
sale,  nor  invalidate  the  conveyance  thereunder,  unless  it  appears  that 
before  sale  the  amount  legally  chargeable  on  the  land  was  paid  or 
tendered  to  the  county  trustee,  and  no  other  objection,  either  in  form 
or  substance  to  the  sale,  or  the  title  thereunder,  shall  avail  in  any  con- 
troversy involving  them ;  and  no  suit  shall  be  commenced  in  any  court 
of  this  state  to  invalidate  any  tax  title  to  land  after  three  years  from 
the  time  said  land  was  sold  for  taxes,  except  in  case  of  persons  under 
disability,  who  shall  have  one  year  in  which  to  bring  suit  after  such 
disability  is  removed,  nor  until  the  party  suing  shall  have  paid  or  ten- 
dered to' the  clerk  of  the  court  in  which  the  suit  is  brought  the  amount 
of  the  bid,  and  all  taxes  subsequently  accrued,  with  interest  and  char- 
ges as  herein  provided.  A  writ  of  possession  shall,  upon  application 
of  the  purchaser  included  in  this  section,  be  ordered  by  the  court  to 
which  the  tax  sale  has  been  certified." 

The  objection  to  this  title  which  we  deem  it  necessary  to  consider  is 
that  the  *  list*'  of  lands  struck  off  to  the  state  and  filed  with  the  clerk 
of  the  circuit  court  was  not  made  in  compliance  with  the  positive 
requirements  of  the  act  in  that  regard.  The  "list"  which  included  the 
lots  in  question  did  not  "specify  the  amount  of  the  respective  taxes  for 
which  said  sale  was  made"  nor  show  "each  item  of  cost  thereof."  Op- 
posite a  description  of  these  lots  in  a  column  at  the  top  of  which  are 
the  words  and  figures,  "State,  county  and  special  taxes,"  "103  on 
$100."  Then  appear  the  figures  "1236."  There  is  a  ruled  perpendicu- 
lar line  between  figures  "1"  and  "2"  and  another  between  "2"  and 
"36."  There  is,  however,  no  dollar  mark  at  the  top  of  the  column,  and 
nothing  to  indicate  whether  "1236"  stands  for  dollars  or  cents.  Nei- 
ther is  there  any  separation  of  the  tax  due  the  state  from  that  due  the 
county  nor  the  amount  of  any  "special  tax"  tax  from  either.  To  the 
right  of  the  column  in  which  occur  these  figures  are  ruled  columns, 
one  headed  wMth  the  words  "Interest  from  February  1,  189 — ,"  another 
headed  "Clerk's  Commissions,  etc.,"  another  "Penalty,"  and  a  fourth 
and  last  headed  "Total  tax,  costs,  etc.,"  but  there  are  no  figures  ex- 
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tended  in  any  of  these  columns.  Under  another  column  headed  "Re- 
marks," there  occurs  "Sold  to  state  July  5,  1900,"  and  under  an- 
other headed  "When  and  by  whom  paid"  is  the  entry  "Sold  July  3, 
1902,  W.  F.  Goessling  $34.85  Sub.  R.  Deed  Delivered  July  14,  1902." 
Identical  provisions  in  the  assessment  act  of  1897  were  constructed 
by  the  Tennessee  Supreme  Court  in  the  cases  styled  "Tax  Title  Cases," 
105  Tenn.  245,  58  S.  W.  259,  and  a  clerk's  deed  conveying  land,  struck 
off  by  the  trustee  to  the  state,  was  held  void,  because  the  "list"  filed 
by  the  trustee  with  the  clerk  of  the  circuit  court  of  his  county  had  not 
been  "certified"  as  the  act  required.  In  reference  to  the  provision  in 
section  71  of  the  act  of  1897,  p.  37,  c.  1,  which  is  identical  with  that 
in  section  66  of  the  act  of  1899,  that  the  clerk's  deed  should  be  an 
"assurance  of  perfect  title  to  the  purchaser  of  said  land,  and  no  such 
conveyance  shall  be  invalidated  in  any  court,  except  by  proof  that  the 
land  was  not  liable  to  sale  for  taxes,  or  that  the  taxes  for  which  the 
land  was  sold  have  been  paid  before  said  sale,"  the  Tennessee  court 
said  that  this  did  not  operate  to  close  the  door  of  investigation,  and 
that  that  provision  did  not  apply  to  a  deed  which  the  clerk  was  with- 
out authority  to  make.  "Behind  it,"  said  the  court,  "must  be  the  pow- 
er to  execute  before  it  can  have  the  efficacy  now  claimed  for  it."  "It 
is  left  scope  enough  without  embracing  within  it  a  conveyance  which 
the  clerk  was  without  authority  to  make."  Construing  the  act  as  re- 
quiring the  trustee  to  file  a  "certified  list'*  of  lands  struck  off  to  the 
state,  and  that  a  list  not  certified  did  not  operate  to  vest  any  title 
in  the  state,  the  court  held  that  the  clerk  had  no  power  to  convey  title 
where  the  state  had  none,  and  that  his  deed  was  impeachable  and  void. 
In  Condon  v.  Galbraith,  106  Tenn.  14,  58  S.  W.  916,  the  Tax  Title 
Cases  were  followed,  and  a  tax  deed  to  a  purchaser  from  the  state 
held  to  pass  no  title  where  the  trustee  had  neglected  to  certify  the  list 
filed  by  him.  It  was  also  held  that  the  circuit  court  had  no  jurisdic- 
tion under  the  act  of  1899,  c.  435,  to  confirm  the  title  of  a  purchaser 
at  tax  sales,  and  to  award  writs  of  possession  to  such  purchasers,  un- 
less the  required  list  had  been  duly  certified.  In  Hamilton  v.  Browns- 
ville Gas  Light  Co.  et  al,  115  Tenn.  50,  154,  90  S.  W.  159,  the  same 
court  held  that  the  list  of  sales  by  the  trustee,  furnished  to  the  clerk 
of  the  circuit  court,  should  be  equally  as  specific  and  definite  in  show- 
ing the  amount  of  taxes  in  dollars  and  cents,  as  well  as  each  item  of 
costs  and  penalties  in  dollars  and  cents,  as  would  be  required  to  make 
a  valid  assessment,  and  the  lists  failing  to  show  specifically  and  defi- 
nitely the  amount  of  each  item  of  taxes,  costs,  and  penalties,  the  lists 
will  be  insufficient  and  invalid  to  divest  title  out  of  the  owner  of  the 
property,  and  to  vest  it  in  the  state,  or  in  the  purchaser  from  the  state. 
Among  other  things  the  court  in  the  case  last  cited,  said : 

"Without  passing  upon  the  other  assignments,  we  are  of  opinion  that  the 
sale  to  the  oil  company  by  the  clerls  of  the  circuit  court  was  without  au- 
thority, Invalid,  and  void,  and  conferred  no  title  upon  the  oil  company  as 
purchaser,  and  the  complainant  Is  entitled  to  have  the  cloud,  caused  by  said 
void  sale,  removed  from  the  title  of  the  land  involved,  uxxm  the  condition 
that  it  pay  the  amount  of  taxes  assessable  against  the  land  for  the  year 
1899,  and  all  subsequent  taxes  and  proper  Interest  on  all  the  same,  but  with- 
out any  penalties  or  costs." 
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The  "list,"  under  which  the  title  was  claimed  in  the  case  just  dted, 
was  subject  to  the  precise  defects  we  have  pointed  out  in  the  case 
before  us.    The  court  said  of  it: 

"There  are  certain  flgures  entered  on  the  lists  between  perpendicular  lines, 
but  there  Is  nothing  to  show  or  indicate  what  is  meant  by  these  figures.  There 
is  no  dollar  mark  attached  to  any  of  them,  nor  does  the  dollar  mark  appear 
anywhere  upon  the  lists,  except  in  the  valuation  of  the  property.  It  has  been 
held  in  a  number  of  cases  that  the  absence  of  the  dollar  mark  to  indicate 
what  is  meant  by  the  figures  in  the  assessment  of  property  is  fatal  to  the  as- 
sessment, and  that  perpendicular  lines  between  the  figures,  separating  them* 
will  not  sufiSce  to  make  the  assessment  good." 

Under  these  Tennessee  decisions,  construing  this  very  assessment 
law  and  applying  that  construction  to  "lists*'  defective  precisely  as  the 
"list"  which  is  the  basis  for  the  deed  under  which  the  appellee  claims, 
we  are  inevitably  led  to  hold  that  this  deed  was  void,  and  the  judg- 
ment awarding  a  writ  of  possession  void  as  having  been  rendered  by  a 
court  having  no  jurisdiction.  This  brings  us  to  the  question  of  limita- 
tion of  time  within  which  such  a  suit  as  this  may  be  brought  as  provid- 
ed in  the  section  of  the  act  of  1899,  heretofore  set  out. 

If  the  provisions  of  this  statute  declaring  a  tax  title  unavailable  ex- 
cept in  two  specific  cases  does  not  apply  where  the  clerk  is  without  au- 
thority to  msdce  a  deed  because  the  "list"  filed  by  the  trustee  with  him 
does  not  comply  with  the  provisions  of  the  statute,  it  is  equally  plain 
that  the  limitation  in  the  latter  part  of  the  same  section  is  inapplicable 
whenever  the  clerk  was  without  power  to  make  a  deed  to  a  purchaser 
from  the  state.  The  clerk's  power  to  sell  land  which  had  been  struck 
off  to  the  state  and  his  power  to  make  a  conveyance  which  shall  con- 
vey the  title  is  a  statutory  power.  In  Marx  v.  Hanthorn,  148  U.  S. 
172,  180-182,  13  Sup.  Ct.  608,  610,  37  L,  Ed.  410,  it  was  said : 

"A  statutory  power  to  be  validly  executed  must  be  executed  according  to 
the  statutory  directions.  It  is,  no  doubt,  true  that  there  may  be  provisions 
in  tax  laws  that  are  made  in  the  interest  of  the  public,  and  which  do  not 
concern  the  taxpayer;  and  a  failure  to  punctiliously  observe  them  may  fur- 
nish him  with  no  just  ground  of  complaint  But  the  well-established  rule 
is,  as  above  stated,  that  observance  of  every  safeguard  to  the  owner  created 
by  the  statute  is  imperatively  necessary.  So,  too,  is  the  rule,  when  not  modi- 
fled  by  statute,  that  the  burden  of  proof  is  on  the  holder  of  a  tax  deed  to 
maintain  his  title  by  affirmatively  showing  that  the  provisions  of  the  law 
have  been  complied  with." 

Touching  the  legislative  power  to  make  a  tax  deed  conclusive,  the 
court,  in  the  same  case,  said : 

**It  is  comi)etent  for  the  Legislature  to  declare  that  a  tax  deed  shall  be 
prima  facie  evidence,  not  only  of  the  regularity  of  the  sale,  but  of  all  prior 
proceedings,  and  of  title  in  the  purchaser,  but  that  the  Legislature  cannot 
deprive  one  of  his  property  by  making  his  adversary's  claim  to  It,  whatever 
that  claim  may  be,  conclusive  of  its  own  validity,  and  it  cannot,  therefore, 
make  the  tax  deed  conclusive  evidence  of  the  holder's  title  to  the  laild.  Mr. 
Cooley  sums  up  his  examination  of  the  cases  on  this  subject  in  the  follow- 
ing statement:  That  a  tax  deed  can  be  made  conclusive  evidence  of  title 
In  the  grantee  we  think  is  more  than  doubtful.  The  attempt  Is  a  violation  of 
the  great  principle  of  Magna  Charta,  which  has  been  Incorporated  In  our 
Bill  of  Rights,  and,  if  successful,  deprive  the  citizen  of  his  property  by  pro- 
ceedings absolutely  without  warrant  of  law  or  of  justice;  it  is  not  in  the 
power  of  any  American  Legislature  to  deprive  one  of  his  property  by  mak- 
ing his  adversary's  claim  to  it,  whatever  that  claim  may  be,  conclusive  of  iti 
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own  validity.  It  cannot  therefore,  make  the  tax  deed  conclnsiye  evidence 
of  the  holder's  title  to  the  land,  or  of  the  possible  jurisdictional  facts  which 
would  make  out  title.  But  the  Legislature  might  doubtless  make  the  deed 
conclusive  evidence  of    ♦    ♦    ♦    everything  except  the  essentials/  " 

If  every  defense  is  cut  off  after  the  lapse  of  three  years,  that  would 
include  even  the  fact  of  a  sale  by  the  trustee  at  all,  or  that  the  taxes 
had  in  fact  been  paid,  or  that  the  tax  was  void.  So  extreme  a  pur- 
pose is  not  to  be  lightly  attributed  to  the  Legislature,  and  tends  strong- 
ly to  induce  us  to  hold  that  this  limitation  was  not  intended  to  apply 
to  those  matters  upon  which  the  power  of  the  clerk  and  the  jurisdiction 
of  the  court  depended.  *  This  interpretation  and  application  of  the  lim- 
itation clause  of  this  act  is  not  only  in  clear  accord  with  the  Tennes- 
see decisions  cited  above,  but  it  is  in  line  with  the  view  taken  of  such 
statutes  by  other  courts.  Radcliffe  v.  Scruggs,  46  Ark.  96,  106; 
Alexander  v.  Gordon,  101  Fed.  92,  41  C.  C.  A.  228;  Boyles  v.  Boyles, 
37  Iowa,  592 ;  Feller  v,  Clark,  36  Minn.  338,  340,  31  N.  W,  176.  A 
statute  of  Florida  provided  that  no  suit  should  be  commenced  to  set 
aside  a  tax  deed  and  recover  possession,  unless  within  one  year  from 
the  recording  of  the  deed,  "except  upon  the  grounds  that  the  lands 
were  not  subject  to  taxation,  or  that  the  taxes  were  paid  or  tendered," 
etc.  The  recording  of  the  deed  was  also  made  an  assurance  of  title 
and  entry  sufficient  to  authorize  suit  as  for  an  actual  entry.  The  Flor- 
ida courts  held  that  this  statute  did  not  protect  a  void  deed,- and  the 
Florida  decisions  were  reviewed  and  applied  to  a  tax  deed  where  the 
assessment  was  insufficient  in  description  to  impart  notice  to  the  owner 
by  the  United  States  Supreme  Court  in  Bird  v.  Benlisa,  142  U.  S. 
664, 12  Sup.  Ct.  323,  35  L.  Ed.  1151.  See,  also,  Kraus  v.  Montgomery, 
114  Ind.  103,  16  N.  E.  153 ;  Early  v.  Whittingham,  43  Iowa,  162 ; 
Smith  v.  Kipp,  49  Minn.  119,  51  N.  W.  656 ;  and  Zink  v.  McManus, 
121  N.  Y.  299,  24  N.  E.  467. 

But  if  we  treat  this  provision  as  a  statute  of  limitation,  and  not  as 
a  statute  making  a  tax  deed  conclusive  evidence  of  every  fact  upon 
which  its  validity  depends,  and  also  that  the  Legislature  intended  it  to 
apply  to  tax  titles  executed  by  ^  clerk  without  any  power,  a  very  seri- 
ous question  would  arise  as  to  its  constitutionality,  if  applicabje  to  an 
owner  in  possession  of  his  own  property.  What  would  set  the  statute 
in  motion  if  his  possession  was  undisturbed  and  the  writ  of  posses- 
sion was  based  upon  the  order  of  a  court  having  no  jurisdiction,  and 
the  deed  of  a  clerk  without  power  under  the  statute  to  make  the  deed  ? 
Might  he  not  defend  and  show  these  things?  Could  a  tax  purchaser 
sit  still  until  the  lapse  of  .three  years,  and  then  summarily  oust  him 
and  deny  him  all  right  to  be  heard  because  more  than  three  years  had 
elapsed  since  the  date  of  the  tax  sale?  The  question  of  whether  one 
in  possession  can  be  put  to  an  action  without  violation  of  the  require- 
ment of  due  process  was  not  decided  in  People  v.  Turner,  145  N.  Y. 
451,  40  N.  E.  400,  because  the  New  York  court  found  that  the  land- 
owner was  not  in  possession.  In  the  same  case  on  review  by  the  Su- 
preme Court  of  the  United  States  it  was  held  that  this  question  of 
fact  was  not  open  to  review,  and  the  constitutionality  of  a  short  stat- 
ute of  limitation  barring  actions  to  invalidate  tax  titles  maintained  up- 
on the  ground  that  the  limitation  was  not  unreasonable,  there  being  a 
160  F.— 39 
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remedy  open  to  the  landowner  during  the  entire  running  of  the  stat- 
ute. Neither  did  the  question  arise  in  the  subsequent  case  of  Saranac 
Land  &  Timber  Company  v.  The  Comptroller,  177  U.  S.  318,  20  Sup. 
Ct.  642,  44  L.  Ed.  786.  Statutes  of  this  description  have  been  held 
void  for  want  of  due  process  when  they  operate  against  a  landowner 
in  possession  and  deprive  him  of  his  title  under  a  tax  proceeding 
which  was  absolutely  void,  as  for  want  of  notice,  or  where  the  tax  had 
been  paid  or  tendered,  or  where  the  sale  or  description  was  defective 
in  those  fundamentals  which  pertain  to  due  process.  Alexander  v. 
Gordon,  101  Fed.  92,  41  C.  C.  A.  228;  Spurlock  v.  Dougherty,  81 
Mo.  171 ;  Baldwin  v.  Merriam,  16  Neb.  199,  20  N.  W.  250 ;  Brooks 
V.  Union  T.  Company,  52  Atl.  238;  In  Gardner  v.  Reedy,  62  S.  C. 
503,  40  S»  E.  947,  the  South  Carolina  court  held  that  the  statute  did 
not  start  until  the  purchaser  went  into  possession.  See,  also,  the  com- 
ment  and  opinion  of  Judge  Cooley  upon  such  statutes.  2  Cooley  on 
Taxation,  1063.  We  forego  any  application  of  this  principle  to  the 
facts  of  this  case;  the  question  of  fact  as  to  the  continuity  of  actual 
possession  by  the  appellant  and  those  under  whom  he  claims  being  in 
some  doubt  on  the  evidence,  we  put  our  judgment  upon  other  grounds. 

But  there  is  another  ground  upon  which  we  think  this  suit  in  time 
if  we  are  wrong  in  holding  that  the  three-years  limitation  does  not 
apply  when  the  clerk  was  without  power  to  make  a  deed  to  the  prem- 
ises, and  that  is  this:  that  the  limitation  did  not  begin  to  run  until 
the  clerk  undertook  to  convey  the  premises  to  the  appellee.  This  sale 
occurred  July  5,  1900.  The  property  was  struck  off  to  the  State 
Treasurer  for  the  use  of  the  state.  The  "list"  filed  with  the  circuit 
court  clerk,  if  valid,  vested  the  title  in  the  state.  The  state  could  not 
be  sued  in  any  court  of  the  state,  nor  could  "any-  officer  of  the  state 
acting  by  authority  of  the  state,  with  a  view  to  reach  the  state,  its 
treasury,  funds,  or  property."  Shannon's  Tenn.  Code,  §  4507..  An 
officer  of  the  state  acting  without  authority  may  be  restrained,  because 
that  would  not  be  a  suit  against  the  state,  but  against  one  vainly  pre- 
tending to  act  for  the  state  under  a  void  law.  Lynn  v.  Polk,  8  Lea 
(Tenn.)  121.  The  principle  is  a  familiar  one,  and  is  applied  in  the 
courts  of  the  United  States  in  suits  against  state  officials.  Poindexter 
v.  Greenhow,  114  U.  S.  270,  6  Sup.  Ct.  903,  29  L.  Ed.  185;  Fitts 
V.  McGhee,  172  U.  S.  527,  19  Sup.  Ct.  269,  43  L.  Ed.  535.  Undoubted- 
ly, if  the  State  Treasurer  had  sued  out  a  writ  of  possession,  the  writ 
might  have  been  enjoined.  If  he  had  taken  possession  personally,  an 
action  of  ejectment  might  have  been  brought  to  dispossess  him,  in  as 
much  as  the  suit  would  have  only  tried  his  right  to  possession  it  would 
not  have  been  a  suit  by  the  state,  nor  conclude  its  claim  under  the  tax 
sale  and  "list."  United  States  v.  Lea,  106  U.  S.  196,  1  Sup.  Ct.  240, 
27  L.  Ed.  171 ;  Fitts  v.  McGhee,  172  U.  S.  516,  19  Sup.  Ct.  269,  43 
L.  Ed.  535 ;  Scranton  v.  Wheeler,  57  Fed.  803,  6  C.  C.  A.  585 ;  Stan- 
ley v.  Schwalby,  147  U.  S.  508,  13  Sup.  Ct.  418,  37  L.  Ed.  259.  Nei- 
ther would  an  action  of  ejectment  brought  against  an  agent  of  the 
state  in  possession  conclude  the  state,  and  would  not,  therefore,  in- 
validate the  state's  tax  title. 

Neither  would  a  bill  to  remove  a  cloud  be  effectual  unless  the  state 
would  be  concluded  thereby.     Neither  would  an  injunction  against 
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an  agent  of  the  state,  or  against  the  clerk  of  the  circuit  court,  conclude 
the  state,  unless  the  state  was  a  party,  and  this  it  forbids  by  law.  To 
restrain  the  clerk  from  making  a  deed  to  the  state  would  be  idle. 
The  act  contemplates  no  deed  to  the  state,  but  makes  the  "list"  operate 
as  a  conveyance  vesting  title  in  the  state.  But,  if  the  clerk  should 
prepare  a  deed  to  the  state  and  should  be  enjoined,  the  state  not  being 
a  party,  the  landowner  would  be  no  better  off  than  before.  Under 
section  4972,  Shannon's  Tenn.  Code,  an  action  of  ejectment  will  lie 
against  one  in  possession  or  one  "claiming  an  interest."  But  unless 
the  state  itself  should  be  sued  in  this  statutory  way  the  action  would 
be  fruitless.  There  was,  therefore,  no  remedy  of  which  the  landowner 
could  avail  himself,  whether  in  or  out  of  possession,  which  would  in- 
validate the  tax  sale  and  tax  deed,  so  long  as  the  equitable  title  was 
in  the  state,  and  the  state  would  not  suffer  itself  to  be  sued  in  such 
way  as  to  conclude  itself,  ^o  start  the  running  of  a  statute  of  limita- 
tion there  must  be  some  on  capable  of  suing,  some  one  subject  to  be 
sued,  and  a  tribunal  open  for  such  suits.  Thurman  v.  Shelton,  10 
Yerg.  (Tenn.)  383 ;  Graham  v.  Nelson,  5  Humph.  (Tenn.)  605,  611 ; 
Yancy  v.  Yancy,  5  Heisk.  (Tenn.)  353,  13  Am.  Rep.  6;  Braun  v. 
Sauerwein,  10  Wall.  (U.  S.)  218,  19  L.  Ed.  895.  The  state's  title  did 
not  pass  out  of  the  state  and  into  one  capable  of  being  sued  imtil  the 
deed  of  the  clerk  of  July  10,  1902,  to  appellee.  That  was  less  than 
three  years  before  this  bill  was  brought.  This  suit  to  invalidate  appel- 
lee's tax  title  was  therefore  not  barred  by  the  limitation  relied  upon. 

Reverse  the  decree  and  remand,  with  directions  to  pronounce  such 
a  decree  as  indicated  by  this  opinion,  requiring,  however,  that  the  ap- 
pellee shall  be  repaid  the  tax  and  interest  actually  paid  by  him  for 
which  the  land  was  sold,  and  taxes  since  paid  by  him,  with  interest, 
but  no  penalties  or  costs.  Hamilton  v.  Brownsville  Gas  Company,  115 
Tenn.  160,  90  S.  W.  159. 


TTTOKBR,  Internal  Revenue  Collector,  et  al.  r.  GRTER. 
(Circuit  Court  of  Appeals,  Eighth  Circalt    February  18,  1908.) 
No.   2,673. 

1.  iNTEBNiX  Revenub— Dealers  in  Oleomabqarine^Aotion  to  Recover  Tax 

Paid. 

The  provisions  of  the  general  Internal  revenue  legislation  do  not  apply 
to  Oleomargarine  Act  Aug.  2,  1886,  c.  840,  24  Stat.  209  (U.  S.  Comp.  St. 
1901,  p.  2228),  except  those  sections  expressly  made  applicable  by  section 
3  thereof  (24  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  2229]) ;  and  one  assessed 
with  a  special  tax  as  a  dealer  under  such  law,  who,  before  paying  the 
tax  at  the  suggestion  of  the  collector,  made  application  to  the  Commis- 
sioner for  an  abatement  of  the  same,  stating  the  facts,  which  application 
was  refused,  is  not  required  to  again  appeal  to  the  Commissioner  under 
Rev.  St.  $  3226  (U.  S.  Comp.  St.  1901,  p.  2088),  after  he  has  paid  under 
protest,  before  he  can  maintain  a  suit  to  recover  his  payment  back  as 
illegally  imposed. 

2.  Same— What  Constitutes  Dealer. 

Plaintiff  was  a  retail  grocer,  who,  prior  to  the  passage  of  Act  Aug.  2, 

1886,  c.  840,  24  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  2228),  had  sold  oleo- 

,  margarine.    After  that  he  ceased  handling  it ;    but  having  two  or  three 
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customers  who  desired  it,  at  their  request  and  for  their  acoommodatiou 
he  sent  orders  in  their  respective  names  to  the  manufacturer  for  10- 
pound  packages  at  a  time,  to  be  shipped  to  each  customer  in  his  care. 
The  manufacturer  shipped  the  same  to  its  local  branch  house,  addressed 
and  billed  to  the  customers.  The  branch  house,  which  did  not  deliver 
to  retail  customers,  left  the  packages  at  plaintiff's  store,  and  he  deliv- 
ered the  same,  with  other  groceries.  The  customers  returned  the  bills  to 
him.  and  he  remitted  for  the  same  to  the  manufacturer  each  month,  charg- 
ing the  customers  with  the  cash  so  sent.  There  was  rio  fraud,  nor  at- 
tempt at  concealment,  and  plaintiff  made  no  profit  whatever  on  the  txane- 
actipns.  Held,  that  such  transactions  were  not  sales  of  the  article  by 
plaintiff,  and  did  not  render  him  subject  to  tax  as  a  wholesale  dealer. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

James  K.  Barnes  and  L.  W.  Gregg,  for  plaintiffs  in  error. 
F.  A.  Youmans,  for  defendant  in  error. 

Before  SANBORN  and  ADAMS,  Cii^it  Judges,  and  PHILIPS, 
District  Judge. 

PER  CURIAM.  The  writ  of  error  in  this  case  challenges  a  judg- 
ment for  the  recovery  from  a  collector  of  internal  revenue  of  $782.20, 
obtained  by  him  from  the  defendant  in  error,  against  his  protest,  as  a 
tax  on  him  as  a  dealer  in  oleomargarine.  A  patient  consideration 
of  the  evidence  and  of  the  law,  in  the  light  of  the  arguments  pre- 
sented and  authorities  cited  by  counsel,  haS  satisfied  us  that  the  judg- 
ment below  was  right,  and  that  we  cannot  present  the  facts  or  the 
true  reasons  for  the  conclusion  more  clearly  or  correctly  than  they 
have  been  expressed  by  Judge  Rogers  in  his  findiners  and  opinion  in 
the  court  below.  The  judgment  is  accordingly  affirmed  upon  those 
findings  and  upon  that  opinion,  which  are  approved  by  this  court  and 
which  appear  in  150  Fed.  658,  and  read  in  this  way : 

•The  facts  in  this  case,  as  found  by  the  court,  sitting  as  a  Jui7.  are  these: 
A.  &  J.  Grier  is  a  firm  of  retail  grocery  merchants,  doing  business  at  Ft, 
Smith,  Ark.  Andrew  Grier  died  about  three  years  ago,  and  more  than  a  year 
before  the  matters  occurred  out  of  which  this  suit  grew.  The  business,  since 
Andrew's  death,  has  been  conducted  by  James  Grier,  as  surrivlng  partner, 
under  the  original  firm  name  of  A.  &  J.  Grier.  Before  the  oleomargarine  act 
of  August  2,  1886,  was  enacted  the  firm  had  handled  oleomargarine.  When 
that  act  became  a  law  it  declined  to  handle  oleomargarine  at  all.  Once  or 
twice,  however,  after  the  oleomargarine  act  became  law,  during  short  sea- 
sons in  which  butter  was  scarce,  it  paid  the  special  tax  as  retail  dealers  in 
oleomargarine,  and  during  those  short  periods  did  retail  oleomargarine.  This 
suit,  however,  did  not  grow  out  of  anything  which  occurred  during  those 
periods,  but  grew  out  of  transactions  that  occurred  long  after  that  time,  and 
at  a  time  when  it  does  not  claim  to  have  paid  any  special  tax  at  all.  It 
never  did  pay  any  tax  as  wholesale  dealer  at  any  time.  A.  &  J.  Grier  (here- 
after called  the  plaintiff)  had  three  customers  to  whom  he  sold  groceries — 1. 
e.,  James  F.  Read,  Dr.  St.  Cloud  Cooper,  and  Mr.  F.  C.  Redmond— who  used 
oleomargarine.  The  manner  in  which  his  grocery  business  was  conducted 
was  this:  The  orders  were  either  verbal  or  by  telephone,  and  the  goods  were 
sent  out  by  delivery  wagons,  accompanied  by  slips  showing  the  quantity  and 
price  of  the  goods.  This  slip,  for  the  information  of  the  purchaser,  was  re- 
tained by  him  as  a  check  upon  the  accouut  of  plain tifiP,  and  the  goods  so  sent 
were  charged  on  the  books  of  plaintiff  and  paid  for  monthly.  The  three 
customers  named  used  oleomargarine.  Two  of  them,  James  F.  Read  and  Dr. 
St  Cloud  Cooper,  had  been  using  it  before  the  oleomargarine  act  was  xmssedt 
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and  wished  to  continue  its  use.  Tbe  proof  is  not  clear  when  Mr.  Redmond 
became  a  customer  of  plaintiff,  and  it  is  not  material,  as  the  transactions  were 
the  same  as  to  all  three  customers.  Plaintiff  informed  those  customers  that 
he  was  not  dealing  in  oleomargarine.  Thereupon  the  said  customers  request- 
ed plaintiff  to  order  it  for  them  in  10-pound  packages.  Plaintiff  was  a  custom- . 
er  of  Armour  &  Co.,  packers,  of  Kansas  City,  Mo.,  who  had  a  branch  liouse 
located  and  doing  business  at  Ft.  Smith,  Ark.,  where  plaintiff  was  in  the  re- 
tail grocery  business.  When  plaintiff  would  receive  a  request  from  either  of 
said  three  customers  to  order  a  package  of  oleomargarine  for  them,  he  would 
telephone  Armour  &  Co.,  the  branch  house  at  Ft  Smithy  to  send  a  10-pouud 
package  of  oleomargarine  to  Judge  James  F.  Read,  Dr.  St.  Cloud  Cooper,  or 
F.  C.  Redmond,  as  the  case  might  be,  care  of  plaintiff.  This  order  the  branch 
house  of  Armour  &  Go.  would  forwiard  to  Armour  &  Co.  at  Kansas  City,  Mo., 
And  that  house  would  forward  the  package  as  ordered  to  its  branch  house  at 
Ft  Smith,  billed  to  James  F.  Read,  or  Dz.  St  Cloud  Cooper,  or  F.  C.  Redmond, 
as  the  case  might  be,  in  care  of  plaintiff,  and  a  duplicate  of  the  bill  thus 
made  out  against  the  purchaser,  which  was  sent  to  the  branch  house  at  Ft 
Smith,  was  sent  (with  express  charges,  if  it  came  by  express)  by  Armour  & 
Co.,  at  Kansas  City,  Mo.,  through  the  mail,  to  the  person  to  whom  it  was 
billed.  On  the  receipt  of  the  package  by  the  branch  house  of  Armour  &  Co. 
at  Ft.  Smith,  the  manager  would  send  the  package,  accompanied  by  the  dupli- 
cate bill,  to  the  store  of  plaintiff,  who  received  it  and  the  bill  for  tbe  person 
to  whom  it  was  billed,  and  on  the  next  trip  of  the  wagon  of  plaintiff  to  de- 
liver other  groceries  to  the  purchaser  the  package  of  oleomargarine  would 
be  put  in  and  delivered  at  the  residence  of  the  purchaser,  accompanied  by  the 
duplicate  copy  of  the  bill  of  Armour  &  Co.,  which  had  been  sent  to  plaintiff 
through  the  branch  house  of  Armour  &  Co.  at  Ft  Smith.  When  the  pack- 
age was  delivered  at  the  home  of  the  purchaser  by  plaintiff  in  the  manner 
stated,  the  purchaser  would  return  the  bill  of  Armour  &  Co.  to  plaintiff. 
When  plaintiff  loaded  the  package  into  the  wagon,  he  would  charge  on  his 
books  'Cash  for  oleo'  (stating  the  amount  contained  in  the  bill),  but  did  not 
pay  Armour  &  Co.  until  the  beginning  of  the  next  month,  and  when  plaintiff 
made  out  his  bill  against  the  customer  who  got  the  oleomargarine  he  carried 
the  entry  on  his  books  'Cash  for  oleo,'  so  much,  into  the  customer's  account 
as  of  the  date  it  appeared  on  his  books,  and  it  was  paid  for  by  the  customer 
in  the  same  way  the  other  groceries  were  paid  for.  James  F.  Read  and  James 
Grier  testified  that  plaintiff  made  the  order  simply  as  an  accommodation,  and 
paid  for  the  'oleo'  in  that  way  at  the  request  of  the  customer  as  a  matter  of 
convenience.  Plaintiff  received  no  profit  on  the  goods,  nor  for  any  service 
rendered  in  regard  to  the  'oleo.*  There  was  no  semblance  of  any  evidence 
that  there  was  any  arrangement  or  subterfuge  between  any  of  the  parties, 
and  the  transaction  was  open,  frank,  and  candid,  and  there  was  no  suspicion  of 
fraud  or  dissimulation  attached  to  it,  and  the  court,  being  intimately  acquaint- 
ed with  both  Grier  and  Read,  does  not  believe  that  either  could  be  induced  to 
enter  into  any  dishonest  business  of  any  character.  It  is  also  undisputed  that 
Armour  &  Co.  would  not  deliver  goods  to  other  persons  than  merchants,  and 
the  reason  the  oleomargarine  packages  were  delivered  by  Armour  &  Co.  to 
plaintiff  was  to  avoid  putting  the  customer  to  the  trouble  and  expense  of 
having  to  send  to  the  packing  house  to  get  the  package.  The  undisputed 
testimony  also  shows  that  the  financial  responsibility  of  James  F.  Read  and 
Dr.  St  Cloud  Cooper  is  A-1,  and  Mr.  Grier  testifies  that  Mr.  Redmond  al- 
ways paid  his  bills,  but  that  he  did  not  know  much  about  him ;  that  it  was 
not  necessary  at  all  for  him  to  stand  good  for  Dr.  Cooper  or  Mr.  Read,  but 
he  does  not  know  whether  Armour  &  Co.  would  have  known  Mr.  Redmond 
or  not;  and  further,  he  says  that  he  never  made  any  arrangement  to  pay  Ar- 
mour &  Co.  for  the  oleomargarine,  and  there  never  was  any  understanding 
about  the  payment  of  it,  but  he  always  paid  it  at  the  request  of  the  parties 
who  purchased  it,  and  in  the  manner  hereinbefore  stated.  James  F.  Read 
testified  that,  after  the  trouble  grew  out  of  thp  transaction  above  referred  to, 
he  personally  gave  his  orders  to  Armour  &  Co.,  and  tbe  goods  were  shipped 
direct  to  him,  and  paid  for  by  him  by  check  to  Armour  &  Co.  at  Kansas  City. 
"The  version  of  the  revenue  officers,  Cox  and  Thomas,  witnesses  for  the 
government,  both  of  whom  seemed  to  be  entirely  fair-minded  and  upright 
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varies  slightly  from  the  facts  as  stated  as  to  the  conversation  with  James 
Grier  at  the  time  the  discovery  of  these  oleomargarine  transactions  was 
made  by  them.  This  was  in  June,  1906,  about  7  months  ago.  But,  assuming 
their  memory  is  accurate  and  their  testimony  narrating  the  conversation  be- 
.  tween  themselves  and  James  Grier  la  exactly  as  they  state  it,  nevertheless 
the  undisputed  facts  established  by  Read  and  Grier,  and  the  bills  of  the 
goods,  a  part  of  which  were  Introduced  in  evidence,  make  it  absolutely  certain 
that  the  real  facts,  as  I  have  stated  them.  Is  the  exact  truth.  Their  version 
of  the  conversation  between  themselves  and  Grier  may  be  attributable  to 
Inaccuracy  of  memory,  or  a  failure  to  comprehend  precisely  what  was  said, 
or  It  may  be  that  Grier  made  loose  statements  at  that  time,  the  full  pinrport 
and  effect  of  which  he  himself  did  not  intend  or  understand;  but  neither  the 
one  nor  the  other  can  affect  the  establisked  facts  as  I  have  stated  them,  and 
as  they  appear  from  the  proof  in  this  case.  Nor  do  these  facts,  as  stated, 
differ  from  so  much  of  the  report  of  the  revenue  officers,  made  at  the  time, 
as  was  produced  at  the  trial,  and  is  now  part  of  the  record,  and  will  be 
found  quoted  In  the  letter  of  F.  W.  Tucker,  collector,  under  date  of  August 
14.  1906.  It  may  be  noted,  in  this  connection,  that  the  letter  of  November  5. 
1906,  addressed  by  Collector  Tucker  to  plaintiff,  which  is  also  in  evidence, 
wherein  the  collector  quotes  from  a  letter  from  the  Commissioner  of  Internal 
Revenue,  rendering  his  decision  upon  the  application  of  plaintiff  for  an  abate- 
ment of  the  assessment  and  penalty,  does  not  differ  at  all  from  the  facts  as 
reported  by  the  collector  to  the  Commissioner,  and  upon  which  he  acted  in 
refusing  to  abate  the  tax  and  penalty.  In  short,  the  facts  on  which  the  Com- 
missioner of  Internal  Revenue  acted  in  refusing  to  abate  the  tax  and  penalty 
were  substantially  the  same  as  I  have  stated  them  above.  There  is  no  ma- 
terial difference.  Any  other  facts  essential  to  the  determination  of  this  case 
will  be  found  in  the  opinion. 

*'Upon  the  above  state  of  facts  the  Commissioner  of  Internal  Revenue  de- 
cided that  plaintiff  was  a  wholesale  dealer  in  oleomargarine,  and  imposed  a 
tax  of  $480  upon  the  plaintiff,  plus  a  penalty  of  60  per  cent,  of  the  tax, 
amounting  to  |»240,  and  a  5  per  cent,  penalty,  amounting  to  $36,  and  interest, 
$14.40,  making  a  total  of  $770.40.  This  tax  the  plaintiff  paid  under  protest, 
and  immediately  sued  the  defendants  for  the  recovery  of  the  money.  Before 
paying  the  tax,  as  the  result  of  correspondence  between  the  plaintiff,  the  inter- 
nal revenue  collector  (Tucker)  at  Little  Rock,  and  tb^ Commissioner  of  Internal 
Revenue,  forms  were  presented  and  an  application  was  made  thereon  to  the 
Commissioner  of  Internal  Revenue  to  abate  the  assessment  of  the  tax,  which 
was  subsequently  refused.  The  application  and  the  letter  of  refusal,  and  the 
receipt  for  the  money  (which  was  paid  under  protest),  are  a  part  of  the  rec- 
ord of  this  cause ;  and,  after  the  payment  of  the  tax.  no  application  was  made, 
under  section  3220  of  the  Revised  Statutes,  to  either  remit,  refund,  or  pay 
back  either  the  tax,  penalty,  or  interest,  and  the  only  action  had  towards 
compliance  with  that  section  was  the  application  made  to  the  Commissioner, 
and  his  decision  thereon,  all  of  which  took  place  before  the  tax  was  paid 
under  protest. 

^•Rogers,  District  Judge.  The  first  question  which  arises  on  this  record 
is  whether  the  plaintiff,  before  he  can  maintain  his  suit,  is  required  to  com- 
ply with  section  3226,  Rev.  St.  (IT.  S.  Comp.  St.  1901,  p.  2088),  which  provides  as 
follows:  *No  suit  shall  be  maintained  in  any  court  for  the  recovery  of  any 
internal  tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  collected, 
or  of  any  penalty  claimed  to  have  been  collected  without  authority,  or  of  any 
sum  alleged  to  have  been  excessive  or  in  any  manner  wrongfully  collected, 
until  appeal  shall  have  been  duly  made  to  the  Commissioner  of  Internal  Rev- 
enue, according  to  the  provisions  of  law  In  that  regard,  and  the  regulations 
of  the  Secretary  of  the  Treasury  established  In  pursuance  thereof,  and  a  deci- 
Pion  of  the  Commissioner  has  been  had  therein.  ♦  ♦  ♦  *  If  that  section  ap- 
plies to  the  oleomargarine  act,  and  plaintiff  has  not  compiled  therewith,  it 
ends  the  case.  Kings  County  Savings  Institution  v.  Blair,  116  U.  S.  200,  6 
Sup.  Ct.  353.  29  L.  Ed.  657.  The  facts  In  the  record  show  that  after  plaintiff 
was  assessed,  at  the  suggestion  of  the  collector  of  internal  revenue  for  the 
district,  he  filed  his  application  to  the  Commissioner  of  Internal  Revenue  to 
have  the  assessment  abated.     The  facts  contained  in  the  record  then  before 
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the  CommisslcMier  were,  in  every  material  respect,  exactly  the  same  as  are 
now  before  the  court,  and  the  precise  questions  now  to  be  decided  were  de* 
termined  by  him  adversely  to  the  plaintiff,  and  the  collector  ordered  to  collect 
the  tax,  penalties,  and  interest,  which  were  paid.  The  law  never  requires  a 
thing  to  be  done  w)iich  is  both  useless  and  foolish,  and  nothing  was  to  be  ob- 
tained by  requiring  the  plaintiff  to  do  the  same  thing  after  the  tax  was  paid 
which  he  had  done  before  the  tax  was  paid.  If,  therefore,  It  was  essential  to 
decide  whether  the  plaintiff  was  required,  after  he  paid  the  tax,  to  make  ap- 
plication to  the  Commissioner  of  Internal  Revenue  to  have  it  rebated  before 
instituting  his  suit,  I  should  hold  that  section  3226,  Rev.  St.,  had  been  sub- 
stantially complied  with,  and  would  follow  the  opinion  of  Sawyer,  Circuit 
Judge,  in  San  Francisco  Savings  &  Loan  Society  v.  Cary,  reported  in  21  Fed. 
Cas.  880  (No.  12,317).  That  case  presents  the  precise  question,  and  Judge 
Sawyer  said:  *But  an  appeal  was  taken  from  the  assessment  before  pay- 
ment and  decided  against  plaintiff..  This  I  think  sufficient  There  could  be 
no  object  in  appealing  a  second  time  to  the  same  officer  in  the  same  case  up- 
on precisely  the  same  question.  The  Commissioner  tiad  already  decided  the 
identical  question,  and  the  object  of  the  law  was  accomplished  in  the  first 
appeal.*  The  precise  question  here  presented  was  not  before  the  court  in  116 
U.  S.  200,  6  Sup.  Ct  353,  29  L.  Ed.  657,  and  that  case  is  readily  differentiated 
from  the  one  now  under  consideration,  and  therefore  should  not  govern  it; 
but  I  do  not  consider  the  question  essential  in  the  decision  of  this  case. 

"The  underlying  question  is  whether  sections  3176,  3187,  8220,  and  8226. 
Rev.  St  (U.  S.  Comp.  St  1901,  pp.  2068.  2073,  2086,  2088),  not  being  enumerat- 
ed in  Act  August  2.  1886,  c,  840.  $  3,  24  Stat  209  (U.  S.  Comp.  St  1901,  p. 
2229),  commonly  known  as  the  'Oleomargarine  Law,'  and  not  being  enumerat- 
ed in  Act  May  9,  1902,  c.  784,  32  Stat  193  (amending  the  oleomargarine  law), 
commonly  known  as  th|  'Adulterated  Butter  Act'  have  any  application  at  all 
to  the  collection  of  taxX  on  oleomargarine.  If  they  do  not  then  the  compliance 
by  the  plaintiff  with  sections  3220  and  3226,  Rev.  St  U.  S.,  was  not  required, 
and  the  action  of  the  Commissioner  of  Internal  Revenue  in  assessing  a  penal- 
ty of  50  per  cent,  under  section  3176.  Rev.  St.,  and  a  5  per  cent  penalty  and 
interest  under  sections  3186  and  3187,  Rev.  St,  ui)on  plaintiff,  was  without 
authority  of  law,  and  the  col]%Dtion  thereof  illegal  and  unwarranted.  The 
sections  of  the  Internal  revenue  law  which  are  enumerated  by  the  tlilrd  sec- 
tion of  the  oleomargarine  act,  supra,  are  sections  3233  to  section  3241,  inclusive 
and  section  3243,  Rev.  St  U.  S.  (U.  S.  Comp.  St.  1901,  p.  2190).  None  of 
these  sections  authorize  the  penalty  or  interest  in  cases  of  a  refusal  or  neg- 
lect in  making  a  list  or  return,  or  in  paying  the  tax  provided  for  under  that 
act  or  the  issuance  of  any  distraint  warrant  for  their  collection  under  any 
circumstances.  Nor  is  there  any  such  provision  made  in  Act  May  9,  1902, 
supra. 

"The  contention  is  that  the  whole  internal  revenue  leg^islation  in  exist- 
ence at  the  time  of  the  passage  of  the  oleomargarine  act,  so  far  as  applicable, 
applied  to  the  oleomargarine  law.  If  that  were  true,  the  question  naturally 
arises:  Why  did  Congress,  by  the  third  section  of  the  oleomargarine  law, 
select  from  the  body  of  the  Internal  revenue  law  11  sections — i.  e.,  3232  to 
.S241,  inclusive,  and  section  3243,  Rev.  St — and  by  express  pron^sion  extend 
them,  as  far  as  api^licable,  to  the  oleomargarine  law?  It  is  not  perceived 
how  the  fourth  ^ragraph  of  the  third  section  of  the  oleomargarine  law  could 
be  otherwise  than  utterly  superfluous,  if  Congress  intended  that  the  whole 
internal  revenue  law,  including  those  secticms,  should  instantly  become  ap- 
plicable as  soon  as  the  oleomargarine  law  went  into  effect.  Moreover,  on  Oc- 
tober 1,  1890,  Congress  amended  the  oleomargarine  law  (Act  Oct  1,  1890,  c. 
1244,  26  Stat  621  [U.  S.  Comp.  St  1901.  p.  2285])  as  follows:  *That  wholesale 
dealers  in  oleomargarine  shall  keep  such  books  and  render  such  returns  in 
relation  thereto  as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  by  regulation  require,  and  such  books 
shall  be  open  at  all  times  to  the  Inspection  of  any  internal  revenue  officer  or 
agent'  What  explanation  can  he  made  of  the  object  of  Ck>ngre8S  in  enacting 
that  amendment  if  sections  3303,  3304,  3318,  3337,  3338,  3357,  3358,  and  3375, 
Rev.  St  (U.  S.  Comp.  St  1901,  pp.  2155,  2150.  2164,  2185,  2186,  2198,  2207), 
and  other  sections  of  the  internal  revenue  law,  were  already  applicable  to  the 
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oleomargarine  law?  Surely  the  iDgenulty  of  the  internal  revenue  ofBccra 
would  not  be  taxed  to  find  ample  authority  in  those  sections  to  accomplish 
all  that  is  provided  for  in  Act  Oct.  1,  1890,  supra.  That  amendment,  also,  was 
utterly  superfluous  if  the  internal  revenue  law  applies  to  the  oleomargarine 
law.  What  object  could  Congress  have  had  in  enacting  section  19  of  the  oleo- 
margarine law  (Act  Au??.  2,  1886,  c.  840,  24  Stat.  212  [U.  S.  Comp.  St.  1901. 
p.  22341)  if  section  3213,  Rev.  St.  (U.  S.  Comp.  St  1901,  p.  2083),  which  is 
part  of  the  general  internal  revenue  law,  applied  to  the  oleomargarine  law? 
Both  sections  would  accomplish  the  same  purpose.  What  object  was  there 
in  enacting  section  17  of  the  oleomargarine  law  (24  Stat.  212,  c.  840)  If  section 
3257,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  2112),  a  part  of  the  internal  revenue 
law,  is  applicable  to  the  oleomargarine  law?  They  both  accomplish  the  same 
purpose.  What  purpose  had  Congress  in  enacting  section  13  of  the  oleomar- 
garine law  (24  Stat  211,  c.  840  [U.  S.  Comp.  St  1901,  p.  2232]),  if  section  3324, 
Rev.  St.  (U.  S.  Oomp.  St  1901,  p.  2168),  a  part  of  the  internal  revenue  law, 
applied  to  the  oleomargarine  law?  Both  sections  were  intended  to  accomplish 
a  like  purpose.  The  same  is  true  of  section  9  of  the  oleomargarine  law  (24 
Stat  211.  c.  840  [tJ.  S.  Comp.  St.  1001,  p.  2231]),  and  section  3296,  Bev.  St.  (U. 

5.  Comp.  St  1901,  p.  2136),  a  part  of  the  internal  revenue  law.  If  you  turn 
to  the  act  approved  May  9,  1902  (32  Stat  194,  c.  784,  §  3  [U.  S.  Oomp.  St.  Supp. 
1907,  p.  637]),  which  is  an  act  amending  the  oleomargarine  law,  it  will  be 
found  that  that  act  extends  the  provisions  of  the  internal  revenue  law  con- 
cerning coupon  stainps  on  tobacco  and  snuff  to  the  oleomargarine  law  as  far  as 
applicable.  Why  enact  this  provision,  if  all  the  body  of  the  internal  revenue 
law  applies  to  the  oleomargarine  law?    Why  enact  Act  May  9,  1902,  c.  784,  S 

6,  32  Stat.  197  (U.  S.  Comp.  St  Supp.  1907,  p.  641),  and  make  it  apply  equally 
to  oleomargarine  and  adulterated  butter,  if  the  internal  revenue  law  already 
applied  to  both  and  made  ample  provision  for  everytb||ig  that  was  contained 
In  that  section?  It  will  be  remembered  that  every  argument  that  can  be 
made  fixing  the  applicability  of  the  Internal  revenue  law  to  the  oleomargarine 
law  can  with  equal  force  and  propriety  be  made  to  the  adulterated  butter  law 
of  May  9,  1902,  supra.  It  is  not  perceived  that  any  one  who  is  fair-minded 
can  carefully  examine  and  compare  the  oleomargarine  act  and  its  amend- 
ment with  the  existing  general  internal  revenue  legislation  without  being  con- 
vinced that  Congress  intended  that  the  oleomargarine  statute  and  the  amend- 
ments thereto,  including  the  sections  of  the  internal  revenue  law  expressly 
extended  to  the  oleomargarine  law  and  Its  amendments,  was  neither  supple- 
mentary of  or  an  amendment  of  the  existing  general  internal  revenue  legisla- 
tion, but  were  a  separate  and  independent  act,  creating  a  complete  and  com- 
prehensive system  in  itself,  and  containing  provisions  for  all  the  punishments, 
penalties,  fines,  forfeitures,  and  Interest  which  the  Cbngress  Intended  the 
citizen  should  pay,  and  also  complete  remedies  and  methods,  for  their  collec- 
tion. 

"This  precise  question  has  been  before  other  courts,  and  was  fully  dis- 
cussed, and  without  exception  this  same  conclusion  has  been  reached.  Scha- 
fer  V.  Craft  (D.  O.)  144  Fed.  907,  is  precisely  in  point  and  the  writer  is  en- 
tirely satisfied  with  the  reasoning  and  conclusions  of  District  Judge  Evans  In 
that  case.  #n  re  Kinney  (D.  C.)  102  Fed.  468,  bears  directly  on  the  subject 
and  District  Judge  Brown's  reasoning  on  the  point  is  to  my  mind  conclusive. 
It  follows  that,  if  the  conclusions  reached  are  correct,  the  plaintiff  not  only 
was  not  required  by  law  to  make  any  claim  under  section  3226,  Rev.  St,  be- 
fore instituting  his  suit  to  recover  the  tax,  penalty,  and  interest,  but  the  ac- 
tion of  the  revenue  ofiScers  in  imposing  the  two  penalties,  one  of  fSO  per  cent, 
of  the  tax,  amounting  to  $240,  and  the  other  of  5  per  cent,  amounting  to  |B6, 
and  interest,  amounting  to  $14.40,  was  unauthorized  in  law,  illegal,  and 
plaintiff  is  entitled  to  recover  said  sums  paid  under  protest,  with  interest  at 
C  per  cent  from  the  date  of  payment  thereof. 

"The  question  now  remains:  Was  plaintiff  a  dealer  in  oleomargarine?  The 
statute  provides  (Act  Aug.  2,  1886,  c.  840.  24  Stat  209  [U.  S.  Comp.  St  1901, 
p.  2229]),  that:  'Every  person  who  sells  or  offers  for  sale  oleomargarine  In  the 
original  manufacturer's  packages  shall  be  deemed  a  wholesale  dealer  in  oleo- 
margarine.' Did  plaintiff  sell,  or  offer  for  sale,  oleomargarine?  On  the  state 
of  facts  set  forth  the  court  thinks  not    Plaintiff  gave  the  order  to  Armour 
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k  Go.  tov  the  10-pound  packages  of  oleomargarine  for  his  ctratoniers,  and  re- 
quested it  shipped  to  his  own  care.  The  bills  were  made  out  by  Armour  ft 
Go.  to  his  customers,  and  it  was  shipped  to  them  through  its  local  branch 
house  to  the  care  of  plaintiff,  as  directed.  Armour  &  Oo.  was  not  even  direct- 
ed at  the  time  to  deliver  the  goods  at  the  house  of  plaintiff.  Armour.  &  Ca 
must  be  held  to  have  known  to  whom  the  goods  were  sold.  Its  branch  house 
must  be  held  to  have  known  it,  and  to  have  known  why  it  was  shipped  to  tl\e 
care  of  plaintiff  and  delivered  at  plaintiff's  store;  and  the  knowledge  of  the 
branch  house  was  the  knowledge  of  the  Kansas  City  house  of  Armour  &  Co. 
Hoover  v.  Wise,  91  U.  &  308,  28  L.  Sid.  392.  Armour  ft  Co.  knew  plaintiff  was 
not  buying  the  oleomargarine  from  them,  and  in  all  reason  they  knew  he  was 
not  handling  it.  Shipping  goods  to  one  man  to  the  care  of  another  does  not 
constitute  a  sale  to  ttie  man  to  whoee  care  they  were  shipped.  But  it  is  said 
plaintiff  actually  pai<l  Armour  ft  Oo.  for  the  goods,  and  entered  the  charge  on 
bis  own  books  against  his  customers.  So  he  did ;  but  before  he  did  tliat  the 
'sale*  by  Armour  ft  Co.  to  his  customers  was  as  complete  in  law  as  it  could 
be.  The  sale  was  complete  if  it  never  had  been  paid  for  by  the  customers 
(nor  any  one  else,  as  for  that),  and  Just  as  complete  as  if  it  had  been  paid 
for  before  plaintiff  made  any  entry  upon  his  books.  It  was  not  the  paying 
for  the  goods,  or  the  entering  upon  plaintiff's  books,  that  completed  the  sale. 
It  was  the  segregation  of  the  goods  from  the  mass  of  Armour  ft  Co.'s  stock 
and  the  delivery  to  his  custonler,  and  the  delivery  was  complete  when  the 
goods  were  first  received  by  plaintiff,  who  was  the  agent  of  his  customers  for 
that  purpose.  ^Suppose  the  customer  never  had  paid  Armour  ft  Co.  for  the 
oleomargarine  in  question;  would  that,  of  itself,  have  made  plaintiff  legally 
liable  for  it,  in  the  absence  of  any  promise,  express  or  implied,  to  pay  for  it? 
Plaintiff  might  have  felt  morally  liable  to  see  that  it  was  paid  for;  but  did 
that  make  him  legally  liable  therefor?  Plaintiff  says  he  never  made  any 
promise  to  Armour  ft  Oo.  to  pay  for  it,  but  that  he  did  pay  for  it  because 
his  custonters  requested  him  to  do  so,  and  charged  the  purchase  price  in  their 
accounts  with  him.  He  did  this;  but  did  that  make  him  the  purchaser? 
When  plaintiff  received  the  goods,  it  was  in  law  a  delivery  to  the  customer. 
They  had  ordered  the  goods  through  plaintiff,  delivered  In  that  way.  and 
therefore  a  delivery  to  plaintiff  was  a  delivery  to  them.  Plaintiff  was  simply 
the  agent  of  his  customers  to  receive  the  goods.  Suppose,  at  the  moment 
the  goods  were  delivered  to  plaintiff,  his  house  had  burned,  and  the  goods 
had  been  lost;  whose  loss  would  it  have  been?  Plaintiff's?  By  no  means. 
Why  not?  Because  the  goods  were  not  his.  He  received  them  as  agent  for 
his  customers.  He  afterwards  paid  for  them  in  the  same  way,  but  not  until 
the  goods  were  delivered  to  him  as  his  customers'  agent,  and  the  sale  was 
absolute  and  complete.  Did  subsequently  diarglng  the  amount  of  money  he 
paid  for  his  customers  to  Armour  ft  Co.  for  the  goods  at  their  request  alter 
the  transaction?  Not  at  all.  Before  that  was  done  the  sale  was  complete  by 
delivery,  and  nothiniar  was  left  to  be  done  to  complete  it  The  payment  for 
the  goods  and  the  entry  on  his  books  and  the  delivery  of  the  goods  to  the 
customer  were  all  subsequent  to  the  delivery  by  Armour  ft  Co.,  and  the  man- 
ner and  method  of  doing  these  things  were  simj^y  matters  of  accommodation 
to  plaintiff's  customers.  In  truth,  the  real  facts  show  plaintiff  was  not  ad- 
vancing the  money  to  pay  for  the  goods.  He  charged  the  cash  to  the  cus- 
tomer as  of  the  date  the  oleomargarine  was  sent  out  from  his  store;  but  he 
did  not  pay  Armoor  ft  Co.  until  the  1st  of  the  month;  and  at  that  time  his 
customer  paid  him,  so  that  in  fact  he  advanced  no  money.  The  charge  on 
plain tifTs  books  was  simply  to  keep  the  matters  between  him  and  bis  cus- 
tomers correct,  and  that  only.  The  proof,  as  before  stated,  shows  that  plain- 
tiff made  no  promise  to  pay  for  the  goods^  although  be  did  pay  for  them  in  the 
way  stated.  Nor  did  he  guarantee  payment.  Suppose  he  had ;  did  that  make 
him  a  purchaser?  By  no  means.  If  he  did  not  purchase  them,  he  did  not  own 
them :  if  he  did  not  own  them,  he  had  no  interest  in  them  to  sell ;  if  he  did  not 
sell  or  offer  to  sell,  he  was  not  a  dealer. 

"Hnrtzell  v.  U.  S.  (D.  C)  83  Fed.  1003,  is  In  point,  in  whicA  case  District 
Judge  Allen  quotes  from  Benjamin  on  Sales  as  follows:  'But  then,  in  some 
cases,  a  broker,  though  acting  as  agent  for  a  principal,  makes  a  contract  of 
sale  and  purchase  in  his  own  name.    In  such  case  be  may  be  sued  by  the  party 
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with  whom  he  has  made  such  contract  for  a  nonfulfillment  of  It.  But  so.  al- 
so, may  his  undisclosed  principal ;  and«  although  the  asrent  may  be  liable  upon 
the  contract,  yet  I  apprehend  nothing  passes  to  him  by  the  contract  The 
goods  do  not  become  his.  He  could  not  hold  them,  eveil  if  they  were  delivered 
to  him,  as  against  his  principal.  He  could  not,  as  it  seems  to  me,  in  the  ab- 
sence of  anything  to  give  him  a  special  property  In  them,  maintain  any  action 
in  which  it  was  necessary  to  assert  that  he  was  the  owner  of  the  goods.  The 
goods  would  be  the  property  of  his  principal,  and  although  two  persons,  it  is 
said,  may  be  liable  on  the  same  contract,  yet  it  is  impossible  that  two  per- 
sons can  each  be  the  sole  owner  of  the  same  goods.  Although  the  agent  may 
be  held  liable,  as  a  contractor,  on  the  contract,  he  still  is  only  an  agent,  and 
has  acted  only  as  agent.  He  could  not  be  sued,  as  it  seems  to  me,  merely 
because  he  had  made  the  contract  of  purchase  and  sale  in  his  own  name  with 
the  vendor,  even  though  the  contract  should  be  in  a  form  which  passes  prop- 
erty In  goods  by  the  contract  itself  by  a  third  person,  as  if  he  (the  broker) 
were  the  owner  of  the  goods,  as  if,  for  Instance,  the  goods  were  a  nuisance  or 
an  obstruction,  or,  as  It  were,  trespassing,  he  would  successfully  answer  such 
an  action  by  alleging  that  he  was  not  the  owner  of  the  goods,  and  by  proving 
that  they  were  the  goods  of  his  principal,  till  then  undisclosed.  If  he  could 
not  be  sued  for  any  other  tort  merely  on  the  ground  that  he  had  made  the 
contract  in  his  own  name  with  the  vendor,  it  seems  to  me  that  he  cannot 
be  successfully  sued  merely  on  that  ground  by 'the  real  owner  of  the  goods  as 
for  a  vnrongful  conversion  of  the  goods  to  his  own  use.' 

**It  thus  appears  that  if  plaintiff  had  been  a  broker  and  iH*imarlly  liable,  or 
equally  liable  with  the  purchaser,  the  result  would  be  the  same.  But  he  was 
not  a  broker.  He  got  no  commission  or  compensation  for  anything  he  did. 
He  made  no  promise,  express  or  implied,  to  Armour  &  Co.  to  do  or  to  be  re- 
sponsible for  anything.  His  obligations  were  to  his  customers  to  receive  and 
deliver  the  goods  for  them,  and  with  that  Armour  A  Ox  had  notjiiing  what- 
ever to  do.  He  was  under  no  obligation  to  Armour  ft  Go.  to  even  taecelve  the 
goods  from  them,  although  by  his  request  they  were  shipped  to  his  care.  He 
might,  when  they  came,  have  said  to  Armour  &  Co.:  'I  will  notify  my  cos- 
tomersi,  and  they  will  send  fbr  the  goods.*  To  do  so  would  not  have  been 
any  breach  of  good  faith,  or  good  morals,  much  less  of  any  principle  of  law. 
Armour  A  Co.  In  fact,  under  the  evidence,  had  no  claim  upon  plaintiff  at  any 
time  In  regard  to  the  goods.  That  plaintiff  received  them  and  paid  for  them 
was  a  mere  matter  of  accommodation  for  his  customers.  It  is  said  that  the 
fact  that  the  orders  were  smalL  and  that  plaintiff  received  nothing  for  his 
trouble,  does  not  alter  the  transaction.  It  does  not,  in  one  sense;  but  it  does 
very  materially  bear  upon  it  In  another.  It  is  conceded  that  a  man  may  boy 
goods  and  sell  than  below  coot,  in  large  or  small  quantitlea  But  the  por- 
ohase  and  sale  is  no  less  a  purchase  and  sale  on  that  account  But  in  this 
case  the  sise  of  the  transaction  and  the  fkict  that  no  profit  was  made,  whoi 
i'onsldered  In  connection  with  the  relations  of  plaintiff  and  his  customers,  and 
the  characters  of  both,  tend  to  make  clear  the  bona  fldCB  of  the  transactloiL 
.\8  to  both  plaintiff  and  his  customers  It  is  proper  to  say  that  there  is  noth- 
ing In  the  transactions  themsriree  whl<^  is  not  absolutely  consistent  with 
good  faith  and  fair  dealing,  whatever  suspicions  the  methods  employed  may 
suggest  As  a  matter  of  fact  the  whole  transaction  was  fair,  f^ree  from  any 
had  motive,  and  resulted  In  no  wrong  to  the  United  States. 

**The  exaction  and  collection  of  the  tax  was  anauthorlaed  and  lUegaU  vaOL 
the  plaintiff  la  wtiUed  to  recover  of  daftedanta  the  aaina  in  fall,  with  In- 
tereat** 


Digitized  by 


Google 


HUTTIG  MFG.  CO.  V.  EDWARDS.  619 

HUTTIG   MFG.   CO.  ▼.   EDWARDS. 

EDWARDS  T.   HUTTIG   MFG.   00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  27,  1908.) 

Nos.  2,565,  2,570. 

1.  Bankbuptct— Insolvency— Guarantied  Debtb. 

In  a  suit  by  a  bankrupt's  trustee  to  avoid  a  preference,  a  debt  of  a 
third  person  who  was  insolvent,  which  the  bankrupt  had  guarantied,  was 
properly  considered  as  a  debt  of  the  bankrupt  in  determining  his  solven- 
cy at  the  time  the  alleged  preference  was  given,  and  this  though  the 
guaranty  was  oral  and  within  the  Iowa  statute  of  frauds,  as  such  statute 
rdates  merely  to  the  evidence  required  to  prove  the  undertaking,  and 
not  to  its  validity. 

Z  Same— Obeditors— SiTEKTiES  of  Bankrupt— "Creditor." 

A  surety  or  indorser  for  a  bankrupt  Is  a  "creditor"  within  the  mean- 
ing of  the  bankruptcy  law. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases*  vol.  2,  pp. 
1713-1726;    vol.  8,  pp.  7622-7623.] 

3.  Same— Insolvency— Estoppel  to  Dent. 

Where  defendant  asserted  and  the  bankrupt  admitted  the  validity  of^ 
defendant's  demand  against  him  at  the  time  the  bankrupt  executed  the' 
mortgage  to  secure  such  demand,  defendant  was  estopped  to  claim  that 
the  bankrupt  was  solvent  because  his  property,  all  of  which  was  covered 
by  the  mortgage,  was  sufficient  to  pay  the  bankrupt's  other  creditors. 

4.  Same— Knowledge  ot  Preference— Evidence. 

In  an  action  by  a  bankrupt's  trustee  to  set  aside  a  mortgage  as  an 
alleged  preference,  evidence  lield  to  sustain  a  finding  that  the  mortgagee 
had  reasonable  <rause  to  l)elieve  that  a  preference  was  intended,  and  that 
the  bankrupt  was  insolvent  at  the  time  the  mortgage  was  executed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  f  256.] 

5.  Same— Adjudication— Collateral  Attack. 

A  bankruptcy  adjudication  is  entitled  to  the  same  verity  as  other  Judg- 
ments or  decrees  of  courts  of  competent  Jurisdiction,  and  cannot  be  at- 
tacked collaterally  in  a  suit  by  tlie  trustee  to  avoid  a  preference  on  the 
ground  that  one  of  the  three  petitioners  in  the  involuntary  proceeding  was 
not  a  creditor.  ^ 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  §S 
141-144.] 

6.  Same— Funds  of  Bankrupts— DEPOsrr—WrrHDRAWAL. 

Bankr.  Act  July  1,  1898,  c.  541,  f  61,  80  Stat  562  (U.  S.  Comp.  St.  1901, 
p.  3446),  requires  courts  of  bankruptcy  to  designate  banking  institutions 
as  depositories  of  funds  of  bankrupt  estates  and  to  require  bonds  for  the 
safe-keeping  and  forthcoming  thereof.  Section  47a  (3),  30  Stat.  557  (U. 
S.  Comp.  St.  1901,  p.  3438),  makes  it  the  duty  of  a  trustee  to  deposit  all 
money  received  by  him  in  one  of  the  designated  depositories,  and  general 
ordet  29  prescribes  the  method  of  withdrawal.  Held,  that  such  provi- 
sions are  mandatory,  and  that  in  the  absence  of  consent  it  was  error 
for  the  District  Court  to  direct  a  bankrupt's  trustee  to  withdraw  the 
proceeds  of  a  sale  of  the  bankrupt's  property  from  such  a  designated 
depository,  and  deposit  them  in  some  national  bank  In  the  district,  taking 
a  time  certificate  of  deposit  bearing  the  highest  current  rate  of  Interest. 

Sanborn,  C.  J.,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa. 
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W,  E.  Blake  (Harold  J.  Wilson,  on  the  brief),  for  Edwards,  trustee- 
John  J.  Seerley  (E.  M.  Warner  and  C.  C.  Clark,  on  the  brief),  for 
Huttig  Manufacturing  Company. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  The  principal  question  on  these  a|^eals  is 
whether  the  Huttig  Manufacturing  Company  received  a  voidable  pref- 
erence when  it  took  a  mortgage  on  all  of  the  property  of  D.  Winter, 
bankrupt.  As  the  mortgage  was  taken  within  the  prohibited  period  of 
four  months  we  proceed  to  inquire  whether  Winter  was  then  insolvent, 
and  if  so,  whether  the  manufacturing  company  or  its  agents  acting 
therein  had  reasonable  cause  to  believe  a  preference  was  intended. 
The  trustee  says  he  was  insolvent  because,  first,  he  was  a  member  of 
the  firm  of  E.  D.  Winter  &  Co.,  also  adjudged  bankrupt,  and  the  ad- 
dition of  D.  Winter's  debts  and  assets  to  those  of  the  firm  confessedly 
exhibited  a  condition  of  hopeless  insolvency ;  and  second,  if  D.  Winter 
was  not  a  member  of  the  firm  his  debts  exceeded  the  ifair  valuation  of 
his  property.  We  are  of  opinion  the  second  contention  is  well  taken, 
and  therefore  need  not  discuss  the  first.  D.  Winter's  property  consisted 
exclusively  of  real  estate.  His  indebtedness  arose  from  lending  his 
credit  to  his  son,  E.  D.  Winter,  who  conducted  the  business  of  E»  D. 
Winter  &  Co.,  and  from  holding  himself  out  as  a  partner,  though  he 
may  not  have  been  one  in  fact.  There  are  some  expressions  in  the  tes- 
timony, mostly  if  not  wholly  hearsay,  that  the  real  estate  of  D.  Winter, 
including  his  homestead,  was  estimated  to  be  worth  from  $18,000  to 
$20,000.  The  assessed  value  of  all  excepting  the  homestead  was  $16,- 
000,  of  the  homestead  $1,200.  The  value  fixed  by.  sworn  appraisers 
appointed  in  the  bankruptcy  proceedings  was  $15,150,  with  $3,000  ad- 
ditional for  the  homestead.  All  that  the  trustee  could  obtain  for  the 
property  exclusive  of  the  homestead  was  $12,245.50.  The  proceeds 
were  brought  into  court  to  abide  the  result  of  this  litigation,  and  they 
were  insufficient  to  pay  the  mortgage  claim  of  the  manufacturing  com- 
pany. When  the  mortgage  was  given  D.  Winter  owed  the  manufac- 
turing company  $13,391.73,  August  Carstens  $2,000,  and  the  Mer- 
chants' National  Bank  of  Burlington,  Iowa,  $2,700,  a  total  of  $18,- 
091.73.  He  also  owed  the  bank  an  additional  $5,500  on  two  notes,  but 
they  were  dated  after  the  mortgage  in  question,  and  it  was  not  shown 
they  were  renewals  of  prior  notes  or  when  the  indebtedneiss  originated. 
It  is  contended  by  the  manufacturing  company  that  the  $13,391.73  for 
which  it  took  the  mortgage  was  not  D.  Winter's  debt,  and  should  not 
be  considered  in  determining  his  solvency  or  insolvency.  It  was  for 
goods  sold  by  the  manufacturing  company  to  E.  D.  Winter  &  Co.,  and 
it  is  admitted  D.  Winter  guaranteed  the  debt  before  it  was  incurred. 
The  trustee  says  the  g^ranty  was  by  a  writing  in  which  D.  Winter 
also  held  himself  out  as  a  member  of  the  firm,  while  the  manufacturing 
company  contends  the  signature  of  D.  Winter  to  the  writing  was  a 
forgery  by  E.  D.  Winter,  his  son,  and  that  the  guaranty  was  an  oral 
one.  In  either  event  we  think  the  amount  of  the  debt  directly  affected 
D.  Winter's  solvency.  A  surety  or  indorser  for  a  bankrupt  has  been 
held  to  be  a  creditor  within  the  meaning  of  the  bankruptcy  law  (Ko- 
busch  V.  Hand  [C.  C.  A.]  156  Fed.  660;  Swarts  v.  Siegel,  54  C.  C.  A. 
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399, 117  Fed.  13) ;  and  upon  the  same  principle  a  guarantor  liable  upon 
a  fixed,  liquidated  demand  as  this  was,  is  a  debtor  to  hira  wh©  holds  it, 
and  his  liability  is  to  be  counted  in  determining  his  financial  status. 
That  the  guaranty  may  have  been  oral  and  therefore  within  the  stat- 
ute of  frauds  of  Iowa  where  the  transaction  occurred  is  immaterial. 
The  Iowa  statute  relates  merely  to  the  evidence  or  proof  of  the  under- 
taking, and  not  to  its*  validity.  Berryhill  v.  Jones,  35  Iowa,  336;  Mer- 
chant V.  O'Rourke,  111  Iowa,  351,  82  N.  W.  769.  In  the  latter  case 
it  was  said : 

"The  statute  of  frauds  does  not  prohibit  an  oral  contract  nor  make  such  an 
agreement  Illegal  because  certain  formalities  are  not  complied  with,  but  re- 
lates only  to  the  method  by  which  proof  may  be  made  In  an  attempt  to  en- 
force it" 

The  manufacturing  company  asserted  and  D.  Winter  admitted  the 
validity  of  the  demand  against  him,  and  the  former  is  not  in  position 
to  say  the  latter  was  solvent  because  his  property,  all  of  which  it  took 
under  its  mortgage,  was  sufficient  to  pay  his  other  creditors.  If  the 
mortgage  held,  the  other  creditors  would  get  nothing,  and  the  solvency 
of  the  debtor  would  seem  quite  unsubstantial. 

There  is  another  matter  affecting  the  financial  condition  of  D.  Win- 
ter. Some  letters  were  received  in  evidence  to  which  his  name  was 
signed,  and  which  stated  he  was  a  member  of  E.  D.  Winter  &  Co.  and 
liable  for  their  debts.  One  of  these  letters  was  to  a  mercantile  agency 
which  made  it  the  basis  of  commercial  reports  upon  the  faith  of  which 
Welt  &  Reddelsheimer  sold  the  firm  goods  amounting  to  $914.70.  The 
genuineness  of  the  signature  to  the  letter  was  attacked,  but  there  were 
received  in  evidence  before  the  referee  for  purposes  of  comparison  ad- 
mitted writings  of  D.  Winter,  and  his  decision  that  D.  Winter  so  held 
himself  out  as  liabl^tfifiirmed  as  it  was  by  the  District  Court,  should 
not  be  disturbed.  It  is  altogether  probable  that  D.  Winter  owed  much 
more,  but  the  debts  mentioned  rendered  him  insolvent  when  he  made 
the  mortgage.  We  are  also  convinced  he  knew  it.  He  had  previously 
given  his  daughter  all  his  household  effects  and  jewels  in  order,  as- 
he  said,  "to  avoid  all  trouble  for  her  in  the  future."  He  was  conscious 
of  being  deeply  involved  with  his  son  who  conducted  the  business  of 
E.  D.  Winter  &  Co.,  and  he  included  in  the  mortgage  to  the  manu- 
facturing company  all  of  the  property  he  had  left  The  necessary  ef- 
fect of  the  mortgage  was  to  give  the  mortgagee  a  preference  over  other 
creditors. 

The  referee  in  bankruptcy  and  the  District  Court  found  the  manu- 
facturing company  had  reasonable  grounds  to  believe  a  preference  was 
intended.  An  attentive  consideration  of  the  evidence  and  the  fair  in- 
ferences to  be  drawn  from  the  facts  admitted  or  proved  lead  us  to 
the  conclusion  the  finding  is  adequately  supported,  and  that  no  clear 
or  palpable  mistake  of  fact  was  made,  and  in  so  saying  we  lay  aside 
all  incompetent  testimony  appearing  in  the  record.  The  known  busi- 
ness connection  between  D.  Winter  and  E.  D.  Winter  &  Co.  or  E.  D. 
Winter,  the  latter's  continued  and  persistent  failure  to  meet  his  obliga- 
tions, the  steady  growth  of  the  indebtedness  for  13  months,  E.  D.  Win- 
ter's failure  to  pay  attention  to  his  maturing  notes,  the  undeniable 
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alternative  of  a  partnership  or  a  forgery  by  E.  D.  Winter  to  uphold 
a  desperate  credit,  the  fact  that  D.  Winter,  if  not  a  partner,  had  freely 
and  extensively  pledged  his  credit  to  various  persons  to  assist  his  son, 
the  careful  abstinence  of  the  officer  and  attorney  of  the  company  from 
making  inquiries  when  they  went  to  the  home  of  D.  Winter  to  get  the 
mortgage,  the  fact  that  instead  of  taking  security  upon  the  firm  prop- 
erty they  took  it  upon  all  of  the  property  of  D.  Winter  not  even  ex- 
cepting his  homestead,  and  that  the  mortgage  was  withheld  from  the 
records,  the  excuse  being  a  promise  of  E.  D.  Winter  to  make  a  pay- 
ment when  other  proof  from  the  same  source  showed  that  he  was  re- 
garded as  unreliable  and  his  promises  as  worthless — all,  with  minor 
facts  and  circumstances,  uphold  the  conclusion  below.  True,  it  is  not 
enough  that  a  creditor  has  merely  some  cause  for  suspicion.  He  must 
have  such  a  knowledge  of  facts  as  to  induce  a  reasonable  belief  of 
his  debtor's  insolvency.  But  we  think  the  representatives  of  the  manu- 
facturing company  were  in  possession  of  such  facts  as  required  an  in- 
quiry which  they  consciously  and  intentionallv  avoided.  Pittsburgh 
Plate  Glass  Co.  v.  Edwards,  78  C.  C.  A.  191,  148  Fed.  377 ;  Coder  v. 
McPherson,  82  C.  C  A.  99,  152  Fed.  951. 

The  manufacturing  company  attacks  the  validity  of  the  adjudica- 
tion that  D.  Winter  was  a  bankrupt  upon  the  ground  that  one  of  the 
three  petitioners  in  the  involuntary  proceeding  was  not  a  creditor,  but 
since  the  attack  was  made  in  a  proceeding  by  the  trustee  to  annul  a 
preference  it  is  a  collateral,  not  a  direct,  one.  An  adjudication  of  bank- 
ruptcy is  entitled  to  the  same  verity  and  is  no  more  to  be  impeached 
collaterally  than  other  judgments  or  decrees  of  courts  of  competent 
jurisdiction.  It  cannot  be  assailed  by  the  defendant  in  a  suit  by  the 
trustee  to  recover  or  avoid  a  preference  upon  the  ground  that  one  of 
the  petitioners  was  not  in  fact  a  creditor  of  the  bankrupt.  When  the 
record  shows  jurisdiction  the  adjudication  of  tonkruptcy  is  subject 
to  impeachment  only  by  a  direct  proceeding  in  a  competent  court. 
Michaels  v.  Post,  21  Wall.  398,  22  L.  Ed.  620;  Sloan  v.  Lewis,  22 
Wall.  150,  22  L.  Ed.  832. 

The  remaining  matter  necessary  to  be*  considered,  arises  on  the  ap- 
peal of  the  trustee.  The  District  Court  directed  him  to  withdraw  the 
proceeds  of  the  sale  of  D.  Winter's  property  from  the  depository  of 
funds  in  bankruptcy  and  to  deposit  them  in  some  national  bank  in 
the  district,  taking  a  certificate  of  deposit,  payable  six  months  from 
date,  and  bearing  the  highest  current  rate  of  interest.  The  objection 
to  this  order  is  well  made.  Section  61  of  the  bankruptcy  act  (July  1, 
1898,  c.  541,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3446]),  makes  it 
the  duty  of  courts  of  bankruptcy  to  designate  by  order  banking  in- 
stitutions as  depositories  of  funds  of  bankrupt  estates,  and  to  require 
of  them  bonds  for  the  safe-keeping  and  forthcoming  tfiereof.  It  was 
from  such  a  depository  the  court  directed  the  funds  to  be  taken.  Sec- 
tion 47a  (3)  (30  Stat.  557  [U.  S.  Comp.  St.  1901,  p.  3438])  makes  it 
the  duty  of  a  trustee  to  deposit  all  money  received  by  him  in  one  of 
the  designated  depositories,  and  general  order  29  (32  C.  C.  A.  xviii, 
89  Fed.  xii)  prescribes  the  method  of  withdrawals.  These  provisions 
of  the  act  and  the  general  order  are  mandatory  in  form,  and  were  de- 
signed to  insure  the  safety  of  the  funds  rather  than  an  increment  by 
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way  of  interest  while  they  were  idle.  The  funds  were  those  of  liti- 
gants and  the  risk  which  always  attends  the  making  of  profit  should 
not  be  incurred  unless  the  right  is  clear.  Doubtless  consent  by  all  par- 
ties interested  would  justify  a  departure  from  the  prescribed  rule.  Rev. 
St.  §  5504  (U.  S.  Comp.  St  1901,  p.  3710).  But  such  consent  was 
not  obtained. 

The  decree  of. the  District  Court  is  reversed  in  respect  of  the  di- 
rection to  the  trustee  to  withdraw  the  funds  from  the  depository;  in 
all  other  respects  it  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  I  am  unable  to  assent  t( 
the  opinion  and  the  conclusion  of  the  majority  in  this  case  because  in 
my  opinion  the  competent  evidence  presented  fails  to  prove  that  D. 
Winter  was  insolvent,  or  that  the  Huttig  Manufacturing  Company  had 
reasonable  cause  to  believe  that  he  was  insolvent  when  he  gave  the 
mortgage,  and  it  seems  to  me  that  there  is  no  substantial  competent 
evidence  that  he  or  any  other  person  with  his  knowledge  or  permis- 
sion ever  held  him  out  to  creditors  who  relied  upon  such  holding  as  a 
member  of  the  firm  of  E.  D.  Winter  &  Co. 


JACKSON  et  al.  ▼.  WILKERSON  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  27,  1008.) 

No.  2,493. 

1.  Judgment— Annulment— Fraud. 

The  fraud  for  which  a  fsuit  may  be  maintained  to  annul  a  Judgment  or 
decree  between  the  same  parties  must  be  extrinsic  or  collateral  to  the 
matter  tried  in  the  court  rendering  the  Judgment,  and  not  one  that  In- 
hered in  the  Issues  of  the  prior  suit 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment  §§ 
835-^40.] 

2.  Same— Res  Judicata. 

Where  a  suit  in  the  federal  courts  to  annul  a  Judgment  of  the  probate 
court  of  F.  county,  Ark.,  allowing  certain  claims  against  a  decedent's 
estate  for  fraud,  was  between  the  same  parties  as  a  prior  suit  in  an 
Arkansas  chancery  court  to  set  aside  the  allowance  of  such  claims,  and 
all  the  allegations  of  fraud  charged  were  necessarily  involved  in  such 
prior  suit,  in  which  an  adverse  decree  was  rendered,  such  decree  was  res 
Judicata  of  complainant's  right  to  a  retrial  of  such  issue  in  the  federal 
court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  80,  Judgment,  §§ 
1248-1250.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

George  B.  Webster  and  John  R.  Beasley,  for  appellants. 

N.  W.  Norton  (R.  W.  Nichols  and  R:  J.  Williams,  on  the  brief),  for 
appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges 

HOOK,  Circuit  Judge.  This  was  a  suit  begun  in  1902  by  Mary  E. 
Jackson  and  others,  heirs  of  Hiram  Evans,  deceased,  to  annul  on  the 
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ground  of  fraud  a  judgment  of  the  probate  court  of  St.  Francis  coun- 
ty, Ark.,  allowing  two  claims  of  Wilkerson  &  Co.  against 'the  estate  of 
the  deceased.  One  claim  was  upon  a  note  for  $3,353.33,  dated  January 
1,  1891,  signed  H.  Evans  &  Co.,  the  other  upon  an  account  for  $1,- 
061.67  accruing  after  the  date  of  the  note  and  prior  to  the  death  of 
Hiram  Evans.  Hiram  Evans  died  April  13,  1891,  and  James,  his  son, 
was  appointed  administrator  of  his  estate  a  few  days  later.  Wilker- 
son &  Co.  exhibited  their  demands  March  6,  189^,  and  they  were  al- 
lowed. 

The  averments  of  fraud  and  failure  of  complainants  to  discover  it 
during  the  nine  years  or  so  after  the  allowance  of  the  claims  are  sub- 
stantially as  follows :  That  the  note  was  not  executed  by  Hiram  Evans 
or  by  any  one  authorized  to  bind  him ;  that  he  never  received  any  con- 
sideration for  it,  and  that  it  was  paid  long  before  the  demand  thereon 
was  exhibited  in  the  probate  court;  that  John  Evans,  a  son  of  Hiram, 
having  acquired  title  to  a  drug  store,  sold  it  in  March,  1887,  to  a  firm 
styled  Davis  &  Co.,  who  in  operating  it  became  indebted  to  Wilkerson 
&  Co.,  and  John  Evans  having  been  compelled  to  take  the  store  back 
sold  it  to  his  father,  Hiram,  without  disclosing  the  indebtedness  from 
Davis  &  Co.  to  Wilkerson  &  Co. ;  that  "thereafter  and  until  the  time 
of  his  death  the  said  Hiram  Evans  owned  and  conducted  the  said  busi- 
ness and  that  no  other  person  or  persons  whomsoever  had  any  share 
or  beneficial  interest  therein" ;  that  about  March  25,  1891,  Wilkerson 
&  Co.  induced  John  Evans  to  execute  the  note  in  controversy,  to  date  it 
back  to  January  1,  1891,  and  to  sign  it  H.  Evans  &  Co.  in  discharge 
of  the  indebtedness  of  Davis  &  Co.  to  Wilkerson  &  Co.  for  which  nei- 
ther John  Evans  nor  his  father,  Hiram,  were  liable;  that  in  May, 
1891,  after  the  death  of  Hiram,  James  Evans,  as  administrator,  John 
Evans,  and  Wilkerson  &  Co.  entered  into  an  ag^reement  pursuant  to 
which  the  drug  store  was  transferred  from  the  estate  of  Hiram  to 
John  Evans,  and  as  part  of  the  transaction  Wilkerson  &  Co.  accepted 
John  as  their  debtor  not  only  upon  the  note,  but  also  upon  the  open  ac- 
count, and  thereupon  the  estate  of  Hiram  became  forever  released  and 
discharged  from  liability.  This  latter  is  what  is  termed  the  novation 
agreement,  and  for  brevity  it  will  hereafter  be  so  referred  to.  It  was 
further  charged  that  notwithstanding  these  facts  Wilkerson  &  Co. 
subsequently  conspired  and  confederated  with  James,  the  administra- 
tor, to  procure  the  allowance  of  both  note  and  account  as  claims  against 
Hiram's  estate,  and  having  corruptly  concealed  the  truth  from  the  pro- 
bate court  their  purpose  was  consummated  and  the  claims  were  allow- 
ed ;  that  about  December  25,  1896,  James,  the  administrator,  died  with- 
out having  finally  settled  the  estate,  and  about  March  1,  1900,  the  heirs 
discovered  among  his  effects  evidence  of  the  fraud  perpetrated ;  that 
a  proceeding  was  instituted  in  the  probate  court  by  the  administrator 
de  bonis  non  for  the  sale  of  real  property  of  the  estate  to  pay  debts 
including^  those  due  Wilkerson  &  Co.,  and  while  it  was  pending  on  ap- 
peal in  the  circuit  court  of  St.  Francis  county  the  complainants  having 
discovered  the  fraud  asserted  it  by  way  of  cross-bill ;  but  the  Supreme 
Court  of  Arkansas  finally  decided  that  neither  the  probate  court  nor  the 
circuit  court  on  appeal  had  jurisdiction  in  equity,  and  therefore  corn- 
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plainants  failed  in  their  cross-bill,  but  without  prejudice  to  an  original 
suit  in  equity  in  a  court  of  competent  jurisdiction. 

It  will  be  recalled  that  the  fraud  charged  was  the  corrupt  conceal- 
ment of  two  things  by  Wilkerson  &  Co.  and  the  administrator  from 
the  probate  court  when  the  claims  were  allowed;  first,  that  Hiram 
Evans  was  never  liable  upon  the  note  and  account,  and,  second,  that 
there  was  a  novation  whereby  John  Evans  was  accepted  as  sole  debtor. 
If  it  should  be  found  there  was  no  corrupt  concealment,  or  that  in 
fact  Hiram  Evans  was  liable  and  there  was  no  novation,  or  that  regard- 
less of  the  actual  facts  there  had  been  an  assertion  by  the  heirs  of  the 
same  defenses  in  a  court  of  competent  jurisdiction  followed  by  a  valid 
adjudication  adverse  to  them,  their  present  bill  of  complaint  to  set  aside 
the  allowance  was  properly  dismissed. 

In  their  answer  Wilkerson  &  Co.  averred  that  at  the  time  of  and  long 
prior  to  his  death  Hiram  Evans  as  H.  Evans  &  Co.  owned  the  drug 
store,  and  John  Evans  managed  the  business  for  him ;  that  John  Evans 
in  the  course  of  the  business  signed  the  note  in  question  with  full 
authority  from  his  father.  They  denied  that  the  note  was  without  con- 
sideration, that  Davis  &  Co.  ever  had  anything  to  do  with  it  and  that 
it  had  ever  been  paid.  They  also  denied  there  was  a  novation  by  which 
John  Evans  was  accepted  as  the  debtor  and  the  estate  of  Hiram  dis- 
charged, and  they  set  forth  what  they  claimed  the  actual  transaction 
was.  They  averred  their  claims  were  just  claims  against  Hiram  Evans 
and  his  estate  and  were  lawfully  allowed  by  the  probate  court  without 
fraud  or  collusion  of  any  kind.  Referring  to  the  decision  of  the  Su- 
preme Court  of  Arkansas  mentioned  in  the  bill,  Wilkerson  &  Co.  aver- 
red that  the  complaining  heirs  had  brought  a  plenary  suit  in  equity 
such  as  was  held  by  the  Supreme  Court  of  Arkansas  to  be  their  appro- 
priate remedy,  in  the  chancery  court  of  St.  Francis  county,  in  which 
they  sought  to  annul  the  allowance  of  the  claims  by  the  probate  court 
upon  the  precise  grounds  now  urged  in  the  present  suit ;  but  the  chan- 
cery court  decided  against  them  and  its  decree  was  affirmed  by  the 
Supreme  Court  of  Arkansas.  Wilkerson  &  Co.  therefore  asserted  the 
matters  in  issue  in  the  present  suit  were  res  adjudicata.  The  identity 
of  the  parties  and  the  issues  and  the  final  result  of  that  litigation  ap- 
pear from  copies  of  the  pleadings  and  decrees  in  tlie  record,  and  such 
identity  and  result  are  not  denied.  The  following  appears  from  the 
decree  of  the  chancery  court  : 

"The  court  finds  that  there  was  no  fraud  nor  collusion  between  the  admin- 
istrator, James  Bvans,  and  the  several  persons  having  claims  against  the 
estate  or  any  of  them ;  that  thera  was  no  novation  of  the  debt  due  W.  N. 
Wilkerson  &  Co.  from  the  estate  of  H.  Evans,  deceased,  and  that  the  drug 
store  was  operated  by  the  administrator  with  the  consent  of  such  of  the  plain- 
tiffs as  were  then  adults,  and  that  W.  B.  Evans,  then  a  minor,  has  since 
ratified  the  operation  of  the  drug  store  by  the  administrator,  by  joining  with 
the  other  heirs  in  an  application  to  the  St.  Francis  probate  court  to  have  the 
administrator  account  for  the  receipts  of  such  store.  It  is  therefore  by  the 
court  considered,  ordered,  and  decreed  that  the  pfaintlflTs  bill  of  complaint 
be'  and  the  same  is  hereby  dismissed  for  want  of  equity." 

The  parties  here  were  parties  to  that  suit,  and  the  issues  vvere  the 
same,  so  if  that  were  all  it  would  follow  that  the  charge  of  fraud  in 
the  original  allowance  of  the  claims  by  the  probate  court  in  1892 
160  F.— 40 
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was  forever  at  rest.  But  on  September  6,  1905,  complainants  filed 
an  amendment  to  their  original  bill  in  the  present  suit  in  which  they 
charged  that  the  decree  of  the  chancery  court  was  itself  obtained  by 
fraud.  We  will  proceed  at  once  to  examine  the  grounds  of  attack 
upon  this  last  decree  and  the  evidence  relating  to  them.  It  is  charged 
the  decree  of  the  chancery  court  was  obtained  by  fraud  because  (1) 
a  member  of  the  firm  of  Wilkerson  &  Co.  and  their  attorney  destroyed 
two  notes  given  the  firm  in  1892  by  John  Evans  pursuant  to  the  nova- 
tion agreement.  But  this  very  fact  was  before  the  chancery  court. 
The  member  of  the  firm  referred  to  testified  to  the  transaction.  He 
said  the  notes  were  regarded  as  worthless  because  the  contract  under 
which  Wilkerson  &  Co.  received  them  from  John  Evans  had  not  been 
carried  out  and  they  were  therefore  destroyed.  The  chancery  court 
before  which  the  issue  of  fraud  was  being  tried  was  not  deceived. 
Knowing  all  that  is  now  asserted  it  nevertheless  held  there  was  no  no- 
vation. (2)  The  destruction  by  Wilkerson  &  Co.'s  attorney  of  the  bill 
of  sale  of  the  drug  store  given  in  1892  by  James  Evans,  administrator, 
to  John  Evans  pursuant  to  the  novation  agreement.  But  this  fact, 
like  the  othtfr,  was  before  the  chancery  court.  The  attorney  testified 
he  saw  the  bill  of  sale  in  his  office  some  months  before,  had  since 
hunted  for  it,  could  not  find  it  and  had  probably  burned  it  up  with 
other  papers,  though  unintentionally.  (3)  The  suppression  and  con- 
cealment by  James  Evans  of  the  bill  of  sale  whereby  John  Evans  in 
May,  1892,  transferred  the  drug  store  back  to  James  as  administrator. 
James  Evans  was  a  defendant  in  the  suit  in  the  chancery  court  but  his 
testimony  clearly  showed  his  favor  to  his  relatives,  the  complainants. 
He  testified  that  John  transferred  the  drug  store  back  to  him  by  bill  of 
sale.  On  cross-examination  he  was  asked  by  counsel  for  Wilkerson 
&  Co.  where  the  bill  of  sale  then  was,  but  he  said  he  did  not  know. 
Counsel  for  complaining  heirs  did  not  ask  him  where  it  was,  and  no 
one  asked  him  to  hunt  for  it.  After  James  died  the  bill  of  sale  was 
found  among  his  papers  by  the  husband  of  one  of  the  complainants, 
and  it  contained  a  full  verification  of  the  contention  of  Wilkerson  & 
Co.  that  there  was  no  novation.  It  showed  that  James,  as  administra- 
tor, transferred  the  drug  store  to  John  upon  condition  that  the  latter  pay 
the  indebtedness  of  the  estate  connected  with  the  business,  and  that  the 
title  should  not  pass  to  him  until  all  of  it  was  paid;  also  that  John 
had  failed  to  pay  and  .therefore  the  transaction  was  rescinded  and 
the  property  transferred  back  to  the  administrator.  The  effect  of  this 
was  to  leave  Wilkerson  &  Co.  with  their  claims  against  the  estate. 

(4)  The  false  testimony  of  a  member  6f  the  firm  of  Wilkerson  &  Co. 
in  relation  to  the  extent  of  the  novation  agreement.  But  what  the 
testimony  was  and  wherein  it  was  false  is  not  set  out  in  the  pleading. 

(5)  The  false  testimony  of  counsel  for  Wilkerson  &  Co.  in  denying 
he  ever  heard  of  the  bill  of  sale  from  John  back  to  James,  the  adminis- 
trator. It  is  true  counsel  testified  in  the  chancery  court  about  four 
years  after  the  bill  of  sale  was  executed  that  he  never  saw  any  such 
instrument  that  he  knew  of  and  never  heard  it  alluded  to.  When  it 
was  found  some  years  later  among  the  papers  of  the  administrator 
it  was  discovered  to  be  in  the  handwriting  of  counsel.  It  is  fair  to 
presume,  however,  that  he  forgot  the  details  of  the  transaction,  and 
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that  the  writing  was  his.     Had  the  instrument  been  found  and  pro- 
duced it  would  have  supported  the  contention  of  his  clients. 

There  is  another  view :  To  maintain  this  suit  is  to  try  for  the  third 
time  the  question  whether  the  note  and  account  were  just  demands 
against  the  estate  of  the  deceased,  and  for  the  second  time  the  question 
of  fraud  in  procuring  the  allowance  in  the  probate  court.  The  very 
matters  now  relied  on  were  involved  in  the  inquiry  in  the  chancery 
court.  It  is  the  rule  that  the  fraud  for  which  a  suit  may  be  maintained 
to  annul  a  judgment  or  decree  between  the  same  parties  must  be  ex- 
trinsic or  collateral  to  the  matter  tried  by  the  first  court,  and  not  one 
that  inhered  in  the  issues  of  the  prior  suit.  In  United  States  v.  Throck- 
morton, 98  U.  S.  61,  68,  26  L.  Ed.  93,  the  court  said : 

"That  the  mischief  of  retrying  every  case  In  which  the  Judgment  or  decree 
rendered  on  false  testimony  given  by  perjured  witnesses,  or  on  contracts  or 
documents  whose  genuineness  or  validity  was  in  issue,  and  which  are  after- 
wards ascertained  to  be  forged  or  fraudulent,  would  be  greater,  by  reason 
of  the  endless  nature  of  the  strife,  than  any  compensation  arising  from  doing 
Justice  in  individual  casea" 


See,  also,  Ritchie  v.  McMullen,  25  C.  C.  A.  50,  79  Fed. 

One  other  feature  of  the  case  may  be  noticed.'  In  the  amendment 
of  their  bill,  filed  more  than  14  years  after  the  death  of  Hiram  Evans, 
complainants  averred  for  the  first  time  that  he  never  was  the  owner 
of  the  drug  store  and  had  no  title  thereto,  the  inference  to  be  drawn 
being  that  he  could  not  have  been  liable  to  Wilkerson  &  Co.,  whose 
claims  arose  from  the  conduct  of  that  business.  What  has  already 
been  said  disposes  of  this  contention,  but  we  may  add  that  it  is  con- 
trary to  the  position  taken  by  complainants  in  the  original  bill,  in  their 
complaint  in  the  chancery  suit,  and  in  their  various  written  represen- 
tations to  the  probate  court.  It  is  also  contrary  to  the  course  of  the 
administration  of  the  estate,  the  solemn  acts  and  assertions  of  the 
administrator  and  of  the  heirs  themselves.  We  are  also  of  the  opinion 
the  evidence  shows  Hiram  Evans  was  in  fact  the  owner  of  the  drug 
store  and  was  liable  for  Wilkerson  &  Co.'s  demands. 

The  decree  is  affirmed. 


LINGLE  V.  SNYDER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  27.  190a) 

No.  2,594. 

1.  CONTRACJTS— I^OAUTT. 

A  contract  to  violate  the  law,  or  to  do  that  which  is  immoral  or  con- 
travenes the  settled  public  policy  of  the  state  or  nation,  is  void,  and  no 
right  of  action  can  be  predicated  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  11,  Oontracta,  {{  46S- 
476.] 

2.  Samb— -PuBLXo  Lands— iNCLosuBE. 

Act  Cong.  Feb.  25,  1885,  c.  149,  23  Stat  321  (U.  S.  Comp.  St  1901,  p. 
1524),  prohibits  inclosure  of  lands  of  the  United  States  by  persons  having 
no  claim  or  color  of  title  In  good  faith,  and  ho  asserted  right  in  view  of 
entry  under  the  general  land  laws,  and  makes  violation  of  the  act  a  mis- 
demeanor. A  contract  for  the  leasing  of  grazing  lands  consisted  of  two 
writings  embracing  lands  owned  by  plaintiff  in  fee,  and  lands  leased  by 
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him  from  the  states.  It  recited  that  Its  purpose  was  to  give  defendant  all 
rights  and  prlvllegefl  that  might  be  derived  from  the  use  of  the  govern- 
ment lands  adjoining  those  mentioned  and  which  were  theretofore  used 
by  plaintiff,  and  also  embraced  all  plaintiff's  fencing  in  two  counties,  and 
imposed  on  defendant  the  duty  to  maintain  and  keep  it  in  repair.  In 
one  of  the  repair  clauses,  the  fencing  on  a  tract  described  as  the  S.  range 
was  mentioned,  with  a  provision  that  if  the  government  wished  it  taken 
down,  plaintiff  was  to  attend  to  It,  it  appearing  that  the  lands  included  In 
such  range,  which  were  a  part  of  the  leased  premises,  comprised  a  large 
tract  of  public  lands  unlawfully  inclosed  by  plaintiff,  which  fence  the 
contract  required  plaintlflC  to  maintain.  Held,  that  such  instruments  hav- 
ing been  executed  at  the  same  time  and  as  a  part  of  the  same  transaction, 
constituted  a  single  contract,  contemplating  the  violation  of  the  laws  of 
the  United  States,  and,  being  indivisible,  no  action  for  damages  could  be 
maintained  for  breach  of  the  contract  with  reference  to  the  lands  of  which 
plaintiff  was  in  lawful  possession  at  the  time  of  the  lease. 
Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Wyoming. 

John  D.  Clark  (Gibson  Clark,  on  the.  brief),  for  plaintiff  in  error. 
John  W.  Lacey,  fpr  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Thomas  B.  Snyder  sued  Hiram  D.  Lingle 
for  damages  for  breach  of  a  written  contract  of  lease  of  lands  and 
fencing  in  Sioux  county.  Neb.,  and  Laramie  county,  Wyo.  In  de- 
fense Lingle  set  up  another  writing  made  by  them,  and  averred  it  was 
a  part  of  the  transaction,  and  that  the  contract  in  its  entirety  con- 
templated a  continuance  of  an  enclosure  of  the  public  domain  in 
violation  of  the  laws  of  the  United  States,  and,  being  a  single  and 
indivisible  contract,  it  was  wholly  void;  also,  that  after  performing 
for  a  time  his  covenants  as  lessee,  he  abandoned  the  premises  upon 
being  advised  of  the  unlawful  character  of  the  agreement.  The  trial 
court  was  of  opinion  there  were  two  separate  contracts,  one  lawful, 
the  other  unlawful,  and  therefore  allowed  judgment  on  tfie  former. 
The  defendant  Lingle  brought  this  writ  of  error. 

The  connection  between  the  two  written  instruments  was  conclu- 
sively established  by  their  recitals  and  the  evidence.  They  were  ex- 
ecuted at  the  same  time,  by  the  same  parties,  and  to  evidence  a  single 
transaction  in  its  completeness.  The  unity  of  a  contract  is  not  broken 
because  all  its  stipulations  are  not  found  in  the  same  repository.  The 
rental  defendant  agreed  to  pay  was  a  sum  in  gross,  and  it  was  for 
the  use  and  enjoyment  for  a  fixed  period  of  all  the  properties  men- 
tioned in  both  writings.  The  rental  was  not  apportioned  and  no 
method  of  apportionment  was  suggested  by  the  language  employed. 
The  various  stipulations  describing  what  plaintiff  leased  and  what 
defendant  was  to  do  and  pay  in  return  were  mutual  and  dependent 
covenants  of  a  single  contract.  They  did  not  relate  to  independent, 
disconnected  transactions,  and  there  is  no  rule  by  which  a  court  can 
distribute  them  and  allot  to  each  item  of  leased  property  a  portion  of 
the  single  rental  sum.  For  aught  that  appears  the  right  to  use  the 
large  body  of  public  land  said  to  have  been  unlawfully  fenced  by 
plaintiff  may  have  been  the  principal,  if  not  the  sole,  inducement  to 
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defendant  to  enter  into  the  contract  relation.  Without  it  the  remain- 
der might  not  have  served  his  purpose,  and  he  might  not  have  desired 
to  lease  it  at  all. 

The  contract  of  lease  as  shown  by  the  two  writings  embraced  1,306 
acres  of  land  owned  by  plaintiff  in  fee  simple,  and  4,480  acres  of 
school  land  leased  by  him  from  the  states,  and  it  recited  that  its  pur- 
pose was  also  to  give  defendant  all  the  rights  and  privileges  that 
might  be  derived  from  the  use  of  the  government  lands  adjoining 
those  above  mentioned  and  which  were  theretofore  used  by  the  plain- 
tiff. It  also  embraced  all  plaintiff's  fencing  in  the  two  counties,  and 
imposed  on  defendant  the  duty  to  maintain  and  keep  it  in  repair.  In 
one  of  the  repair  clauses  the  fencing  on  what  was  known  as  the  Snyder 
range  was  specifically  mentioned  with  a  provision  that  if  the  govern- 
ment ordered  it  taken  down  the  plaintiff  was  to  attend  to  it.  The 
writings  bear  evidence  of  careful  preparation  and  in  view  of  the 
presumption  of  right  doing  it  is  doubtful  that  they  affirmatively  show 
a  purpose  to  violate  the  laws  of  the  United  States.  Consequently 
defendant  sought  at  the  trial  to  prove  by  extrinsic  evidence  that  the. 
lands  in  the  Snyder  range,  which  were  a  part  of  the  leased  premises 
and  comprised  11,200  acres,  were  public  lands  of  the  United  States 
unlawfully  inclosed  by  plaintiff,  and  that  they  were  within  unlawful 
fences  also  leased  to  defendant,  and  which  the  contract  required  him 
to  maintain  and  keep  in  repair. 

The  trial  court  denied  the  attempts  of  defendant  to  identify  the 
lands  and  fences  mentioned  in  the  contract  with  those  actually  in 
existence  and  to  prove  what  he  claimed  to  be  the  real  character  of 
the  transaction.  We  need  not  follow  the  criticisms  by  plaintiff's 
counsel  of  the  various  questions  and  offers  of  proof  that  were  ex- 
cluded. It  is  sufficient  to  say  we  think  some  of  them  were  properly 
framed  and  competent,  and  the  reason  of  the  trial  court  for  sustain- 
ing plaintiff's  objections  was  clearly  indicated  by  its  observation  that 
there  were  two  distinguishable  contracts,  one  lawful,  the  other  un- 
lawful— ^a  view  in  which  we  are  unable  to  concur.  Of  course  it  is 
always  competent  as  between  the  parties  to  show  by  parol  evidence 
that  a  written  contract,  fair  on  its  face,  is  in  truth  contrary  to  law, 
morals,  or  public  policy. 

By  the  act  of  February  25,  1885,  c.  149,  23  Stat.  321  (U.  S.  Comp. 
St.  1901,  p.  1524),  Congress  declared  to  be  unlawful  the  inclosure  of 
lands  of  the  United  States  by  persons  having  no  claim  or  color  of  title 
in  good  faith  or  no  asserted  right  in  view  of  entry  under  the  general 
land  laws.  The  erection  and  maintenance  of  such  inclosures  was  "for- 
bidden and  prohibited."  It  was  also  provided  that  any  person  violat- 
ing any  of  the  provisions  of  the  act,  whether  as  owner,  part  owner 
or  agent,  or  who  should  aid,  abet,  counsel,  advise  or  assist  in  any 
violation  should  be  deemed  guilty  of  a  misdemeanor,  be  fined  in  a  sum 
not  exceeding  $1,000  and  be  imprisoned  not  exceeding  one  year  for 
each  offense.  If  what  defendant  pleaded  and  sought  to  prove  was 
true,  the  plaintiff,  when  the  contract  was  made,  was  maintaining  an 
unlawful  inclosure  of  a  large  area  of  the  public  domain,  and  was  sub- 
ject to  fine  and  imprisonment,  and  one  of  the  objects  of  the  contract 
sought  to  be  enforced  was  that  defendant  should  continue  the  offense 
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for  their  mutual  profit  and  advantage  The  contract  contemplated,, 
and  its  observance  required,  a  violation  of  the  law.  It  could  not  have 
been  carried  out,  plaintiff's  compensation  could  not  have  been  earned,, 
and  defendant's  use  and  enjoyment  could  not  have  been  secured  to 
the  extent  contracted  for  without  subjecting  both  parties  to  the  penal- 
ties of  the  law.  The  agreement  of  plaintiff  to  remove  the  fences  on 
the  Snyder  range  when  ordered  to  do  so  by  the  government  does 
not  help  matters.  The  operation  of  the  act  of  Congress  was  not  sus- 
pended nor  the  commission  of  the  offense  postponed  until  demand 
by  the  officers  intrusted  with  the  enforcement  of  the  laws.  The  act 
at  its  passage  commanded  obedience  and  contained  all  requisite  ad- 
monitions. 

It  is  a  familiar  rule  that  a  contract  to  violate  the  law  or  to  do  that 
which  is  immoral  or  contravenes  the  settled  public  policy  of  state  or 
nation  is  void,  and  it  has  been  applied  to  contracts  having  for  their 
object  the  unlawful  inclosure  of  public  lands  and  the  obtaining  of 
revenue  from  a  use  so  secured  and  protected.  Dupas  v.  Wassel,  1  Dili. 
213,  8  Fed  Cas.  107,  Case  No.  4,182;  Tandy  v.  Commission  Co.,  113 
Mo.  App.  409,  87  S.  W.  614;  Garst  v.  Love,  7  Okl.  666,  55  Pac.  19. 
Plaintiff's  action  for  damages  for  a  breach  of  the  contract  necessarily 
involves  an  assertion  of  its  validity  and  binding  force,  and  it  is  as 
much  an  action  on  the  contract  as  if  he  had  sued  defendant  for  un- 
paid rental.  Damages  or  compensation  for  the  breach  of  an  illegal 
contract  will  not  "be  allowed.  Sir  George  Jessel  in  Sykes  v.  Beadon, 
L.  R.  11  Ch.  Div.  170,  197.  True,  the  contraxrt  before  us  embraced 
lands  lawfully  owned  and  fences  lawfully  maintained  by  plaintiff, 
all  of  which  he  had  the  right  to  lease,  but  who  can  say  that  regard- 
ing them  alone  the  parties  would  ever  have  contracted  at  all,  or  if 
so  upon  what  terms  and  conditions?  If  legal  and  illegal  stipulations 
in  a  contract  are  independent  and  divisible  the  latter  may  be  excluded 
and  the  former  enforced,  but  when  the  parties  have  woven  them  to- 
gether into  a  single  agreement  a  court  of  justice  will  not  unravel  the 
good  from  the  bad.  This  is  doctrine  that  has  come  down  from  an 
early  day.  Featherston  v.  Hutchinson,  Cro.  Eliz.  199;  Baker  v. 
Hedgecock,  59  L.  T.  361,  36  W.  R.  840;  Pickering  v.  Railway, 
L.  R.  3  C.  P.  235;  McNamara  v.  Gargett,  68  Mich.  454,  ^62,  36 
N.  W.  218,  13  Am.  St.  Rep.  355 ;  Holt  v.  O'Brien,  15  Gray  (Mass.) 
311;  Deering  v.  Chapman,  22  Me.  488,  39  Am.  Dec.  592;  Widoe  v. 
Webb,  20  Ohio  St.  431,  5  Am.  Rep.  664;  Bishop  v.  Palmer,  146 
Mass.  469,  16  N.  E.  299,  4  Am.  St.  Rep.  339 ;  Santa  Clara,  etc.,  Co. 
V.  Hayes,  76  Cal.  387,  18  Pac.  391,  9  Am.  St.  Rep.  211.  In  Hazelton 
V.  Sheckells,  202  U.  S.  71,  26  Sup.  Ct.  567,  50  L.  Ed.  939,  it  was  said 
of  the  contract  there  involved: 

'^Every  part  of  the  consideration  goes  equally  to  the  whole  promise  and 
therefore,  if  any  part  of  it  is  contrary  to  pubUc  policy,  the  whole  promise 
fails." 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

SANBORN,  Circuit  Judge  (dissenting).  I  am  unable  to  concur 
in  the  reversal  of  the  judgment  in  this  case.    In  my  opinion  no  corn- 
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petent  evidence  of  the  invalidity  of  the  contract  evidenced  by  the  t^o 
writings  was  offered,  because  there  was  no  moral  wrong  in  maintain- 
ing the  fences,  their  maintenance  was  not  illegal  until  the  statute  for- 
bade it,  the  statute  which  denounced  the  fencing  of  the  government 
land  prescribed  other  penalties  and  did  not  prescribe  the  invalidity 
of  contracts  regarding  that  fencing  as  a  punishment  for  its  violation, 
and  the  courts  ought  not,  in  sudh  a  case,  to  affix  that  additional  pen- 
alty. Harris  v.  Runnels,  12  How.  84,  85,  86,  13  L.  Ed.  901 ;  Fritts 
V.  Palmer,  132  U.  S.  282,  289,  293,  10  Sup.  Ct.  93,  38  L.  Ed.  317;  Na- 
tional Bank  v.  Matthews,  98  U.  S.  621,  629,  25  L.  Ed.  188;  Logan 
County  Bank  v.  Townsend,  139  U.  S.  67,  76,  11  Sup.  Ct.  496,  35 
L.  Ed.  107;  Dunlop,  Trustee,  v.  Mercer  (C.  C.  A.)  156  Fed.  546, 
555,  and  cases  there  cited,  and  because  in  my  opinion  the  legal  part 
may  be  separated,  indeed  is  separated  from  the  illegal  part  of  the 
agreement,  for  Lingle  agreed  to  pay  the  same  rental  whether  the 
fences  around  the  government  land  were  ordered  and  taken  down  or 
not,  so  that  in  legal  effect  his  contract  was  to  pay  the  rental  specified 
and  for  which  this  suit  is  brought,  for  the  use  of  the  other  land  and 
to  maintain  the  fences  around  the  government  land  until  they  were 
ordered  down  and  then  to  remove  them  for  the  use  of  that  land  until 
the  fences  were  removed.  ' 


BURNS  ▼.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Second  Circuit.    March  16,  lOOa) 

No.  135. 

1.  E}VIDBNGB— DOCUVENTABY  EVIDENCS— ANCIENT  MaPS  OF  SURVET. 

Maps  fouud  in  volumes  in  the  possession  of  a  historical  society,  pur- 
porting to  be  maps  of  a  survey  made  more  than  100  years  before,  both 
survey  and  maps  being  referred  to  in  old  deeds,  are  admissible  In  evidence 
as  ancient  documents. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  S 
1625%.] 

2.  Same— Proof  of  Tttlb. 

Proof  that  there  is  no  conveyance  of  record  from  a  grantor  betveeen 
the  time  of  his  acquiring  the  title  to  land  and  the  conveyance  through 
which  a  party  claims,  vehlch  was  executed  prior  to  1840,  is  sufficient. 
prima  facie,  to  show  title  through  such  conveyance. 

8.  UNrrED   States— Statutobt   Rbstbiction   on   Pubchasx   of   Land— Con - 

STBUiTTION  OF  STATUTE. 

Rev.  St  S  873G  (U.  S.  Comp.  St  1901,  p.  2507),  providing  that  no  land 
shall  be  purchased  on  account  of  the  United  States  except  under  a  law  au- 
thorizing such  purchase,  should  not  be  construed  to  apply  to  executed  con- 
tracts so  as  to  defeat  the  title  of  the  United  States  to  land  it  has  paid 
for,  and  an  act  authorizing  a  public  improvement  and  appropriating  mon- 
ey therefor  is  sufficient  authority  for  the  purchase  of  land  necessary  or 
proper  to  such  improvonent 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Hamilton  Ward,  for  plaintiff  in  error. 

Lyman  Bass,  U.  S.  Atty.,  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 
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.WARD,  Circuit  Judge.  This  is  an  action  in  ejectment  brought  by 
the  United  States  to  recover  possession  of  premises  occupied  by  the  de- 
fendanty  being  part  of  a  strip  of  land  some  1,600  feet  long  lying  on  the 
eastern  shore  of  Lake  Erie  and  constituting  the  western  edge  of  the 
peninsula  between  Buffalo  creek  and  the  lake.  The  defendant  has 
occupied  the  premises  for  15  years  continuously  and,  without  mak- 
ing any  claim  of  title,  defends  by  denying  the  title  of  the  United 
States.  His  possession  is  as  good  as  the  fee  until  the  United  States 
has  established  its  title.  After  the  Revolution  a  dispute  arose  be- 
tween the  states  of  Massachusetts  and  New  York  as  to  the  owner- 
ship of  a  large  territory  now  in  the  state  of  New  York.  It  was 
settled  by  an  agreement  made  at  Hartford,  December  16,  1786,  be- 
tween commissioners  of  the  respective  states,  whereby  New  York 
admitted  title  to  be  in  Massachusetts  and  Massachusetts  admitted 
sovereignty  to  be  in  New  York.  The  United  States  claims  to  derive 
title  to  the  premises  in  question  by  a  chain  of  conveyances  going 
back  to  the  sovereign,  the  state  of  New  York,  which  conveyed  to  the 
state  of  Massachusetts,  which  conveyed  to  Robert  Morris  and  by 
various  mesne  conveyances  to  Wilhelm  Willinck  and  others,  called 
the  Holland  Land  Company. 

At  the  trial  there  was  offered  in  evidence  a  deed  of  Egbert  Jean 
Koch  to  Wilhelm  Willinck  and  others,  dated  February  10,  1829,  con- 
veying a  large  tract  of  land,  including  township  No.  11,  range -8, 
excepting  "so  much  ^nd  such  part  of  a  certain  tract  of  land  com- 
monly called  the  Buffalo  Creek  Reservation,  and  designated  by  that 
name  on  said  map  as  shall  fall  within  the  lines,  limits,  and  bounds 
next  hereinbefore  defined  and  mentioned."  The  map  referred  to  was 
a  map  of  lands  purchased  by  Robert  Morris,  of  the  commonwealth 
of  Massachusetts,  made  in  the  year  1800  by  Joseph  and  B.  Ellicott. 
There  was  also  offered  in  evidence  deed  of  Wilhelm  Willinck  and 
others  to  the  Farmers'  Loan  &  Trust  Company,  date  not  stated  in  the 
record,  recorded  June  29,  1839,  conveying  certain  lands  in  township 
No.  11,  not  including  lots  36,  37,  38,  and  39,  opposite  which  the 
strip  in  question  lies,  and  also  "all  such  other  lots,  pieces,  or  parcels 
of  land  situate  within  the  bounds  of  the  said  tracts  called  the  983.000 
acre  tract  and  known  by  the  letter  'H,'  and  within  the  county  of  Erie 
and  of  which  said  parties  of  the  first  part  were  seised  on  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and  thirty-five, 
if  any  there  shall  be." 

There  was  also  offered  in  evidence  quitclaim  deed  of  the  Farmers' 
Loan  &  Trust  Company  and  others,  consideration  $10,  dated  Septem- 
ber 25,  1847,  conveying  the  premises  in  question  to  the  United  States 
described  as  "all  that  certain  sand  strip  of  land  formerly  recorded 
and  called  Lake  street  in  the  city  of  Buffalo  on  the  bank  of  Lake  Erie 
bounded  northeasterly  by  the  southwesterly  bounds  of  outer  lots  36, 
37,  38,.  and  39;  southeasterly  by  the  continuation  of  the  division  line 
between  lots  39  and  40  extended  to  the  waters  of  Lake  Erie;  south- 
westerly by  the  waters  of  Lake  Erie ;  and  northwesterly  by  land  here- 
tofore quitclaimed  by  Letitia  Evans,  containing  more  or,  Jess."  The 
premises  were  entirely  sand,  incapable  of  cultivation,  and  had  never 
been  fenced  in  or  occupied.    It  is  claimed  that  they  were  covered  by 
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the  catch-all  clause  mentioned  in  the  deed  from  Willinck  and  others 
to  the  trust  company  and  others. 

The  defendant  objected  to  the  admission  of  the  deeds  from  Koch 
to  Willinck  and  others,  from  Willinck  and  others  to  the  trust  com- 
pany and  others,  and  from  the  trust  company  and  others  to  the  United 
States  on  the  grounds  that  there  was  nothing  to  show  that  the  prem- 
ises in  question  were  not  within  the  Buffalo  Creek  Reservation  or 
that  the  grantors  to  the  trust  company  and  others  were  seised  of 
them  December  31,  1835.  The  trial  judge  overruled  the  objection. 
As  the  United  States  must  prevail  on  the  strength  of  its  own  title, 
if  at  all,  the  burden  lay  upon  it  to  show  that  the  premises  were  not 
within  the  Buffalo  Creek  Reservation  and  that  Willinck  and  others, 
grantors  to  the  trust  company  and  others,  remained  seised  of  them 
until  December  31,  1835,  which  we  suppose  was  the  date  of  the  deed 
to  the  trust  company  and  others,  though  this  does  not  appear  in  the 
record. 

At  the  trial  a  volume  was  produced,  entitled  "Title  Papers  of  Hol- 
land Land  Company,"  which  contained  copies  of  various  conveyances 
to  and  from  the  proprietors  of  the  Holland  Land  Company  covering 
an  immense  territory,  some  of  which  were  certified  to  by  the  Secretary 
of  State  and  so  admissible  in  evidence.  Section  246,  Real  Property 
Law  (Laws  1896,  p.  608,  c.  547) ;  sections  933  and  935  of  the  Code 
of  Civil  Procedure  of  New  York.  Reference  was  occasionally  made 
in  these  deeds  to  surveys  made  by  Joseph  and  B.  Ellicott  and  also  to 
a  map  made  by  Joseph  and  B.  Ellicott  in  the  year  1800.  At  the  end 
of  the  volume  tfiere  is  a  map  which  on  its  face  professes  to  have  been 
drawn  from  a  survey  by  Joseph  and  B.  Ellicott  in  the  year  1800,  of 
Morris's  purchase,  exhibiting  the  boundary  lines  of  the  several  tracts 
of  land  purchased  by  the  Holland  Land  Company,  Wilhelm  and  John 
Willinck  and  others,  proprietors.  This  volume  came  from  the  pos- 
session of  the  Buffalo  Historical  Society.  Another  map  from  the  same 
source  called  the  "Glowackie  map,"  being  the  same  as  the  former, 
but  revised  in  1829,  was  offered  in  evidence:  Both  were  rightly  ad- 
mitted as  ancient  documents.  Such  maps  were  elaborately  considered 
by  the  court  for  the  purpose  of  locating  premises  in  the  case  of 
Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  (N.  Y.)  633,  745.  The 
first  map  has  on  it  a  tract  of  land  bordering  Niagara  river  and  the 
eastern  shore  of  Lake  Erie  marked  with  the  letter  "H"  in  ink  and 
within  it  a  tract  marked  "Buffalo  Creek  Reservation"  in  ink.  On  the 
Glowackie  map  the  letter  "H"  and  the  reservation  appear  as  part  of 
the  engraving.  The  reservation  indicated  in  the  tract  marked  "H" 
was  made  in  the  following  words,  under  a  treaty  with  the  Seneca 
Indians,  dated  September  15,  1797: 

"Also  two  hundred  square  miles  to  be  laid  off  partly  at  the  Buffalo  and 
partly  at  the  Tonnowanta  creeks." 

These  two  maps,  as  well  as  the  map  offered  in  evidence  at  the  trial 
compiled  by  the  witness  Jones  from  Township  Land  and  State 
Reservation  Field  Notes,  on  file  in  the  Erie  county  clerk's  office,  and 
the  plot  showing  the  western  boundary  of  the  Buffalo  Creek  Reserva- 
tion made  by  him  from  index  to  Holland  Land  Company's  notes,  on 
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file  in  the  same  office,  show  that  the  premises  in  question  lay  in  town- 
ship 11,  range  8,  and  not  in  the  Buffalo  Creek  Reservation. 

The  next  objection  to  the  admission  of  the  deeds  is  absence  of 
proof  that  the  grantors  to  the  trust  company  remained  seised  of  the 
premises  until  December  31,  1835.  The  government  proved  by  a 
title  searcher  that  there  were  no  conveyances  thereof  by  them  be- 
tween February  10,  1829,  the  date  they  acquired  title,  and  December 
31,  1835.  The  usual  method  of  parting  with  title  to  land  being  by 
conveyance,  we  think  this  proof  was  sufficient  without  further  prov- 
ing, as  the  defendant  claims  should  have  been  done,  that  there  were 
no  conveyances  by  sheriffs  or  referees  or  adverse  holders.  The  ob- 
jection depends  on  the  assumption  that  the  grantors  might  have  made 
mortgages  or  been  subject  to  judgments  or  to  adverse  holdings  under 
which  their  title  might  have  been  divested.  The  exception  was  prop- 
erly overruled. 

The  deed  to  Koch  seems  to  have  included  another  exception,  viz., 
of  lands  previously  conveyed  by  prior  owners.  But  this  objection 
was  not  presented  to  the  court  below  nor  argued  in  this  court,  so  we 
do  not  consider  it. 

The  defendant  took  many  other  exceptions,  some  of  which  he  de- 
clined to  argue.  Others  were  disposed  of  by  the  filling  of  the  jury 
that  there  never  had  been  any  adverse  possession  of  the  premises^ 
and  all  his  exceptions  to  the  refusal  of  the  court  to  dismiss  the  com- 
plaint were  waived  by  his  going  into  his  defense. 

Some  further  exceptions  we  will  now  consider.  The  defendant 
excepted  to  the  refusal  of  the  trial  court  to  admit  testimony  of  dec- 
larations tending  to  show  adverse  possession,  but  being  made  by  per- 
sons never  in  possession,  the  testimony  was  properly  excluded. 

There  was  an  exception  to  the  admission  of  the  deed  to  the  United 
States  on  the  ground  that  it  was  void  under  section  3736  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  2507): 

*'No  land  shall  be  purchased  on  account  of  the  United  States  except  under 
a  law  authorizing  such  purchasa" 

The  Act  of  July  7,  1838,  c.  171,  5  Stat.  270,  appropriated: 

"For  continuing  the  works  at  Buffalo  Harbor  twenty  thousand  five  hun- 
dred dollars;  and  for  erecting  a  mound  or  sea  wall  along  the  peninsula 
which  separates  Lake  Erie  from  Buffalo  creek  to  prevent  the  influx  of  th» 
lake  over  said  peninsula  forty-eight  thousand  dollars." 

If  this  strip  was  necessary  to  or  proper  for  the  protection  of  the 
sea  wall  we  think  that  the  act  impliedly  authorized  the  purchase.  The 
power  to  build  a  sea  wall  implies  the  power  to  do  whatever  is  neces- 
sary to  that  end.  At  all  events  section  3736  should  not  be  construed 
to  apply  to  executed  contracts,  and  so  the  United  States  be  prevented 
from  claiming  that  for  which  it  has  paid. 

We  find  no  reversible  error  in  the  record  as  it  is  before  us,  and  the 
judgment  is  therefore  affirmed. 
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HEFFNER  v.  GWYNNB-TRBADWELL  COTTON  CO. 

(Circuit  Court  of  Appeals,  Eighth  Oircalt    March  24.  1908.) 

No.  2,686. 

1.  CouBTS— Federal  Courts— Jurisdiction— Amotjnt  in  Controverst. 

Whether  a  suit  in  a  federal  court  Involves  the  necessary  Jurisdictional 
amount  is  not  a  local  question  controlled  by  the  statutes  of  the  state  or 
the  rulings  of  its  Supreme  Court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  S  901. 

Jurisdiction  of  Circuit  Courts  as  dependent  on  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  C.  a  A.  75;  Tennent-Stribllng 
Shoe  Co.  V.  Roper,  36  C.  C.  A.  459.1 

■2.  Sake— Separate  Obligation. 

In  an  action  in  a  federal  court  on  several  notes,  the  Jurisdictional 
amount  in  controversy  is  the  aggregate  of  the  Judgment  prayed  for. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §§  890- 
897.] 

-3.  Factors— CoNsiONMENT  of  Goods  fob  Salb— Dibeotions— Lien. 

Where  there  is  a  simple  consignment  of  goods  to  a  factor  for  sale  on 
commission,  the  directions  of  the  consignor,  communicated  either  at  the 
time  or  before  sale  as  to  when  or  how  the  goods  should  be  sold  and  the 
proceeds  applied,  must  be  respected  by  the  consignee  who  holds  no  other 
Interest  in  the  property  as  such,  but  If  the  factor  has  advanced  money 
for  the  purchase  of  the  goods  consigned  to  the  extent  of  his  advance- 
ments or  liabilities  incurred  on  account  of  the  goods,  he  acquires  a  special 
Interest  therein  in  the  nature  of  a  lien  for  his  Indenmlty  in  the  absence 
of  a  special  contract  varying  the  right,  in  which  case  neither  the  con- 
signor, nor  any  one  claiming  under  him,  can  maintain  an  action  against 
the  factor  to  recover  the  property  or  its  proceeds  without  tendering  the 
amount  due  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  23,  Factors,  S$  70,  71.] 

4.  Same. 

If  a  consignor  of  goods  to  a  factor  contemporaneously  with  an  advance- 
ment by  the  factor  and  the  consignment  gives  the  factor  directions  re- 
specting the  time  and  manner  of  sale  which  are  assented  to  by  the  factor's 
acceptance  of  the  goods,  he  may  not  disregard  such  directions  or  condi- 
tion in  selling  the  goods  for  his  reimbursement,  provided  the  consignor 
stands  ready  or  offers  to  reimburse  the  factor  for  his  advances  and  lia- 
bilities. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  Factors,  §§  23-25.1 

6.  Sake— Subsequent  Directions. 

Where  a  consignment  of  goods  to  a  factor  for  sale  on  which  the  factor 
^as  made  advancements  is  received  without  directions  as  to  the  time  or 
'lianner  of  sale  or  disposition  of  the  proceeds,  the  factor  may  hold  and 
dispose  of  the  good^^in  the  customary  method  of  trade  and  reimburse 
himself  out  of  the  proceeds  for  bis  advances  and  liabilities  and  commis- 
sion, the  consignor  being  without  power  by  any  subsequent  direction  to 
the  factor  or  conditions  imposed  to  suspend  or  affect  the  factor's  Hen  or 
right  of  sale  to  the  extent  necessary  for  his  reimbursement  and  compen- 
sation. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  23,  Factors,  §§  23-25.] 

■6,  Sake— Application  for  E^roceeds— Solvency  of  Principal. 

Where  a  factor  without  any  new  consideration  assented  to  his  con- 
signor's demand  that  if  he  sold  the  goods  on  which  advances  had  been 
made  the  proceeds  should  be  applied  on  certain  notes  held  by  the  factor 
against  the  consignor  and  not  on  the  consignor's  open  account,  such  assent 
by  the  factor  was  subject  to  the  implied  condition  that  the  consignor 
should  keep  up  the  required  margins  and  continue  solvent  and  she  having 
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become  bankrupt  the  factor,  after  notice,  was  entitled  to  sell  the  goods 
for  the  best  market  price  and  credit  the  proceeds  against  the  open  account 
and  commissions  before  applying  any  part  thereof  to  the  notes. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

Prior  to  August,  1905,  including  1904,  the  copartnership  firm  of  Stewart- 
Gwynne  &  CJo.  were  engaged,  at  Memphis,  Tenn.,  in  business  as  commission 
merchants  dealing  in  cotton.  Mrs.  E.  R  Heffner  (the  wife  of  the  plaintiff  in 
error,  hereinafter,  for  convenience,  designated  the  defendant)  was  a  feme 
sole  trader,  doing  business  at  Carlisle  and  Hickory  Plains,  Ark.  She  engag- 
ed extensively  In  buying  cotton  in  the  region  of  her  stores,  shipping  it  to  said 
Stewart-Gwynne  &  CJo.  to  sell  for  her  as  a  factor.  As  a  rule,  the  money  for 
the  purchase  of  cotton  by  her  was  furnished  by  said  Stewart-Gwynne  &  Co. 
Her  habit  was  to  give  to  her  vendors  checks  on  said  firm  for  the  respective 
purchases.  As  sales  were  made  by  this  firm  of  the  cotton  so  consigned  they 
gave  credit  on  the  book  account  kept  with  Mrs.  Heffner,  sending  her  notices 
from  time  to  time  of  the  state  of  the  account  On  April  11,  1905.  she  and 
the  defendant  executed  to  said  firm  their  note  for  $1,000  due  December  15, 
1905,  on  account  between  her  and  this  firm.  In  August,  1905,  the  defendant 
In  error  (hereinafter,  for  convenience,  designated  the  plaintiff),  was  organized 
as  a  corporation  by  members  of  said  copartnership  concern,  which  took  over 
the  commission  cotton  business  of  the  firm  of  Stewart-Gwynne  &  Co.,  an  as- 
signment of  the  said  $1,000  note,  and  the  account  between  it  and  Mrs.  Heffner. 
and  continued  the  business  with  her  as  theretofore.  On  August  22,  1905, 
Mrs.  Heffner  and  the  defendant  executed  to  the  plaintiff  certain  other  two 
notes  each  for  $1,000,  one  due  December  15,  1905,  the  other  January  1,  1906. 
These  notes  were  given  to  be  discounted  by  the  plaintiff  and  the  proceeds  en- 
tered on  the  book  account  between  it  and  Mrs.  Heffner.  She  continued  there- 
after to  buy  and  consign  cotton  to  the  plaintiff  and  dfew  drafts  on  it  in 
favor  of  the  parties  from  whom  she  bought.  This  business  was  so  proceeded 
with  until  the  fall  of  1905  and  winter  of  1905  and  1906,  when  the  aggregate 
of  her  account  reached  $14,866.08,  and  the  indebtedness  of  said  notes  of  $3,000. 
On  Novem^)er  11,  1905,  the  plaintiff  wrote  Mrs.  Heffner  suggesting  that,  from 
the  amount  of  the  drafts  she  was  drawing,  she  must  have  a  good  lot  of  cotton 
which  she  had  not  shipped  to  it,  and  requesting  that  she  make  more  shipments. 
Also,  calling  attention  to  the  fact  that  the  note  for  $1,000  would  be  due  De- 
cember 1st,  which  she  was  expected  to  promptly  pay.  To  this  letter,  she  re- 
plied on  the  13th  Inst,  suggesting  that  if  the  plaintiff  did  not  wish  her  to 
draw  for  more  cotton  to  let  her  know,  stating  that  she  would  get  cotton 
enough  through  the  Hickory  Plains  store  to  pay  the  notes.  On  the  13th  of 
November,  1905,  plaintiff  acknowledged  the  receipt  of  22  bales  of  cotton,  stat- 
ing that  the  open  account  shows  a  debit  against  her  of  $11,116.96  and  that  It 
wanted  the  cotton  from  the  Hickory  Plains  store,  as  the  advances  were  made 
to  control  cotton  shipmenta  On  November  14,  1905,  the  plaintiff  advised  her 
that  it  had  paid  drafts  for  her  amounting  to  $1,399.86,  which  increased  the 
open  account  of  her  indebtedness  to  $12,516.82  against  234  bales  of  cotton,  stat- 
ing that  she  should  send  more  bills  of  lading  and  less  drafts;  that  If  shtf  wish- 
ed to  continue  to  hold  the  cotton,  she  must  send  g0od  shipments  without  any 
drafts,  or  make  cash  remittance.  "In  other  words,  we  must  have  a  margin. 
We  do  not  want  to  stop  your  operations  but  you  must  not  ride  a  free  horse 
to  death."  Again,  on  the  16th  of  November,  the  plaintiff  wrote  Mrs.  Heffner, 
stating  that  they  did  not  object  to  her  drawing  on  It  for  four-fifths  of  the 
value  of  the  cotton  shipped,  but  that  she  was  drawing  for  the  full  price  of 
every  bale  she  bought  and  that  It  expected  her  to  carry  at  least  one-fifth  of 
the  cost  of  the  cotton;  that  her  open  account  showed  a  debit  of  $14,016.55 
against  shipments  of  251  bales  of  cotton.  "You  see  we  ai'e  carrying  more  than 
our  share,  and  we  shall  expect  you  now  to  send  us  papers  for  good  shipments 
against  which  there  are  no  drafts,  and  in  this  way  Increase  our  margin."  On 
the  22d  of  the  month  she  shipped  12  bales  of  cotton,  and  in  a  letter  said  she 
would  forward  in  a  few  days  some  more  marked  "H,"  which  meant  from 
Hickory  Plains,  and  that  she  desired  to  get  enough  cotton  to  the  plaintiff  by 
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the  1st  of  December  to  insure  the  payment  of  tbe  note  then  due,  and  direct- 
ed that  the  16  bales  the  plaintiff  then  had  and  the  next  shipment  marked  "H," 
go  toward  the  payment  of  the  note,  but  not  to  sell  it  until  she  ordered.  On 
November  28»  1905,  the  plaintiff  notified  her  that  it  had  refused  payment  of 
two  drafts  drawn  by  her  amounting  to  $241.85,  and  that  she  did  not  have 
cotton  enough  in  its  hands  to  Justify  paying  out  any  more ;  that  her  open  ac- 
count showed  an  indebtedness  of  $14,474.20,  against  which  they  held  264  bales 
of  cotton,  22  of  which  were  re-packs,  regretting  that  she  had  not  sufficient 
cotton  on  hand  to  protect  her  drafts.  On  the  30th  of  the  same  month,  she 
telegraphed  plaintiff,  asking  if  it  would  honor  drafts  on  receipt  of  bill  of  lad- 
ing that  morning,  to  which  the  plaintiff  answered  it  would,  and  on  the  same 
day  wrote  her  that  the  note  for  $1,000  was  due,  and  that  it  must  insist  upon 
her  having  the  cotton  bales  in  its  hands  promptly  to  cover  the  same.  On  the 
19th  of  December,  1906,  the  plaintiff  wrote  Mrs.  Heffner,  again  calling  her  at- 
tention to  the  state  of  the  account;  tliat  she  had  shipped  270  bales  of  cotton 
against  which  she  had  drawn  on  open  account  $16,677.22,  which  would  not 
cover  the  amount  of  the  open  account ;  that  the  first  $1,000  note  due  Decem- 
ber Ist,  had  not  been  paid,  and  the  note  of  $1,000  would  be  due  January  Ist. 
The  letter  further  stated:  **We  have  been  promised  cotton  from  Hickory 
Plains  to  meet  these  notes  at  maturity,  but  it  has  not  appeared.  We  dislike  to 
enter  proceedings  on  this  past  due  paper,  but  •must  insist  on  your  immediate 
attention  to  both  the  account  and  the  past  due  notes,  together  with  the  one 
maturing  January  1st,  3906." 

On  the  26th  of  December,  the  plaintiff  wrote  that  her  reply  was  not  satis- 
factory, and  that  it  must  insist  on  further  margin  from  her  immediately,  or 
tliat  it  would  put  the  cotton  on  the  market  and  sell  it  On  the  26th  of  Decem- 
ber it  telegraphed  her:  **Oompliance  at  once  with  our  letter  of  the  26th  is 
necessary."  To  this  the  defendant  wrote  In  her  name  begging  that  the  cotton 
be  held  in  prospect  of  advancement,  and  that  she  or  he  would  call  to  see 
them  at  Memphis.  On  the  same  day,  in  another  letter,  she  stated  to  the  plain- 
tiff that  the  understanding  between  them  was  that  the  cotton  or  any  part  of  it 
should  not  be  sold  unless  ordered  by  her,  and  that  if  they  did  sell  the  cotton 
against  her  protest,  the  first  money  arising  from  the  sale  should  be  applied 
to  the  payment  of  the  three  notes  held  by  it  against  her  and  the  defendant. 
To  this,  the  plaintiff  replied  on  the  2^h  of  December,  stating  that  it  was 
aware  of  Its  rights  and  position  In  the  premises,  directing  her  to  refresh  her 
memory  by  reference  to  various  letters  sent  her,  reminding  her  that  she  had 
promised  either  shipments  or  remittances  to  reduce  the  account,  which  she 
had  not  complied  with ;  that  she  bad  done  nothing  toward  complying  with  the 
request  to  take  care  of  the  past-due  paper,  and  they  hoped  she  would  not  fail 
to  protect  the  one  due  January  1st.  It  consented  to  hold  the  cotton,  pending 
the  promised  interview  of  the  next  week ;  that  it  would  not  like  to  forward  the 
notes  for  collection,  but  insisted  that  they  have  prompt  attention.  It  seems 
that  instead  of  the  promised  visit  of  Mrs.  Heffner,  the  defendant's  attorneys 
visited  the  plaintiff;  and,  on  return  to  their  residence,  at  Lonoke,  Ark.,  they 
wrote  the  plaintiff,  stating  that  it  was  impossible  for  Mrs.  Heffner  to  put  up 
$500  at  that  time  as  a  margin,  and  that  the  defendant  declined  to  execute 
notes  suggested,  and  they  must  hold  the  cotton  until  directed  to  sell  by  her. 
On  the  12th  of  January,  the  plaintiff  replied,  stating  that  "the  compliance 
with  our  repeated  requests  to  furnish  us  with  additional  margin  have  so  far 
been  refused.  We  now  feel  at  perfect  liberty  to  sell  the  cotton  and  appro- 
priate the  proceeds  against  the  drafts  drawn  against  such  shipments.  We 
have  advices  from  her  as  stated  to  you  that  all  her  drafts  have  been  drawn 
exclusively  against  these  shipments.  We  have  no  intention  of  sacrificing  the 
cotton,  and  still  trust  that  in  the  near  future  she  will  comply  with  our  re- 
quests as  to  the  margin,  and  enable  us  to  meet  her  views  as  to  the  further 
holding  of  the  cotton."  The  response  made  to  this  insistence  by  Mrs.  Heffner 
was-  her  going  into  bankruptcy  on  the  8th  day  of  March,  1906.  After  this, 
the  plaintiff  sold  the  cotton  amounting  to  270  bales  and  applied  the  proceeds 
thereof  to  the  open  account  between  them,  which  left  the  sum  of  $207.39,  which 
it  placed  as  a  credit  on  the  note  due  December  1,  1905.  The  plaintiff  proved 
up  the  balance  due  on  said  notes  in  bankruptcy  against  the  estate  of  Mrs. 
Heffner,  on  which  a  dividend  of  $113.80  was  paid.    This  suit  was  instituted 
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in  August,  1906,  to  recover  the  balance  on  said  notes.  The  defendant  pleaded 
In  his  answer  that  he  signed  said  notes  as  surety  for  Mrs.  Heffner,  and  that 
they  were  paid  by  the  shipment  of  cotton  by  Mrs.  Heffner;  tlie  proceeds  of 
which  were  to  be  applied  to  the  payment  of  said  notes,  and  that  the  market 
value  of  the  cotton  shipped  was  greater  than  any  debt  claimed  by  the  plaintiff 
against  either  himself  or  Mrs.  Heffner.  At  the  conclusion  of  the  evidence, 
the  only  request  for  a  declaration  of  law  made  by  the  defendant  was  as  fol- 
lows: "That  Mrs.  Heffner  had  the  right,  under  the  law,  to  apply  the  proceeds 
of  the  cotton  to  the  payment  of  the  note  sued  on  and  as  she  directed  said  pro- 
ceeds to  be  80  applied,  the  notes  were  paid,  and  the  plaintiff  cannot  recover 
in  this  action."    This  was  refused,  and  the  defendant  excepted. 

Thereupon  the  court,  at  plaintlfTs  request,  instructed  the  Jury  to  return  a 
verdict  in  favor  of  the  plaintiff  in  the  sum  of  $1,798.97. 

Trimble,  Robinson  &  Trimble  and  J.  H.  Harrod,  for  plaintiff  in 
error. 

N.  W.  Norton,  for  defendant  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

PHILIPS,  District  Judge  (after  stating  the  facts  as  above).  Counsel 
for  the  plaintiff  in  error  in  their  brief  question  the  jurisdiction  of  the 
Circuit  Court  over  the  subject-matter  of  the  suit.  Their  contention  is 
that  each  of  the  notes  sued  on  constitutes  a  separate  cause  of  action, 
••ach  of  which  is  less  than  $2,000,  and  the  sum  of  them  cannot  be  em- 
ployed to  make  out  the  required  excess  over  $2,000.  In  support  of 
this  proposition  decisions  of  the  Supreme  Court  of  Arkansas  are  cited 
on  the  question  of  the  amount  in  each  separate  cause  of  action  to  give 
the  court  jurisdiction.  This  is  not,  however,  a  local  question,  con- 
trolled by  the  statute  of  the  state,  or  the  rulings  of  its  Supreme  Court. 
It  pertains  to  a  subject-matter  of  procedure  exclusively  within  the  fed- 
eral jurisdiction,  in  which  it  is  well  settled  that  in  the  action  of  assump- 
sit, like  that  of  an  action  on  several  notes,  bonds  and  the  like,  the  req- 
uisite jurisdictional  amount  is  the  aggregate  of  the  judgment  praved 
for.  Edwards  v.  Bates  County,  163  U.  S.  269,  273,  16  Sup.  Ct.  967, 
41  L.  Ed.  156 ;  Bowden  v.  Burnham,  59  Fed.  752,  755,  8  C.  C.  A.  248 ; 
Chase  v.  Sheldon  Roller-Mills  Co.  (C.  C.)  56  Fed.  625 ;  Tennent-Strib- 
ling  Shoe  Co.  v.  Roper,  94  Fed.  739,  36  C.  C.  A.  455 ;  Bergman  v. 
Inman,  Poulsen  &  Co.  (C.  C.)  91  Fed.  293. 

The  controlling  question  for  decision  on  this  writ  of  error  is:  Did 
the  plaintiff  below  have  the  right  to  sell  the  cotton  on  hand  in  April, 
1906,  and  apply  the  proceeds  to  the  indebtedness  of  Mrs.  Heffner  on 
open  account?  We  do  not  question  the  general  rule  of  law  that,  ordi- 
narily, where  a  debtor  consigns  goods  to  his  creditor  to  be  sold,  he  has 
the  right  to  direct  the  time  and  manner  of  the  sale  and  the  application 
of  the  proceeds.  By  his  acceptance  of  the  goods,  under  such  in- 
structions from  the  consignor,  the  consignee  takes  them  subject  to  such 
conditions,  and  may  not  disregard  them  without  subjecting  himself  to 
consequent  damages  to  the  consignor. 

Without  taking  the  space  to  review  the  authorities  pertinent  to  the 
question  presented  by  this  record,  the  correct  American  doctrine  may 
be  summarized,  comprehensively  enough,  as  follows:  fl)  Where  there 
is  a  simple  consignment  of  goods  to  a  factor  to  be  sold  on  commission, 
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the  wishes  or  directions  of  the  consignor,  communicated  either  at  the 
time  of  or  subsequent  to  the  shipment  and  before  sale,  as  to  when  or 
how  the  goods  shall  be  sold  and  the  proceeds  applied,  must  be  respect- 
ed by  the  consignee,  who  holds  no  other  interest  in  tlie  property  as 
such.  (2)  If  the  factor  advance  the  money  for  the  purchase  of  the 
goods  consigned,  to  the  extent  of  his  advancements  or  liabilities  incur- 
red on  account  of  the  goods,  he  acquires  a  special  interest  in  the  goods,. 
in  the  nature  of  a  lien,  for  his  indemnity,  in  the  absence  of  any  special 
contract  varying  the  right.  In  such  case  neither  the  consignor  nor 
any  one  claiming  under  him  can  maintain  action  against  the  factor  to 
recover  the  property  or  its  proceeds  without  tendering  what  is  due  the 
factor.  (3)  If  the  consignor,  contemporaneously  with  the  advancement 
and  consignment,  give  to  the  consignee  direction  respecting  the  holding 
or  the  time  and  manner  of  disposing  of  the  goods,  which  are  assented 
to  by  the  factor's  acceptance  of  them,  the  latter  may  not  disregard  the 
direction  or  condition  in  selling  for  his  reimbursement,  although  he  has 
made  advancements  or  incurred  liabilities  on  account  of  the  goods,  prot 
vided  always,  the  consignor  stands  ready  or  offers  to  reimburse  the 
consignee  for  such  advancements  and  liabilities.  (4)  Where  the  factor 
has  made  advancements  or  incurred  liabilities  on  account  of  the  goods, 
and  the  consignment  is  made  without  any  direction  at  the  time  as  to 
the  holding  of  the  goods,  or  the  time  or  manner  of  their  disposition  or 
of  the  proceeds,  the  intendment  of  law  is  that  the  factor  is  vested  with 
authority  to  hold  and  dispose  of  the  goods  in  the  usual,  customary 
method  of  the  trade ;  and  to  reimburse  himself  out  of  the.  proceeds  for 
such  advancements  and  liabilities,  as  well  as  his  commissions.  And  the 
consignor  is  without  power  or  right  by  any  subsequent  direction  to  the 
factor  or  conditions  imposed,  to  suspend  or  affect  the  lien  of  or  right 
of  sale  by  the  factor,  to  the  extent  of  his  reimbursement  and  compensa- 
tion. The  Frances,  8  Cranch,  418,  419,  3  L.  Ed.  609 ;  Brown  v.  Mc- 
Gran,  14  Peters,  479,  10  L.  Ed.  550;  Field  v.  Farrington,  10  Wall. 
141, 19  L.  Ed.  923 ;  Eichel  v.  Sawyer  (C.  C.)  44  Fed.  845,  860. 

When  the  money  was  advanced  and  the  Carlisle  cotton  was  shipped 
to  the  plaintiff,  it  went  under  no  special  direction  as  to  how  or  .when 
it  should  be  sold,  or  how  the  proceeds  should  be  applied.  But  after  the 
factor  had  become  uneasy  about  the  volume  of  Mrs.  Heffner's  checks, 
disproportioned  to  her  shipments,  and  she  was  called  upon  to  provide 
for  the  notes  matured  and  maturing,  and  advised  that  she  must  increase 
her  shipments  or  draw  less,  and  time  and  again  called  upon  to  make 
good  the  margins,  without  compliance  therewith  she  made  demand 
that  the  cotton  on  hand  be  not  sold  without  her  order,  with  a  further 
demand  that  if  the  plaintiff  did  sell,  the  proceeds  should  be  first  applied 
to  the  liquidation  of  the  notes  on  which  the  defendant  was  surety.  It 
is  true  that  the  defendant  made  acknowledgment  of  this  letter,  noting 
her  request  in  such  fashion  that  the  law  will  impute  to  it  acquiescence. 
Where  such  consent  is  founded  upon  no  new  consideration,  the  law, 
ever  instinct  with  the  spirit  of  justice,  declares  that  it  was  impliedly 
conditioned  with  the  understanding  that  "the  consignor  stands  ready 
and  offers  to  reimburse  and  discharge  such  advances  and  liabilities." 
Brown  v.  McGran,  supra.    In  other  words,  'to  hold  the  crediting  factor 
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to  such  assent,  the  consignor  must'  keep  up  the  margins  and  continue 
solvent.  Hornsby  v.  Fielding,  10  Heisk.  (Tenn.)  367 ;  Davis  v.  Kobe, 
36  Minn.  214,  30  N.  W.  662,  1  Am.  St.  Rep.  663.  When  Mrs.  Heflf- 
ner,  on  her  own  petition,  was  declared  bankrupt,  she  proclaimed  to  all 
the  world  that  she  could  not  redeem  this  cotton  from  her  factor ;  and, 
after  advising  her  of  the  purpose  to  do  so,  the  plaintiff  had  the  right 
to  sell  and  reimburse  itself  for  the  moneys  advanced  and  its  commis- 
sions, subject  only  to  the  duty  to  her  and  her  creditors  of  obtaining  the 
best  market  price.  Parker  v.  Brancker,  22  Pick.  (Mass.)  40;  Frotmng- 
ham  V.  Everton,  12  N.  H.  239 ;  Commercial  Nat.  Bank  v.  Heilbronner, 
108  N.  Y.  439,  15  N.  E.  701 ;  Phillips  v.  Scott,  43  Mo.  86,  97  Am. 
Dec.  369 ;   Howard  v.  Smith,  56  Mo.  314. 

In  awarding  judgment  in  favor  of  the  plaintiff  for  the  sum  of  $1,- 
793.97,  the  Circuit  Court  found  from  the  evidence  that  18  bales  of  the 
cotton  marked  "H,"  shipped  from  the  Hickory  Plains  store,  were  not 
bought  by  drafts  drawn  on  the  plaintiff,  and  it  was  shipped  to  be  ap- 
plied to  the  first  notes.  It  therefore  applied  the  proceeds  of  that  cotton 
to  the  notes,  which,  together  with  the  amount  of  the  dividends  collected 
from  the  bankrupt  estate,  left  the  balance  as  adjudged  by  the  court. 
This  application  to  the  open  account  was  warranted  by  the  fact  that 
the  balance  was  not  greater  than  the  advancements  made  on  the  cotton 
sold  by  the  defendant. 

As  the  plaintiff  acquiesced  in  this,  and  the  defendant  has  no  legal 
objection  thereto,  the  judgment  of  the  Circuit  Court  must  be  affirmed. 


PATNB  &  JOUBERT  y.  OANAI/-LOUISTANA  BANK  ft  TRUST  CO.  et  aL 

(Oircoit  Ooort  of  Appeals*  Fifth  Olrcalt    March  81,  190&    On  Rehearing, 

AprU  25,  1908.) 

No.  1,684. 

FlXTtTRES— REVOVAIr-RXGirrB  or  MOBTGAOEB. 

Where  interveners  had  no  seasonably  recorded  lien  for  the  unpaid  pur> 
chase  price  of  certain  pipes,  hydrants,  etc.,  sold  to  a  corporation  and 
nsed  for  the  equipment  of  a  Are  protection  plant,  which  at  the  time  the 
intervention  was  filed  had  become  an  Incorporated  immovable  part  of 
the  plant,  interveners  were  not  entitled  to  recover  possession  of  the  spe- 
cific property  nor  rent  for  the  use  thereof  from  a  receiver  in  proceedings 
to  foreclose  a  mortgage  on  the  plant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  23,  Fixtures,  §§  44-46.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

The  decision  of  the  court  below  affirming  the  master's  report,  which 
was  opposed  on  behalf  of  claims  disclosed  in  the  Payne  &  Joubert  in- 
tervention, is  shown  in  the  record  which  is  quoted  as  follows : 

*'In  the  Matter  of  the  Intervention  of  Payne  &  Joubert 

'*This  cause  came  on  to  be  heard  upon  exceptions  to  the  master's  report  on 
the  intervention  of  Payne  &  Joubert,  claiming  a  resolution  of  the  sale  of  cer- 
tain supplies  furnished  to  the  water  plant  on  the  Belle  Alliance  plantation 
under  contract  with  the  Ooyer-AUiance  Refining  Company,  and  was  argued  by 
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Messrs.  H.  L.  Lazarus  for  Payne  &  Joubert  and  H.  Generes  Dufour,  contra. 
Whereupon,  the  court  considering  that  prfor  to  the  attempted  resolution  of 
the  sale  the  articles  furnished  had  become  so  incorporated  with  the  planta- 
tion and  sugar  house  as  to  become  a  part  of  the  immovable  (Rev.  Civ.  Code, 
art.  4G7),  and  therefore  the  claimed  resolution  of  the  sale  was  too  late  (see 
Swoop  V.  St.  Martin,  110  La.  237,  34  South.  426),  it  is  ordered  and  adjudged 
.  that  the  exceptions  to  the  master's  report  be  and  the  same  are  overruled,  the 
master's  report  be  confirmed  accordingly,  and  the  said  intervention  be  dis- 
missed. 
"In  open  court,  March  23,  1907. 

^'[Signed]    Don  A.  Pardee,  Circuit  Judge.** 

Henry  L.  Lazarus,  Herman  Michel^  and  Edward  S.  Lazarus,  for 
appellant. 
Wm.  C.  Dufour,  and  H.  Generes  Dufour,  for  appellees. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  BOAR- 
MAN,  District  Judge. 

PER  CURIAM.  Payne  &  Joubert  filed  their  intervention  in  an 
equity  cause  pending  in  the  court  below,  brought  by  creditors  to  fore- 
close a  mortgage  resting  on  certain  lands  and  manufacturing  plant 
constructed  Aereon  belonging  to  the  Goyer-Alliance  Refining  Com- 
pany. At  the  time  their  intervention  was  filed  the  whole  property  was 
in  the  hands  of  a  receiver,  who  was  about  to  sell  and  did  sell  the  same 
under  order  of  the  Circuit  Court.  The  intervener  had  no  seasonably 
recorded  lien. 

The  petition  of  intervention  shows  a  controversy  arising  out  of  a 
right  asserted  by  Payne  &  Joubert  against  the  Goyer-Alliance  Refin- 
ing Company  to  have  resolved  under  the  laws  of  Louisiana  the  con- 
tract of  sale,  in  which  contract  of  sale  the  evidence  shows  they  sold 
a  certain  lot  or  supply  of  pipes,  hydrants,  etc.,  which  were  used  for  the 
equipment  of  a  fire  protection  plant,  which  plant,  at  the  time  the  in- 
tervention of  Payne  &  Joubert  was  filed,  had  become  an  incorporated, 
immovable  part  of  the  said  company's  manufacturing  plant.  The  in- 
terveners prayed  for  recovery  and  possession  of  the  specific  property 
which  is  the  subject  of  the  contract  sought  to  be  resolved.  They  pray- 
ed, also,  for  a  monthly  rent  for  the  use  of  the  pipes,  hydrants,  etc.  The 
finding  of  facts  made  by  the  lower  court  is  fully  warranted  in  the  evi- 
dence reported  by  the  master,  and  the  law  is  correctly  stated  in  the 
decision  herein  quoted. 

The  decree  of  the  lower  court  is  affirmed. 

On  Petition  for  Rehearing. 

An  examination  of  the  petition  for  rehearing  in  this  case  discovers 
no  new  ground  sufficient  to  induce  the  judges  who  sat  on  the  original 
hearing  to  doubt  the  correctness  of  their  decision. 

The  petition  for  rehearing  is  denied. 
leoF.- 
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MEJUCHANTS'  BANK  OF  VAI.DOSTA  ▼.  BAIRD. 

(Circuit  Court  of  Appeals,  Bisbth  Circuit.    March  2,   1908.) 

No.  2,512. 

1.  Banks  and  Banking— Obbtitixd  Checks— Natdbb  of  Bank's  Liabiutt. 

The  certification  ot  a  check  by  a  bank,  like  the  acceptance  of  a  draft, 
creates  an  original,  actionable  liability  against  the  bank,  and  implies 
that,  when  the  check  is  certified,  the  drawer  has  sufficient  funds  with  the 
bank,  and  that  they  have  been  set  apart  and  will  be  retained  for  the 
holder  whoever  he  may  be,  and  whenever  the  check  may  be  presented. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Banks  and  Bank- 
ing, §§  419,  421.1 

2.  Same— National    Banks— Guaranty    of    CmECKa— Notice    of    Invalid 

Trans  ACTION. 

A  state  bank  was  chargeable  with  notice  that  the  credit  and  resources 
of  a  national  bank  were  being  unlawfully  used,  barring  recovery  against 
the  national  bank's  receiver  on  checks  on  the  national  bank  by  a  corpora- 
tion, where  the  national  bank's  president  had  written  the  state  bank 
obligating  bis  bank  unconditionally  to  pay  all  checks  of  the  corporation, 
not  aggregating  more  than  $5,000  weekly,  and  the  national  bank  after- 
wards wired  that  It  would  "protect"  the  corporation's  checks  for  $5,000 
weekly  In  excess  of  "present  guaranty,"  and  later  that  the  state  bank 
would  pay  checks  in  excess  of  "guaranty"  drawn  during  the  current  week. 

8.  Same— Power  of  National  Banks. 

A  national  bank  may  warrant  the  title  to  property  it  conveys,  or  be- 
come liable  as  an  indorser  or  guarantor  of  obligations  which  it  redis- 
counts or  sells,  but  it  cannot  lend  its  credit  to  another  by  becoming  sure- 
ty, indorser,  or  guarantor  for  him,  such  an  act  being  ultra  vires,  and, 
when  its  true  character  is  known,  no  rights  grow  out  of  it,  though  it  has 
taken  on  in  part  the  garb  of  a  lawful  transaction. 

4.  Same— Ultra  Vibes  Act— Estoppel. 

An  act  of  a  national  bank,  void  because  ultra  vires,  cannot  be  made 
good  by  estoppel. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Banks  and  Bank- 
ing, §§  991-1000.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

The  Merchants'  Bank  of  Valdosta  sued  the  receiver  of  the  First  National 
Bank  of  Faribault  to  recover  upon  eight  checks  drawn  by  the  Minnesota  I/um- 
ber  Company  upon  the  latter  bank,  and  cashed  by  the  former  upon  the  au- 
thority of  a  letter  and  two  telegrams.  The  case  was  tried  by  the  court  upon 
the  pleadings  and  an  agreed  statement  of  facta  The  defendant  had  Judgment, 
and  the  plaintiff  prosecuted  this  writ  of  error.  The  facts  are  substantially  as 
follows:  At  the  time  of  the  transactions  in  question  the  plaintiff  was  a  bank 
organized  under  the  laws  of  Georgia,  and  doing  business  at  Valdosta,.  in  that 
state.  The  lumber  company  was  a  corporation  engaged  in  manufacturing 
lumber  in  Georgia.  The  First  National  Bank  of  Faribault,  as  its  name  in- 
dicates, was  a  banking  association  organized  under  the  laws  of  the  United 
States.  It  was  engaged  in  business  at  Faribault,  Minn.,  and  its  capital  was 
$50,000.  For  some  years  prior  to  September  6,  1904,  the  lumber  company  had 
an  account  with  the  National  Bank,  but  in  one  form  or  another  It  was  always 
Indebted  to  the  bank.  On  September  6,  1904,  it  owed  the  bank  $11,848.66  on 
its  own  notes  and  notes  of  others  made  for  its  benefit.  Besides  this,  the  bank 
had  purchased  and  then  held  bonds  of  the  lumber  company,  unsecured  by 
mortgage  or  other  lien,  amounting  to  $33,500.  Prior  to  the  date  mentioned 
the  plaintiff,  the  Georgia  bank,  had  been  paying  checks  drawn  by  the  lumber 
company  upon  the  National  Bank,  obtaining  in  each  case  the  authority  of  the 
latter  to  do  so,  but  in  order  to  obviate  the  trouble  and  expense  incident  to  that 
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coarse  It  wrote  the  National  Bank  on  September  1,  1904,  for  general  anthorlty 
to  pay  sach  checks.  On  S^tember  %  1901,  T.  B.  Clement,  as  president  of 
the  National  Bank,  replied  as  follows: 

"Faribault,  Minn.,  9-6-04. 

"Merchants*  Bank  of  Valdosta,  Valdosta,  Ga. 

"Gentlemen:  In  reply  to  yonr  letter  of  the  Ist  regarding  checks  drawn  by 
the  Minnesota  Lumber  Company  on  this  bank,  would  say  that  there  is  no  rea- 
son for  Mr.  Trump  acting  for  the  Minnesota  Lumber  Company,  drawing  any 
diecks  that  this  bank  would  not  honor,  but  think  there  should  be  some  limit 
placed,  and  we  will  say  that  checks  of  the  Minnesota  Lumber  Co.'s  drawn  by 
J.  H.  Trump  or  H.  O.  Clement  on  this  bank  will  be  paid  up  to  the  amount  of 
$5,000.00  in  any  one  week.  If  any  more  than  $5,000.00  should  be  drawn  in^ 
any  one  week,  have  them  wire  for  permission." 

On  December  6,  1904,  the  National  Bank  wired  the  Georgia  bank  as  fol- 
lows: 

''Faribault,  Minn.,  6  Dec.  1904. 

"Merchants'  Bank,  Valdosta,  Ga. 

"We  will  protect  checks  of  Minnesota  Lumber  Company  for  flye  thousand 
dollars  per  week  in  excess  of  present  guarantee.*' 

And  on  December  22,  1904,  it  further  wired  the  Georgia  bank  as  follows: 

"Faribault,  Minn.,  Dec.  22,  1904. 
"Merchants'  Bank,  Valdosta,  Ga. 

"You  can  pay  checks  Minnesota  Lumber  Company  on  us  this  week  in  excess 
of  guaranty  on  personal  request  of  H.  O.  Clement" 

T.  B.  Clement  as  president  signed  the  name  of  his  bank  to  both  telegrams. 
H.  O.  Clement,  mentioned  in  the  last  telegram,  made  the  personal  request 
therein  required.  He  was  a  son  of  T.  B.  Clement  In  reliance  upon  these  com- 
munications, and  upon  the  previous  course  of  dealing,  the  Georgia  bank  cash- 
ed the  checks  of  the  lumber  company  amounting  to  $125,000  between  Septem- 
ber 6,  1904,  and  January  1,  1905,  all  of  which  were  honored  and  paid  by  the 
National  Bank  excepting  the  last  eight  for  $1,000  each,  and  excepting  that  up- 
on one  of  the  eight  a  part  payment  was  made.  The  National  Bank  became  In- 
solvent and  was  closed  by  the  Comptroller  of  the  Currency  January  2,  1905. 
The  lumber  company  was  also  insolvent  At  the  close  of  the  bank  the  lumber 
company  owed  the  National  Bank  $33,500  on  unsecured  bonds  and  $43,500.32 
on  other  account.  The  directors  of  the  defunct  bank  had  left  the  management 
thereof  wholly  to  T.  B.  Clement,  the  president,  and  they  were  not  aware  of 
the  transactions  carried  on  between  the  two  banks  and  the  lumber  company. 
The  National  Bank  was  not  interested  in  the  busineas  of  the  lumber  company 
excepting  as  a  creditor.  The  Georgia  bank  knew  that  the  proceeds  of  the 
checks  were  for  use  In  the  business  of  the  lumber  company.  Between  Septem- 
ber 6,  1904,  and  the  1st  of  the  following  January,  the  account  of  the  lumber 
company  upon  the  books  of  the  National  Bank  generally  showed  a  credit 
balance,  but  this  condition  was  largely  due  to  the  "kiting"  of  checks  and 
drafts.  When  the  National  Bnnk  was  closed,  there  were  outstanding  and  un- 
paid drafts  and  checks  amounting  to  over  $35,000,  for  which  the  lumber  com- 
pany had  received  credit  in  Its  account,  and  by  charging  them  back  a  large 
overdraft  would  result  It  was  stipulated  that  the  Georgia  bank  was  not 
aware  of  the  condition  of  the  lumber  company's  account  with  the  National 
Bank,  and  that  it  believed  that  the  latter  was  a  bank  In  good  standing,  well 
managed,  and  that  Its  president  was  a  person  of  integrity,  of  good  business 
management,  and  deserving  of  trust  and  credit,  but  it  also  appeared  that  the 
keeping  of  checks  and  drafts  afloat,  corresponding  in  amount  with  checks 
cashed  by  the  Georgia  bank,  was  known  to  it.  for  in  part  they  were  sent  to 
that  bank  with  remittances  for  checks  paid  by  It  In  other  words,  whon  the 
National  Bank  sent  the  Georgia  bank  money  or  drafts  in  payment  of  checks 
cashed  by  the  latter,  it  would  also  send  for  collection  a  corresiwnding  draft 
or  check  of  the  lumber  company.  Checks  drawn  by  the  lumber  company  on 
the  Georgia  bank  were  employed  in  the  kiting  process;  also  drafts  drawn  by 
the  lumber  company  upon  Itself.  The  time  required  for  transmission  of  the 
collection  itemd  from  Georgia  to  Minnesota  and  back  again  to  Georgia  made 
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the  plan  feasible.  The  agreed  statement  of  facts  contained  this  clause: 
"When  the  First  National  Bank  paid  checks  in  cash  and  sent  drafts  therefor 
to  its  correspondent,  If  the  drafts  were  paid,  the  said  First  National  Bank 
saved  the  charges  for  exchange  incident  to  the  shipment  of  actual  money  to 
keep  up  its  balance  in  the  hands  of  such  correspondent" 

Robert  Mee,  for  plaintiff  in  error. 
Thomas  H.  Quinn,  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

HOOK,  Circuit  Judge  (after  stating  the  facts  as  above).  It  was 
known  to  both  the  National  Bank  and  the  lumber  company  that  the 
credit  and  resources  of  the  former  were  being  used  to  uphold  and  fur- 
ther a  venture  in  which  it  could  not  lawfully  engage.  But  the  question 
remains :  How  did  it  appear  to  the  Georgia  bank  ?  Did  it  have  the  as- 
pect of  legitimate  banking  business  or  of  a  guaranty  for  another? 
The  letter  of  September  6,  1904:,  purported  to  obligate  the  National 
Bank  unconditionally  to  pay  all  checks  of  the  lumber  company  up  to 
the  amount  of  $5,000  in  any  one  week.  No  limitation  was  expressed 
in  the  letter  that  had  regard  either  to  the  condition  of  the  company's 
account,  whether  in  credit  or  in  debit,  or  to  its  future  conduct  or  sol- 
vency. The  president  of  the  National  Bank  did  not  say  he  was  con- 
fident the  lumber  company  would  not  draw  checks  in  excess  of  its 
rights  as  a  customer,  but  that  there  was  no  reason  for  its  drawing 
checks  his  bank  would  not  honor.  There  was  no  pretense  of  a  certifi- 
cation of  checks  in  the  customary  meaning  of  that  phrase.  The  certifi- 
cation of  a  check,  like  the  acceptance  of  a  draft,  creates  an  original 
liability  on  the  part  of  the  bank. upon  which  an  action  may  be  main- 
tained, and  it  implies  that  at  the  time  the  check  is  certified  the  drawer 
has  sufficient  funds  with  the  bank  and  that  they  have  been  set  apart 
and  will  be  retained  for  the  holder,  whoever  he  may  be,  and  whenever 
the  check  may  be  presented.  The  bank  undertakes  that  the  check  is 
good  at  the  time  it  is  certified,  and  that  it  shall  continue  so  until  finally 
paid.  Though  an  officer  may  bind  his  bank  by  certifying  a  check  in 
the  absence  of  funds  of  the  drawer  Congress  has  made  the  act  a  misde- 
meanor. U.  S.  Comp.  St.  1901,  p.  3497,  §  6208.  In  some  respects  a 
certified  check  is  not  unlike  a  certificate  of  deposit  payable  to  the  order 
of  the  depositor.  The  customary  and  proper  practice  is  for  the  certify- 
ing bank  to  at  once  charge  the  account  of  the  drawer  with  the  amount 
of  the  check,  and  thus  protect  itself  against  loss  from  its  assumption 
of  liability  by  completing  the  withdrawal  of  the  amount  from  his  fur- 
ther control.  Merchants'  Bank  v.  State  Bank,  10  Wall.  604,  648,  19 
L.  Ed.  1008. 

But  the  letter  of  September  6  had  no  reference  to  checks  then  in 
existence.  The  amount  of  checks  that  would  be  drawn  in  the  future 
within  the  prescribed  limit  was  not  known,  nor  was  there  any  definite 
time  limit  to  the  duration  of  the  undertaking  evidenced  by  the  letter. 
The  power  of  the  bank  to  put  an  end  to  its  continuing  promise  to  pay 
checks  of  the  lumber  company  was  not  a  safeguard  against  loss.  Un- 
der the  terms  of  the  letter  a  liability  would  arise  in  Georgia  before  it 
would  be  known  in  Minnesota.    Regarded  most  favorably,  the  letter 
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evidenced  a  transaction  that  was  of  doubtful  regularity.  Since  the 
proper  certification  of  a  check  signifies  that  the  maker  has  sufficient 
funds  with  the  bank  an  agreement  to  certify  checks  to  be  drawn  in  the 
future  is  so  out  of  the  usual  banking  course  as  to  challenge  attention. 

The  true  purpose  of  the  writer  of  the  letter  and  the  real  relation 
between  his  bank  and  the  lumber  compamr  was  disclosed  by  the  tele- 
grams of  the  6th  and  22d  of  December,  in  the  first  of  these  the  limit 
per  week  was  raised  to  $10,000,  and  in  the  second  the  limit  was  entire- 
ly removed.  In  both  telegrams  the  obligation  attempted  to  be  assumed 
by  the  letter  of  September  6th  was  referred  to  as  a  guaranty.  Neither 
of  the  telegrams  authorized  the  inference  that  the  checks  to  be  drawn 
by  the  lumber  company  were  upon  its  funds  then  with  the  bank,  or 
that  payment  depended  upon  funds  being  placed  there  by  it.  The  first 
one  is  particularly  significant,  in  that  the  undertaking  was  to  "protect" 
checks  of  the  lumber  company  for  $5,000  per  week  in  excess  of  "pres- 
ent guarantee."  Even  more  significant  of  the  true  situation  is  the 
telegram  of  December  22d.  It  referred  to  the  undertaking  as  a  guar- 
anty, and  purported  to  bind  the  National  Bank  to  pay  all  checks  that 
might  be  drawn  upon  it  within  the  given  period  without  regard  to  the 
amount.  This  was  manifestly  beyond  the  power  of  the  bank  as  it  put 
at  hazard,  upon  the  mere  act  of  the  lumber  company,  the  duty  of  the 
bank  to  the  government,  the  interests  of  its  shareholders,  and  the  funds 
of  its  depositors.  In  this  connection,  it  is  said  that  the  amount  of  the 
eight  checks  in  controversy,  $8,000,  was  within  the  limit  prescribed  by 
the  telegram  of  December  6th,  but  these  checks  were  drawn  between 
December  27th  and  31st,  inclusive,  and  at  that  time  the  Georgia  bank 
had  before  it  the  letter  and  both  telegrams,  and  was  therefore  advised 
of  the  character  of  the  obligation  which  the  National  Bank  was  at- 
tempting to  assume.  The  letter  and  telegrams  taken  together  were  suf- 
ficient to  advise  the  Georgia  bank  at  the  time  it  cashed  the  checks  in 
controversy  that  the. National  Bank  was  lending  its  credit  to  the  lum- 
ber company.  If  the  latter  had  the  right  to  draw  the  checks,  and  if  it 
was  the  duty  of  the  bank  on  which  they  were  drawn  to  pay  them,  It 
would  not  have  agreed  to  "protect"  them  or  referred  to  its  obligation 
as  a  ''guaranty."  The  term  "guaranty"  has  a  dii?erent  signification, 
and  ordinarily  a  bank  does  not  agree  to  protect  a  check  which  it  is  its 
duty  to  pay.  Both  terms  employed  pointed  quite  clearly  to  the  real 
relation  between  the  National  Bank  and  the  lumber  company,  and,  if 
there  was  otherwise  any  doubt,  the  removal  of  all  limit  to  the  obliga- 
tion attempted  to  be  assumed  should  have  dispelled  it. 

A  national  bank  may  warrant  the  title  to  property  it  conveys,  or  be- 
come liable  as  an  indorser  or  guarantor  of  notes  or  other  obligations 
which  it  rediscounts  or  sells  because  to  do  so  is  incidental  to  the  busi- 
ness it  is  authorized  to  transact,  and  to  the  disposition  of  property  it 
has  lawfully  acquired.  But  it  cannot  lend  its  credit  to  another  by  be- 
coming surety,  indorser,  or  guarantor  for  him.  It  cannot  for  the  ac- 
commodation of  another  indorse  his  note  or  guarantee  the  performance 
of  obligations  in  which  it  has  no  interest.  Such  an  act  is  an  adventure 
beyond  the  confines  of  its  charter,  and,  when  its  true  character  is 
known,  no  rights  grow  out  of  it,  though  it  has  taken  on  in  part  the 
garb  of  a  lawful  transaction.    Commercial  Nat.  Bank  v.  Pirie,  82  Fed. 
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799,  27  C.  C.  A.  171 ;  Bowen  v.  National  Bank,  94  Fed.  925,  36  C. 
C.  A.  553 ;  Id.  87  Fed.  430.  An  act  that  is  void  because  beyond  the  pow- 
er of  a  national  bank  cannot  be  made  good  by  estoppel.  McCormick  v. 
Market  Bank,  165  U.  S.  538, 17  Sup.  Ct  433, 41  L.  Ed.  817 ;  California 
Bank  v.  Kennedy,  167  U.  S.  362,  17  Sup.  Ct.  831,  42  L.  Ed.  198.  It 
is  urged  that  the  National  Bank  profited  by  the  transactions  to  the 
extent  of  exchange,  and  that  it  retained  the  benefit.  It  is  difficult  to 
find  any  profit  to  the  bank  in  these  transactions.  If  there  was  any^  it 
was  swallowed  up  in  losses. 
The  judgment  is  affirmed. 


DUNCAN  ▼.  MISSOURI  STATE  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  27,  190a) 

No.  2,608. 

1.  INBUBANC1^->PB£MIUMS— ACCEPTANOK     AFTEB     MATirBmr— WaIVEB      3F      FOR- 

FEITURE. 

The  acceptance  by  an  insurance  company  of  payment  of  a  premium  or 
premium  note  after  maturity  is  in  general  a  walyer  of  a  forfeiture  of  the 
policy  caused  by  the  prior  default 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  §  1066. 

Waiver  by  acceptance  of  premiums,  see  note  to  Life  Ins.  Clearing  Oo. 
Y.  Bullock,  33  C.  C.  A.  368.] 

2.  Same— CoNDiTioNAi.  Acceptanob—Breach  or  CoNDmoN— Etfeot. 

After  forfeiture  of  a  policy  for  nonpayment  of  premiums  the  forfeiture 
was  waived,  and  the  insurance  company  accepted  a  renewal  note  for  the 
premium  past  due,  providing  that  in  case  the  note  was  not  paid  at  ma- 
turity the  full  amount  of  the  premium  should  be  considered  earned  as 
premium  during  its  currency,  and  the  note  should  be  payable  without  re- 
viving the  policy  or  any  of  its  provisions.  Held,  that  such  provision  was 
not  invalid,  and,  though  insured  signed  the  note  without  reading  it  he 
was  bound  thereby  in  the  absence  of  duress  or  fraud,  and  on  his  failure 
to  pay  the  note  at  maturity  his  policy  was  forfeited  notwithstanding  the 
insurance  company  thereafter  coliected  the  note  through  an  attorney. 

3.  Same— OoNFLicTiNo  Provisions. 

Where  a  note  required  for  past  due  premium  in  order  to  waive  a  for- 
feiture provided  that  if  not  paid  at  maturity  the  full  amount  of  the 
premium  should  be  considered  earned  as  premium  during  the  currency 
of  the  note  payable  without  revivor  of  the  policy  or  any  of  its  provisions, 
insured's  reinstatement  constituted  a  corporate  act  conclusive  on  the  in- 
surer to  the  same  extent  as  the  terms  of  the  note  were  conclusive  on  in- 
sured, who  was  not  entitled  to  claim  that  the  same  was  invalid  as  in 
conflict  with  the  policy  providing  that  no  agreement  varying  Its  terms 
should  be  valid  unless  In  writing,  made  at  the  home  office  of  the  company 
by  the  president,  vice  president,  and  secretary. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas. 

James  F.  Read  (James  B.  McDonough  and  Youmans  &  Youmans, 
on  the  brief),  for  plaintiff  in  error. 

James  C.  Jones  (Jones,  Jones,  Hocker  &  Davis,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 
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HOOK,  Circuit  Judge.  This  was  an  action  by  the  administrator 
of  the  estate  of  Thomas  M.  Duncan,  deceased,  on  a  policy  of  life 
insurance  issued  by  the  Missouri  State  Life  Insurance  Company.  The 
defense  was  that  the  policy  was  forfeited  by  the  nonpayment  when 
due  of  a  note  given  for  a  part  of  the  first  premium.  In  response  to 
this  the  plaintiff  said  the  forfeiture  was  waived  by  the  payment  of 
the  note  after  maturity  and  the  acceptance  of  the  money  by  the  com- 
pany. At  the  conclusion  of  the  evidence  the  trial  court  directed  a 
verdict  for  the  company. 

The  policy  was  dated  June  23,  1904.  It  contained  provisions  to 
the  effect  that  the  policy  should  be  void  upon  default  in  the  payment 
of  any  note  given  for  a  premium,  also  for  reinstatement  upon  the 
furnishing  by  the  insured  of  evidence  of  good  health  satisfactory 
to  the  company  and  the  payment  of  all  arrears  and  indebtedness 
under  the  policy.  It  required  the  payment  of  a  term  premium*  of 
$210  which  carried  the  policy  for  two  years  and  until  June  23,  1906, 
and  thereafter  of  a  number  of  annual  premiums  of  the  same  amount. 
One  half  of  the  first  or  term  premium  belonged  to  the  agent  who 
solicited  the  insurance  and  he  rebated  it.  For  the  other  half  the  in- 
sured gave  the  company  his  note  for  $105  due  October  1,  1904.  The 
note  recited  that  if  it  was  not  paid  when  due  the  policy  should  be- 
come null  and  void.  Payment  was  not  made  at  maturity,  but  the 
policy  was  reinstated  November  11,  1904,  upon  the  application  of 
the  insured  with  a  showing  as  to  his  health  and  the  making  of  a  re- 
newal note  for  the  $105  due  December  15,  1904.  This  renewal  note 
made  like  provision  for  forfeiture  of  the  policy  upon  default  in  pay- 
ment and  contained  the  following: 

"In  case  this  note  is  not  paid  at  maturity  the  full  amount  of  the  premium 
shall  be  considered  earned  as  premium  during  its  currency  and  the  note  pay- 
able without  reviving  the  policy  or  any  of  its  provisions." 

Default  in  paying  this  note  at  maturity  also  occurred,  and  after 
fruitless  requests  by  the  company  for  payment  it  was  sent  to  an  at- 
torney who  collected  it  April  10,  1905.  On  November  23,  1905,  the 
insured  applied  for  reinstatement  of  the  policy  but  the  application  was 
rejected  on  the  12th  of  the  following  December  upon  medical  advice 
as  to  his  health.  The  insured  died  March  19,  1906,  less  than  two 
years  from  the  date  of  the  policy. 

The  general  rule  is  that  the  acceptance  by  an  insurance  company  of 
the  payment  a  premium  or  premium  note  after  maturity  is  a  waiver  of  a 
forfeiture  of  a  policy  caused  by  the  prior  default.  Phoenix  Mut.  Life 
Ins.  Co.  V.  Raddin,  120  U.  S.  183,  196,  7  Sup.  Ct.  500,  30  L.  Ed.  644. 
But  we  have  here  a  contract  that  notwithstanding  the  forfeiture  aris- 
ing  from  default  in  payment  the  full  premium  should  be  considered 
as  having  been  earned  and  the  note  payable  without  a  revivor  of  the 
policy.  The  terms  of  the  agreement  to  this  effect  are  clear  and  un- 
ambiguous, and  are  not  contrary  to  any  rule  of  law  or  public  polic}'*. 
The  parties  were  capable  of  contracting,  and  undoubtedly  they  could 
at  the  beginning  have  agreed  upon  the  full  sum  of  $210  for  an  in- 
surance term  expiring  at  the  date  of  the  second  default.  We  see 
no  reason  for  saying  they  could  not  afterwards  contract  to  the  same 
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effect.  If  tlie  premium  had  been  fully  paid  in  money  when  the  policy 
was  issued  a  subsequent  forfeiture  for  the  fault  of  the  insured  in 
violating  some  condition  would  not  have  entitled  him  to  a  return  of 
a  part  of  it  as  unearned.  There  is  no  absolute  right  in  an  insured  to  have 
a  policy  continue  in  force  for  the  entire  period  covered  by  a  premium 
payment  irrespective  of  the  time  of  payment  or  of  other  conditions 
to  which  he  has  assented  and  a  breach  of  which  he  has  committed. 
Provisions  like  that  quoted  from  the  renewal  note  have  been  upheld 
by  a  number  of  the  courts.  Shultz  v.  Ins.  Co.,  43  Iowa,  239 ;  Shakey 
V.  Ins.  Co.,  44  Iowa,  540 ;  Blackerby  v.  Ins.  Co.,  83  Ky.  574 ;  Schimp 
V.  Ins.  Co.,  124  111.  354,  16  N.  E.  229;  Texas  Fire  Ins.  Co.  v.  K.  T. 
Lodge,  32  Tex.  Civ.  App.  328,  74  S.  W.  809 ;  Union  Central  Life  Ins. 
Co.  V.  Chowning,  8  Tex.  Civ.  App.  455,  28  S.  W.  117 ;  Laughlin  v. 
Life  Ass'n,  8  Tex.  Civ.  App.  448,  28  S.  W.  411.  See,  also,  Jefferson 
Mut  Ins.  Co.  V.  Murry,  74  Ark.  507,  86  S.  W.  813. 

It  is  contended,  however,  that  the  provision  in  question  was  a  vari- 
ance from  the  original  contract  of  insurance  which  the  policy  pro- 
hibited unless  in  writing  made  at  the  home  office  of  the  company  by 
the  president,  vice  president,  and  secretary  thereof.  Assuming  without 
deciding  that  the  terms  of  the  original  contract  were  changed  it  must 
be  said  the  renewal  note  containing  the  provision  in  question  was 
required  by  the  company,  and  accepted  by  it  as  an  integral  part  of 
the  contract  of  reinstatement  of  the  policy  after  its  first  forfeiture, 
and  such  reinstatement  was  a  corporate  act  conclusively  binding  up- 
on the  company  no  more  to  be  repudiated  by  it  .than  the  terms  and 
conditions  of  the  note  could  be  by  the  insured. 

Again,  it  is  contended  that  the  insured  did  not  read  the  renewal 
note  before  he  signed  it  and  was  ignorant  of  the  provision  in  question. 
The  only  evidence  of  this  was  in  a  letter  from  the  insured  produced 
by  the  company.  But,  admitting  the  fact,  it  does  not  appear  that  the 
insured  acted  under  constraint  or  deception.  V/hen  he  applied  for 
and  obtained  the  reinstatement  of  the  policy  after  the  first  forfeiture 
he  could  have  been  required  to  pay  the  defaulted  premium  note  in 
cash.  But,  having  asked  an  extension  of  the  time  of  payment  he 
must  be  held  to  have  informed  himself  of  the  terms  of  the  writing 
which  he  signed  and  by  which  he  obtained  what  he  sought.  It  can- 
not be  held,  in  the  absence  of  duress  or  fraud  of  some  kind,  that  a 
man  is  to  be  released  from  a  written  contract  he  executed  because 
he  neglected  to  read  it. 

The  judgment  is  affirmed. 


PORTAS  V.  GRIFFIN  WHEflBL  CO. 

(Circnlt  Court  of  Appeals,  Eighth  Circuit.    April  1,  1908.) 

No.  2,605. 

Master   and    Servant— In jubibs   to    Servant— Fellow    Servants— Act    of 
Foreman. 

Plaintiff,  an  employ^  in  a  wheel  foundry,  was  injured  while  assisting  In 
moving  a  car  wheel  to  an  annealing  pit,  by  his  foreman  suddenly  kick- 
Ing  or  shoving  the  wheel  forward  so  that  the  end  of  the  iron  handle  of 
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the  buggy  carrying  the  wheel  struck  plaintiff  and  Injured  his  spine.  The 
foreman  had  full  control  of  the  men  in  defendant's  foundry  department, 
with  authority  to  hire  and  discharge,  but  there  was  another  foreman  in 
charge  of  another  division  of  the  work,  and  a  general  superintendent  who 
represented  the  defendant  as  the  head  of  Its  business  at  the  place  where 
the  foundry  was  located,  to  whom  the  workmen  Including  the  foreman, 
looked  for  ultimate  and  final  directions,  and  who  exercised  constant  and 
active  supervision  over  all  the  work  and  all  the  business  done  there. 
Held,  that  the  foreman  was  a  fellow  servant,  and  not  a  vice  principal, 
for  whose  negligence  If  any  defendant  was  not  liable. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  486-^89. 

Who  are  servants,  see  notes  to  Northern  Pac.  R.  Ck).  v.  Smith,  8  O.  CX  A. 
668;  FUppln  v.  Kimball,  81  C.  G.  A.  280.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

C.  D.  O'Brien  (R.  D.  O'Brien,  on  the  brief),  for  plaintiff  in  error. 

Arthur  M.  Keith  (Charies  T.  .Thompson,  Edwin  K.  Fairchild,  Jared 
How,  Pierce  Butler,  and  William  D.  Mitchell,  on  the  brief),  for  de- 
fendant in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  Plaintiff,  Portas,  sued  the  defendant 
company  for  damages  sustained  by  him  while  working  in  its  foundry 
in  St.  Paul  alleged  to  have  been  occasioned  by  negligent  conduct.  He 
charged  in  his  complaint  that  one  Ryan,  who  had  supervision  and  con- 
trol of  the  employes  including  plaintiff,  was  incompetent  for  the  dis- 
charge of  that  duty ;  that  he  had  a  violent  temper,  and  compelled  em- 
ployes to  work  with"  dangerous  rapidity  and  speed ;  that  in  the  per- 
formance of  his  duties  the  foreman  negligently  kicked  a  wheel  which 
plaintiff  was  removing  from  the  foundry  to  an  annealing  pit  and  there- 
by caused  serious  injury  to  plaintiff's  spine.  The  answer  was  in  sub- 
stance a  denial  of  the  allegations  of  tiie  complaint.  The  chief  trial 
issue  was  whether  Ryan  was  a  fellow  servant  of  plaintiff  or  a  vice 
principal  of  defendant. 

The  facts  disclosed  by  the  record  are  substantially  these :  Defendant 
company  had  nine  foundries  or  plants  including  that  at  St.  Paul  located 
in  different  parts  of  the  country  and  used  for  conducting  its  business 
of  manufacturing  car  wheels.  One  of  the  divisions  of  its  work  at  St. 
Paul  consisted  of  what  is  called  the  foundry  department  where  molt- 
en metal  was  cast  into  car  wheels.  The  wheels  when  cast  were  car- 
ried, by  a  running  pulley  suspended  from  an  overhead  rail,  to  anneal- 
ing pits  where  they  were  covered  for  cooling  purposes.  This  work  of 
molding  the  wheels,  removing  and  depositing  them  in  the  annealjng 
pits  as  carried  on  by  defendant  company  required  the  services  of  some 
forty  or  fifty  men.  Amongst  them  were  two  men  whose  duties  were 
to  "buggy"  the  wheels  as  it  is  called  in  the  evidence,  after  they  are 
raised  by  derricks  from  the  molds,  away  to  the  annealing  pits,  which 
were  located  nearby.  This  process  of  "buggying"  was  performed  by 
an  employe,  in  this  way :  He  caught  a  wheel  after  it  had  been  taken 
from  the  mold  and  placed  in  the  proper  position,  with  an  apparatus 
like  ice  tongs  which  had  a  shaft  four  or  five  feet  long  with  a  short 
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cross-bar  at  the  end  for  a  handle,  and  pulled  it  along  behind  him  under 
the  overhanging  rail  from  which  it  was  suspended,  to  its  place  of 
destination.  Portas  was  one  of  these  buggy  men.  The  work  of  rais- 
ing the  hot  wheel  from  the  mold  and  taking  it  to  the  annealing  pit 
required  rapid  action  to  prevent  spoiling  it  by  hasty  or  improper  cool- 
ing and  for  this  reason  the  buggy  men  were  required  to  be  active. 
Ryan  was  the  foreman  over  this  foundry  department;  and,  besides 
having  general  supervision  of  the  workmen  engaged  in  it,  a  very  par- 
ticular and  important  part  of  his  work  was  to  see  that  the  casting, 
removal,  and  covering  of  the  wheels  in  the  annealin^^  pits  were  done 
as  rapidly  as  possible.  His  duty  was  to  exact  quick  action  from  the  men, 
and  he  doubtless  sometimes  employed  language  unusual  in  genteel  so- 
ciety. The  evidence  tends  to  show  that  in  September,  1905,  after  Portas 
had  attached  his  buggy  to  a  wheel  and  had  started  to  pull  it  away  to  the 
annealing  pits,  with  his  hands  gripping  the  handle  of  the  buggy  be- 
hind his  back,  Ryan,  in  the  effort  to  hurry  on  the  work,  suddenly 
kicked  or  shoved  the  wheel  forward,  and  that  the  quick  motion  thereby 
given  to  the  suspended  load  was  imparted  to  the  iron  handle  of  the 
buggy,  the  end  of  which  hit  Portas  in  the  back  and  injured  his  spine. 
Ryan  had  full  control  over  the  men  in  the  foundry  department,  had 
authority  to  assign  them  to  different  branches  of  the  work  as  and  when 
necessary,  and  to  hire  and  discharge  them  as  he  thought  best.  There 
was  at  least  one  other  foreman  who  had  immediate  charge  of  another 
division  of  the  work  including  the  work  done  in  the  yard.  He  was 
called  a  yard  foreman.  Notwithstanding  these  facts  the  record  con- 
clusively shows  that  there  was  a  general  superintendent  by  the  name 
of  Maloney  who  represented  the  company  as  the  head  of  its  business 
in  St.  Paul.  To  him  all  the  workmen  including*  the  foremen  looked 
for  ultimate  and  final  directions,  and  he  exercised  constant  and  active 
supervision  over  all  the  work  and  all  the  business  done  there. 

We  entertain  some  doubt  whether  the  allegations  of  the  complaint 
sufficiently  charge  that  the  defendant  company  was  culpably  negligent 
in  employing  Ryan  as  a  foreman  or  sufficiently  charge  that  Ryan's 
general  incompetency  or  ill  temper  was  the  proximate  cause  of  plain- 
tiff's injury;  but  assuming  that  the  allegations  are  sufficient  in  both 
these  particulars,  we  arc  of  opinion  that  the  proof  utterly  fails  to  es- 
tablish the  affirmative  of  either  of  them.  This  leaves  Ryan's  act  of 
kicking  or  shoving  the  wheel  which  plaintiff  was  drawing  away  as 
the  only  remaining  act  of  n^ligence  charged  against  the  defendant 
company.  Whatever  relation  that  act  may  have  had  to  the  injury 
sustained  by  plaintiff  it  appears  clear  that  it  was  the  act  of  a  fellow 
servant  for  which,  under  well  settled  law,  the  master  is  not  liable. 

Wc  took  occasion  to  say  in  the  recent  case  of  Vilter  Mfg.  Co.  v. 
Otte  (C.  C.  A.)  157  Fed.  230,  where  authorities  are  collected,  that  "The 
fact  that  Wright  [a  foreman  in  charge  of  some  work  for  a  master] 
had  actual  control  of  the  crew,  the  power  to  hire  and  discharge  them 
and  to  direct  their  movements  in  that  particular  work  did  not  erect 
that  single  job  into  a  department  of  defendant's  business  and  did  not 
make  him  a  vice  principal."  In  that  case  as  in  this  there  was  a  general 
agent  or  superintendent  who  had  immediate  control  over  the  foreman ; 
and  he  was  held  to  stand  for  the  master  as  vice  principal  and  the  fore- 
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man  was  held  to  be  a  fellow  servant  only.  The  doctrine  of  that  case 
is  so  conclusively  warranted  by  the  decisions  of  the  Supreme  Court 
as  well  as  our  court  there  cited  that  it  seems  unprofitable  to  reconsider 
or  restate  it.  On  their  authority  the  action  of  the  court  below  m  di- 
recting a  verdict  for  the  defendant  must  be  affirmed,  and  it  is  so 
ordered. 


UNITED  STATES  ▼.  liEEJRBURGER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  11,  1908.    On  Rehearing, 

March  8,  1908.) 

No.  165  (4,138). 

1.  GusTOUB  Duties— Protest— Ambiguity. 

Material  dutiable  at  50  cents  per  pound  as  "woven  fabrics  •  •  • 
in  the  gum/'  under  the  first  clause  of  a  tariff  paragraph,  were  asserted 
in  an  importer's  protest  to  be  dutiable  "at  60  cents  per  pound  ♦  ♦  • 
under  the  first  clause,  ♦  •  ♦  being  woven  fabrics  in  the  piece,  dyed." 
This  rate  and  description  ("dyed")  pertained  to  the  second  clause,  and 
not  the  first  Held,  that  the  protest  referred  sufiSclently  to  the  first 
clause,  under  Customs  Administrative  Act  June  10,  1890,  c  407,  |  14,  26 
Stat.  137  (U.  S.  Comp.  St.  1901,  p.  1933). 

2.  Same— Refebence  to  Wbong  Pabaqbaph. 

Goods  dutiable  under  one  paragraph  of  a  tariff  act  were  asserted  by  an 
Importer  in  his  protest  to  be  dutiable  under  another  paragraph.  But  the 
language  of  the  protest  Indicated  an  intention  to  cite  the  former.  Held^ 
that  the  protest  should  be  construed  as  referring  to  the  former. 

3.  Same— Component  Matebials— Ascebtainment. 

The  test  of  chief  value  is  to  be  applied  as  values  may  be  at  the  time 
of  Importation.  E/vldence  that  goods  are  identical  with  some  previously 
Imported  Is  unpersuaslve  that  the  relative  value  of  their  components 
remains  the  same. 

4.  Apfkai.  and  £erob— Evidence— Admission  on  Aboumkht. 

A  question  of  fact  cannot  be  raised  on  appeal,  which  was  conceded  on 
argument  in  the  court  below. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
I  1066.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

The  material  In  controversy  was  dassifled  as  composed  chiefly  of  cotton  and 
In  part  of  silk  under  paragraph  311,  tariff  act  of  July  24,  1897,  c.  11,  §  1, 
Schedule  I,  80  Stat  178  (U.  S.  Comp.  St.  1901,  p.  1650).  The  Importer  con- 
tended that  It  should  have  been  assessed  "at  60  cents  per  pound  (or  50  per 
cent  ad  valorem)  under  the  first  clause  of  paragraph  388,  same  act,  being 
woven  fabrics  In  the  piece,  dyed,  weighing  not  less  than  1%  ounces  nor  more 
than  8  ounces  per  square  yard,  and  containing  not  more  than  20  pei*  cent.  In 
weight  of  sillc.'* 

The  board  held  that  the  mention  of  paragraph  388  should  be  construed  as 
a  reference  to  paragraph  387,  as  the  language  of  the  protest  Indicated  that  In- 
tention.   The  first  and  second  clauses  of  paragraph  387  read  as  follows: 

**387.  [1]  Woven  fabrics  In  the  piece  not  specially  provided  for  In  this  act 
weighing  not  less  than  one  and  one-third  ounces  per  square  yard,  and  not 
more  than  eight  ounces  per  square  yard,  and  containing  not  more  than  twent>' 
per  centum  In  weight  of  silk.  If  In  the  gum,  fifty  cents  per  ponnd,  [2]  and  if 
dyed  in  the  piece,  sixty  cents  per  pound." 

On  the  authority  of  Leerburger  v.  United  States  {C.  (X)  130  Fed.  1022,  af- 


Digitized  by 


Google 


652  160  FBDBRAL  REPORTER, 

firmed  137  Fed.  1020,  relating  to  similar  goods,  the  board  held  that  the  fabrics 
Involved  were  dutiable  under  the  first  clause  of  paragraph  387,  at  50  cents  per 
pound,  as  being  "in  the  gum."  The  board  further  held  that  the  importer  wae 
not  entitled  to  a  decision  In  his  favor,  because  his  protest,  claiming  the  goods 
to  be  dutiable  at  "60  cents  per  pound,"  as  being  "dyed,"  "failed  to  point  out 
the  provision  of  the  statute  which  actually  controls,"  and  was  therefore  in- 
sufficient Section  14,  C?ustoms  Administrative  Act  of  June  10,  1890,  c.  407,  26 
Stat.  137  (U.  S.  CJomp.  St  1901,  p.  1933),  requires  that  protests  shall  point 
out  "distinctly  and  specifically"  the  importer's  objections  to  the  assessment 
in  question. 

On  appeal  by  the  importer,  the  decision  of  the  board  was  reversed  by  the 
Circuit  Court  (155  Fed.  146,  T.  D.  28,262),  the  protest  being  held  sufficient 

J.  Osgood  Nichols,  Asst.  U.  S*  Atty. 
D.  Macon  Webster,  for  importer. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  board  held  the  protest  insufficient;  but  the 
Circuit  Court  reached  a  different  conclusion,  in  which  we  fully  con- 
cur. It  is  in  accord  with  United  States  v.  Salambier,  170  U.  S.  621, 
18  Sup.  Ct.  771,  42  L.  Ed.  1167,  and  Shaw  v.  United  States,  132  Fed. 
444,  58  C.  C.  A.  425. 

The  government  contends  here  that  the  goods,  which  are  a  mix- 
ture of  silk  and  cotton,  should  be  classified  under  paragraph  311 
because  composed  in  chief  value  of  cotton.  The  only  evidence  as  to 
relative  values  of  the  components  of  this  particular  importation  is 
that  of  the  government  chemist,  which  states  them  as  "silk  42.39  per 
cent.,  cotton  57.61  per  cent." 

The  board  disregarded  this  testimony,  because  in  another  case  this 
court  held  of  precisely  similar  goods,  imported  some  months  before, 
that,  on  the  evidence  then  before  it,  silk  was  the  component  of  chief 
value.  This  reasoning  seems  unpersuasive  because,  although  the 
physical  components  were  identical,  their  relative  values  may  have 
changed  in  the  interim.  The  test  of  "chief  value"  is  to  be  applied 
as  values  may  be  at  the  time  of  importation.  But  the  government  can- 
not now  rely  on  this  contention  because,  on  the  hearing  in  the  Cir- 
cuit Court,  it  did  not  raise  the  point,  but  conceded  that  the  collector 
was  in  error  in  his  finding  as  to  relative  values. 

The  decision  is  affirmed. 

On  Rehearing. 
In  behalf  of  the  government  a  petition  was  made  for  rehearing, 
based  on  the  allegation  that,  contrary  to  the  statement  in  the  forego- 
ing opinion,  the  government  had  not  "conceded  that  the  collector  was 
in  error  in  his  finding  as  to  relative  values." 

PER  CURIAM.  Inasmuch  as  both  sides  do  not  agree  that  the 
particular  point  now  relied  on  was  called  to  the  attention  of  the  trial 
judge,  we  shall  have  to  be  guided  by.  the  reicord.  Petition  for  re- 
argument  denied 
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BIDWBLL  T.  PRESTON. 

(Circuit  Oourt  of  Appeals,  Second  Circuit    March  10,  190a) 

No.  144. 

!•  Customs  Dxjties— IUfund— Acokptance  of  PRiNciPAir— Waives  of  Inteb- 
EST— Payment  on  Account. 

On  the  refund  of  duties  tliat  had  been  improperly  exacted,  interest  was 
withheld  on  the  ground  that  there  was  no  appropriation  for  payment 
of  Interest ;  so  that  the  sum  repaid  was  the  exact  eQuivalent  of  the  prin- 
cipal. Heldf  that  the  acceptance  of  this  sum  by  the  importer  was  tanta- 
mount to  a  waiver  of  the  claim  of  interest,  and  could  not  be  considered 
as  a  general  payment  on  account,  which  the  payee  was  entitled  to  apply, 
first,  to  the  extinguishment  of  the  interest  and,  next,  to  part  payment  of 
the  principal. 

2.  Same*-Payment  bt  Stbanoeb. 

Where  the  government  repaid  duties  which  had  been  improperly  exacted 
by  its  agent,  a  collector  of  customs,  this  did  not  constitute  a  payment  by 
a  stranger  which  could  not  inure  to  the  benefit  of  the  collector. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  case  arose  out  of  an  action  brought  by  Gustavo  Preston  against 
Geo.  R.  Bidwell,  formerly  collector  of  customs  at  the  port  of  New 
York.    The  opinion  rendered  in  the  court  below  is  as  follows : 

HOLT,  District  Judge.  Judge  Piatt  having  decided  in  a  precisely  similar 
case  that  the  plaintiff  was  entitled  to  recover  interest  on  the  duties  exacted, 
and  tbe  Judgment  on  his  decision  having  been  paid  by  the  government,  or- 
derly practice.  In  my  opinion,  requires  that  I  follow  that  decision.  It  more- 
over seems  to  me  on  the  merits  an  Inherently  Just  decision.  If  the  govern- 
ment exacts  money  from  an  importer  without  legal  authority,  it  ought  to  re- 
pay it  with  interest;  and  If  an  Importer  has  a  Just  right  to  interest  when 
the  principal  is  paid,  I  cannot  see  why  that  right  is  destroyed  because  the 
government  only  pays  the  principal.  But  I  rest  my  conclusion  on  the  fact  of 
tbe  former  Judgment  and  its  payment,  without  having  glv^  a  careful  exami- 
nation to  the  question  whether  the  cases  cited  for  the  government  are  ap- 
plicable to  this  case. 

The  motions  to  set  aside  the  verdict  in  each  case  are  denied.  ^ 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 
John  David  Lannon,  for  importer. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  facts  in  this  case  are  very  simple.- 
On  August  4,  1899,  the  plaintiff  paid  the  defendant,  who  was  the  col- 
lector at  the  port  of  New  York,  under  protest,  the  sum  of  $4,843.32, 
to  obtain  possession  of  various  goods  brought  from  Porto  Rico  to  New 
York.  This  exaction  for  customs  duties  was  illegal;  and  in  conse- 
quence of  the  subsequent  judicial  determination  of  that  question,  the 
government  of  the  United  States  delivered  to  the  plaintiff  a  draft  for 
$4,843.32  on  September  10,  1901.  On  that  date  the  defendant  in  er- 
ror claimed  that  the  sura  of  $5,453.57  was  due.  This  sum  included  in- 
terest on  the  amount  paid  from  August  4,  1899,  to  September  30,  1901. 
This  claim  was  not  disputed,  but  the  government  authorities  took  the 
position  that  there  was  "no  appropriation  available  for  payment  of  in- 
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terest  in  cases  wherein  a  judgment  has  not  been  rendered."  There- 
after plaintiff  brought  this  suit  to  recover  the  sum  of  $610.25  as  a  bal- 
ance still  due. 

Defendant  relies  upon  the  well-settled  doctrine  that,  where  interest 
is  payable  as  damages,  the  reception  of  the  principal  without  the  interest 
after  default  is  a  conclusive  waiver  of  the  claim  for  interest.  Thomas 
v!  Railway  (C.  C.)  81  Fed.  911 ;  Stewart  v.  Barnes,  153  U.  S.  456, 
14  Sup.  Ct.  849,  38  L.  Ed.  781.  The  plaintiff  contends  that  this  doc- 
trine does  not  apply,  because  at  the  time  of  payment  there  was  due  to 
him  a  lump  sum  of  $5,453.57,  and  that  the  sum  paid  ($4,843.32),  al- 
though the  exact  amount  of  the  claim  without  interest,  was  a  general 
payment  on  account  which  he  was  entitled  to  apply,  first,  to  the  extin- 
guishment of  the  interest  and,  next,  to  part  payment  of  the  principal. 
The  diffictflty  with  this  contention  is  that  it  is  not  warranted  by  the 
facts.  It  appears  that  at  the  time  of  payment  plaintiff  delivered  to  de- 
fendant a  letter  containing  the  following  statement : 

"In  addition  to  the  amount  set  forth  tn  my  claim  for  dnties  erroneously 
exacted  on  my  importation  of  sugar  by  the  Julia  Frances  from  Port  Rico, 
amounting  to  $4,843.32,  I  claim  the  interest  due  on  the  amount  set  forth  in 
my  claim  at  the  same  rate  per  annum  which  I  reserve  and  do  not  abandon.** 

We  are  satisfied  that  this  constituted  an  appropriation  of  the  pay- 
ment specifically  to  the  claim,  and  find  no  persuasiveness  in  the  argu- 
ment that  the  repayment  by  the  government  of  moneys  improperly 
collected  for  it  by  its  officer  was  a  payment  by  a  stranger  which  could 
not  inure  to  the  benefit  of  the  debtor. 

The  judgment  is  reversed. 


SLOAN  T.  MERCHANTS'  SAVINGS  &  TRUST  CX).  OF  PITTSBURQ. 

(CHreuit  Court  of  AK>eal8»  Third  Circuit.    AprU  2,  1906.) 

No.  6i. 

1.  BxPLBViN— 'Natubx  or  Action— Possession. 

Though  the  question  of  title  to  personal  property  may  be  litigated  in 
replevin,  if  properly  brought,  the  action  independent  of  statute  is  a  pos- 
sessory one  brought  by  complainant  to  recover  possession  of  personal 
property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  42,  Replevin,  8  1.] 

2.  Samb— Statutes— Bond. 

Acts  Pa.  1901  (P.  li.  88.  No.  61,  |  1),  declaring  that  plaintiff  in  replevin 
shall  give  bond,  with  condition  that  if  he  fails  to  maintain  title  to  goods 
or  chattels  he  will  pay  to  the  party  entitled  their  value  and  legal  costs, 
etc.,  does  not  authorize  the  giving  of  such  bond  in  any  case  in  which  plain- 
tiff is  in  possession  of  the  property,  title  to  which  be  seeks  to  establish  in 
replevin. 

3.  Savk— Plaintiff  in  Possession. 

Plaintiff  may  not  maintain  replevin  to  establish  title  to  chattels  of 
which  he  is  in  possession  at  the  time  suit  is  brought  either  at  common 
law  or  Acts  Pa.  1901  (P.  L.  88,  No.  61),  regulating  procedure  in  such  action. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
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John  C.  Bane,  for  plaintiff  in  error. 
A.  C.  Stein,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

BRADFORD,  District  Judge.  This  case  is  before  us  on  a  writ  of 
error  taken  for  the  reversal  of  the  judgment  of  the  district  court  for 
the  Western  District  of  Pennsylvania  in  an  action  of  replevin  brought 
by  the  Merchants  Savmgs  and  Trust  Company  of  Pittsburg,  Trustee 
in  bankruptcy  of  rfenry  Weinstock,  trading  as  the  Grand  Rapids  Fur- 
niture House,  against  Sophia  Sloan.  The  property  mentioned  in  the 
writ  of  replevin  and  declaration  consisted  of  furniture,  carpets  and 
other  household  goods,  formerly  belonging  to  the  bankrupt  and  al- 
leged to  have  been  transferred  by  him  on  or  about  March  16,  1905, 
to  Mrs.  Sloan  without  adequate  consideration,  and  for  the  purpose  of 
cheating  and  defrauding  his  creditors.  It  appears  from  the  record 
and  is  not  disputed,  but  admitted,  that  most  of  the  property  included 
in  the  writ  was  at  the  time  the  action  was  brought  in  the  possession 
of  the  trustee  in  bankruptcy;  and  it  further  appears  from  the  record 
that  it  is  at  least  doubtful  whether  the  residue  of  the  property  men- 
tioned in  the  writ  was  not  at  that  time  also  in  its  possession.  After 
all  the  evidence  in  the  case  had  been  adduced  the  counsel  for  Mrs. 
Sloan  submitted  a  motion  that  the  jury  be  directed  to  return  a  verdict 
for  the  defendant ;  one  of  the  grounds  on  which  the  motion  was  based 
being  as  follows : 

"(f)  It  is  alleged  in  the  declaration,  filed  by  the  plaintiff  in  said  action,  that 
'plaintiff  has  made  demand  of  defendant  for  the  delivery  of  said  goods  and 
merchandise,  but  defendant  has  neglected  and  refused  and  still  neglects  and 
refuses  to  deliver  possession  thereof  to  the  plaintiff*;  and  it  appears  by  the 
evidence  introduced  by  the  plaintiff  that  the  plaintiff  was  in  possession  of 
said  goods  and  pierchandise  at  and  before  the  date  when  said  action  was 
brought  and  the  writ  of  replevin  was  issued  therein ;  and  it  also  appears  by 
the  evidence  Introduced  by  the  plaintiff  that,  at  the  time  said  action  was 
brought  and  the  writ  of  replevin  was  issued  therein,  the  defendant  was  not  in 
possession  of  said  goods  and  merchandise ;  and  it  further  appears  by  the  evi- 
dence introduced  by  the  plaintiff  that  all  of  said  goods  and  merchant  lite  have 
heretofore  been  sold  by  the  plaintiff." 

The  court  overruled  the  motion  and  the  case  having  been  submitted 
to  the  jury  without  argument  a  verdict  was  returned  in  favor  of  the 
plaintiff.  Notwithstanding  the  fact  that  the  subject  of  possession  was 
thus  brought  to  its  attention,  the  court  did  not  submit  to  the  jury  any 
question  touching  the  possession  by  the  plaintiff  at  the  time  of  the 
commencement  of  the  action  of  the  whole  or  any  portion  of  the  prop- 
erty mentioned  in  the  writ  and  declaration,  or  in  any  manner  refer 
to  that  subject  On  the  contrary  it  confined  itself  to  the  question  of 
title,  and  on  that  point,  among  other  things,  charged  the  jury  as  fol- 
lows: 

**If  you  find  the  title  to  the  goods  in  question  at  the  time  of  the  bringing 
of  this  suit  was  in  the  Merchants  Savings  &  Trust  Company,  the  Trustee  of 
Henry  Weinstock,  it  is  your  duty  to  find  in  favor  of  the  plaintiff  in  the  case." 

This  portion  of  the  charge  is  the  subject  of  the  third  assignment  of 
error.     The  assumed  exclusiveness  of  the  question  of  title  was  ac- 
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centuated  in  other  portions  of  the  charge,  among  which  are  the  fol- 
lowing: ,  ' 

"It  is  an  action  of  replevin ;  and,  in  tbe  shape  in  whicli  this  action  is,  it  re- 
solves Itself  into  the  question  of  the  title  of  the  goods  in  question.  ♦  ♦  • 
If  you  find  the  title  to  those  goods  is  in  Sophia  Sloan,  the  defendant,  it  id 
your  duty  to  find  a  verdict  In  her  favor.  •  •  •  The  question  for  you  to 
determine  under  the  evidence  here  is  whether  the  goods,  the  title  to  the  goods, 
remained  in  Henry  Weinstock  for  the  benefit  of  his  creditors,  or  whether  the 
title  to  those  goo^  was  vested  in  Sophia  Sloan.  *  *  *  If  you  find  that 
this  purchase  was  in  good  faith  for  a  present  fair  consideration,  return  a 
verdict  in  favor  of  this  defendant,  Sophia  Sloan.  If  you*  find  it  was  not,  that 
the  title  to  these  goods  was  in  the  bankrupt,  you  will  find  a  verdict  in  favor 
of  the  plaintiff  in  this  case.'* 

The  relevancy  or  materiality  of  the  question  of  possession  was  whol- 
ly ignored.  We  think  there  was  reversible  error  in  the  portion  of  the 
charge  quoted  in  the  third  assignment.  Certainly,  aside  from  the 
statute  of  Pennsylvania,  No.  61  of  the  acts  of  the  Session  of  1901 
(P.  L.  88),  replevin  is  a  possessory  action  brought  by  the  plaintiif  for 
the  recovery  by  him  of  the  possession  of  personal  property.  It  is  true 
that  the  question  of  title  may  be  litigated  in  the  action,  if  properly 
brought,  but  the  action  cannot  properly  be  brought  by  one  who  is  al- 
ready in  possession  of  the  property  mentioned  in  th^^  writ  and  decla- 
ration. Nor  do  we  find  anything  in  the  state  statute  referred  to  which 
either  requires  or  will  permit  an  action  of  replevin  to  be  brought  by 
one  who  is  already  in  possession.  Section  1  provides  for  a  replevin 
bond,  with  condition  as  follows : 

*'If  the  plaintiff  or  plaintiffs  fail  to  maintain  their  title  to  such  goods  or 
chattels,  he  or  they  shall  pay  to  the  party  thereunto  entitled  the  value  of  said 
goods  and  chattels,  and  all  legal  costs,  fees  and  damages,  which  the  defendant 
or  other  persons,  to  whom  such  goods  or  chattels  so  replevied  belong,  may  sus- 
tain by  reason  of  the  Issuance  of  such  writ  of  replevin." 

Section  2  of  the  act  provides  as  forows: 

"If  any  other  person  than  the  defendant  named  in  the  writ  be  found  in 
possession  of  the  goods  and  chattels  he  shall  l>e  duly  served  with  the  writ,  and 
his  name  added  as  u  party  defendant  to  the  cause.  The  writ  shall  command 
tbe  sheriff  to  serve  the  party  in  possession  as  well  as  the  defendant  named.'* 

The  statute  requires  the  writ  to  be  served  on  the  party  in  possession, 
and  the  idea  that  the  writ  shall  be  served  on  the  person  who  sues  it 
out  is  absurd.  There  is  nothing  in  the  statute  to  countenance  the  no- 
tion that  the  action  will  lie  for  the  recovery  of  property  of  which  the 
person  suing  is  already  in  possession.  Hence,  the  question  of  title  to 
the  property  replevied  can  legitimately  arise  in  an  action  of  replevin 
only  when  brought  by  one  out  of  possession;  for,  if  the  plaintiff  be  in 
possession,  the  action  cannot  be  sustained  at  all.  It  follows  as  a  corol- 
lary from  what  has  been  said  that  section  1  of  the  state  statute  in 
providing  for  the  execution  and  filing  of  a  replevin  bond  does  not 
exact,  authorize  or  countenance  the  giving  of  such  bond  in  any  case 
in  which  the  plaintiflF  is  in  possession  of  the  property  for  which  he 
mistakenly  brings  his  action.  A  bond  required  under  such  circum- 
stances is  exacted  without  legal  authority  and  is  a  nullity.  The  judg- 
ment below  must  be  reversed,  with  costs,  and  a  venire  facias  de  novo 
awarded ;  and  it  is  so  ordered. 
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CHRISTY  V.  SCHWARTZCHILD  ft  SULZBERGER  (50. 

(Ctomit  Court  of  Appeals,  Seventh  Circuit.     February  7,  1908.     Rehearing 

Denied  May  6,  1908.) 

No.  1,407. 

Appeal  and  Ebrob— Review— Insufficiency  of  Record. 

To  authorize  the  reversal  of  a  judgment  error  must  clearly  appear,  and. 
where,  on  the  trial  of  an  action  by  a  servant  against  the  master  to  re- 
cover for  a  personal  injury,  the  plaintiff  as  a  witness  was  permitted  to 
"Indicate'*  hid  position  at  the  time  of  the  injury  by  signs  and  gestures 
which  do  not  appear  In  the  record,  but  which  may  have  been  Important 
or  even  vital  upon  the  Issue  of  contributory  negligence,  the  action  of  the 
trial  court  in  directing  a  verdict  for  the  defendant  cannot  be  reviewed. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Er- 
ror, §S  2911-2915.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

This  is  an  action  to  recover  damages  for  an  injury  to  plaintiff  in  error 
caused  by  the  falling  of  an  elevator  in  the  packing  house  of  defendant  In  er- 
ror. The  trial  court  sustained  a  motion  to  direct  a  verdict  for  defendant,  and 
the  record  is  brought  here  for  review  by  writ  of  error. 

The  ground  of  liability  asserted  is  that  defendant  did  not  provide  a  safe 
working  place  or  safe  appliances^  aad  that  the  elevator  operator  was  incompe- 
tent, and  known  to  be  so  by  the  master,  and  was  not  properly  instructed  in 
his  duties.  The  casualty  itself  was  the  catching  of  the  plaintiff  in  the  colls 
of  the  elevator  cables,  caused  by  their  being  suddenly  straightened  out  by  the 
falling  of  the  car.  Plaintiff  was  a  rigger,  working  at  machinery  hoisting,  and 
was  the  elevator  cable  man,  the  rope  man,  whose  duty  was  to  put  cables  on 
drums,  mend  cables,  test  and  repair  elevator  signals,  hoist  machinery,  etc. 
He  was  not  a  millwright,  and  had  nothing  to  do  with  repairing  the  elevator 
machinery.  The  elevator  is  the  Barth  electric  freight  lift,  supported  by  two 
three-quarter  inch  steel  cables  running  over  a  drum,  and  two  other  like 
counter  b£^lance  cables.  It  had  been  under  repair  two  weeks.  Two  safetj' 
devices,  known  as  the  "guide  grips"  or  "safety  clutch"  and  the  "slack-cable 
device,"  serve  to  stop  the  car  or  cut  off  the  power  when  required.  The  safety 
clutch  or  guide  grips  consist  of  castings,,  eccentric  in  form,  called  "dogs."  a 
spring  and  levers  under  the  car,  etc.  When  the  device  Is  in  working  order 
and  the  descent  of  the  car  is  arrested  by  the  grips,  they  will  not  let  go  until 
properly  released,  but  at  the  time  of  the  accident  they  held  for  a  time  and 
then  suddenly  and  unexpectedly  let  go.  The  car  dropped  and  the  Injury  fol- 
lowed. The  slack-cable  device  served  to  automatically  disconnect  the  electric 
motor  and  the  spool  or  drum  on  which  the  elevator  cables  were  wound,  and 
when  in  working  order  was  held  in  proper  position  by  the  vertical  cables 
hanging  from  the  drum  and  supporting  the  weight  of  the  elevator.  If  for 
any  cause  these  cables  became  slack,  as  by  stopping  tbe  elevator  by  the  guide 
grips  without  stopping  the  cable  drum,  the  slack-cable  mechanism  would  fall 
to  the  floor,  and  by  its  weight  turn  an  arm  or  I  ever  so  as  to  disconnect  motor 
and  drum,  and  thus  prevent  further  unwinding.  The  elevator  operator  knew 
how  to  start  and  stop  the  car.  His  prior  work  was  yarding  cattle.  Four  days 
before  the  accident  he  was  put  on  the  elevator,  spending  a  day,  as  one  wit- 
ness says,  and  three  hours,  as  he  says,  learning  to  work  it.  At  the  time  of  the 
accident,  the  millwrights  were  trying  to  repair  the  elevator.  Manhoff  and 
Schmidt  were  the  millwrights:  They  had  been  experimenting  with  the  safety 
clutch  for  some  time,  but  could  not  get  it  to  work  properly,  and  Manhoff  went 
to  the  elevator  shanty,  above  the  upi^er  floor,  to  examine  the  machinery  there. 

When  Manhoff  reached  the  elevator  shanty,  he  found  the  slack-cable  device 
out  of  order.  He  took  it  to  the  shop,  had  some  bent  parts  straightened,  brought 
it  back,  and  replaced  it  He  did  not  properly  tighten  the  set  screws  holding  the 
arm  which  turned  off  the  power,  as  every  time  the  ear  stopped  while  descend- 
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Ing,  from  the  Imperfect  action  of  the  safety  clutch,  it  was  necessary  to  take  up 
the  slack  cable  by  having  the  operator  turn  the  handle  in  the  car.  The  slack- 
cable  device  does  not  appear  to  have  worked  at  all  after  Manhoff  replaced  it, 
and  for  some  reason  which  does  not  appear  he  did  not  adjust  it  at  the  time 
it  was  replaced  by  him.  Such  was  the  situation  Immediately  before  the  ac- 
cident. The  elevator  was  not  being  used  for  work,  but  only  for  experiment- 
ing with  the  repairs.  The  safety  dogs  under  the  car  were  stopping  it  every 
few  feet  on  its  down  trip,  and  then  letting  go.  The  slack-cable  device  was 
not  working,  and  the  loose  cables  were  being  taken  up  under  Mauhoff*s  orders 
by  turning  the  wheel  in  the  car  for  an  upward  movement 

Manhoff  returned  to  the  motor  shanty,  ccMitlnuing  his  efTorts  to  get  the 
elevator  machinery  In  proper  condition.  Seeing  plaintiff  coming  from  anoth- 
er part  of  the  building,  he  called  him  to  see  if  the  cables  were  of  the  same 
length.  Plaintiff  examined  them  and  pronounced  them  all  right  He  knew 
that  repairs  were  being  made,  and  that  he  was  called  because  there  was 
something  wrong  with  the  machinery.  Finding  there  was  nothing  wrong  with 
the  cables,  Manhoff  ordered  the  elevator  down,  and  plaintiff  instead  of  going 
on  about  his  own  work,  staid  by.  The  car  descended  a  few  feet  and  the  same 
thing  happened  as  so  often  before.  The  safety  dogs  gripped  the  guide,  stop- 
ped the  car,  and  the  slack-cable  device  fell  to  the  floor,  but  failed  to  discon- 
nect the  motor  and  drum.  The  drum  kept  turning  and  the  cables  unwound. 
The  operator  did  not  turn  off  the  power  with  the  car  wheel,  but  allowed  the 
<?ab]es  to  unwind  until  Manhoff  shouted  down  to  him  to  shut  off  the  power,  which 
he  did.  By  this  time  the  cables  had  unwound  about  15  feet,  and  lay  coiled  and 
twisted  on  the  floor  in  front  of  the  drum  at  the  side  of  the  motor  like  a 
huge  snake.  As  soon  as  the  drum  stopped,  Manhoff  threw  out  the  switch  and 
out  off  the  electric  current  from  the  motor.  He  and  the  plaintiff  then  started 
to  straighten  out  the  cables  so  as  to  rewind  them  on  the  drum.  Manhoff 
f;tood  at  one  end  of  the  drum  and  plaintiff  near  the  other  end,  in  front  of  and 
about  a  foot  from  it,  and  at  the  side  of  the  motor.  Manhoff  asked  what  was 
the  matter  with  the  clutch  or  brake,  which  is  a  device  holding  the  drum  fast, 
and  preventing  it  from  being  turned  back.  As  they  were  preparing  to  rewind 
the  cable,  it  was  necessary  to  release  this  device.  Plaintiff  stooped  over  to- 
wards the  drum  and  Just  as  he  did  so  the  safety  clutch  under  the  car  let  go. 
the  elevator  fell,  the  cables  straightened  out  with  great  force,  catching  plain- 
tiff by  the  legs,  breaking  both  of  them,  and  causing  a  permanent  injury  through 
consequent  atrophy  of  the  muscles  of  the  right  leg. 

It  does  not  appear  just  how  the  cables  caught  the  plaintiff,  or  whether  he 
was  standing  within  their  colls.  He  says  they  unwound  around  him,  in 
around  him  and  alongside  of  him,  and  that  he  did  not  change  bis  position  at 
xiuy  time  before  the  accident.  "Before  the  car  fell  there  was  no  cable  around 
nie  or  in  front  of  me."  "It  was  right  alongside  of  me,  the  right  side  as  I 
was  facing  the  drum."  He  further  testified  that  he  assisted  Manhoff  to 
straighten  out  the  cables,  so  far  as  to  get  his  hands  on  them  and  pull  them. 
After  he  was  caught  in  the  cables  he  says;  "My  feet  were  in  this  shape 
[indicating]  and  my  bead  was  like  that  [indicating].  I  should  judge  my  feet 
were  two  feet  or  so  above  the  floor.  1  was  laying  on  my  side  like  that  [in- 
dicating]." By  reason  of  this  inexcusable  fault  of  permitting  a  witness  to 
"indicate"  something  which  cannot  possibly  be  preserved  in  the  record,  it  Is 
Impossible  to  get  any  clear  notion  of  just  how  the  accident  really  happened. 
Manhoff  says  that  plaintiff  had  gotten  up  on  the  base  of  the  drum,  about  six 
inches  above  the  floor,  looking  at  the  brakes,  when  the  car  fell,  and  that  there 
was  no  cable  where  he  was  standing,  right  near  him,  and  that  he  himself  was 
standing  within  two  inches  of  the  cable  as  it  lay  on  the  floor.  Plaintiff  fur- 
ther testified  that  the  cable  was  coiled  up  in  the  shape  of  the  letter  U. 

The  trial  court  directed  a  verdict  for  the  defendant  on  the  ground  that 
plaintiff  was  a  volunteer,  that  the  only  negligence  for  which  the  master  could 
be  charged  was  that  of  a  fellow  servant,  and  that  plaintiff  was  guilty  of  con- 
tributory negligence. 

Simon  Kruse,  for  plaintiff  in  error. 
John  D.  Black,  for  defendant  in  error. 
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Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

SANBORN,  District  Judge  (after  stating  the  facts  as  above).  The 
work  being  done  at  the  time  of  the  accident  was  repairing.  The 
elevator  was  not  in  use,  except  to  experiment  with  the  repairs.  Plain- 
tiff was  called  by  the  millwright  to  learn  if  the  cables  were  properly 
placed  on  the  drum.  Having  completed  this,  his  duty  ceased,  and  his 
staying  to  assist  further  was  repair  work,  and  made  him  a  fellow 
servant  with  the  millwright,  assuming  the  risks  of  that  service.  Reed 
V.  Moore  &  McFerrin,  163  Fed.  358,  82  C.  C.  A.  434.  If  the  elevator 
operator  had  been  incompetent  for  want  of  instructions  or  other  cause 
known  to  the  employer,  and  his  negligence  had  caused  the  injury, 
plaintiff  would  not  have  assumed  that  risk;  but  he  was  instructed, 
and,  so  far  as  appears,  competent  to  run  an  elevator  when  in  repair, 
and  his  failure  to  prevent  the  unwinding  of  the  cables^  was  the  remote 
cause,  the  proximate  cause  being  the  defective  clutch  in  process  of 
repair. 

The  condition  in  which  the  record  comes  to  us  makes  it  also  nec- 
essary to  hold  the  plaintiff  chargeable  with  contributory  negligence. 
Plaintiff  was  permitted  to  "indicate"  and  "illustrate"  his  testimony  by 
signs  and  gestures  which  are  not  explained,  but  which  were  entirely 
intelligible  to  the  trial  court.  It  thus  happens  that  important,  per- 
haps vital,  evidence  is  not  before  us.  If  this  evidence  were  here,  it 
might  be.  clear  from  the  way  plaintiff  was  caught  in  the  cables  that 
he  carelessly  placed  himself  in  a  dangerous  position.  To  authorize 
reversal  error  must  clearly  appear.  The  trial  court,  with  all  the  evi- 
dence before  it,  directed  a  verdict  for  defendant.  Some  of  the  evi- 
dence being  omitted  we  cannot  say  this  was  error.  Consolidated 
Stone  Co.  v.  Summit,  152  Ind.  297,  53  N.  E.  235.  Although  the  bill 
of  exceptions  is  certified  to  contain  all  the  evidence  offered,  heard  or 
taken  at  the  trial,  yet  the  omission  of  matters  apparent  on  its  face, 
which  might  have  been  controlling  of  the  decision  below,  must  lead 
to  affirmance  of  the  judgment. 

The  judgment  is  affirmed. 


THE  RESOLUTE. 

(Glrcntt  Ck>nrt  of  Appeals,  Second  Circuit.    M^rch  10,  1008.) 

No.  190. 

Towages— Strawdino  of  Tow— liiABiLirr  of  Tug. 

A  finding  afllrmed  that  a  tug  was  liable  for  damages  resulting  from  the 
stranding  of  a  barge  which  she  was  towing  from  anchorage  in  New  Haven 
Harbor,  and  that  the  evidence  did  not  sustain  the  defense  that  the  barge 
struck  an  unknown  obstruction  on  the  anchorage  grounds,  but  rather 
indicated  that  through  an  error  of  the  master  the  tug  and  tow  were  out- 
side the  dredged  basin  used  as  the  anchorage  grounds. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  45,  Towage,  SS  11-20.  i 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
trn  District  of  New  York. 
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This  cause  comes  here  upon  appeal  from  a  decree  holding  the  tug 
liable  for  damages  resulting  from  the  stranding  of  a  barge  which  she 
was  towing  from  anchorage  out  of  New  Haven  harbor. 

For  opinion  below,  see  149  Fed.  1005. 

Robinson,   Biddle  &  Benedict  (W.  S.  Montgomery  and  Roderick 
Terry,  Jr.,  of  counsel),  for  appellant. 
James  K.  Macklin  and  La  Roy  S.  Gove,  for  appellee. 

Before  LACOMBE,  COXE,  and  NO  YES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Upon  the  whole  case,  despite  some 
strong  testimony  adduced  by  the  claimant,  we  are  inclined  to  affirm  the 
District  Judge.  No  report  was  made  at  the  time  of  the  alleged  "un- 
known obstruction  on  the  anchorage  ground,"  and  no  effort  was  made 
to  take  ranges  and  determine  the  exact  location,  although  the  barge 
was  stranded  for  a  considerable  time.  These  circumstances  cast  some 
measure  of  doubt  on  the  testimony  of  those  who  two  years  subsequently 
undertake,  from  their  unaided  memory,  to  locate  the  stranding  on  the 
anchorage  ground.  The  testimony  as  to  location  is  conflicting,  but 
we  are  inclined  to  take  the  one  first  marked  by  the  witness  Collier — 
near  the  south  corner  of  the  anchorage  ground.  If  it  be  so  taken, 
there  is  a  suggestion  in  the  evidence  of  the  master  of  the  tug  which 
may  sufficiently  account  for  the  stranding.  The  tow  was  anchored  in 
the  northerly  part  of  the  anchorage  grounds.  The  tug,  after  she  got 
under  way,  proceeded  down  towards  the  southerly  end  of  anchorage 
intending  to  proceed  thence  in  the  main  channel.  The  stranding  oc- 
curred before  she  had  reached  this  southerly  end.  The  chart  shows 
that  the  anchorage  basin  is  not  a  parallelogram ;  it  runs  alongside  the 
channel  for  a  considerable  distance  with  a  uniform  width  of  nearly 
an  eighth  of  a  mile,  but  to  the  south  its  inshore  boundary  runs  at  an 
angle,  so  that  for  a  considerable  distance  the  dredged  basin  grows 
gradually  narrower  till  it  reaches  its  southern  end  on  the  edge  of  the 
channel.  In  consequence,  a  vessel  which  is  proceeding  50  or  60  feet 
west  of  the  channel  will  find  itself  inshore  of  the  boundary  of  the  basin 
before  it  has  reached  the  southern  end.  Now  the  master  of  the  tug 
apparently  did  not  so  understand  the  situation.  He  testified  that  the 
anchorage  ground  w^  about  300  or  400  feet  wide,  and  that  so  far  as 
he  knew  it  did  not  narrow,  but  "is  supposed  to  be  dug  all  the  same 
width."  He  might  very  easily,  therefore,  have  supposed  he  was  on 
anchorage  ground  because  he  had  not  yet  reached  the  buoy  which 
marked  its  southerly  terminus,  when  in  fact  by  reason  of  the  gradual 
reduction  of  the  width  both  tug  and  tow  were  actually  inshore  of  the 
dredged  basin. 

The  decree  is  affirmed,  with  interest  and  costs. 
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NEWHAIili  r.  JORDAN,  Collector. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  10,  1908.) 

No.  142. 

Customs  Ditties— Payment  Without  Protest— Payment  under  Mistakk  of 
Law. 

Importers  paid  an  internal  revenue  tax  on  their  importations  under 
a  mistake  of  law,  without  protest  of  any  kind,  written  or  oral.  Held, 
that  they  were  not  entitled  to  relief. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

For  decision  below,  see  149  Fed.  586. 

These  proceedings  were  brought  in  behalf  of  E.  Harold  Newhall, 
plaintiff  in  error  and  plaintiff  below,  against  Edward  B.  Jordan, 
United  States  collector  of  internal  revenue  for  the  First  district  of 
Brooklyn,  defendant  in  error  and  defendant  below. 

John  David  Lannon,  for  plaintiff  in  error. 

William  J.  Youngs,  U.  S.  Atty.,  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges.    . 

PER  CURIAM.  The  defendant,  as  collector  of  internal  revenue, 
caused  to  be  collected  taxes  upon  two  importations  of  bay  rum  from 
Porto  Rico,  which  taxes  were  paid  by  the  plaintiff  without  protest  of 
any  kind,  written  or  oral. 

The  Circuit  Court,  following  Chesebrough  v.  United  States,  192 
U.  S.  253,  24  Sup.  Ct.  262,  48  L.  Ed.  432,  held  this  to  be  a  payment 
under  a  mistake  of  law  for  which  no  relief  exists.    149  Fed.  586. 

We  arc  satisfied,  after  an  examination  of  the  authorities,  that  this 
conclusion  is  correct. 

The  judgment  is  affirmed. 


GOOD  FORM  MFG.  CO.  T.  WHITE. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  11,  1908.) 

No.  141. 

Patents— VALiDrrr  and  Infbtngement— Necktie. 

The  Davies  patent,  No.  605,947,  for  a  necktie,  altliough  of  narrow  scope 
discloses  invention,  and  is  valid ;   also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

On  appeal  from  a  decree  of  the  Circuit  Court,  entered  May  14,  1907, 
dismissing  the  bill,  which  was  filed  for  the  infringement  of  letters  pat- 
ent No.  605,947  granted  to  Charles  W.  Davies  for  an  improvement 
in  neckties.    The  opinion  below  is  reported  in  153  Fed.  759. 

Baxter  Morton,  for  appellant. 

J.  E.  Hindon  Hyde,  for  appellee. 

Before  COXE,  WARD,  and  NO  YES,  Circuit  Judges. 
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PER  CURIAM.  A  clear  and  careful  description  of  the  Davies  pat- 
ent and  of  the  prior  art  will  be  found  in  the  opinion  of  the  Circuit 
Court.  This  need  not  be  repeated  here.  The  judge  was  in  doubt  up- 
on the  question  of  invention ;  but,  conceding  patentability,  he  was  of 
the  opinion  that  the  claim  should  be  limited  to  the  precise  structure 
described  and  shown. 

The  invention  is  one  of  minor  importance,  having  for  its  object  the 
improvement  in  appearance  and  fit  of  an  article  of  wearing  apparel.  It 
belongs  generally  to  that  class  of  inventions  which  this  court  consider- 
ed and  sustained  in  Frost  Co.  v.  Cohn,  119  Fed.  505,  56  C.  C.  A.  185, 
Young  V.  Wolfe  (C.  C.)  120  Fed.  956,  and  Parramore  v.  Taylor,  114 
Fed.  97,  52  C.  C.  A.  45.  The  testimony  convinces  us  that  prior  to  the 
invention  of  Davies  there  was  serious  difficulty  in  keeping  the  neck- 
tie in  place  when  a  standing  collar  was  used.  The  tie  was  apt  to 
move  laterally  and  rise  on  the  collar,  and  when  tied  tight  enough  to 
prevent  these  movements  the  bow  was  unsymmetrical  and  presented 
a  slovenly  appearance  generally.  That  these  defects  were  appreciated, 
and  that  an  earnest  effort  was  made  to  remedy  them  for  more  than 
ten  years  prior  to  the  patent,  is  shown  by  the  record.  Various  expedi- 
ents for  anchoring  on  the  collar  before  and  behind  were  tried,  but 
they  all  possessed  defects  from  which  the  Davies  method  is  free.  The 
device  shown  in  the  patents  referred  to  in  the  opinion  of  the  Circuit 
Court  fell  far  short  of  remed)ring  the  defects. 

The  patent  upon  which,  perhaps,  principal  reliance  is  based,  was 
granted  to  Jacob  Hirshfeld  for  an  outing  belt.  The  patent  describes, 
and  the  drawings  show,  an  ordinary  cloth  belt  provided  with  a  two- 
part  clasp  and  a  sash  stitched  to  the  belt  about  one-third  of  its  length 
by  parallel  lines  of  stitches.  The  belt  is  intended  for  use  by  women 
when  engaged  in  outdoor  sports ;  the  sash  being  tied  into  a  bow  knot 
and  worn  at  the  back,  as  shown  in  the  drawings.  The  specification 
states  that  after  the  bow  has  been  formed  the  belt  may  be  removed  or 
arranged  in  position  without  disturbing  the  knot.  Even  though  this 
structure  were  reduced  to  the  size  of  an  ordinary  necktie,  it  is  mani- 
fest that  it  could  not  be  used  to  accomplish  the  results  of  the  Davies 
invention,  for  the  reason  that  it  would  not  prevent  either  vertical  or 
lateral  movement.  Though  belonging  to  a  limited  field  and  dealing 
with  subordinate  improvements,  we  are  of  the  opinion  that  the  fea- 
tures added  by  Davies  produced  an  advance  in  the  art  which  required 
a  higher  grade  of  ability  than  can  be  attributed  to  the  skill  of  the  call- 
ing. Although  it  is  true  that  the  patentee  encountered  great  difficulty 
in  the  Patent  Office,  his  claims  being  rejected  over  and  over  again, 
yet  we  are  unable  to  see  tl^at  the  proceedings  there  require  a  construc- 
tion of  the  claim  which  will  enable  the  defendant  to  escape  the  charge 
of  infringement 

The  defendant's  tie  contains  every  element  of  the  claim,  except  that 
the  connections  are  not  elastic,  buttonholes  have  been  substituted  for 
rings,  and  a  different  method  of  fastening  the  connection  to  the  inner 
face  of  the  band  has  been  adopted.  But  these  are  changes  not  affect- 
ing the  essence  of  the  invention,  which  is  found  unaltered  in  the  de- 
fendant's device.    The  complainant's  expert,  after  comparing  the  de- 
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fendant's  tie  with  the  daim,  reached  the  conclusion,  in  which  we  think 
he  is  correct,  that  "the  claim,  taken  element  by  element  and  feature 
by  feature,  reads  squarely  upon  the  defendant's  tie."  The  questions 
involved  are  not  entirely  free  from  doubt,  but  we  think  the  doubt  should 
be  resolved  in  favor  of  the  patent. 

It  follows  that  the  decree  must  be  reversed,  with  costs,  and  the  cause 
remanded  to  the  Circuit  Court,  with  instructions  to  enter  the  usual  de- 
cree for  the  complainant. 


BELLOWS  V.  UNITED  ELECTRICAL  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  10,  1008.) 

No.  168. 

Patbkts— Validity  awd  Infbinoement^-Tkleoraph  Key. 

The  Coffe  patent.  No.  812,183,  for  an  improvement  In  telegraph  keys, 
was  not  anticipated,  and  discloses  inyentlon  of  a  meritorious  character, 
which  entitles  the  patentee  to  the  benefit  of  the  doctrine  of  equivalents. 
Claim  11  also  held  infringed.  Claims  12,  13,  16,  18,  19,  21,  23,  25,  26.  27. 
and  28,  all  of  which  contain  as  an  element  what  is  known  as  a  "finger 
mechanism,"  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  dismissing  a  bill 
of  complaint  in  a  patent  infringement  suit.  The  patent  involved  is 
No.  812,183,  issued  February  13,  1906,  on  application  filed  January 
11, 1904,  to  William  O.  Coffe  for  improvement  in  telegraph  keys.  The 
claims  in  controversy  are  11,  12,  13,  16, 18, 19,  21,  23,  25,  26,  27,  and  28. 

For  opinion  below,  see  163  Fed.  588. 

Lyman  Ward  (E.  L.  Thurston,  of  counsel),  for  appellant. 

Kerr,  Page  &  Cooper  (Parker  W.  Page  and  Thomas  B.  Kerr,  of 
counsel),  for  appellees. 

Maurice  P.  Davidson  (Alfred  Yankauer,  of  counsel),  for  creditor 
respondents. 

Douglas  &  Minton,  for  creditors. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  devices  of  the  patent  have  been 
obscured  by  a  multitudinous  number  of  claims — 28  altogether — most 
of  them  wholly  superfluous  and  the  result  of  a  long  controversy  with 
the  Patent  Office  on  matters  of  detail ;  the  inventor  presented  himself 
originally  with  18  claims.  The  main  invention,  however,  is  not  diffi- 
cult of  comprehension,  and  since  the  entire  prior  art  is  embodied  in  a 
single  patent  the  case  is  really  a  very  simple  one. 

The  original  Morse  key  consisted  of  a  pivoted  lever  carrying  a  but- 
ton or  finger  piece  at  one  end,  and  was  worked  solely  by  the  hand  of 
the  operator,  who,  grasping  the  button  with  his  fingers,  oscillated  the 
lever  into  and  out  of  contact  with  a  suitable  terminal,  thereby  sending 
impulses  of  current  over  a  telegraph  line.  The  Morse  code  consists 
of  what  are  called  "dashes  and  dots."    A  dash  is  produced  by  holding 
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the  lever  in  contact  to  close  one  circuit  for  a  brief  interval;  dots  are 
produced  by  bringing  the  lever  rapidly  in  and  out  oi  contact  to  close 
another  circuit.  It  is  not  necessary  to  set  forth  details.  Suffice  it  to 
say  that  the  muscles  and  nerves  of  the  operator's  arm  were  subjected 
to  great  strain  during  prolonged  hours  of  work,  many  operators  be- 
coming victims  of  what  is  known  as  "telegrapher's  paralysis."  To 
remedy  this,  defendant  Martin  devised  a  transmitter,  which  would  re- 
lieve the  operator  of  at  least  a  part  of  this  severe  strain.  That  device 
is  shown  in  patent  to  Martin,  No.  732,648,  June  30,  1903.  A  finger 
piece  is  maintained  in  a  normal  position  midway  between  two  contact 
stops,  and  is  movable  horizontally  to  right  and  left.  If  moved  to  the 
left  and  against  the  contact  stop  on  that  side  the  line  is  closed,  and  a 
current  allowed  to  flow  as  long  as  such  contact  continues,  thus  pro- 
ducing a  "dash"  as  with  the  ordinary  key.  If  the  finger  piece  is  moved 
to  the  right  into  contact  with  the  contact  stop  on  that  side  it  closes  the 
circuit  of  a  small  electro-magnet.  This  magnet  is  provided  with  a 
pivoted  armature;  the  tip  end  of  such  pivoted  armature  contacts  with 
the  tip  end  of  a  pivoted  pendulum,  the  two  being  normally  in  contact, 
springs  and  stop-pieces  being  so  arranged  as  to  limit  movement  and 
restore  parts  to  place.  These  contacting  pivoted  structures  are  in  a 
circuit,  formed  when  the  key  piece  is  moved  to  the  right,  through 
which  circuit  go  the  "dot"  impulses.  By  reason  of  the  fact  that  as 
soon  as  this  circuit  is  established  the  small  electro-magnet  comes  into 
play,  the  armature  is  at  once  attracted  to  the  magnet.  The  armature, 
as  soon  as  its  movement  is  stopped  by  contact  with  the  pole  face  of 
the  magnet,  kicks  the  pendulum  out  of  contact  with  itself,  thereby 
breaking  the  circuit;  attraction  by  the  electro-magnet  at  once  ceases 
and  a  spring  retracts  the  armature.  Immediately  thereafter,  returning 
under  spring  influence  from  the  point  to  which  it  was  kicked,  the  tip 
of  the  pendulum  again  contacts  with  the  tip  of  the  armature,  circuit 
is  restored  and  the  operation  is  repeated.  This  action  continues  auto- 
matically so  long  as  the  finger  piece  is  held  to  the  right-hand  contact. 
The  result  is  a  succession  of  dot  impulses,  produced  not  by  the  rapid 
and  incessant  movement  of  the  operator's  hand,  but  the  single  act  of 
pushing  the  finger  piece  to  the  right.  This  ingenious  little  device 
saved  an  enormous  amount  of  strain;  it  eliminated  much  more  than 
half  of  the  operator's  hand  movements.  So  far  as  the  record  show^s, 
Martin's  device  "Was  developed  in  a  barren  field;  no  work  in  the  same 
direction,  even  unsuccessful  work,  by  other  patentees  is  disclosed.  It 
is  conceded  on  both  sides  that  his  patent  discloses  a  highly  meritorious 
invention. 

Meritorious,  however,  though  it  was,  it  apparently  had  its  defects. 
It  was  complicated,  which  added  to  its  cost,  and,  it  may  be,  impaired  its 
reliability.  Prom  the  above  description  it  is  evident  that  an  electro- 
magnet or  magnetic  engine  is  an  essential  element  of  the  instrument, 
and  it  was  desirable  to  simplify  it  by  eliminating  that  element,  thus 
making  it  a  motorless,  nonelectrical,  or,  as  complainant  expresses  it, 
a  self-contained,  instrument.  The  specification  of  the  patent  in  suit 
says : 

"The  mechanisms  heretofore  used  for  effecting  this  result  have  comprised 
electro-magnets,  batteries,  switches,  adjustable  springs,   and  other  features 
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making  a  complex  and  expensive  apparatus  and  one  requiring  continual  ad> 
Justnient  ^s  the  battery  runs  down.  The  object  of  [my]  Invention  Is  to  pro- 
vide a  mechanism  to  accomplish  the  same  result  while  doing  away  with  the 
electro-magnets  and  batteries,  the  construction  being  at  once  simple,  cheap, 
durable,  and  not  liable  to  get  out  of  order." 

We  do  not  find  it  necessary  to  describe  the  details  of  Coffe's  struc- 
ture. It  includes  in  combination:  (1)  A  vibrator  which  is  of  such 
character  that  it  has  the  inherent  capacity  for  continued  vibration  when 
once  its  vibration  is  initiated,  and  (2)  a  lever  capable  of  being  controlled 
by  an  operator  and  having  the  threefold  function  (a)  of  imparting  to 
the  vibrator  the  energy  for  initiating  its  vibration,  (b)  of  moving  said 
vibrator  to  and  holding  it  in  an  idle  position  in  which  it  cannot  vibrate, 
and  (c)  of  releasing  it  so  as  to  permit  it  to  vibrate  effectively.  The 
vibrator  of  the  prior  Martin  patent  is  an  electro-magnetic  vibrator,  and 
is  controlled  electrically  by  the  magnet.  The  vibrator  of  the  Coffe 
patent  is  a  mechanical  vibrator,  and  is  controlled  mechanically  by  the 
lever.  So  far  as  the  record  shows  Coffe  was  the  first  to  substitute  this 
mechanical  control  for  the  magnetic  control,  no  work  in  the  same  direc- 
tion, even  unsuccessful  work,  by  other  patente^ss  is  disclosed.  Coffe's 
is  the  first  self-contained  instriunent  of  this  class,  where  the  vibrator 
is  controlled  mechanically  without  the  use  of  an  electro-magnet  or 
other  subsidiary  motor.  Martin  has  testified  at  great  length  as  to  his 
experiments  and  productions  in  the  field  of  telegraph-key  mechanism, 
but  we  find  his  testimony  unpersuasive  to  any  conclusion  adverse  to 
Coffe.  Wherever  Martin's  testimony  is  supported  by  sketches,  or  ex- 
perimental models,  or  the  statements  of  other  witnesses  he  seems  to 
have  been  working  along  the  lines  of  his  first  device  with  a  subsidiary 
motor  as  an  element — electro-magnet,  clockwork  or  small  caloric  en- 
gine. In  our  opinion  the  device  of  the  patent  in  suit  is  a  meritorious 
invention,  and  the  patentee  is  entitled  to  the  benefit  of  the  doctrine  of 
equivalents. 

Besides  the  combination  of  vibrator  and  lever  above  set  forth  the 
patent  discloses  various  other  parts,  the  details  of  which  need  not  be 
set  'forth.  All  the  claims  in  controversy,  except  No.  11,  include  as  an 
element  what  is  known  as  the  "finger  mechanism" ;  we  find  in  defend- 
ant's device  such  a  departure  from  that  mechanism  as  precludes  us 
from  holding  those  claims  to  be  infringed.  It  will  be  necessary  there- 
fore to  discuss  claim  11  only,  which  reads  as  follows : 

''ll.  In  a  telegraph  transmitter,  in  combination,  a  vibrator  adapted  to  make 
and  bve&k  an  electrical  circuit,  a  key-lever  for  controlling  the  operation  of  said 
vibrator,  and  an  independent  circuit  controller  carried  by  said  lever." 

The  "independent  circuit-controller  carried  by  said  lever"  is  the 
contact  point  through  which  circuit  is  closed  when  the  finger  piece  is 
moved  to  effect  a  "dash"  impulse.  We  do  not  find  in  the  record  of 
proceedings  in  the  Patent  Office  anything  which  would  require  a  con- 
struction of  this  claim  other  than  such  as  would  be  put  upon  its  very 
plain  language  read  in  connection  with  the  description  of  invention 
set  forth  in  the  specifications. 

It  is  contended  by  the  defendants  that  it  is  so  broad  as  to  cover  the 
device  of  the  prior  Martin  patent,  but  we  think  such  contention  is  whol- 
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ly  unfounded.  The  very  object  of  the  invention  was  to  avoid  control 
of  the  vibrator  by  the  use  of  electro-magnets  and  batteries  and  to  sub- 
stitute therefor  a  purely  mechanical  control  by  the  lever  itself.  To 
interpret  the  words  "a  key-lever  for  controlling  the  operation  of  the 
vibrator"  so  broadly  as  to  cover  "an  electro-magnet  for  controlling 
the  operation  of  the  vibrator,"  would  be  to  strain  their  meaning  far 
beyond  what  they  were  used  to  express.  The  complainant's  "particular 
embodiment"  of  the  invention  described  in  the  specification  discloses  a 
vibrator  which  consists  of  a  pendulum  hanging  vertically  from  a  stand- 
ard. When  released  from  control  by  the  lever  it  swings  to  and  fro, 
as  pendulums  do,  bringing  a  leaf  spring  at  its  lower  end  into  and  out 
of  engagement  with  a  contact  point.  When  the  spring  is  in  engage- 
ment with  such  point  a  circuit  is  established  through  which  impulses 
are  sent,  and,  since  contact  is  being  made  and  broken  quickly  through 
the  swing  of  the  pendulum,  these  impulses  are  the  short  ones  known  as 
"dots."  When  enough  dots  have  been  sent,  the  operator  ceases  to  hold 
the  finger  to  the  right,  and  a  spring  returns  the  lever  to  normal  posi- 
tion ;  that  is,  with  its  end  pressed  sideways  against  the  pendulum  hold- 
ing the  latter  at  rest  with  its  contacting  leaf  spring  engaged  with  a 
dead  stop-piece  opposite  to  the  contact  point  with  which  the  spring 
made  and  broke  connection  when  in  motion.  The  act  of  thus  moving 
the  pendulum  to  one  side  with  its  depending  spring  pressing  against 
the  stop-piece  imparts  a  tendency  to  begin  vibration  (under  impulse  of 
the  spring)  as  soon  as  the  lever  is  moved  out  of  normal  position.  At 
the  finger  end  of  the  lever  there  is  a  contact  point,  so  arranged  that 
when  the  operator  moves  the  finger  piece,  it  engages  with  another  con- 
tact point  establishing  a  circuit,  independent  of  the  circuit  through 
which  "dot"  impulses  are  sent  by  the  oscillating  pendulum.  This  inde- 
pendent circuit  carries  the  "dash"  impulses,  and  the  contact  point  in 
the  finger  piece  controls  it.  In  normal  position  both  circuits  are  open. 
In  defendant's  apparatus  the  vibrator  is  hung  horizontally  instead  of 
vertically.  It  is,  mechanically  speaking,  a  reed.  The  lever  is  cut  off 
a  short  distance  beyond  the  pivot  and  is  prolonged  with  a  short  length 
of  flexible  blade  spring,  beyond  which  extends  a  rod  with  an  adjustable 
weight.  When  the  lever  moving  up  to  and  against  a  stop-piece  is 
suddenly  stopped,  the  weighted  rod  beyond  the  blade  spring  vibrates 
^s  a  pendulum  does ;  such  a  reed  is  a  well-known  mechanical  equivalent 
of  the  pendulum.  When  set  in  motion  by  the  movement  of  the  lever, 
the  horizontal  oscillations  of  the  weighted  rod  bring  a  leaf  spring  at 
its  side  into  and  out  of  engagement  with  a  contact  point.  When  the 
spring  is  in  engagement  with  such  point  a  circuit  is  established  through 
which  impulses  are  sent,  and,  since  contact  is  being  made  and  broken 
quickly  through  the  oscillations  of  the  weighted  rod,  these  impulses 
are  the  short  ones  known  as  dots.  When  enough  of  them  have  been 
sent,  the  operator  ceases  to  hold  the  finger  end  of  the  lever  to  the  right 
and  a  spring  returns  the  lever  to  normal,  which  is  a  position  so  far 
from  the  contact  point  that  the  leaf  spring  can  no  longer  make  circuit, 
and  the  lever  being  at  rest  vibration  soon  cea-ses.  It  is  the  movement 
of  the  lever  in  one  direction  which  imparts  vibration  through  its  being 
driven  against  a  stop-piece,  while  the  return  ojf  the  lever  puts  the  vi- 
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brator  out  of  action.  The  operation  of  the  vibrator  is  controlled  by  the 
key-lever  and  in  substantially  the  same  way  as  in  the  patent.  At  the 
finger  end  of  the  lever  there  is  a  contact  point  so  arranged  that  when 
the  operator  moves  the  finger  piece  it  engages  with  another  contact 
point  establishing  a  circuit  independent  of  the  circuit  through  which 
dot  impulses  are  sent  by  the  oscillating  reed.  This  independent  circuit 
carries  the  dash  impulses,  and  the  contact  device  on  the  finger  piece 
controls  it.  There  are  differences  in  the  structure  of  the  finger  end  of 
the  lever.  The  defendant's  device  includes  a  supplementary  key-lever 
mounted  on  the  main  key-lever  and  having  a  very  slight  play;  but, 
construing  this  claim  as  we  do,  we  regard  such  differences  as  imma- 
terial details.  Both  combinations  accomplish  the  same  results  in  sub- 
stantially the  same  way  and  by  the  use  of  well-known  mechanical  equiv- 
alents. Infringement  of  claim  11  is  proved,  but  since  the  appellant  has 
failed  as  to  the  other  claims  there  can  be  no  costs  of  this  appeal. 

Decree  reversed  and  cause  remanded,  with  instructions  to  decree  in 
conformity  with  this  opinion,  but  without  costs. 


MARTIN  ▼.  WALIi.  4jl 

(Circuit  Coart  of  Appeals,  Second  Circuit    March  10,  1906.) 
No.  162. 

PATBNX&-"IinrBINaKMKlVr— l^CUBGBAPH   TBANSMITTEB. 

The  Martin  patent,  No.  767,803,  for  a  telegraph  transmitter,  held  in- 
fringed as  to  daiins  1  and  2. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  Vork. 

This  cause  comes  here  upon  appeal  from  a  decree  for  injunction  ana 
accounting  in  a  suit  on  patent  767,303  granted  August  9,  1904  (ap- 
plication filed  May  7,  1904),  to  Horace  G.  Martin  for  a  telegp-aph 
transmitter,  or  key. 

For  opinion  below,  see  153  Fed.  589. 

Lyman  Ward  (E.  L.  Thurston  of  counsel),  for  appellant. 
Kerr,  Page  &  Cooper  (T.  B.  Kerr  and  Parker  W.  Page,  of  counsel), 
for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  parties  are  practically  the  same 
as  in  the  suit  of  Bellows  v.  United  Electrical  Mfg.  Co.  and  Martin  (160 
Fed.  663),  opinion  in  which  is  filed  at  this  session,  Wall  being  a 
seller  of  instruments  made  by  the  Mecograph  Company  under  which 
name  Bellows  does  business. 

The  keys  complained  of  are  made  under  the  Cofle  patent  which  we 
sustained  in  the  other  suit,  and  are  covered  by  claim  11  therein  consid- 
ered, but  in  details  of  structure  on  the  finger  side  of  the  lever  they  dif- 
fer from  the  mechanism  shown  in  that  patent  and  covered  by  several 
of  its  claims.  They  more  closely  resemble  the  device  of  the  patent 
in  this  suit.    The  Coffe  patent  has  a  lever  movable  in  one  direction 
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only  for  dot  impulses  and  a  supplemental  key  lever  for  sending  dashes 
to  line.  Complainants'  patent  in  suit  has  a  key  lever  itself  movable 
in  one  direction  for  dots  and  in  the  other  for  dashes.  The  improve- 
ment is  a  small  one,  but  we  think  exhibits  patentable  invention,  and  in- 
fringement seems  to  be  clear.  The  CoflFe  patent,  as  we  have  found, 
antedates  Martin's  earliest  date,  but  that  circumstance  is  not  material, 
since  the  particular  improvement  now  under  consideration  is  not 
shown  in  it.  Complainant  admitted  on  cross-examination  that,  when 
he  "commenced  to  manufacture  and  sell  his  vibroplex  instrument" 
and  "when  he  filed  his  application"  he  was  aware  that  instruments 
like  those  now  complained  of  were  being  manufactured  and  sold.  De- 
fendant put  in  no  evidence,  and  we  do  not  know  how  long  after  the 
filing  of  application  for  Coffe's  patent  it  was  when  the  latter  produced 
his  instruments  with  the  improvement  not  covered  by  that  patent. 
On  the  proof  as  it  stands  (it  is  in  that  respect  substantially  the  same 
in  both  cases),  we  are  not  satisfied  that  Martin  antedated  Coffe  as  to 
the  main  invention,  but  we  are  of  the  opinion  that  Martin  conceived 
the  particular  instrument  shown  in  the  patent  in  suit,  and  reduced 
it  to  practice  before  he  began  to  manufacture  it  for  sale. 

The  opinioir  of  the  Circuit  Court  is  affirmed  as  to  claims  1  and  2, 
with  costs,  waim  3  seems  to  have  been  included  in  the  decree  by 
inadvertence  resulting  from  an  error  of  printing  in  the  official  copy 
of  the  patent,  the  last  line  of  claim  2  and  the  first  line  of  claim  3  hav- 
ing been  omitted.  No  charge  of  infringement  of  the  third  claim  was 
ever  pressed.  Under  these  circumstances,  costs  should  not  be  with- 
held. 


EMPIRE  CREAM   SEPARATOR  CO.   et  al.  ▼.   SEARS,   ROEBUCK  &  CO. 

No.   221. 
(arcuit  Court  of  Appeals,  Second  Clrcnlt     April  4,  1908.) 

PaTBITTS— IRFBINOEKENT— CbEAM    SePABATOBS. 

The  Andersson  patent.  No.  555,893,  for  an  Improvement  in  centrifugal 
cream  s^arators,  which  consists  essentially  In  the  use  of  an  eccentrically 
pierced  rotable  plug  through  which  the  cream  flows  after  being  separated 
from  the  milk,  was  not  anticipated,  and  discloses  invention,  but  Is  restrict- 
ed by  the  prior  art  within  very  narrow  limits.  As  so  construed  held  in- 
fringed by  one  device  used  by  defendant,  but  not  by  others. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  appeal  from  a  decree  of  the  Circuit  Court  entered  December 
3,  1907,  holding  valid  and  infringed  both  claims  of  letters  patent  No. 
555,893  granted  March  3,  1896,  to  Gustaf  M.  Andersson  for  improve- 
ments in  centrifugal  cream  separating  apparatus.  The  opinion  below 
is  reported  in  157  Fed.  238. 

Frank  T.  Brown,  Francis  A.  Hopkins,  and  Andrew  Foulds,  Jr., 
for  appellant. 
William  Houston  Kenyon,  for  appellees. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 
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COXE,  Circuit  Judge.  The  Andersson  patent,  relates  to  a  minor 
and  subsidiary  part  of  an  exceedingly  ingenious  and  useful  machine, 
viz:  an  eccentrically  pierced  rotable  plug,  through  which  the  cream 
flows  after  being  separated  from  the  milk  by  the  action  of  a  cen- 
trifugal separator.  The  patentee  states  that  the  object  of  the  inven- 
tion is  to  provide  a  delicate  adjustment  of  the  fluid  outlet,  from  the 
separating  drum,  so  as  to  secure  thick  or  thin  cream  at  the  will  of 
the  operator,  the  thin  cream  being  nearest  the  periphery  of  the  re- 
volving drum  and  the  rich  cream  at  the  center. 

The  specifications  says: 

^The  outlet  for  the  lighter  fluid  is  an  adjustable  plug  a,  rotatively  mounted 
In  an  opening  in  the  upper  wall  of  the  main  separating  chamber  of  the  drum 
and  preferably  screw- threaded  exteriorly.  This  outlet-plug  is  pierced  eccen- 
trically, 80  that  when  this  outlet-plug  Is  turned  the  orifice  will  be  moved  to- 
ward or  from  the  axis  of  the  separating  drum.  *  «  •  The  outlet-plug  a 
is  located  at  a  distance  from  the  axis  of  the  drum  corresponding  very  nearly 
with  the  radius  of  the  tamer  wall  of  the  fluid  within  the  drum  during  the 
operation  of  the  drum.  The  intense  centrifugal  force  resulting  from  the 
rapid  revolution  of  the  drum  causes  the  separation  of  the  particles  of  the 
fluid  and  a  rearrangement  of  the  particles  according  to  their  specific  gravity, 
the  heavier  particles  arranging  themselves  near  the  periphery  of  the  drum 
and  the  lighter  particles  arranging  themselves  nearest  the  axis  of  the  drum. 
Now  the  position  of  the  outlet  a'  for  the  lighter'  particles  determines  the  den- 
sity of  the  lighter  fluid  that  passes  out  through  such  outlet  a',  for  the  reason 
that  the  outlet  for  the  heavier  fluids  is  fixed,  and  the  relative  positions  of 
these  two  outlets  determine  through  the  equilibrium  of  the  fluids  the  density 
of  the  fluid  which  will  flow  out  through  the  outlet  a'.  As  the  fluid  supplied 
to  the  separating-drum  is  not  always  of  the  same  consistency,  it  becomes 
necessary  at  various  times  to  slightly  adjust  the  outlet  a',  even  when  the  de- 
vice is  always  used  upon  the  same  character  of  material,  as  well  as  to  initially 
delicately  adjust  the  outlet" 

The  claims  are  as  follows: 

"1.  In  a  centrifugal  separator,  the  combination  with  the  separator-drum  of 
an  eccentrically-pierced  rotable  plug  fitted  in  the  walls  of  a  separatLng-cham- 
ber  of  said  drum  and  so  arranged  that  the  rotation  of  said  plug  adjusts  the 
distance  from  the  axis  of  the  drum  to  said  eccentric  openhag,  substantially  as 
set  forth. 

"2.  In  a  centrifugal  separator,  the  combination  with  the  separator-drum  of 
the  rotable  screw-plug  a,  having  the  eccentric  orifice  a'  formed  therein  and  fit- 
ted In  the  walls  of  a  separa ting-chamber  of  said  drum,  substantially  as  set 
forth.'* 

The  only  distinction  between  the  claims  from  a  legal  point  of  view 
is  that  the  second  claim  is  limited  to  a  screw-plug.  In  short,  the 
entire  controversy  relates  to  a  rotable  plug,  but  little  larger  in  diameter 
than  an  ordinary  lead  pencil,  with  a  hole  through  it  between  the  axis 
and  periphery. 

The  main  defense  relied  on  is  that,  if  Andersson  has  made  any  in- 
vention at  all,  it  must,  in  view  of  the  prior  art,  be  restricted  within 
the  exceedingly  narrow  limits  permitted  a  simple  improvement  in  a 
well  known  art. 

Williams  in  his  patent  No.  500,787  of  July  4,  1893,  shows  a  cen- 
trifugal creamer  with  a  vertical  tube  attached  to  the  separator  bowl 
and  so  located  that  it  comes  just  where  the  cream  wall  and  milk  wall 
meet,  the  thickness  of  the  cream  being  varied  by  means  of  a  screw 
threaded  nozzle  in  the  end  of  the  tube.     The  Williams  application 
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was  filed  May  12,  1892.  That  such  a  patent  may  be  considered, 
though  issued  after  the  application  of  the  patent  in  controversy,  is 
decided  in  Drewson  v.  Hartje  Co.,  131  Fed.  734,  65  C.  C.  A.  548. 
A  prior  patent  to  Petersen  and  Nielsen  is  for  the  delivery  of  different 
grades  of  cream  from  the  separator  by  means  of  a  discharge  pipe 
adjusted  forward  or  back,  to  regulate  the  discharge  of  cream.  Bergh, 
in  1887  (No.  14,120),  provided  his  separating  machine  with  one  or 
more  small  pipes  screwed  into  the  neck  and  thus  rendered  adjustable 
therein.  The  Malmros  machine  has  a  concentrically  pierced  radial 
screw-pldg  capable  of  being  screwed  in  or  out  to  tap  the  thick  or 
thin  cream,  respectively.  This  is  the  principle  upon  which  the  plug 
of  the  De  Laval  Company  operates.  They  employ  a  rotable  plug  with 
a  hole  through  the  center,  located  in  the  vertical  wall  of  the  neck 
of  the  separatin^-chamber,  with  its  axis  radial  to  the  axis  of  the 
chamber  so  that  it  may  be  screwed  to  take  the  thick  or  thin  cream  as 
desired.  The  De  Laval  Company  has  also  used  a  solid  plug  which  is 
located  as  is  the  one  last  mentioned,  but  so  arranged  that  its  inner 
end  projects  into  a  vertical  passage  through  which  the  cream  passes,* 
the  flow  being  regelated  by  the  extent  of  the  obstruction  of  the  pas- 
sage by  the  plug.  All  of  these  and  similar  constructions,  showing 
inconsequential  changes  and  variations,  were  described  in  patents  and 
publications  or  were  in  actual  use  prior  to  the  Andersson's  applica- 
tion. Though  none  of  them  anticipates,  the  field  of  invention  is  con- 
fined within  exceedingly  narrow  limits. 

Indeed,  the  persistency  with  which  the  defendant  clings  to  the 
vertical  rotable  plug  furnishes  one  of  the  principal  reasons  which 
leads  us  to  reject  the  defense  of  non-patentability.  The  problem  was 
so  simple  and  so  many  solutions  were  offered  by  the  prior  art  that  it 
would  seem  that  a  mechanic  of  very  ordinary  skill  should  have  found 
a  successful  solution  without  adopting  the  eccentrically  pierced  rotable 
plug.  For  instance,  a  series  of  small  vertical  passages  with  open- 
ings at  the  top  of  the  neck  might  have  been  arranged  with  a  sliding 
or  pivoted  cover  having  one  opening  therein  to  register  with  the 
opening  of  the  passage  which  the  operator  desired  to  use,  the  other 
openings  remaining  closed.  We  see  no  reason,  either,  why  the  De 
Laval  solid  plug  inserted  radially  but  with  an  opening  through  it  at 
right  angles  to  its  axis  near  its  end,  the  plug  crossing  an  oblong  ver- 
tical passage  to  the  cream  wall  with  an  opening  at  the  top  of  the 
neck — the  opening  being  less  in  width  than  the  diameter  of  the  plug — 
could  not  have  been  made  available.  In  this  way  when  the  plug  is 
screwed  in  or  out  the  opening  in  the  plug  may  be  brought  into  a  ver- 
tical position  at  any  desired  distance  for  discharging  rich  cream  or 
otherwise.  Again,  a  vertical  plug  with  a  concentric  opening  through 
it  and  a  pipe  at  the  lower  end  extending  from  the  concentric  opening 
and  at  right  angles  thereto  to  a  point  near  the  periphery  of  the  plug, 
might  have  been  utilized. 

These  suggestions  are  only  made  tentatively  to  illustrate  some  of 
the  methods  which  even  a  layman  might  adopt  to  facilitate  a  result, 
the  importance  of  which  was  known  to  all,  viz. :  a  discharge  opening, 
the  intake  of  which  could  be  varied  slightly  with  reference  to  the  posi- 
tion of  the  cream.    However,  we  are  inclined  to  give  the  benefit  of 
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the  doubt  to  the  patent  and  are  of  the  opinion  that  Ahdersson  has  made 
a  sufficient  improvement  to  entitle  him  to  protection  against  one  who 
uses  that  improvement. 

As  the  first  plug  made  by  the  defendant  was  a  Chinese  copy  of  the 
patented  plug,  the  decree,  so  far  as  the  "Old  Style"  plug  is  concerned, 
was  properly  granted.  As  to  the  other  plugs  in  controversy  we  are 
of  the  opinion  that  a  construction  broad  enough  to  cover  them  will 
invalidate  the  claims.  It  is  unnecessary  to  go  to  the  lexicographers 
to  ascertain  the  meaning  of  the  word  "pierced"  for  we  have  the  paten- 
tee's own  definition.  The  drawings  show  an  opening  straight  through 
the  plug  from  top  to  bottom  and  there  can  be  no  doubt  that  he  used 
the  word  to  describe  such  an  opening.  He  shows  no  other  construction. 
Not  only  have  the  defendant's  plugs  "New  Style"  and  "Latest  Model," 
no  eccentric  orifice  in  the  sense  of  the  patent,  they  have  no  orifice  of 
any  kind.  The.  "New  Style"  plug  operates  in  connection  with  a 
fixed  aperture  in  the  bowl  which  is  opened  to  a  greater  or  less  degree 
by  turning  the  plug  which  has  a  deep  groove  or  channel  cut  therein 
extending  across  its  lower  half  at  right  angles  to  its  axis.  The  "Latest 
Model"  is  simply  the  "New  Style"  with  one  of  the  walls  of  die  chan- 
nel cut  away. 

An  elaborate  and  ingenious  argument  is  presented  By  the  com- 
plainants to  prove  that  the  defendant's  groove  is  the  eccentric  piercing 
and  eccentric  orifice  of  the  claims.  Such  reasoning  may  convince  the 
highly  trained  mind  of  the  expert  but  will  probably  fail  to  impress 
those  who  have  nothing  to  rely  on  but  plain  common  sense.  One 
who  gives  to  the  words  of  the  claims  the  obvious  meaning  intended 
by  the  patentee,  will  hesitate  long  before  reaching  the  conclusion  that 
a  screw  which  has  one  side  of  its  lower  half  cut  away  is  eccentrically 
pierced,  or  pierced  at  all.  If  we  construe  the  claim  broadly  enough 
to  cover  the  defendant's  plugs,  they  will  also  cover  the  De  Laval  and 
other  structures  of  the  prior  art.  The  orifice  through  which  the 
cream  flows  in  defendant's  machine,  is  not  in  the  plug  tmt  in  the  neck 
of  the  bowl.  The  plug,  revolving  across  the  lower  end  of  this  pas- 
sage-way, regulates  the  density  of  the  cream  by  making  the  opening 
wide  or  narrow  as  the  operator  may  desire.  All  of  the  manufacturers 
of  cream  separators  have  adopted  devices  for  regulating  the  density 
of  the  flow.  They  accomplish  substantially  the  same  result  in  sub- 
stantially the  same  way. 

The  complainant's  plug  is  simple  and  efficient,  and  we  think,  has 
some  advantages  over  the  other  devices  shown.  The  defendant  while 
employing,  as  all  must  do,  the  general  features  necessary  to  secure 
proper  regulation,  does  not  employ  the  complainants' •  improvement. 
In  view  of  the  fact  that  the  defendant  has  made  the  identical  device 
of  the  patent,  and  that  the  decree  is  general  in  character,  not  specify- 
ing the  "New  Style  or  Latest  Model"  as  infringing  plugs,  it  would 
seem  that  the  decree  as  entered  is  correct,  but  as  the  controversy  *in 
this  court  has  centered  around  the  "New  Style"  and  "Latest  Model" 
plugs,  there  should  be  a  modification  of  the  decree  making  it  clear 
that  neither  the  injunction  nor  the  accounting  applies  to  the  plugs 
last  mentioned. 
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Even  if  complainant's  counsel  be  correct  in  the  assertion  that  the 
"Latest  Model"  is  not  involved  in  this  appeal,  we  think  it  for  the  in- 
terest of  all  concerned  that  all  doubt  regarding  it  should  now  be  re- 
moved. It  is  true  that  strictly  speaking  these  questions  could  more 
properly  be  considered  upon  an  appeal  from  a  final  decree,  but  there 
is  every  reason  why  the  parties  should  not  be  subjected  to  the  expense 
of  futile  litigation. 

We  think  the  best  disposition  to  make  of  the  matter  is  to  remand 
the  cause  to  the  circuit  court  with  instructions  to  amend  the  decree 
by  excluding  from  its  provisions  the  two  plugs  last  mentioned. 

Neither  party  is  entitled  to  costs  in  this  court. 


GENERAL  ELBOTRIC  CO.  r.  CORLISS  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    March*  10,  1908.) 

No.  139. 

Patents— INVKNTION— Electric  Motor. 

Tbe  Eickemeyer  patent,  No.  677,306,  for  an  altematiDg  carrot  motor, 
is  void  for  anticipation  and  lack  of  Invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  EHstrict  of  New  York. 

This  cause  conies  here  upon  appeal  from  a  decree  for  injunction  and 
accounting  under  certain  claims  of  United  States  patent  No.  677,308, 
issued  to  the  executors  of  Rudolph  Eickemeyer,  June  25,  1901,  for 
an  alternating  current  motor.  The  patent  was  granted  upon  division 
of  an  application  filed  July  6,  1894. 

For  opinion  below,  see  154  Fed.  671. 

Clifton  V.  Edwards  and  T.  F.  Sheridan,  for  appellants. 
Charles  Neave  and  F.  P.  Fish,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  motor  of  the  patent  is  an  induction 
motor;  a  quotation  from  appellee's  brief  will  sufficiently  indicate  the 
characteristics  of  that  type  and  make  the  specifications,  hereafter  to 
be  quoted,  more  intelligible: 

''Induction  motors  are  tliose  In  which  the  coils  of  the  field  magnets  are 
traversed  by  an  alternating  current  brought  from  the  outside  source  of  supply, 
but  the  rotating  armature  has  absolutely  no  connection  with  any  outside 
source  of  supp4y.  The  currents  traversing  the  closed  rings  or  coils  on  the  ar- 
mature and  producing  the  armature  magnets  are  induced  there  by  reason  of 
the  .changing  volume  and  direction  of  the  magnetism  produced  by  the  field 
coils.  There  are  no  brushes  and  commutators  such  as  are  used  with  the  di- 
rect current  motor,  and  therefore  there  is  at  hand  no  such  definite  means  of 
causing  the  armature  currents  to  flow  in  the  direction  and  at  the  places  and 
times  necessary  for  producing  such  magnetism  in  tbe  armature  as  will  start 
th^  motor  and  cause  continuous  rotation." 

As  complainant's  expert  expresses  it : 

•*nie  constructor  has  no  way  of  controlling  these  currents  except  through 
the  control  of  the  magnetic  field  itself,  and  to  determine  their  position, 
strength,  and  time  of  reversal  be  can  depend  only  upon  the  production  of  m 
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correct  physical  structure.  Therefore  by  bis  structure  be  determines  his  mag- 
netic field,  and  by  his  magnetic  field  he  determines  both  his  armature  cur- 
rents and  the  reaction  between  these  currents  and  field  to  produce  motion." 

In  motors  of  this  type  the  theory  of  rotation  of  the  armature  is  this: 
On  the  field  there  is  a  succession. of  magnets  and  on  the  armature  a 
like  succession  of  them — each  magnet  being  produced  by  a  flow  of  cur- 
rent through  a  coil  or  ring  which  surrounds  the  iron  which  consti- 
tutes such  magnet.  When  the  current  flows  one  way  the  magnet  be- 
comes a  north  pole,  when  it  flows  the  other  way,  it  becomes  a  south 
pole,  and,  since  with  an  alternating  current  the  direction  of  the  cur- 
rent is  constantly  and  rapidly  changing,  the  polarity  of  the  iron  around 
which  it  flows  (which  for  convenience  we  will  call  the  tooth,  although 
the  tooth  does  not  necessarily  physically  project)  is  changing  polarity 
in  like  manner.  Continuous  movement  of  rotation — we  refer  again 
to  complainant's  brief — is  produced  by  the  arrangement  of  these  two 
series  of  magnets.  If  we  have  a  straight  bar  magnet  pivoted  at  its 
middle  point  so  that  it  may  rotate,  and  if  its  north  pole  is  brought 
near  the  south  pole  of  a  magnet,  stationary  as  are  the  magnets  of  the 
field,  such  north  pole  will  rotate  until  it  comes  as  near  as  it  can — that 
is,  opposite — the  south  pole  of  the  stationary  magnet,  and  then  it  would 
stop,  for  it  has  moved  as  near  to  the  attracting  pole  as  it  can.  Each 
single  tooth  with  its  corresponding  tooth  on  the  opposite  side  of  the 
axis  of  the  armature  may  be  considered  such  a  pivoted  straight  bar 
magnet.  When  the  north  pole  of  the  rotating  bar  magnet  has  come 
opposite  the  attracting  south  pole  in  the  field  magnet  it  would  stop, 
as  we  have  seen,  but  if  as  it  drew  near  such  south  pole  that  pole  were 
moved  further  along  the  north  pole  would  pursue  it,  and  rotation  be 
continued.  The  same  efl?ect  would  be  produced  by  changing  in  some 
way  the  pivoted  north  pole  to  a  south  pole  after  it  had  moved  to  the 
stationary  south  pole  and  providing  another  stationary  north  pole  at  a 
location  a  little  further  along  in  the  arc  of  rotation,  in  which  case  the  sta- 
tionary south  pole  would  repel  the  new  pivoted  south  pole,  and  the  suc- 
ceeding stationary  north  pole  would  attract  the  moving  south  pole; 
and.  if  this  last-mentioned  south  pole  were  then  again  changed  to  a 
north  pole  and  another  stationary  south  pole  were  created  a  little 
further  along  in  the  arc  of  rotation,  the  pivoted  north  pole  would  move 
to  it.  If  this  were  repeated  all  around  the  arc  of  movement,  the  ro- 
tation would  be  continuous.  Although  this  theory  may  be  thus  simply 
stated  it  is  apparently  no  easy  matter  so  to  arrange  all  parts  that  the 
changes  of  polarity  are  effected  at  the  necessary  moment  of  time  and 
with  the  moving  parts  in  such  relation  to  the  stationary  parts  that 
rotation  may  be  continuous. 

For  simplicity  of  description  we  have  spoken  of  the  magnets  of  the 
armature  as  teeth  of  iron  surrounded  by  a  conducting  coil  or  ring,  but 
it  is  understood  that  each  coil  or  ring  itself  when  current  is  induced 
in  it  acts  like  a  magnet  and  changes  polarity  with  every  change  of  di- 
rection of  the  induced  current.  In  the  art  of  effecting  continuous  ro- 
tation by  changing  polarity  of  the  magnet  through  changes  of  current 
direction,  a  difficulty  presented  itself,  and  it  is  to  the  overcoming  of 
such  difficulty  that  the  device  of  the  patent  is  directed.  Whether  we 
speak  of  teeth  or  whether  we  speak  of  coils  it  will  happen  in  a  device 
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where  all  the  poles  grouped  around  the  arc  of  rotation  are  symmetri- 
cal that  "dead  points"  will  be  developed;  momentum  might  keep  the 
motor  going,  but  they  would  have  a  locking  or  checking  action  which 
it  is  desirable  to  eliminate.  A  single  tooth  when  exactly  opposite  an- 
other tooth  of  like  polarity  would  be  repelled,  but  whether  that  re- 
pulsion would  tend  to  rotate  it  forward  or  backward  would  depend 
upon  what  were  at  the  precise  moment  of  time  the  mutual  relations  of 
all  other  teeth  (or  groups  of  teeth)  and  the  field  magnets  opposite  to 
which  they  were  located.  So  with  the  armature  coils.  One  of  them 
having  been  repelled  from  one  of  the  field  magnets  may  come  into 
the  sphere  of  influence  of  the  next  magnet,  which  acts  in  the  same 
way  that  the  first  magnet  did  and  tends  to  repel  the  coil  and  to  prevent 
it  from  moving  further.  In  other  words,  it  is  caught  between  the 
two  magnets  and  locked  in  position.  It  is  unnecessary  to  go  at  any 
further  length  into  the  details  of  what  takes  place,  or  may  take  place. 
It  is  safe  to  assume  that  this  opinion  will  not  be  read  by  any  one  who 
is  not  already  more  familiar  with  the  obscure  and  invisible  movements 
of  electric  and  magnetic  currents  than  this  court  is,  despite  the  ex- 
haustive and  able  briefs  and  arguments  which  have  been  submitted; 
it  is  sufficient  to  indicate  that  we  understand  that  there  is  a  double 
locking  action  to  be  overcome,  and  that,  in  motors  of  this  type  it  can 
be  overcome  only  by  structural  arrangements,  not  by  brushes  or  com- 
mutators.   Another  excerpt  from  complainant's  brief  says : 

"If  we  assume  the  field  maguets  are  increased  In  number  so  that  tbey  fill 
the  entire  circumference,  and  if  we  assume  there  are  mounted  on  the  axis  of 
the  armature  the  same  number  of  armature  coils  that  there  are  field  magnets. 
It  will  be  seen  that  in  accordance  with  the  locking  action  which  we  have  de- 
scribed with  reference  to  one  armature  coil,  all  of  such  coils  will  come  into 
locking  position  at  the  same  time,  each  coll  standing  at  a  position  interme- 
diate between  each  of  the  nearest  two  field  magnets." 

It  appears  that  the  same  effect  is  produced  when  each  iron  tooth 
of  the  armature  is  exactly  opposite  an  iron  tooth  of  the  field.  If  each 
two  of  such  opposed  teeth  are  of  the  same  polarity  all  would  be  repelled, 
if  each  were  of  opposite  polarity,  all  would  be  attracted  at  the  same 
time  and  the  tendency  would  be  to  lock  the  machine.  It  further  ap- 
pears that  it  makes  no  diflFerence  whether  the  poles  of  the  field  are 
exactly  equal  in  number  to  the  teeth  or  coils  of  the  armature ;  a  sym- 
metrical relation  may  be  as  readily  established  when  there  are  two, 
or  three,  or  more  teeth  or  coils  to  be  positioned  relatively  to  each  mag- 
net pole. 

Complainant  thus  summarizes  the  device  of  the  patent: 

"Mr.  Eickemeyer,  in  order  to  prevent  the  locking  action  we  have  described, 
provided  armature  coils  of  such  a  number,  and  so  spaced  with  reference  to  the 
field  magnets,  that  not  all  of  them  could  be  in  a  locking  position  at  the  same 
time,  so  that  the  armature  as  a  whole,  whatever  might  be  its  position,  is  just 
as  free  to  move  as  when  it  is  in  any  other  position." 

Referring  to  the  specifications,  we  find  the  patentee's  method  of 
avoiding  or  overcoming  the  locking  tendency,  above  described.  "The 
armatures  of  the  motors  embody  iron  core?  with  tightly-inserted  longi- 
tudinal copper  conductors  and  copper  heads  and  are  novel  in  that  said 
parts  are  so  organized  and  united  by  soldering  as  to  constitute  a  sub- 
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stantially  integral  solid  structure  [he  means  an  integral  copper  struc- 
ture imbedded  in  an  integral  iron  core],  and  afford  the  desired  num- 
ber of  dosed  circuits  which  are  traversed  by  currents  induced  by  the 
rotation  of  the  armature  through  and  by  the  alternations  of  the  mag- 
netic field."  This  solid  integral  armature  structure  is  known  as  a  "squir- 
rel-cage" and  the  present  controversy  is  in  no  way  concerned  with  that 
feature  of  the  patent;  it  is  electrically  and  magnetically  the  equiva- 
lent of  wire  conductors  wound  on  an  armature  between  peripheral 
iron  teeth.  "In  armatures  of  this  type  the  longitudinal  conductors  are 
angularly  arranged  and  in  one  or  more  concentric  rows,  so  disposed 
in  the  iron  core  as  to  separate  parts  of  it  into  sections  divided  sub- 
stantially on  radial  lines  extending  from  the  periphery  inwardly;  al- 
so in  having  the  field-poles  and  the  longitudinal  conductors  unsjrm- 
metrical  with  relation  to  each  other,  so  that  no  two  magnet  poles  can 
ever  have  a  magnetic  circuit  (through  portions  of  the  core)  which  is 
precisely  the  same  as  that  of  any  other  two  poles,  and  also  in  hav- 
ing the  plugs  (or  longitudinal  conductors)  and  poles  located  unsym- 
metrically,  so  that  no  two  adjacent  plugs  will  occupy  the  same  position 
with  relation  to  their  adjacent  pole  or  poles  as  any  other  two  similar 
plugs  will  occupy  with  relation  to  their  adjacent  pole  or  poles." 

"The  armature  or  induced  member  B  contains  certain  novel  features 
in  its  construction  by  which  highly  effective  closed  electric  circuits 
are  afforded,  and,  when  considered  with  reference  to  its  combination 
with  the  field  described,  valuable  novelty  is  involved  in  the  fact  that 
the  number  of  the  closed  circuits  in  the  armature  is  a  number  which 
has  no  numerical  relation  to  the  number  of  field-poles  or  pole-faces, 
or,  in  other  words,  the  sixteen  field-coils  and  pole-faces  are  here  used 
in  combination  with  an  armature  provided  with  seventeen  conductors. 
For  causing  the  armature  poles  to  revolve  with  uniformity  as  to  speed 
and  strength  the  armature  conductors  should  be  numerous,  and  for 
securing  the  best  results,  the  magnetic  resistance  of  the  armature 
should  be  uniform  or  equal  in  all-  directions — that  is,  the  armature 
must  not  have  any  well-defined  pole-faces  corresponding  in  number 
to  those  of  the  field.  It  is  to  be  understood  that  this  portion  of  the 
invention  extends  to  any  given  number  of  pole- faces  in  the  field  and 
any  number  of  conductors  at  the  periphery  of  the  armature,  so  long 
as  said  number  of  conductors  is  indivisible  by  the  number  of  field- 
poles,  or  has  no  large  common  divisor  therewith." 

This  suit  is  concerned  with  only  that  portion  of  Eickemeyer's  de- 
vice which  deals  with  "the  relation  which  the  number  of  closed  circuits 
may  bear  to  the  number  of  field-poles  or  pole-faces." 

The  claims  declared  upon  are  as  follows : 

"1.  In  an  alternating-current  motor,  the  combination  with  a  set  of  field- 
poles,  a  closed-circuit  armature  having  an  iron  core  which,  adjacent  to  its 
periphery,  is  divided  into  sections  on  substantially  radial  lines,  said  sections 
being  always  located  unsymmetrically  with  reference  to  the  fleld-poles,  sub- 
stantially as  described,  whereby  at  no  time  will  any  two  pairs  of  co-oi)erat- 
Ing  poles  have  magnetic  circuits  which  are  precisely  alike  lu  magnetic  con- 
ductivity through  adjacent  portions  of  the  core. 

"2.  In  an  alternating-current  motor,  the  combination  of  a  set  of  fleld-poles, 
and  a  set  of  longitudinal  plugs  in  an  armature,  serving  as  closed-circuit  con- 
doctora,  said  poles  and  plug  conductors  being  located  unsymmetrically  with 
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reference  to  each  other,  and  at  no  time,  whether  at  rest  or  in  motion,  having 
any  two  adjacent  plugs  (on  different  radial  lines)  occupying  the  same  posi- 
tion with  relation  to  the  adjacent  pole  or  poles,  as  that  occupied  by  any  other 
two  similar  adjacent  plugs,  with  relation  to  their  adjacent  pole  or  poles,  sub- 
stantially as  described." 

**9.  An  alternating-current  motor  having  a  toothed  Inducing  member  and  a 
toothed  Induced  member  the  number  of  teeth  in  the  two  members  being  so  re- 
lated to  each  other  as  to  have  no  common  divisor  greater  than  one. 

"10.  An  alternatlng>current  motor  having  a  toothed  inducing  member  and 
a  toothed  induced  member  the  number  of  teeth  of  the  two  members  being  so 
chosen  with  respect  to  each  other  that  a  tooth  on  one  member  bears  to  the 
nearest  adjacent  tooth  on  the  other  member  a  relation  different  from  that 
between  another  tooth  on  the  first  member  and  the  nearest  adjacent  tooth  on 
the  other  member. 

*'ll.  In  an  alternating-current  motor,  the  combination  with  the  inducing 
member,  of  a  squirrel-cage  armature  having  its  conductors  so  located  about 
its  periphery,  as  to  present  to  the  polar  projections  of  the  inducing  member 
different  relations  respectively  between  the  conductor,  or  conductors,  adjacent 
to  one  polar  projection  and  the  conductor,  or  conductors,  adjacent  to  the  next 
adjacent  polar  projection. 

"12.  In  an  alternating-current  motor,  the  combination  of  inducing  and  in- 
duced members,  one  of  which  Is  provided  with  polar  projections  and  the 
other  with  conductors  which  form  the  seat  of  induced  currents,  the  conductors 
being  so  arranged  as  to  produce,  with  every  variation  in  the  relative  position 
of  the  inducing  and  Induced  members,  a  relation  between  one  polar  projec- 
tion and  the  conductor  or  conductors  adjacent  thereto  which  Is  different  from 
the  relation  existing  between  the  next  adjacent  polar  projection  and  the  con- 
ductor or  conductors  adjacent  to  said  last-mentioned  polar  projection. 

"13.  A  dynamo-electric  machine  having  its  two  relatively-rotating  members 
provided  with  teeth,  the  numbers  of  teeth  on  the  two  members  being  related 
to  each  other  in  such  a  manner  as  to  produce  substantially  uniform  magnetic 
resistance  of  the  magnetic  circuit  between  the  two  members  in  all  the  relative 
positions  assuiKfid  by  the  said  members  during  operation  of  the  machine. 

"14.  In  a  dynamo-electric  machine,  the  combination  of  an  inducing  mem- 
ber provided. with  excithi^^-coils  and  an  induced  member  provided  with  per- 
manently short-circuited  con^ctors  prime  in  number  to  the  number  of  ex- 
citing-coils. 

"15.  In  an  alternating-current  induction-motor,  the  combination  of  a  field 
member  having  numerous  pole-faces,  and  an  armature  provided  with  a  num- 
ber of  conductors  indivisible  by  the  number  of  pole-faces  of  the  field  or  hav- 
ing no  large  common  divisor  therewith. 

"16.  In  an  alternating-current  induction-motor,  the  combination  of  a  field 
member  having  numerous  pole-faces  and  an  armature  having  its  conductors 
so  arranged  that  the  number  of  pole-faces  of  the  armature  is  indivisible  by 
the  number  of  pole-faces  of  the  field  or  has  no  large  common  divisor  there- 
with." 

Referring  to  claims  2,  11,  12,  14,  15,  and  16,  which  are  concerned 
with  the  relation  of  field-poles  to  closed  circuits  complainant  says: 

"Each  of  them  constitutes  a  somewhat  different  statement,  or  form  of 
statement,  of  the  same  essential  element  of  novelty  at  the  basis  of  the  inven- 
tion in  controversy.  .  Some  of  them  are  broader  than  others.  For  instance 
claims  14  and  16  are  limited  to  a  relation  in  which  there  is  no  common  di- 
visor of  the  field  pole-faces  and  the  armature  conductors,  while  claim  15  is 
somewhat  broader,  specifying  that  there  shall  be  no  large  common  divisor, 
while  the  other  claims  quoted  define  the  Invention  in  electrical,  rather  than 
simple  numerical,  terms." 

Referring  to  the  other  claims  which  deal  with*  armature  teeth,  com- 
plainant says : 

"There  is  also  another  point  of  view  from  which  the  invention  may  be  de- 
fined with  reference  to  the  particular  type  of  armature  shown  in  the  Elcke- 
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meyer  patent  for  Illustrating  his  inyention.  As  sbown  and  explained  in  tbe 
patent,  the  copper  conductors  of  the  armature  are  embedded  in  iron  ro  that 
each  piece  of  iron  between  every  two  conductors  forms  what  may  be  termed  a 
tooth.  As  the  'teeth*  in  this  structure  are  formed  by,  and  presupposes  the 
presence  of,  conductors  on  each  side  of  them,  the  location  of  the  conductors 
may  be  defined  with  reference  to  tlie  teeth.  This  is  the  point  of  view  from 
which  claims  1,  9,  10,  and  13  are  drawn.*' 

It  is  apparent  that,  if  between  each  two  teeth  there  is  a  closed  cir- 
cuit, there  will  be  just  as  many  closed  circuits  as  there  are  teeth,  and 
as  the  numerical  relation  of  the  teeth  to  pole-faces  varies  so  does  the 
numerical  relation  of  closed  conductors  to  pole-faces. 

Several  defenses  are  relied  upon.  By  reason  of  the  concession  that 
a  publication  by  Charles  E.  L.  Brown,  April  19,  1893,  and  a  patent  to 
Prof.  Elihu  Thomson,  No.  516,849,  of  March  20,  1894,  applied  for 
June  13,  1893,  would  be  fatal  to  the  patent  if  prior  to  Eickemeyer, 
whose  application  was  filed*  July  6,  1894,  it  became  necessary  for  com- 
plainant to  carry  back  the  date  of  the  latter's  invention.  The  evidence 
adduced  for  this  purpose  has  been  exhaustively  reviewed  in  both  briefs, 
and  defendant  forcefully  presents  several  criticisms  on  its  sufficiency. 
It  would  take  much  time  to  discuss  this  defense  in  detail,  and  for  the 
purposes  of  this  opinion  it  will  be  more  convenient  to  assume  that  the 
date  of  Eickemeyer's  invention  is,  as  complainant  contends,  "at  least 
as  early  as  the  fall  of  1891" ;  by  no  possible  straining  of  the  testimony 
can  it  be  brought  further  back  than  "the  last  half  of  the  year  1890." 
If  the  date  be  taken  even  as  the  fall  of  1891,  nearly  three  years  elapsed 
before  application,  and  defendant  contends  that  by  delaying  his  applica- 
tion until  after  others  had  entered  the  field — concededly  the  West- 
inghouse  Company  produced  a  machine  which  had  an  uneven  rela- 
tion of  field-poles  to  armature  conductors,  December  11,  1893 — Eicke- 
meyer abandoned  his  invention.  It  will  not  be  necessary  to  discuss 
this  defense. 

Defendant  also  relies  on  several  prior  patents,  of  which  one  to  Do- 
browolsky  (No.  427,978,  May  13,  1890)  may  be  taken  as  a  type.  With- 
out quoting  from  this  patent  it  will  be  sufficient  to  say  that  if  one 
skilled  in  the  art  as  it  then  was  should  undertake  to  build  an  alternat- 
ing-current motor  of  the  induction  type  in  accordance  with  the  instruc- 
tions of  that  patent,  and,  in  so  doing,  should  construct  an  armature 
of  the  squirrel-cage  type  referred  to  therein,  and  having  the  number 
of  teeth  and  closed  conductors  shown  in  Fig.  5  of  sudi  patent,  his 
motor  when  completed  and  us6d  as  the  patentee  instructed  it  should  be 
used  would  be  an  infringement  of  the  claims  of  Eickemeyer.  There- 
fore it  is  contended  that,  since  what  would  infringe  if  later  would 
anticipate  if  earlier  in  the  art,  the  Eickemeyer  patent  is  .devoid  of  pat- 
entable novelty.  In  answer  to  this  contention  complainant  points  out 
that  nowhere  in  the  Dobrowolsky  specifications  or  claims  is  there  any 
reference  to  or  any  suggestion  of  the  desirability  of  securing  dissym- 
metry between  pole-faces  and  teeth  or  conductors.  That  Fig.  5,  which 
shows  14  teeth  and  14  slots  holding  squirrel-cage  closed  conductors 
(the  pole- faces  $hown  in  the  drawings  beirig  4  in  number),  is  merely  a 
chance  production  of  the  draughtsman.  That  it  is  only  one  figure  of 
several  showing  armatures,  the  other  figures  depicting  a  symmetrical 
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ntunber  of  teeth ;  that  the  draughtsman  for  all  the  patent  told  him  and 
for  all  he  might  have  learned  from  Dobrowolsky,  might  just  as  well 
have  made  the  teeth  and  closed  circuits  of  Figs.  5,  12,  or  16,  or  20: 
and  that  anticipation  cannot  be  predicted  of  such  an  accidental  struc- 
ture whose  relations  and  operation  are  not  pointed  out  in  the  patent. 
There  are  other  prior  patents,  some  of  whose  figures,  if  followed  in 
construction,  would  produce  a  like  result,  but  whose  specifications  and 
claims  do  not  refer  to  any  dissymmetrical  arrangement.  This  presents 
an  interesting  and  somewhat  novel  question  of  patent  law,  but  we  need 
not  decide  it  because  there  is  another  motor  of  the  prior  art  the  num- 
ber of  whose  teeth  was  the  result  of  design,  not  of  chance. 

The  engineers  of  the  Westinghouse  Company,  working  in  the  de- 
velopment of  early  Tesla  motors,  produced  in  the  spring  or  early  sum- 
mer of  1890  a  machine  contrived  to  overcome  the  locking  action. 
There  is  a  mass  of  testimony  bearing  on  this  branch  of  the  case,  but 
if  we  have  rightly  understood  the  specifications  and  claims  of  the 
patent  in  suit,  the  undisputed  facts  about  this  Westinghouse  machine 
dispose  of  this  case  completely.  The  date  is  not  disputed ;  it  is  prior 
to  the  earliest  claimed  for  Eickemeyer.  The  engineers  had  construct- 
ed a  motor  with  8  pole-faces  and  an  armature  having  32  teeth.  It 
therefore  had  32  slots  between  the  teeth  and,  since  conductors  were 
wound  through  all  the  slots,  teeth  and  conductors  alike  were  symmet- 
rical with  the  pole-faces.  A  similar  motor  with  40  armature  teeth 
and  slots  presented  the  same  relation.  A  peculiar  method  of  winding, 
known  as  the  "sine  and  cosine  winding"  had  been  used  with  these 
machines  to  produce  efficiency ;  it  was  a  winding  requiring  a  number 
of  slots  which  was  a  multiple  of  the  field-poles.  It  was  found  that 
in  these  motors,  despite  the  ingenious  and  novel  winding,  there  was, 
as  the  experimenter  expresses  it  "a  magnetic  locking  between  the  fixed 
poles  and  the  rotating  teeth,  such  as  to  tend  to  give  a  number  of  dead 
points  equal  to  the  number  of  teeth.  I  attributed  this  to  the  relation 
between  the  width  of  the  pole-face  and  the  spacing  of  the  teeth."  In 
order  to  remedy  this  difficulty  the  number  of  armature  teeth  was 
changed  so  as  to  have  33  in  one  motor  and  41  in  the  other.  "The 
extra  tooth  was  inserted  in  order  that  the  relation  between  the  teeth 
and  the  several  pole-faces  would  be  at  any  given  instant  or  for  any 
given  position  be  different,  thereby  obviating  the  tendency  to  definite 
magnetic  locking.  The  addition  of  the  extra  tooth  overcame  the  lock- 
ing difficulty  to  which  I  have  referred."  So  far  as  the  patent  relates  to 
the  numerical  relation  of  armature  teeth  to  pole-faces,  we  have  here 
that  precise  relation,  intentionally  devised  to  accomplish  a  like  purpose 
and  successfully  developed.  Complainant,  however,  contends  that  the 
contribution  of  Eickemeyer  to  the  art  resides  in  the  numerical  rela- 
tion of  closed  conductors  to  pole-faces;  and  that  the  changes  in  the 
number  merely  of  teeth  in  these  Westinghouse  motors  was  directed 
only  to  overcome  the  locking  action  of  iron  and  iron ;  and  that  33  and 
41  toothed  armatures  accomplished  nothing  in  the  way  of  overcoming 
locking  action  due  to  the  relation  of  pole-faces  to  armature  conductors. 

As  has  been  said,  the  sine  and  cosine  winding  required  an  even 
number  of  slots,  and  therefore,  when  the  addition  of  a  tooth  made 
the  number  of  slots  uneven,  the  wires  "could  not  be  put  in  the  extra 
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slot,  but  one  of  the  coils  was  stretched  to  lap  past  it,  and  the  slot  was 
left  vacant."  Of  course  this  left  a  symmetrical  relation  in  number  be- 
tween pole-faces  and  conductors,  and  complainant  contends  that,  there- 
fore, these  33  and  41  tooth  motors  did  not  embody  the  device  of  the 
patent.  We  do  not  so  understand  the  patent ;  it  has  much  to  say  about 
numerical  relations,  but. numerical  relations  are  mere  abstractions,  the 
crux  of  the  device  is  the  dissymmetric  positions  of  the  conductors. 
As  the  specification  expressed  it,  "in  having  the  plugs  (or  longitudinal 
conductors)  and  poles  located  unsymmetrically,  so  that  no  two  adjacent 
plugs  will  occupy  the  same  position*  with  relation  to  their  adjacent  pole 
or  poles  as  any  other  two  similar  plugs  will  occupy  with  relation  to 
their  adjacent  pole  or  poles."  An  unsymmetrical  number  of  conduc- 
tors will  inevitably  and  invariably  produce  an  unsymmetrical  location, 
but,  if  such  unsymmetrical  location  is  in  fact  secured,  the  concrete 
device  of  the  patent  will  be  secured  irrespective  of  number.  Such 
unsymmetrical  location  is  secured  in  the  prior  Westinghouse  motors 
because  when  the  additional  tooth  was  inserted  the  location  of  all  the 
slots,  save  perhaps  one,  was  necessarily  shifted  from  what  it  was  be- 
fore, and  such  a  shifting  of  the  slots  necessarily  shifted  the  conductors 
which  occupied  those  slots ;  they  were  no  longer  in  symmetric  relation 
with  the  pole-faces.  There  is  much  conflict  among  the  experts  on  this 
branch  of  the  case,  but  we  are  fully  in  accord  with  this  statement  of 
defendant's  expert: 

"If  we  suppose  that  all  of  the  slots  were  filled  with  coils  we  would  have 
forty-one  eolls  with  eight  pole-faces,  which  would  of  course  give  an  unsym- 
metrical relation  between  the  pole-faces  and  the  coils,  and  the  removal  of  one 
coll  would  not  change  the  dissymmetry  of  the  forty  colls  that  are  left,  neither 
would  it  change  the  action  of  the  poles  upon  these  forty  colls." 

We  cannot  agree  with  complainant  that  the  combination  embodied  in 
these  33  and  41  tooth  motors  was  merely  accidental  and  incidental,  and 
not  understood  or  appreciated.  A  remedy  for  locking  action  was 
sought ;  it  was  found  in  an  increase  of  the  number  of  teeth  which  nec- 
essarily changed  the  locations  of  teeth  and  coils  relative  to  the  field- 
poles,  and  when  found  the  difficulty  was  overcome.  We  are  fully  con- 
vinced that  these  motors  if  later  in  time  would  infringe  the  Eicke- 
meyer  patent ;  and,  since  they  were  in  fact  prior  in  the  art,  that  patent 
must  be  held  void  for  lack  of  invention. 

The  decree  of  the  Circuit  Court  is  reversed,  with  instructions  to  dis- 
miss the  bill,  with  costs. 


DAIMLER  MFG.  CO.  et  al.  v.  CONKLIN. 

(Circuit  Court,  S.  D.  New  York.    April  30,  1908.) 

Patents— Infringement— Use  of  Abtioles  Purchased  in  Foreign  Country. 
A  citizen  of  the  United  States,  wbo,  being  in  a  foreign  country,  tbere 
purchases,  solely  for  his  personal  use,  an  article  protected  In  the  United 
States  by  a  patent  granted  to  an  assignee  of  the  inventor,  which  the  mak- 
er and  seller  in  the  toreign  country  had  the  right  from  the  inventor  to 
there  make  and  /sell,  does  not  become  an  infringer  of  the  United  States 
.  patent  by  bringing  such  article  home  with  him  and  using  It  here  person- 
ally, and  not  for  commercial  purposes  or  profit 
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In  Equity.    Suit  to  restrain  alleged  infringement  of  certain  United 
States  letters  patent  and  for  an  accounting. 
See  145  Fed.  955. 

Taylor  &  Anderson  (Howard  Taylor  and  Francis  H.  Kinnicutt, 
of  counsel),  for  complainants. 

Henry  M.  Earle  Qohn  Ingle,  Jr.,  of  counsel),  for  defendant. 

RAY,  District  Judge.  Wilhelm  A.  Maybach,  of  Cannstadt,  Ger- 
many, is  the  original  and  first  inventor  of  the  devices  named  and  de- 
scribed in  the  following  United  States  letters  patent,  issued,  however, 
to  the  Daimler  Manufacturing  Company,  of  New  York,  N.  Y.,  as- 
signee of  said  Maybach  for  the  United  States,  viz.:  No.  686,100, 
dated  November  5,  1901,  for  "lock  for  gear-shifting  devices";  No. 
688,108,  dated  December  3,  1901,  for  "brake  for  motor  vehicles"; 
No.  709,416,  dated  September  16,  1902,  for  "cooling  and  condensing 
apparatus."  Said  Maybach  is  also  the  inventor  of  and  patentee 
named  in  a  patent  for  improvements  in  "motor  vehicle,"  No.  703,- 
436,  dated  July  1,  1902,  which  relates  more  especially  to  an  arrange- 
ment for  sucking  air  through  the  cooling  apparatus  for  the  motor. 
July  1,  1902,  Maybach  duly  assigned  this  last  patent  to  the  complain- 
ant company.  March  1,  1905,  as  of  January  1,  1905,  the  complain- 
ant company  and  the  complainant  Charles  Lehman-Charley  en- 
tered into  a  license  agreement  which  contained  the  following: 

"Whereas,  the  Daimler  Manufacturing  Company  (hereinafter  called  the 
'American  Company')  is  possessed  of  various  United  States  patent  rights  cover- 
ing Inventions  and  devices  which  are  also  employed  in  Germany  by  the  Daim- 
ler Motorem  Oesellschaft,  of  Cannstadt  (hereinafter  called  the  'German  Com- 
pany') in  the  manufacture  of  automobiles  and  launch  motors,  and  especially 
in  making  their  Mercedes  automobile ;   and 

"Whereas,  Charley  is  in  the  business  of  selling  automobiles  and  launch 
motors  made  by  tlie  German  Company  to  customers  who  use  the  same  in 
the  United  States  and  Canada,  and  desires  to  take  from  the  Daimler  Manu- 
facturing Company  a  license  in  behalf  of  himself  and  his  customers,  so  that 
the  bringing  of  the  German  Company's  products  Into  the  United  States  shall 
not  be  in  defiance  of,  but,  on  the  contrary,  in  respect  of,  the  rights  of  the 
American  Company: 

"Now.  therefore,  it  is  agreed  between  the  parties  hereto  as  follows: 

"(1)  The  American  Company  hereby  licenses  Charley  and  any  and  all  per- 
sons to  whom  he  may  have  sold  or  to  whom  he  may  sell  automobiles,  launch 
motors,  or  launches,  manufactured  by  the  German  Company,  to  import,  use, 
and  vend  the  same  in  the  United  States  of  America  and  Canada  without  let 
or  hindrance  at  any  time  from  the  American  Company:  Provided,  however, 
that  the  evidence  of  the  license  shall  be  in  the  form  of  a  license  plate  with 
suitable  words  thereon.  This  license  plate  Charley  shall  be  privileged  to 
place  on  such  of  the  machines  aforesaid  as  he  may  desire,  and  the  license 
hereby  granted  shall  only  Inure  to  the  benefit  of  such  of  his  customers,  or 
their  successors  in  interest,  as  he  may  provide  with  the  license  plate, 

"(2)  The  American  Company  further  agrees  that,  so  long  as  the  above  li- 
cense to  Charley  and  his  customers  and  for  the  benefit  of  Charley  and  his 
customers  is  in  force,  it  will  grant  no  other  license  to  anybody  either  to  im- 
port, or  to  use,  or  to  vend  automobiles,  launch  motors,  or  launches  of  the 
German  Company  In  either  the  United  States  or  Canada,  or  any  part  of  the 
United  States  or  Canada. 

"(3)  The  American  Company  further  agrees  that  so  long  as  the  license  above 
mentioned  is  in  force  It  will,  upon  demand  by  Charley  or  his  attorney,  au- 
thorize said  attorney  to  institute  suit  or  suits  In  its  behalf,  either  alone  or 
in  conjunction  with  other  complainants,  against  anyl)ody  who  is  not  respect- 
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fug  the  patent  rights  of  the  American  Company  or  the  exclusive  license  here- 
by granted  to  Charley,  but  at  Charl^'s  expense. 

"In  consideration  of  the  above: 

"(4)  Charley  agrees,  by  way  of  a  license  fee,  to  make  the  following  cash 
payments  to  the  American  Company  for  every  one  of  the  machines  above 
mentioned  sold  by  him  and  imported  into  the  United  States  or  Canada  and 
arriving  after  the  date  of  this  agreement  (no  matter  when  the  same  may 
have  been  sold),  to  wit:  One  hundred  dollars  ($100)  for  each  automobile  up 
to  and  Including  sixty  (60)  horse  power:  two  dollars  ($2)  per  horse  power 
for  each  automobile  exceeding  sixty  (60)  horse  power ;  and  two  dollars  ($2) 
per  horse  power  for  any  launch  motors  or  launches. 

"(5)  The  fact  that  the  license  plate  Is  affixed  to  a  machine  shall  be  conclu- 
sive evidence  upon  Its  importation  that  a  license  fee  Is  due  thereon.  A  license 
fee  shall  also  be  due  on  such  machines,  when  Imported,  not  provided  with  a 
license  plate,  as  Charley  may  have  sold  in  Europe  to  residents  of  the  United 
States  or  Canada,  unless  Charley  shall  at  the  time  of  the  sale  have  given  to 
the  purchaser  a  receipt  wherein  It  Is  stated  that  such  car  Is  for  use  only  In 
Europe,  and  In  case  it  is  taken  Into  the  United  States  or  Canada  the  owner 
or  importer .  shall  pay  the  license  fee  therefor  demanded  by  the  American 
Daimler  (Company,  or  be  considered  an  infringer,  and  that  then  and  In  such 
case  the  said  Charley  shall  be  personally  relieved  from  the  payment  of  such 
license  fee. 

"(6)  Statements  of  the  license  plates  Issued  by  Charley  are  to  be  rendered  by 
him  each  month  to  the  American  Daimler  Company.  Charley  pays  forthwith 
upon  the  signing  of  this  contract  seven .  thousand  dollars  ($7,000)  dowii  in  ad- 
vance on  account  of  such  license  fees,  the  receipt  of  which  the  American  Com- 
pany hereby  acknowledges.  Charley  a.erees  to  make  a  like  pnyment  of  $7,000 
In  advance  on  account  on  January  1,  1906,  and  again  on  January  1,  1907,  and 
further  agrees  that  the  American  Company  shall  at  all  times  be  kept  in  funds 
at  least  $2,000  in  advance  on  account  of  such  license  fees.  The  Americon 
Company  Is,  however,  to  notify  Charley  when  the  margin  should  be  modo 
good.  The  obligation  to  pay  $2,000  in  advance  on  account  of  license  fees 
shall  not  continue  after  the  advance  payment  of  January  1,  1907.  unless 
Charley  shall  make  lump  sales  showing  that  such  advance, payment  will  be 
used  up  before  the  end  of  the  year  In  license  fees. 

"(7)  Charley  will  not  enter  Into  any  other  license  arrangements  than  the 
above  respecting  any  patents  or  alleged  patents  covering  or  claimed  as  cover- 
ing the  German  Company's  machines  sold  by  him  or  any  parts  thereof,  and 
the  American  Company  will  defend  Charley  in  any  suits  which  may  be  or 
which  may  have  been  brought  against  him  or  any  of  his  customers  on  ac- 
count of  his  failure  to  take  out  any  such  other  license,  which  he  may  wish 
to  defend,  such  defense,  however,  to  be  at  Charley's  expense. 

"(8)  The  above  license  and  agreement  on  the  part  of  the  American  Com- 
pany Is  to  continue  so  long  as  Charley  makes  the  payments  and  renders  the 
accounts  aforesaid,  which  he  agrees  to  do.  The  agreement  is  In  any  event  to 
expire  December  31,  1907,  but  upon  any  expiration  of  the  agreement  the  li- 
cense shall  continue  for  the  benefit  of  Charley  or  any  of  his  customers  or 
their  vendees,  so  far  as  the  automobiles,  launch  motors  or  launches  may  have 
been  already  imported  Into  this  country." 

It  seems  that  this  German  Company — Daimler  Motorem  (3csell- 
schaft — uses  these  patented  devices  rightfully  in  the  manufacture  and 
sale  of  automobiles  in  Europe ;  all  the  devices  being  in  a  car  and  con- 
jointly used  therein.  The  defendant,  Roland  R.  Conklin,  a  resident  and 
citizen  of  the  state  of  New  York,  being  temporarily  in  Europe  on  a 
trip  for  travel  and  recreation,  on  or  about  the  1st  day  of  July,  1905, 
in  good  faith,  and  for  his  private  and  personal  use  in  travel  in  Europe 
and  elsewhere,  wherever  he  might  go,  purchased  of  the  German  Com- 
pany, through  Schrader  &  Co.,  of  Paris,  France,  a  Mercedes  automo- 
bile tnanufactufed  by  this  German  Company  and  containing  these 
patented  devices.     There  was  no  patent  or  license  notice  or  restric- 
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tion  on  the  car  or  connected  with  its  purchase,  and  he  became  the 
sole  and  exclusive  owner  of  the  car.  Defendant  had  no  notice  or 
knowledge  when  he  purchased  that  the  automobile  contained  any  pat- 
ented device.  On  the  completion  of  his  European  trip  and  on  his  re- 
turn to  the  United  States  he  brought  the  car  with  him,  and  has  been 
personally  using  it  here  in  going  to  and  from  his  home  since.  This 
is  the  alleged  infringement,  and  these  the  acts  complained  of.  After 
defendant's  return  to  the  United  States,  and  on  his  commencing  to  use 
the  car  in  question  here,  demand  was  made  upon  him  for  the  pay- 
ment of  $300  as  a  condition  of  his  right  to  use  same  here.  He  declined 
to  pay.  It  is  assumed  by  the  complainant  that,  if  these  devices  were 
patented  in  Germany,  the  German  Company  had  the  right  to  make  and 
sell  there,  but  that  the  purchaser  and  user  there  of  a  car  containing 
the  patented  devices  would  be  protected  there  only,  and  that  on  bring- 
ing the  car  into  the  United  States  and  using  it  here  he  would  become 
an  infringer  of  the  United  States  letters  patent.  Maybach,  the  in- 
ventor, it  is  said  by  defendant,  took  out  patents  for  his  invention  in 
Germany,  and  the  maker  of  this  car  was  making  and  selling  by  license 
or  permission  of  the  German  patentee. 

I  find  no  evidence  of  a  German  patent;  but  it  is  evident  that  thef 
German  Company  was  making  and  selling  automobiles  containing 
the  devices  in  question  by  permission  of  the  inventor,  Maybach.  There 
is  no  evidence  of  any  restriction  on  the  right  to  make,  use,  and  sell 
machines  containing  these  devices  in  Germany  or  France.  Maybach, 
the  inventor,  is  a  stockholder  in  the  complainant  corporation  and  al- 
so in  the  said  German  corporation,  Daimler  Motorem  Gesellschaft, 
and  until  March  31,  1907,  was  a  director  in  both  corporations.  It 
follows  that  the  German  Company  had  the  right  to  make  and  sell 
and  use,  and  confer  the  right  to  use,  anywhere  outside  of  the  United 
States.  The  question  presented  is,  therefore,  does  a  citizen  of  the 
United  States,  who,  being  in  a  foreign  country,  there  purchases  for 
his  personal  use,  solely,  an  article  protected  in  the  United  States  by 
a  patent  there  granted  to  the  assignee  of  the  inventor,  and  which  the 
maker  and  seller  in  the  foreign  country  had  the  right  from  the  inventor 
to  make  and  sell,  and  which  the  purchaser  had  the  right  to  purchase 
and  use  so  long  as  he  remained  abroad,  become  an  infringer  of  the 
United  States  letters  patent,  if  on  coming  home  he  brings  such  arti- 
cle with  him  and  personally  uses  it  here?  He  has  not  gone  or  sent 
abroad  and  purchased  it,  and  imported  it  for  use,  or  for  sale,  or  for 
profit.  He  is  not  seHing  or  offering  for  sale.  In  no  sense  is  he  using 
it  for  commercial  purposes  or  profit.  Patents  are  granted  for  orna- 
ments, for  articles  of  wearing  apparel,  etc.  If  A.  invents  a  shoe  buckle, 
or  a  suspender  buckle,  and  sells  the  exclusive  right  in  the  invention 
to  B.  for  the  United  States,  B.  taking  out  a  patent  in  the  United  States, 
A.  retaining  in  himself  the  exclusive  right  in  the  invention  for  the  rest 
of  the  world,  and  he  makes  and  sells  it  in  England  and  other  coun- 
tries, and  C,  an  Englishman,  purchases  in  England  a  pair  of  shoes 
or  suspenders  containing  the  invention  and  wears  them  into  the  United 
States,  does  he  become  an  infringer  of  the  United  States  patent  and 
liable  to  an  injunction  and  suit  for  damages?    And  does  it  make  any 
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difference  that  such  a  purchaser  is  an  American  citizen  temporarily 
abroad? 

It  seems  to  me  that  B.,  in  so  purchasing  the  invention  for  the  United 
States  and  taking  the  United  States  patent,  does  so  with  the  under- 
standing and  limitation  that  A.,  the  inventor,  retains  the  right  to 
make,  use,  and  sell  in  the  rest  of  the  world,  and  that  if  he  exercises 
such  right  the  mere  purchaser  abroad  for  personal  use  abroad  and 
elsewhere  may  personally  use  the  article  in  the  United  States  or  else- 
where, confining  it  to  his  personal  use  and  personal  convenience. 
Should  he  purchase  and  bring  to  the  United  States  for  commercial 
purposes,  or  for  manufacturing  purposes,  or  for  profit,  such  an  article, 
it  may  well  be  the  law  that  he  is  an  infringer ;  but  it  seems  to  me  that 
the  purchaser  is  not  compelled  to  discard  his  clothing,  personal  orna- 
ments, umbrella,  or  other  articles  of  personal  use,  rightfulljr  purchased 
abroad  for  such  uses  abroad,  free  from  any  patent  right  m  the  coun- 
try where  made  and  sold,  on  returning  home.  It  is  true  that  the  patent 
for  the  United  States  grants  the  patentee  the  exclusive  right  to  make, 
use,  and  sell  in  the  United  States  and  its  territories:  but  it  is  also 
true  that  the  inventor,  in  the  case  stated,  retains  the  right  to  make,  use, 
and  sell  in  the  rest  of  the  world.  If  a  citizen  of  the  United  States 
purchases  here  for  personal  use  an  automoble  containing  the  patented 
devices,  cannot  he  take  it  to  Europe,  and,  without  infringing  an  Eng- 
lish patent  to  the  same  inventor  of  the  device,  personally  use  it  there  ? 
So  of  other  articles  purchased  for  personal  use  and  convenience.  I 
think  this  case  is  covered  in  principle  by  the  following  cases :  Adams 
V.  Burke,  17  Wall.  (U.  S.)  453,  21  L.  Ed.  700 ;  Hobbie  v.  Jennison. 
149  U.  S.  355;  13  Sup.  Ct.  879,  37  L.  Ed.  766 ;  Boesch  v.  Graff,  133 
U.  S.  697,  702,  703,  10  Sup.  Ct.  378,  33  L.  Ed.  787 ;  Birdsell  v.  Sha- 
liol,  112  U.  S.  485,  487,  488,  5  Sup.  Ct.  244,  28  L.  Ed.  768 ;  Wade 
V.  Metcalf,  129  U.  S.  202,  9  Sup.  Ct.  271,  32  L.  Ed.  661 ;  Dickerson 
V.  Matheson,  57  Fed.  524,  527,  6  CC.  A.  466;  Paper  Bag  Machine 
Cases,  105  U.  S.  766,  770,  771,  26  L.  Ed.  959. 

In  Wade  v.  Metcalf,  129  U.  S.  202,  9  Sup.  Ct.  271,  32  L.  Ed.  661, 
the  syllabus  is  as  follows : 

"Under  Rev.  St.  §  4899  (U.  S.  Comp.  St.  1901,  p.  3387),  a  specific  patentable 
maehiDe,  constructed  with  the  knowledge  and  consent  of  the  inventor,  before 
his  application  for  a  patent,  is  set  free  from  the  monopoly  of  the  patent  In  the 
hands  of  every  one ;  and  therefore,  if  constructed  with  the  inventor's  knowl- 
edge and  consent,  before  his  application  for  a  patent  by  a  partnership  of 
which  he  is  a  member,  it  may  be  used  by  his  copartners  after  the  dissolution 
of  the  partnership,  although  the  agreement  of  dissolution  provides  that  noth- 
ing therein  contained  shall  operate  as  an  assent  to  such  use,  or  shall  lessen 
or  impair  any  rights  which  they  may  have  to  such  use." 

Mr.  Justice  Gray,  in  giving  the  opinion,  said : 

"This  section  clearly  defines  four  classes  of  persons  who  shall  have  the 
right  to  use,  and  to  vend  to  others  to  be  used,  a  specific  patentable  machine : 
First.  Every  person  Vho  purchases  of  the  inventor*  the  machine  before  his 
application  for  a  patent  Second.  Every  person  who  'with  his  knowledge  and 
consent  constructs'  the  machine  before  the  application.  Third.  Every  person 
'who  sells'  a  machine  'so  constructed';  that  Is  to  say.  which  has  been  con- 
structed with  the  knowledge  and  consent  of  the  Inventor  by  another  person^ 
Fourth.  Every  person  who  'uses  one  so  constructed' ;  that  Is  to  say,  construct- 
ed with  the  inventor's  knowledge  and  consent  by  another  person." 
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It  IS  evident  that,  the  inventor  having  taken  part  in  making  and 
selling  the  Mercedes  machine  in  question,  t^ere  being  no  evidence  of 
a  prior  German  or  French  patent,  same  was  freed  from  any  claim 
the  inventor  could  make.  It  would  seem  equally  clear  that,  inasmuch 
as  the  inventor  and  German  Company  had  a  clear  right  to  make  and 
sell  the  machines  in  Germany  and  France,  the  purchaser  became  the 
absolute  owner  and  entitled  to  use  sani<*,  anywhere,  unless  the  prior 
issue  of  the  United  States  patent  to  the  complainant  company  as  as- 
signee of  the  inventor  acts  to  prohibit  such  purchaser  and  owner 
from  bringing  his  machine  into  the  United  States  and  using  it  here. 
In  Adams  v.  Burke,  17  Wall.  463,  466,  21  L.  Ed.  700,  the  Supreme 
Court  laid  down  the  broad  proposition  or  doctrine  that : 

"(1)  Where  a  patentee  bas  assigned  His  right  to  manufacture,  seH.  and  use 
within  a  limited  district  an  Instrument,  machine,  or  other  manufactured  prod- 
uct, a  purchaser  of  such  instrument  or  machine,  when  rightfully  bought  with- 
in the  prescribed  limits,  acquires  by  such  purchase  the  right  to  use  it  any- 
where, without  reference  to  other  assignments  of  territorial  rights  by  the  same 
patentee.  (2)  The  right  to  the  use  of  such  machines  or  Instruments  stands 
on  a  different  ground  from  the  right  to  make  and  sell  them,  and  Inheres  in 
the  nature  of  a  contract  of  purchase,  which  carries  no  implied  limitation  of 
the  right  of  use  within  a  given  locality." 

This  case  has  been  frequehtly  commented  on  and  approved  in  the 
Supreme  Court,  and  in  no  way  limited. 

In  Hobble  v.  Jennison,  149  U.  S.  355,  3C0,  364,  13  Sup.  Ct.  879,  37 
L.  Ed.  766,  the  court  cited  the  cases  and  held : 

"An  assignee  for  Michigan  of  a  patent  for  an  improvement  in  pipes,  made, 
sold,  and  delivered  in  Michigan  pipes  made  according  to  the  patent,  knowing 
that  they  were  to  be  laid  in  the  streets  of  a  city  in  Connecticut  a  territory 
the  right  for  which  the  seller  did  not  own  under  the  patent,  and  they  were 
laid  in  that  city.  Held,  under  Adams  v.  Burke,  17  Wall.  453,  21  L,  ESd.  700, 
that  the  seller  was  not  liable,  in  an  action  for  infringemoit,  to  the  owner  of 
the  patent  for  Connecticut." 

The  court  said  among  other  things : 

"But  we  are  of  opinion  that  the  case  of  Adams  v.  Burke  cannot  be  so 
limited,  that  the  sale  was  a  complete  one  at  Bay  City,  and  that  neither  the 
actual  use  of  the  pipes  in  Connecticut,  nor  a  knowledge  on  the  par\  of  the 
defendant  that  they  were  intended  to  be  used  there,  can  make  him  liable." 

Clearly  the  sole  owner  of  the  patent  for  Michigan  had  no  right  to 
sell  in  Connecticut.  The  sole  owner  of  the  patent  for  Connecticut 
could  have  enjoined  any  sales  there  by  any  person  except  his  licensees 
or  agents ;  but,  notwithstanding  his  sole  ownership  of  such  patent  for 
that  state,  he  could  not  enjoin  one  who  had  rightfully  purchased  in 
Michigan,  even  with  intent  to  use  in  Connecticut.  Here  the  purchaser 
in  Michigan  paid  tribute  under  the  Michigan  assignment  of  the  patent 
to  the  assignee  for  that  territory ;  but  by  the  very  terms  of  that  assign- 
ment such  assignee  had  no  right  to  sell  for  either  sale  or  use  in  Con- 
necticut. That  exclusive  right  had  been  granted  to  the  assignee  for 
the  territory  of  Connecticut.  The  decision  of  the  case  rested  on  the 
broader  principle  enunciated  in  Adams  v.  Burke,  supra,  and  restated 
fully  and  emphatically  in  Boesch  v,  Graff,  supra,  and  the  court  said 
(page  361  of  149  U.  S.,  page  880  of  13  Sup.  Ct.  [37  L.  Ed.  766]): 

"The  Circuit  Court  further  said  that  there  was  no  evidence  in  Adams  v. 
Burlse  that  the  sale  was  made  under  the  belief  on  the  part  of  the  seller 
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that  the  article  was  to  be  .used  within  bis  territory,  and  that  the  case  was 
authority  for  the  broad  proposition  that  the  sale  of  a  patented  article  by  an 
assignee  within  his  territory  carries  the  right  to  use  It  everywhere,  notwith- 
standing the  knowledge  of  both  parties  that  a  use  outside  of  the  territory  is 
Intended." 

In  Boesch  v,  GraflF,  133  U.  S.  697,  702,  703,  10  Sup.  Ct.  378,  33  L. 
Ed.  787,  the  subject  is  discussed,  and  the  court  held: 

"When  an  invention  patented  in  a  foreign  country  is  also  patented  in  the 
United  States,  articles  containing  it  cannot  be  imported  into  the  United  States 
from  the  foreign  country  and  sold  here  without  the  license  or  consent  of  the 
owner  of  the  United  States  patent,  although  purchased  in  the  foreign  country 
from  a  person  autlsorized  to  sell  them." 

And  in  the  opinion  it  was  said,  quoting  and  approving  Bloomer 
V,  McQuewan,  U  How,  539,  649,  U  L.  Ed.  532 : 

**But  the  purchaser  of  the  implement  or  machine  for  the  purpose  of  using 
it  in  the  ordinary  pursuits  of  life  stands  on  different  ground.  In  using  it  he 
exercises  no  rights  created  by  the  act  of  Congress,  nor  does  he  derive  title  to 
it  by  virtue  of  the  franchise  or  exclusive  privilege  granted  to  the  patentee. 
The  inventor  might  lawfully  sell  it  to  him,  whether  he  had  a  patent  or  not, 
if  no  other  patentee  stood  in  the  way ;  and  when  the  machine  passes  to  the 
hands  of  the  purchaser  it  is  no  longer  within  the  limits  of  the  monopoly.  It 
passes  outside  of  it,  and  is  no  longer  under  the  protection  of  the  act  of  Con- 
gress. In  Adams  v.  Burke,  17  Wall.  453,  21  L.  Ed.  700,  It  was  held  that 
Vhere  a  patentee  has  assigned  his  right  to  manufacture,  sell,  and  use  within 
a  limited  district  an  instrument,  machine,  or  other  manufactured  product,  a 
purchaser  of  such  instrument  or  machine,  when  rightfully  bought  within  the 
prescribed  limits,  acquires  by  such  purchase  the  right  to  use  it  anywhere, 
withQut  reference  to  other  assignments  of  territorial  rights  by  the  same  paten- 
tee,' and  that  'the  right  to  the  use  of  such  machines  or  Instruments  stands  on 
a  different  ground  from  the  right  to  make  and  sell  them,  and  inheres  in  the 
nature  of  a  contract  of  purchase,  which  carries  no  Implied  limitation  to  the 
right  of  use  within  a  given  locality.' " 

It  seems  to  me  clear,  and  I  will  not  quote  further  from  the  cases, 
that  the  law  is  settled  that  one  who  purchases  a  patented  device  or 
machine,  or  one  containing  patented  devices,  for  use  from  the  invent- 
or before  he  takes  a  patent  in  the  territory  where  it  is  made  and  sold, 
or  who  purchases  same  from  one  having  the  right  to  sell  it,  such 
right  being  derived  from  the  patentee,  has  the  right  to  use  it  any- 
where; that  "the  right  to  the  use  of  such  machines  or  instruments 
stands  on  a  different  ground  from  the  right  to  make  and  sell  them, 
and  inheres  in  the  nature  of  a  contract  of  purchase,  which  carries  no 
implied  limitation  to  the  right  of  use  within  a  given  locality."  This 
was  expressly  stated  by  the  court  in  a  case  where  it  was  holding  ex- 
pressly that  one  who  purchases  articles  abroad,  made  and  sold  under 
a  foreign  patent,  has  no  right  to  bring  them  to  the  United  States  and 
sell  them  here  as  against  a  United  States  patent  for  the  same  inven- 
tion. The  court  was  expressly  and  intentionally  drawing  this  dis- 
tinction between  the  rights  of  the  seller  of  such  machines  in  the  United 
States  and  those  of  the  mere  user  here  who  has  purchased  abroad. 
When  the  inventor,  Maybach,  acting  within  his  reserved  rights,  made 
these  machines  in  Germany  and  France  and  sold  them  there,  it  is 
presumed  he  added  such  sum  as  would  compensate  him  for  the  use 
of  his  invention  by  the  purchaser  and  user  of  a  particular  machine. 
Such  purchaser  and  user  has  paid  his  tribute,  if  exacted,  to  the  inven- 
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tion,  to  one  who  had  the  right  to  exact  and  demand  it.  The  purchaser 
of  the  invention  and  patentee  for  the  United  States  understood  this, 
and  that  it  would  be  done.  It  seems  to  me  clear  that,  within  the  de- 
cided cases,  the  complainants  have  failed  to  show  infringement  by 
defendant. 

There  will  be  a  decree  dismissing  the  bill,  with  costs. 


BISENSTEIN  v.  FIBIGER. 

(Circuit  Court,  D.  New  Jersey.    April  13,  190a) 

Patents— Invention— Method  of  Finishing  Ganxs. 

The  Elsenstein  patent,  No.  797,505,  for  a  method  of  finishing  canes  of 
bamboo,  tonquin,  and  reed,  by  coating  them  with  a  baking  varnish  paint 
and  subjecting  them  to  a  temperature  of  200  to  300  degrees  as  set  forth 
in  one  claim  and  240  to  300  degrees  in  the  other  for  not  less  than  three 
hours,  is  void,  both  because  the  limits  of  temperature  stated  are  so  wide 
apart  as  to  be  misleading  and  impracticable,  and  for  lack  of  invention, 
the  process  being  the  same  as  that  previously  used  In  Japanning  articles 
of  different  material. 

In  Equity.    On  final  hearing. 

Raymond,  Van  Blarcom  &  Anthony,  Andrew  Van  Blarcom,  E.  D. 
Fenwick,  and  L.  L.  Morrell,  for  complainant. 
Fischer  &  Sanders,  for  defendant. 

CROSS,  District  Judge.  This  is  a  patent  suit  in  the  usual  form, 
and  its  determination  involves  the  consideration  of  patent  No.  797,606, 
issued  to  the  complainant  August  16,  1905,  for  a  "method  of  finish- 
ing canes  and  the  like,  and  articles  produced  thereby."  The  patent 
contains  two  claims  as  follows : 

"1.  The  herein-described  method  of  finishing  bamboo,  tonquin,  and  reed 
sticks  which  consists  in  coating  the  same  in  their  natural  state  with  a  suit- 
able baking  varnish  paint  and  subjecting  the  coated  sticks  to  a  temperature 
of  from  200"*  to  300°  of  heat  for  not  less  than  three  hours. 

"2.  The  herein-described  method  of  finishing  bamboo,  tonquin.  and  reed 
sticks  which  consists  in  coating  the  same  in  their  natural  state  with  a  suit- 
able baking  varnish  paint  and  subjecting  the  coated  sticks  to  a  temperature 
of  from  240*  to  300*  of  heat  for  not  less  than  three  hours." 

The  defenses  are  invalidity  and  noninfringement.  The  claims  are 
identical  except  that  where  the  first  requires  the  articles  to  be  baked 
at  a  temperature  of  from  200°  to  300°  the  second  requires  the  baking 
to  be  done  at  a  temperature  of  from  240°  to  300°.  In  both  cas- 
es, however,  the  baking  process  continues,  in  the  language  of  the 
claims,  for  not  less  than  three  hours.  A  superficial  glance  at  the 
claims  makes  it  manifest  that  the  inventor  had  no  precise  and  exact 
idea  of  the  method  he  was  claiming.  In  eflfect  the  claims  overlap 
and  go  far  towards  neutralizing  each  other.  It  is  true  that  "from 
200°  to  300°  "  includes  "from  240°  to  300°,"  but  the  same  would  be 
true  if  the  inventor  had  said  from  150  degrees  or  190  degrees  to  335 
degrees  or  350  degrees,  or  any  other  numbers  smaller  and  larger  re- 
spectively, than  those  actually  claimed.  Furthermore,  the  testimony 
of  the  complainant  shows  conclusively  that  even  the  elastic  and  un- 
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certain  limitations  embodied  in  his  claims  are  not  practical,  that  is  to 
say,  one  may  keep  well  within  the  claims  and  yet  not  achieve  a  suc- 
cessful result.  A  few  extracts  from  his  testimony  will  show  this.  For 
instance,  at  one  place  he  says,  "if  we  do  bake  them  in  fully  300  de- 
grees they  cannot  stand  the  heat;  they  bum  up.  It  is  not  on  the  face 
of  it,  but  the  stick  inside  is  charred  so  that  it  is  not  merchantable  any 
more."  Again,  he  says,  "it  requires  over  200  degrees  to  bake  them." 
"We  found  out  exactly  that  we  can't  give  the  cane  any  more  than  240 
to  260  degrees."  "Some  days,  in  wet  weather,  it  requires  an  hour  or 
so  more  to  keep  them  in  the  oven,  and  in  dry  weather  it  requires  an 
hour  less."  Again,  in  response  to  the  question,  "Wouldn't  200  de- 
grees of  heat  properly  finish  the  cane"  he  replied,  "it  will  give  them 
a  finish  but  not  merchantable,  they  will  scratch  off.  By  handling  them 
they  chip  off  so  that*  I  can't  put  them  in  the  market."  At  another 
place  he  says,  "we  found,  after  experimenting,  that  below  200  degrees 
they  scratch  off,  and  over  200  degrees,  that  is  to  say,  between  240  and 
260  degrees  would  bake  them  successfully  to  be  hard,  not  to  scratch." 
Again,  "220  degrees  might  do  it  (get  a  successful  result),  but  in  order 
to  be  on  the  safe  side  we  always  subject  them  to  between  240  and  260 
degrees."  And  later  in  his  testimony  the  following  questions  and 
answers  appear: 

*'Q.  How  would  about  200  degrees  do?  A.  It  is  over  280,  well  they  might 
stand  290.  Q.  Tbey  wouldn't  stand  290?  A.  Well,  they  might  stand  290 
for  a  short  while,  but  not  300.  Q.  How  do  you  know  they  won't  stand  300? 
A.  Because  we  have  seen  it,  we  convinced  ourselves." 

This  testimony  of  the  complainant  shows  conclusively  that  the  limi- 
tations of  temperature  in  the  claims  of  the  patent  are  not  practicable 
throughout;  that  the  exposure  of  the  canes  to  200  degrees  of  heat  or 
thereabouts  is  insufficient,  while  their  exposure  to  a  temperature  ap- 
proximating 300  degrees  charred  and  ruined  them  so  that  they  were 
rendered  unmerchantable.  The  complainant's  expert  has  testified  upon 
this  point  to  the  same  effect ;  he  says : 

**The  highest  temperature  I  have  found  expedient  to  employ  in  produc- 
ing marketable  japan,  tonquln,  and  reed  sticks  is  about  290  degrees  Fahren- 
heit. The  reason  of  this  is  not  that  it  is  impossible  to  procure  a  baking 
varnish  which  wUl  stand  this  heat,  but  owing  to  the  fact  that  the  wood  of 
bamboo,  tonquin,  and  reed  sticks  is  already  slightly  altered  by  the  heat  at 
2S4  degrees,  is  already  partially  decomposed  at  300  degrees,  and  at  320  degrees 
gives  off  besides  methyl  alcohol,  acetone,  and  acetic  acid,  all  of  which  are 
produced  by  its  decomposition.  I  have  found  that  it  is  preferable,  where  it 
is  desired  to  bake  these  sticks  rapidly,  to  not  employ  a  temperature  exceed- 
ing 275  degrees  Fahrenheit,  owing  to  the  decomposition 'of  the  bamboo,  ton- 
quin, and  reed  sticks  at  any  temperature  much  exceeding  this.  The  fiber 
of  the  wood  is  not  much  altered  in  appearance  at  284  degrees,  but  is  weaken- 
ed and  above  300  degrees  Is  distinctly  charred." 

It  is  manifest  then  that  the  claims  are  inaccurate  and  so  vague  and 
indefinite  as  to  be  misleading  and  impracticable.  The  claims  may  be 
followed  in  terms  without  producing  a  successful  result.  In  an  ap- 
parent effort  to  make  them  comprehensive,  the  patentee  has  made 
them  so  broad  that  they  are  impracticable  at  least  without  experiment. 
In  order  that  claims  of  this  character  be  adjudged  valid,  it  should  be 
possible  for  .a  person  skilled  in  the  art,  keeping  anywhere  within  their 
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limitations,  to  accomplish  successfully  the  intended  result.  This  how- 
ever, the  testimony  on  the  part  of  the  complainant,  shows  cannot  be 
done.  Notwithstanding  the  disclosures  of  the  patent,  the  practice  of 
the  art  remains  almost  as  much  a  matter  of  experiment  as  it  did  be- 
fore. The  following  language  used  by  the  Supreme  Court  in  Merrill 
V.  Yeomans,  94  U.  S.  568,  673,  24  L.  Ed.  235,  is  pertinent : 

"The  developed  and  Improved  condition  of  the  patent  law,  and  of  the  prin- 
ciples which  govern  the  exclu&lve  rights  conferred  by  it.  leave  no  excuse  for 
ambiguous  language  or  vague  descriptions.  The  public  should  not  be  deprived 
of  rights  supposed  to  belong  to  it,  without  being  clearly  told  what  it  is 
that  limits  these  rights.  The  genius  of  the  inventor,  constantly  making 
improvements,  in  existing  patents — a  process  which  gives  to  the  patent 
system  its  greatest  value — shoutd  not  be  restrained  by  vague  and  indefinite 
descriptions  of  claims  in  existing  patents  from  the  salutary  and  necessary 
right  of  improving  on  that  which  has  already  been  Invented.  It  seems  to  us 
ttuat  nothing  can  be  more  Just  and  fair,  both  to  the  patentee  and  to  the  public, 
than  that  the  former  should  understand,  and  correctly  describe,  Just  what  he 
has  invented,  and  for  what  be  claims  a  patent." 

Aside  from  what  has  already  been  said,  I  think  the  patent  is  like- 
wise void  for  want  of  invention.  The  method  was  such  as  had  been 
for  many  years  prior  to  the  application  for  the  patent  in  suit,  success- 
fully and  generally  applied  in  japanning  articles  other  than  "bamboo, 
tonquin,  and  reed  sticks."  Indeed,  one  of  the  complainant's  own  wit- 
nesses, who  was  a  practical  japanner,  says,  that  he  had  japanned  al- 
most everything  including  egg  shells,  clay  pipes,  porcelain,  steel,  iron, 
and  wood,  and  that  the  temperature  at  which  such  articles  were  baked 
was  from  200  to  300  degrees,  and  that  they  were  baked  for  a  period 
of  three  hours  and  upwards,  and  sometimes  all  night,  and  he  then 
adds  that  there  was  nothing  new  in  the  process  as  applied  to  the  ar- 
ticles he  had  referred  to.  Testimony  to  the  same  eifect  has  been 
given  by  several  other  witnesses,  and  the  complainant  himself  ad- 
mits that,  if  instead  of  the  words  "bamboo,  tonquin,  and  reed  sticks" 
the  words  "steel  rods"  were  inserted  in  the  claims  of  his  patent,  the 
method  then  described  would  not  contain  anything  new,  but  would 
simply  disclose  the  old  process  of  japanning  steel  rods.  It  is  true 
that  the  complainant  says  he  was  experimenting  upon  the  lines  of  the 
patent  for  15  years  before  he  obtained  satisfactory  results.  That  state- 
ment is  to  me  only  explicable,  however,  for  the  reason  which  he  him- 
self gives,  that  the  temperature  in  the  oven  he  experimented  with 
could  not  be  raised  to  200  degrees.  The  testimony  cannot  be  read 
without  reaching  the  conclusion  that  all  that  was  necessary  to  japan 
bamboo  sticks  was  to  follow  the  method  long  known  and  used,  in 
japanning  numerous  other  articles.  Indeed,  it  appears  by  the  testi- 
mony that,  while  the  complainant's  so-called  invention  was  in  its  ex- 
perimental stage,  he  went  to  two  practical  japanners,  and  they  at 
once  readily  and  successfully  accomplished  the  feat,  and  in  doing  it 
merely  proceeded  as  Ihey  were  accustomed  to  proceed  in  japanning 
other  articles.  There  was  no  invention,  in  my  judgment,  in  applying 
this  time-worn  method  to  bamboo  sticks.  "The  public  cannot  be  de- 
prived of  an  old  process  because  some  one  has  discovered  that  it  is 
capable  of  producing  a  better  result  or  has  a  wider  range  of  use  than. 
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was  before  known."    Lovell  Mfg.  Co.  v.  Gary,  147  U.  S.  633,  634,  13 
Sup.  Ct.  472,  476,  37  L.  Ed.  307. 

In  Smith  v.  Nichols,  21  Wall.  112,  119,  22  L.  Ed.  666,  it  was  held 
that  "a  mere  carrying  forward,  or  new  or  more  extended  application 
of  the  original  thought,  a  change  only  in  form,  proportion,  or  degree, 
the  substitution  of  equivalents,  doing  substantially  the  same  thing  in 
the  same  way  by  substantially  the  sslvx^  means,  with  better  results, 
is  not  such  invention  as  would  sustain  a  patent.*'  Again,  in  Rynear 
Co.  V.  Evans  (C.  C.)  83  Fed.  696,  it  was  held  that  there  was  no  inven- 
tion in  making  a  well-known  article,  such  as  an  artificial  tooth  crown, 
by  the  well-known  process  of  striking  up  metals  by  the  use  of  a  series 
of  male  and  female  dies.  Such  processes  were  archaic  at  the  date 
of  the  application  for  the  patent.  Thimbles,  eyelets,  buttons,  cart- 
ridges, capsules,  etc.,  were  given  as  examples.  So,  too,  in  Dodge  Mfg. 
Co.  V.  Ohio  Pulley  Works  (C.  C.)  *101  Fed.  584,  the  court  held  that 
the  application  of  glue  to  the  abutting  ends  of  segments  of  split  wood- 
en pullies  was  but  the  carrying,  forward  of  old  ideas  and  did  not 
amount  to  invention.  In  Pennsylvania  Railway  Co.  v.  Locomotive 
Truck  Co.,  110  U.  S.  490,  494,  4  Sup.  Ct.  220,  222,  28  L.  Ed.  222,  it 
was  said  "that  the  application  of  an  old  process  or  machine  to  a  similar 
or  analogous  subject,  with  no  change  in  the  manner  of  application, 
and  no  result  substantially  distinct  in  its  nature,  will  not  sustain  a 
patent,  even  iiF  the  new  form  of  result  has  not  before  been  contem- 
plated" citing  many  cases.  So  too  it  was  held  in  Miller  et  al.  v. 
Force  et  al.,  116  U.  S.  22,  27,  6  Sup.  Ct.  204,  29  L.  Ed,  652,  that 
the  application  of  an  old  process  to  the  same  material  at  a  later  or 
different  stage  is  not  patentable.  In  Dederick  v.  Cassell,  20  O.  G. 
1233,  C.  D.  1881,  p.  413,  the  following  language  is  used : 

'The  same  method  of  ejecting  substances  out  of  presses  by  successive 
charges  of  material  behind  has  been  In  use  time  out  of  mind.  The  presses 
for  peat  and  briclc  exhibited  by  the  defendant  show  it.  That  the  substances 
were  of  hay,  baled  or  unbaled,  Is  not"  important.  The  method  was  the  same 
The  application  of  It  to  other  material  would  be  but  another  use." 

Brown  et  al.  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200,  involved  the 
consideration  of  a  patent  for  preserving  fish  and  other  articles  in  a 
close  chamber  by  means  of  a  freezing  mixture,  having  no  contact 
with  the  atmosphere  of  the  freezing  chamber.  The  patent  was  held 
to  be  anticipated  by  the  old  process  of  preserving  a  corpse  and  also 
by  the  old  and  well-known  process  of  freezing  ice  cream;  and,  in 
replying  to  a  contention  that  the  process  had  never  been  applied  to 
the  preservation  of  fish  and  meats,  the  court  said  at  page  41 : 

"The  answer  is  that  this  was  simply  the  application  by  the  patentee  of  an 
old  process  to  a  uow  subject,  without  any  exercise  of  the  inventive  facult>-, 
and  without  the  development  of  nny  idea  which  can  be  deemed  new  or  orlgl* 
nal  in  the  sense  of  the  patent  law.  The  thin^  was  within  the  circle  of  what 
was  well  known  before,  and  belonged  to  the  publli'.  No  one  could  lawfully  ap- 
propriate it  to  himself,  and  exclude  others  from  using  it  in  any  usual 
way  for  any  purpose  to  which  it  may  be  desired  to  apply  it." 

Upon  a  careful  review  of  the  whole  testimony,  I  think  .the  patent 
cannot  be  sustained,  for  the  reasons  above  given. 

The  bill  of  complaint  will  therefore  be  dismissed,  with  costs. 
IGOF,— 44 
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A.  B.  dice:  CO.  T.  HENRY  et  aL 

(Circuit  Court,  S.  D.  New  York.    March  23,  190a) 

Patents— Validity— Pbocesb  fob  Duplicating  Typewritten  Wobk. 

The  Dick  patent.  No.  466,557,  for  a  process  of  duplicating  typewritten 
work,  which  consists  of  Introducing  into  a  typewriter  a  stencil  sheet, 
coated  with  wax  or  similar  material,  with  other  sheets  in  front  and 
rear  of  it  and  after  the  typed  Impressions  have  been  made  thereon,  peeling 
off  the  outer  sheets,  and  with  them  the  adhering  wax  where  the  types 
have  struck  so  that  the  middle  sheet  may  be  used  as  a  stencil  for  dui> 
Heating  the  typew^rlting,  is  void  in  view  of  the  patent  to  Fuerth  who 
was  adjudged  priority  over  Dick  as  the  haventor  of  the  combination  of  the 
three  sheets  so  used,  leaving  only  the  function  or  work  of  the  typewrit- 
ing machine  to  be  covered  by  the  Dick  patent,  which  is  not  a  patentable 
procesa 

In  Equity. 

Samuel  Owen  Edmonds  (J.  Edgar  Bull,  of  counsel),  for  complain- 
ant. 

A.  Bell  Malcolmson  (Arthur  von  Briesen,  of  counsel),  for  defend- 
ants. 

HOLT,  District  Judge.  This  suit  was  brought  to  restrain  the  in- 
fringement of  patent  No.  466,557,  granted  January  5,  1892,  and  as- 
signed to  the  complainant,  for  a  process  of  duplicating  typewritten 
work.  The  general  processes  in  use  for  duplicating  typewritten  work, 
before  the  invention  of  Brodrick,  consisted  in  taking  a  closely  woven 
paper  sheet,  coated  on  one  side  with  hard  wax,  and  writing  on  it,  ei- 
ther by  a  pen  carrying  a  small  perforating  wheel  at  its  point,  or  by  a 
stylus,  the  sheet  having  previously  been  laid  upon  a  file-plate,  or  sand- 
paper, or  other  perforating  surface,  the  result  by  either  process  being 
that  the  paper  was  perforated  where  the  characters  were^  formed,  the 
rest  of  the  paper  remaining  impervious  to  ink  by  reason  of  the  wax. 
Such  paper  constituted  a  stencil,  with  which  any  number  of  duplicates 
of  the  writing  could  be  made,  by  placing  it  on  a  sheet  of  paper  and 
passing  over  it  an  ink  roller.  Brodrick,  in  1886,  conceived  the  idea 
of  employing  a  stencil  sheet  made  of  very  thin  paper,  so  loosely  woven 
and  open  that  ink  would  pass  through  it,  and  covering  the  sheet  with 
a  soft  wax  capable  of  being  expressed  from  the  underlying  porous 
fibers  of  the  paper  by  the  impact  of  the  type  of  an  ordinary  type- 
writing machine.  Such  a  prepared  sheet  was  laid  on  a  backing  of 
tissue  paper  or  other  material,  and  the  two  sheets  placed  in  the  type- 
writer ;  when  struck  with  the  type,  the  wax  under  the  type  was  driven 
through  the  waxed  sheet,  or  away  from  the  space  under  the  type.  Aft- 
er this  process  the  wax  sheet  could  be  used  as  a  stencil  without  the 
paper  being  perforated.  The  underlying  idea  of  Brodrick's  invention 
was  ingenious  and  valuable.  That  was  to  make  a  stencil  of  such  thin 
paper  that  ink  would  pas?  through  it  without  the  paper  being  per- 
forated. But  in  actual  practice  it  was  found  that  there  was  some  dif- 
ficulty in  the  use  of  Brodrick's  stencil  from  the  fact  that  the  face  of  the 
type,  striking  directly  upon  the  waxed  surface  of  the  paper,  became  in 


Digitized  by 


Google 


*A.  B.  DICK  CO.  V.  HSNBT.  691 

a  short  time  somewhat  clogged  with  wax,  and  then  made  impressions 
upon  the  wax  which  were  blurred  and  indistinct.  The  sole  substantial 
diflference  in  the  method  of  making  such  a  stencil  plate  claimed  under 
the  patent  in  suit  is  that  a  piece  of  tissue  paper,  or  other  similar  porous 
material,  is  placed  on  top  of  the  waxed  sheet,  so  that  the  combination, 
when  put  in  the  typewriter,  consists  of  the  top  sheet,  the  waxed  sheet 
and  the  back  sheet.  When  such  a  combination  is  used,  the  face  of  the 
type,  striking  on  the  top  sheet  of  tissue  paper,  does  not  become  clogged 
with  wax,  and  the  result  is  that  little  plugs  of  wax,  of  the  shape  of 
the  type,  that  become  removed  from  each  side  of  the  waxed  sheet, 
adhere  to  the  top  and  back  sheet,  and,  after  the  three  sheets  are  taken 
out  of  the  typewriter,  and  the  top  and  back  sheets  are  peeled  off  from 
the  waxed  sheet,  the  little  wax  plugs  under  the  type  are  withdrawn 
from  both  sides  of  the  waxed  sheet  and  the  sheet  remains  a  stencil. 
It  is  a  question  whether  this  use  of  a  top  sheet  of  tissue  paper  amount- 
ed to  invention,  and  whether  such  a  top  sheet  was  not  in  common  use 
'  more  than  two  years  before  the  application  for  Dick's  patent ;  but  in 
the  view  I  take  of  this  case  it  is  unnecessary  to  decide  these  ques- 
tions. On  October  11,  1887,  Dick  filed  in  the  Patent  Office  an  applica- 
tion for  a  patent  for  a  process  of  preparing  duplicating  stencils,  in 
the  specifications  of  which  he  fully  described  the  combination  of  the 
top  sheet,  the  waxed  sheet,  and  the  back  sheet.  On  October  20,  1890, 
Dick  filed  an  application  for  the  patent  in  suit,  which  originally  con- 
tained various  claims  for  a  process.  On  October  27,  1890,  Fuerth  filed 
an  application  for  a  patent  for  an  improvement  in  the  preparation  of 
t3rpogTaph  stenciling  mal^ial,  in  which  he  claimed  to  have  invented 
the  combination  of  the  top  sheet,  the  waxed  sheet,  and  the  back  sheet. 
On  March  6,  1891,  Dick  filed  an  application  for  the  same  combination, 
in  order'  to  secure  an  interference  with  Fuerth.  An  interference  was 
declared,  testimony  ta^n,  and  a  hearing  had  in  the  Patent  Office.  The 
Examiner  of  Interferences  decided  in  favor  of  Dick  as  the  prior  in- 
ventor of  the  combination ;  that  is,  the  first  to  use  the  top  sheet.  An 
appeal  was  taken  to  the  Examiners  in  Chief,  who  reversed  the  deci- 
sion of  the  Examiner  of  Interferences,  and  decided  that  Fuerth  was 
the  prior  inventor.  An  appeal  was  taken  to  the  Commissioner,  who 
affirmed  the  decision  of  the  Examiners  in  Chief.  The  priority  of 
invention  was  therefore  finally  adjudicated  in  the  Patent  Office  in 
favor  of  Fuerth.  Thereupon,  in  May,  1895,  the  patent  for  the  com- 
bination was  issued  to  Fuerth.  But  in  January,  1892,  the  patent  in 
suit  was  issued  to  Dick  for  the  process.  The  complainant  in  this  suit 
was  the  owner  of  the  Brodrick  patent,  which  has  expired.  It  is  the 
owner  of  the  Fuerth  patent  for  the  combination,  which  has  not  ex- 
pired, and  of  the  Dick  patent  for  the  process,  which  has  not  expired. 
Under  these  circumstances  the  question  arises  whether  the  process 
patent  to  Dick  was  valid.  The  claims  in  the  Fuerth  patent  for  the 
combination  are  as  follows : 

"1.  In  combination  with  a  stencil  sheet,  sheets  of  paper  in  front  and  rear 
thereof  adapted  to  extract  a  portion  of  the  coating  of  the  stencil  sheet  within 
the  lines  of  the  extracting  characters. 

*'2.  In  combination  with  a  stencil  sheet  having  both  sides  coated,  an  nn* 
coated  extractor  sheet  in  front  thereof  and  an  extractor  sheet  of  soft  paper 
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in  the  rear  of  the  stencil  sheet  adapted  to  have  the  characters  embedded 
thereon. 

"3.  In  combination  with  a  fibrous  coated  sheet  other  sheets  in  the  front  and 
rear  thereof,  adapted  to  simultaneously  remove,  by  extraction,  the  coating 
of  the  fibrous  sheet,  within  the  lines  of  the  contacting  characters,  whereby 
said  coating  is  extracted  in  contradistinction  to  being  driven  through  the  sten- 
cil sheet,  thereby  neither  abrading  nor  perforating  the  fiber  of  said  stencil." 

The  claim  in  the  patent  in  suit  for  the  process  is  as  follows : 

"I  claim  the  process  of  preparing  a  stencil  for  duplicating  copies,  consisting 
in  introducing  into  a  typewriting  machine  a  sheet  of  porous  material  coated 
with  an  ink-proof  substance,  a  sheet  of  paper  arranged  in  the  rear  thereof, 
and  a  sheet  of  tissue-paper  arranged  in  front  thereof,  to  both  of  which  paper 
sheets  the  ink-proof  substance  will'  adhere,  then  impressing  the  superimposed 
sheets  with  the  matter  to  be  copied,  thereby  causing  the  Ink-proof  substance 
of  the  coated  sheet  to  adhere  to  the  surface  of  the  other  sheets  on  the  lines 
of  impression,  and  then  separating  the  sheets,  thereby  removing  the  coating 
from  the  ink-proof  sheet  on  the  lines  of  the  type-impression,  substantially  as 
set  forth." 

It  is  perfectly  obvious  that  the  combination  claimed  and  described 
in  the  Fuerth  patent,  which  the  Patent  Office,  upon  interference  pro- 
ceedings, decided  had  been  invented  by  Fuerth  and  not  by  Dick,  is 
the  same  combination  which  must  be  used  to  carry  out  the  alleged  pro- 
cess in  the  Dick  patent  in  suit.  The  claim  of  the  patent  in  suit  pur- 
ports to  be  a  claim  for  a  process,  but  the  combination  of  the  top  sheet, 
the  waxed  sheet,  and  the  back  sheet  cannot  be  made  a  part  of  the  pro- 
cess, because  Dick  claimed  to  have  invented  that  combination,  and  it 
was  decided,  in  the  proceedings  for  interfer^ce,  that  Fuerth  invented 
it.  The  only  step,  therefore,  which  can  be  dRled  a  process,  in  making 
a  stencil  sheet  under  Dick's  process  patent,  is  that  the  combination 
held  to  have  been  patented  by  Fuerth,  and  decided  to  have  been  in- 
vented by  him,  is  put  into  the  ordinary  typ^riting  machine  and 
printed  there  and  taken  out  again.  That,  in  m"opinion,  is  not  a  pro- 
cess, within  the  meaning  of  the  patent  law,  but  is  a  mere  function,  or 
work  of  a  machine,  which,  under  the  authorities,  is  not  patentable. 
Corning  v.  Burden,  15  How.  257,  14  L.  Ed.  683;  Risdon  Locomotive 
Works  V.  Medart,  158  U.  S.  68,  15  Sup.  Ct  745,  39  L.  Ed.  899; 
Westinghouse  v.  Bovden  Power  Brake  Co.,  170  U.  S.  537,  18  Sup.  Ct 
707,  42  L.  Ed.  1136';  Busch  v.  Jones,  184  U.  S.  607,  22  Sup.  Ct.  511, 
46  L.  Ed.  707.  Whether  the  complainant  could  maintain  any  action 
upon  the  Fuerth  patent  it  is  unnecessary  to  consider  in  this  case,  but, 
in  my  opinion,  the  patent  upon  which  this  suit  is  brought  is  invalid 
on  the  grounds  stated.  It  was  argued  by  counsel  that  the  proceeding 
by  whicn  the  stencil  plate  was  produced  was  a  process  because  two 
steps  were  taken,  first,  to  run  the  combination  through  the  machine, 
and  then,  after  it  was  taken  out,  to  peel  off  the  top  and  back  sheets, 
thus  withdrawing  the  little  plugs  of  wax  from  the  waxed  paper ;  but, 
in  my  opinion,  that  is  a  mere  incident  to  the  Working  of  a  machine. 
It  might  as  well  be  said  that,  after  a  patent. had  been  obtained  for  a 
typewriter,  a  patent  could  be  obtained  for  the  process  of  making  the 
ordinary  four  or  five  carbon  copies  of  typewriting,  because  the  opera- 
tor has  to  place  a  sheet  of  carbon  between  each  two  sheets  of  paper. 
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and,  after  writing  on  the  combined  sheet  thus  made,  has  to  remove  the 
carbon  sheets,  leaving  the  sheets  of  paper  with  the  carbon  writing. 

My  conclusion  is  that  the  bill  should  be  dismissed  on  the  merits, 
with  costs. 


LEONA  GABMENT  CO.  ▼.  JBNKS  et  al. 

(Circuit  Court,  N.  D.  Illinois,  E.  D.    June  5,  1907.) 

No.  27,945. 

Patents— I NFBiNGE^ENT— Ladies'  Gabu^nt. 

The  Crltcher  patent,  No.  781,635,  for  a  combined  skirt  and  drawers, 
held  valid  and  Infringed  by  one  style  of  garment  made  and  sold  by  de- 
fendant, but  narrowly  construed  as  required  by  tbe  prior  art,,  not  in- 
fringed by  other  cmd  different  styles. 

In  Equity.     On  final  hearing. 

Coburn  &  McRoberts,  for  complainant. 
Offield,  Towle  &  Linthicum,  for  defendants. 

SANBORN,  District  Judge.  Bill  for  injunction  and  account  for  in- 
fringement of  patent  No.  781,635.  dated  February  7,  1905,  on  ladies* 
underwear,  granted  to  Leona  J.  Critcher,  and  by  assignment  owned 
by  complainant.  A  preliminary  injunction  was  granted  July  23,  1906, 
based  upon  admissions  both  of  the  validity  of  the  patent  and  infringe- 
ment. The  case  was  put  at  issue  and  complainant  took  its  proofs,  but 
defendant  offered  no  proof  of  any  kind.  The  patent  being  presumptive 
evidence  of  its  own  validity,  and  defendant  not  having  met  the  burden 
of  proof  created  by  such  presumption,  the  only  question  is  whether  the 
patent  has  been  infringed  by  defendant.  Fairbanks,  Morse  &  Co.  v. 
Stickney,  123  Fed.  79,  59  C,  C.  A.  209. 

Two  kinds  of  garments  are  produced  as  constituting  infringements, 
the  first  called  "Complainant's  Exhibit,  Defendants'  Garment,"  and  the 
others  "Complainant's  Exhibit,  Defendants'  Garment  No.  2,"  and 
"Complainant's  Exhibit,  Moran  Garment" ;  the  two  last  being  identi- 
cal. There  is  no  direct  proof  of  the  sale  by  defendants  of  the  exhibit 
called  "defendants'  garment,"  but  the  answer  admits  infringement  by 
making  and  selling  under  an  alleged  license  not  shown  by  the  proofs. 
Complainant  was  unable  to  produce  the  witness  who  purchased  "de- 
fendants' garment,"  but  filed  her  affidavit  of  such  purchase,  with  proof 
that  she  could  not  be  found  or  her  deposition  obtained.  The  testimony 
also  shows  that  this  witness  was  sent  to  purchase  the  garment,  and  that 
she  returned  with  it.  In  view  of  the  allegations  of  the  answer  as  to 
infringement  and  license  enough  appears  to  show  infringement  by  "de- 
fendants' garment,"  which  is  substantially  the  same  as  the  patented 
article.  The  sale  by  defendants  of  "defendants'  garment  No.  2"  and 
the  "Moran  garment"  is  fully  proved ;  and  the  question  is  thus  present- 
ed whether  they  infringe.  The  Critcher  patent  is  for  a  combined  skirt 
and  drawers,  called  the  Leona  skirt-drawers.  It  is  simply  a  one-piece 
skirt,  similar  to  the  ordinary  underskirt,  and  opening  in  front.     To 
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the  inside  of  the  skirt,  and  along  its  front  edges,  are  attached  wings  to 
form  the  drawer-legs,  gored,  and  open  from  waist  to  crotch  so  that 
the  skirt  forms  the  outside  surface  of  drawers.  A  corset  cover,  not 
covered  by  the  patent,  completes  the  garment.  The  difficulty  of  sus- 
taining any  patent  whatever  upon  an  article  of  clothing  is  obvious. 
Upon  this  record,  however,  the  patent  must  be  held  valid,  and  in- 
fringed by  "defendants'  garment."  But  counsel  for  defendants  state 
that  this  garment  is  no  longer  made  or  sold,  the  Ideal  garment,  or 
three-piece  combination  suit,  being  the  only  one  now  manufactured; 
and  it  is  insisted  that  the  Ideal  suit,  being  the  same  as  "defendants' 
garment  No.  2,"  and  the  "Moran  garment,"  is  not  an  infringement. 
The  one  claim  of  the  patent  in  suit  is  as  follows:* 

"The  hereln-deecribed  combined  skirt  and  drawers  compristng  a  skirt  and 
wings  secured  to  the  inner  face  thereof  extending  from  top  to  bottom  of  the 
skirt  and  forming  portions  of  the  drawers-legs,  each  drawers-leg  consisting 
of  one  wing  and  the  adjacent  side  edge  portion  of  the  skirt,  each  wing  being 
gored  at  the  top  to  form  an  opening  from  the  waist  to  the  crotch  and  united 
to  the  extreme  side  edge  of  the  skirt  from  the  crotch  to  the  skirt  bottom,  the 
forward  edges  of  the  drawers  forming  the  front  of  the  skirt  and  being  adapt- 
ed to  overlap  each  other." 

The  extreme  narrow  scope  of  the  patent  appears  by  comparison  of 
this  claim  with  that  of  the  prior  Chittenden  patent  No.  765,556,  issued 
about  six  months  before  the  Critcher  patent,  which  follows: 

"The  herein-described  combined  skirt  and  drawers,  the  same  comprising 
a  skirt  haying  secured  thereto,  upon  its  Inner  face  upon  each  of  the  opposite 
sides  thereof,  a  drawers-leg,  consisting  of  two  wing  portions  extending  from 
the  upper  edge  of  the  skirt  to  the  bottom  thereof  at  a  suitable  distance  apart, 
each  wing  being  gored  at  the  top  to  form  an  opening  from  the  waist  to  the 
crotch  and  joined  together  from  the  crotch  to  the  bottom  of  the  skirt,  whereby 
the  drawers-leg,  upon  each  side  of  the  skirt  comprises  for  lis  outer  wall  that 
lx>rtlon  of  the  skirt  extending  between  the  two  wings  making  up  the  remain- 
der thereof,  as  set  forth." 

The  two  garments  claimed  to  be  infringements,  being  defendants' 
garment  No.  2  and  the  Moran  garment,  are  different  in  their  pattern 
and  construction  from  both  the  Critcher  and  Chittenden  garments. 
The  corset  cover  and  drawers-legs  are  complete  in  themselves,  and  the 
garment  is  finished  by  sewing  a  triangular  skirt-piece  or  tail-piece  to 
the  inside  of  the  drawers-legs.  On  the  other  hand,  in  the  patented  gar- 
ment, the  skirt  is  in  one  piece,  encircling  the  body  of  the  wearer ;  the 
drawers-legs  being  attached  to  the  front  of  the  inside  of  the  skirt,  and 
the  corset  cover  sewed  to  the  top  of  the  skirt.  This  difference  in  con- 
struction makes  the  bias  parts  and  straight  parts  of  the  cloth  come  in 
diflferent*  portions  of  the  garment  from  the  bias  and  straight  parts  of 
the  Leona  suit,  resulting  in  a  different  hang  and  setting,  stretching  or 
sagging  in  different  parts,  and  preventing  stretching  in  different  parts 
from  the  Leona  or  patented  garment.  It  is  claimed  by  defendants  that 
these  differences  make  a  better  garment ;  and  they  refer  to  the  evidence 
of  Mrs.  Morton,  buyer  for  the  muslin  underwear  department  of  the 
Marshall  Field  Company.  She  testified  that  the  Leona  garments  are 
unsatisfactory  in  workmanship,  material,  and  fit,  and  are  not  satisfac- 
tory to  the  trade,  while  the  Ideal  suits  are  satisfactory  both  to  the  trade 
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and  the  company.  Be  this  as  it  may,  I  am  satisfied  that  the  defendants' 
garment  No.  2  and  the  Moran  garment,  by  reason  of  their  different 
pattern  and  construction,  and  different  disposition  of  the  bias  portions 
of  the  cloth,  do  not  infringe  the  Leona  patent,  narrowed  so  closely  by 
the  prior  art. 

It  is  a  specific  patent,  limited  to  the  exact  construction  specified. 
The  defendants'  construction  is  different,  Resulting  also  in  a  different 
disposition  of  the  goods.  .  These  differences  are  sufficient  to  prevent 
infringement. 

A  decree  will  be  entered  sustaining  the  validity  of  the  complainant's 
patent,  with  injunction  and  account  against  "Complainant's  Exhibit. 
Defendants'  Garment,"  and  like  garments,  but  declaring  that  defend- 
ants' three-piece  garments,  constructed  as  herein  stated,  as  shown  by 
"Complainant's  Exhibit,  Defendants'  Garment  No.  2,"  and  "Com- 
plainant's Exhibit,  Moran  Garment,"  and  constructions  substantially 
the  same,  are  not  infringements.  Neither  of  the  parties  should  have 
costs. 


WEED  et  al.  v.  GAY  et  al. 

(Circuit  Court,  D.  Connecticut.    May  4,  190a) 

No.  1,259. 

Patents— Surr  fob  iNrBiNOEMENT— Pleading. 

A  bin  for  infringement  of  a  patent  and  for  unfair  competition  in  trade 
constmed,  and  field  good  on  demurrer,  and  not  multifarious. 

In  Equity.     On  demurrer  to  bill. 

Paragraph  8  of  bill  of  complaint  is  as  follows: 

"(8)  And  your  orators  further  sliow  on  information  and  belief  that  the  de- 
fendants now  have  on  hand,  ready  for  sale  in  the  city  of  Hartford,  state  of 
Connecticut,  in  said  district  of  Connecticut,  and  is  now  advertising  and  solicit- 
ing sales,  and  is  offering  and  exposing  for  sale,  large  numbers  of  antlskidding 
devices  embodying  the  Inventions,  discoveries,  and  improvements  set  forth 
and  claimed  in  said  letters  patent,  and  which  antlskidding  devices  and  all 
necessary  parts  thereof  the  defendants  threaten  to  sell,  and  actually  have 
sold  a  large  number  of  such  antlskidding  devices  in  the  city  of  Hartford, 
state  of  Connecticut,  and  elsewhere  in  the  district  of  Connecticut,  in  viola- 
tion of  your  orators*  rights  under  said  letters  patent  No.  567,245,  and  your 
orators  further  allege  that  WlUlam-  F.  Ledger,  Qeorge  A.  Gay,  and  Harry 
B.  Strong  are  guilty  of  unfair  competition  in  trade,  in  that  they  have  copied, 
and  are  still  continuing  to  copy,  the  circulars  of  the  complainant,  Weed  Chain 
Tire  Grip  Company,  thereby  leading  the  trade  and  customers  of  the  Weed 
Chain  Tire  Grip  Company  to  believe  that  the  chains  soid  by  the  defendants 
are  of  the  same  quality  as  the  chains  manufactured  and  sold  by  your  orator. 
Weed  Chain  Tire  Grip  Company." 

To  the  bill  defendant?  filed  a  demurrer  as  follows : 

"These  defendants,  respectively,  by  protestation,  not  confessing  or  acknowl- 
edging all  or  any  of  the  matters  and  things  in  the  said  plaintlfTs  bill  to  be 
true  in  such  manner  and  form  as  the  same  are  therein  set  forth  and  alleged, 
demur  thereto,  and  for  cause  of  demurrer  show  that  it  appears  by  said  bill 
that  the  same  is  exhibited  against  these  defendants  for  distinct  and  unconnect- 
ed matters  and  causes  and  is  altogether  multifarious. 
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"Wherefore,  anil  for  divers  other  good  causes  of  demurrer  appearing  in 
said  bill,  these  defendants  jointly  and  severally  demur  thereto,  and  humbly 
demand  the  Judgment  of  this  court  whether  they  shall  be  compelled  to  make 
any  other  or  further  answer  to  said  bill,  and  pray  to  be  hence  dismissed  wltli 
their  costs  and  cliarges,  in  this  behalf  most  wrongfully  sustained. 

Howard  P.  Denison,  for  complainants. 
Daniel  A.  Rollins,  for  defendants. 

PLATT,  District  Judge.  I  think  that  paragraph  8  of  the  bill  may 
fairly  be  construed  as  alleging  that  the  defendants  are  selling  devices 
which  infringe  the  patent,  and  are  copying  complainant's  circulars 
about  the  patented  device  for  an  unfair  purpose. 

The  proofs  must  conform  to  such  contruction,  and  to  make  as- 
surance doubly  sure,  let  the  words  ."under  said  letters  patent"  be 
placed  as  an  ending  to  paragraph  8.  This  may  be  done  without  costs 
to  either  party. 

The  demurrer  being  disposed  of  let  the  pleadings  go  forward  in 
the  regular  way. 


UNITED  STATES  v.  PHILADELPHIA  &  R.  RT.  CO. 
(District  CJourt,  B.  D.  Pennsylvania.    March  17,  190a) 

1.  RAiLBOAns— Safety  Appliance  Act— Ck)NSTBuariON. 

The  safety  appliance  act  (Act  March  2,  1893,  c.  198,  27  Stat  531  [U.  S. 
Comp.  St.  1901,  p.  31741),  requiring  common  carriers  engaged  in  inter- 
State  commerce  to  equip  their  cars  with  automatic  couplers  so  that  they 
will  couple  by  impact  when  It  comes  in  contact  with  another  car  and 
which  may  be  uncoupled  from  the  side  without  the  necessity  of  a  man  go- 
ing between  the  ends  of  the  two  cars,  requires  that  each  car  taken  sepa- 
rately shall  be  completely  equipped,  and  that  the  couplers  at  both  ends 
shall  be  in  good  order  and  In  operative  condition. 

2.  SAME^— Defects— Negligence. 

Where  a  car  engaged  in  interstate  commerce  bad  been  at  rest  for  more 
than  an  hour  in  the  carrier's  yard  so  that  an  opportunity  for  inspection 
and  for  the  discovery  of  defects  in  Its  automatic  couplers  was  afforded, 
the  carrier  was  bound  at  its  peril  to  discover  and  reimlr  the  defect  be- 
fore again  moving  the  car,  or  incur  a  liability  for  the  penalty  imposed  by 
the  safety  appliance  act  (Act  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S. 
Comp.  St.  1901,  p.  31741)  for  moving  a  car  engaged  in  Interstate  commerce 
without  having  the  same  equipped  with  couplers  coupling  automatically 
by  impact,  without  reference  to  whether  the  defect  could  have  been  dis- 
covered by  the  exercise  of  reasonable  care. 

[I2d.  Note. — Duty  of  railroads  to  furnish  safe  appliances,  see  note  to 
Felton  V.  Bullard,  37  C.  O.  A.  8.] 

3.  Same— Action  fob  Penalty— Nature  of  Proceeding — Burden  of  Proof. 

An  action  by  the  United  States  against  an  interstate  carrier  to  re- 
cover a  penalty  for  violation  of  the  safety  appliance  act  (Act  March  2, 
1893/  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  31741)  is  a  civil  proceed- 
Ing,  in  which  the  burden  is  on  the  government  to  make  out  a  case  by  dear 
and  satisfactory  evidence,  but  not  beyond  a  reasonable  doubt 

At  Law. 

.This  was  an  action  brought  by  the  United  States  to  recover  three  penalties 
of  $X00  eacl^  alleged  to  have  been  Incurred  by  the  defendant  in  hauling  on 
November  12»  1906,  liChlgh  Valley  car  No.  83,759,  .November  ]B»  1906,  Lehigh 
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Valley  car  No.  69,609,  and  on  September  26,  1906,.  its  own  No.  49,786,  from 
Allentown,  Pa.,  with  the  coupling  and  uncoupling  apparatus  on  one  end  of 
each  car  in  a  defective  condition.  In  that  the  lock  pin  or  loclt  block  was  dis- 
connected from  the  uncoupling  lever.  Two  government  inspectors  of  safety 
appliances  found  these  cars  in  the  defendant's  yard  at  Allentown,  and  after 
at  least  half  an  hour's  interval  the  defendant  hauled  the  cars  in  the  defective 
condition.  The  defendant  offered  evidence  that  in  the  ordinary  course  of  Its 
business  It  had  inspectors  whose  duty  it  was  to  inspect  cars  moved  by  it, 
and  if  any  defects  were  found  such  defects  were  noted  in  an  Inspection  book 
kept  for  that  purpose ;  that  it  had  examined  these  books,  and  found  no  entry 
of  any  defect  having  been  found  or  repaired. 

J.  Whitaker  Thompson,  U.  S.  Atty.,  John  C.  Swartley,  Asst.  U.  S. 
Atty.,  and  Luther  M.  Walter,  Special  Asst.  U.  S.  Atty. 
James  F.  Campbell,  for  defendant. 

J.  B.  McPHERSON,  District  Judge  (charging  jury).  This  is  an  action 
brought  by  the  United  States,  as  no  doubt  you  understand,  to  recover 
the  sum  of  $300,  being  a  penalty  of  $100  for  the  use  by  the  defendant 
company  of  each  of  three  cars,  which  it  is  said  were  defectively  equip- 
ped in  violation  of  the  act  of  Congress  which  is  ordinarily  known  as 
the  safety  appliance  act  (Act  March  2,  1893,  c.  196,  27  Stat.  531  [U. 
S.  Comp.  St.  1901,  p.  3174]).  There  is  only  one  portion  of  it  to 
which  your  attention  need  be  directed,  and  that  is  the  second  section 
of  the  act,  which  provides,  in  substance,  that  no  common  carrier  may 
haul  or  permit  to  be  hauled  or  used  on  its  line  any  car  used  in  moving 
interstate  traffic  not  equipped  with  couplers  coupling  automatically  by 
impact  and  which  can  be  uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars.  The  meaning  of  that  section  is  clear 
enough.  The  direction  of  Congress  is  that  any  common  carrier,  such 
as  a  railroad,  must  equip  its  cars  so  that  there  shall  be  at  both  ends 
a  coupler  which  will  couple  automatically  by  impact  when  it  comes 
in  contact  with  another  car,  and  which  may  be  uncoupled  also  from 
the  side  without  the  necessity  of  a  man  going  between  the  ends  of  the 
two  cars  in  order  to  perform  that  operation.  That  requires  that  each 
car  taken  separately  shall  be  complete — completely  equipped;  that  is 
to  say,  it  requires  that  the  couplers  at  both  ends  shall  be  in  good  order. 
It  is  not  sufficient,  under  this  act  of  Congress,  that  one  coupler 
should  be  in  good  order  and  the  other  should  be  defective,  although  it 
appears  from  the  testimony  in  the  case  that  under  certain  circum- 
stances even  if  one  of  the  couplers  is  defective  the  process  of  coupling 
may  nevertheless  take  place,  provided  the  coupler  upon  the  car  with 
which  the  defective  car  comes  in  contact  is  in  good  order.  If  the  two 
ends  that  come  together  were  both  out  of  order,  then  the  coupling 
could  not  take  place  automatically,  but  if  one  of  them  is  in  good  order 
while  the  other  is  not,  then,  under  certain  circumstances,  the  coupling 
may  tuke  place  automatically  just  the  same  as  though  both  cars  were 
thoroughly  equipped.  But,  however  that  may  be,  the  act  of  Congress 
docs  not  permit  such  a  situation  to  exist.  It  requires  that  each  car 
taken  by  itself  shall  have  the  couplers  at  both  ends  in  good  order,  so 
that  at  each  end  the  coupler  may  perform  its  service  in  the  manner 
directed  by  this  statute — ^that  is  to  say,  automatically  by  the  impact* 
of  the  two  cars.    And  it  also  requires  that  the  couplers  shall  be  in  such 
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order  that  the  cars  may  be  uncoupled  without  the  necessity  of  some- 
body ^oing  between  the  cars ;  that  is  done  by  the  use  of  levers.  In 
some  mstances  the  lever  comes  entirely  across  the  ends  of  the  car, 
so  that  at  whichever  side  the  brakeman  or  employe  happens  to  be 
standing  he  may  perform  whatever  operation  is  necessary  for  the 
purpose  of  uncoupling.  On  some  of  the  cars,  perhaps  the  most  of 
them,  as  the  testimony  would  seem  to  indicate,  I  believe  it  is  only 
upon  one  side,  and  then,  of  course,  they  can  only  be  used  from  that 
side,  but  nevertheless  they  can  be  so  used.  That  is  the  provision  of 
the  statute. 

Of  course,  you  will  see  at  once — perhaps  you  have  seen  already, 
if  you  have  been  thinking  at  all  about  the  case — ^that  some  difficult 
questions  might  arise  as  to  when  common  carriers  might  be  liable,  and 
it  is  very  easy  to  conceive  of  situations  in  which  it  would  b^  hard  to 
hold  them  liable  under  the  strict  letter  of  the  law.  For  example,  sup- 
pose a  car  started  from  the  point  of  shipment  in  perfectly  good  order, 
'and  then  through  no  fault  of  the  carrier  something  happened  to  the 
coupler  while  the  journey  was  in  progress.  Of  course,  under  the 
strict  letter  of  the  law  every  minute  the  car  was  in  use  after  that  time 
there  would  be  a  violation  of  the  law ;  but,  I  say,  that  would  present 
a  hard  case,  and  if  the  carrier,  under  the  proper  construction  of  this 
statute,  is  liable  under  such  circumstances,  of  course,  there  is  a  cer- 
tain hardship  about  the  situation.  But  we  have  nothing  to  do  with  a 
case  of  that  kind.  That  may  safely  be  left  to  be  dealt  with  when  the 
time  comes.  I  give  you  that  as  an  illustration,  and  others  might  be 
easily  thought  of.  We  are  dealing  with  the  particular  situation  dis- 
closed by  the  evidence,  and  the  jury  must  confine  itself  to  that,  as  I 
intend  to  do  in  what  I  have  to  say  to  you. 

Here  is  a  case  where  a  certain  number  of  cars,  constituting  a  train 
used  in  interstate  traffic — and  about  that  matter  there  is  no  controversy 
— are  at  rest  for  a  certain  length  of  time ;  in  all  cases  for  more  than 
an  hour,  in  some  cases  for,  I  think,  several  hours';  but,  at  all  events, 
in  all  of  these  three  cases  at  rest  for  more  than  an  hour,  and  therefore 
affording  an  opportunity  for  inspection  for  the  discovery  of  defects  in 
these  automatic  couplers.  In  a  case  like  that  I  instruct  you  that  it  is 
the  carrier's  duty  to  find  any  defects  that  may  exist,  and  if  the  car- 
rier fails  to  find  them,  then  the  carrier  is  liable  for  the  penalty  im- 
posed by  the  statute;  because  if  the  train  is  used  afterwards  with  the 
coupler  out  of  order,  then,  of  course,  under  the  precise  letter  of  the  stat- 
ute, the  carrier  is  using  a  coupler  that  cannot  be  coupled  automatically 
by  impact  or  cannot  be  uncoupled  without  somebody  going  between  the 
cars,  or  perhaps  neither  operation  can  be  performed  as  the  statute  con- 
templates. In  other  words,  the  question  of  diligence  or  carefulness 
on  the  part  of  the  carrier  in  inspecting  the  cars  has  nothing  at  all  to 
do  with  the  matter  now  before  you.  The  obligation  is  laid  upon  the 
carrier  by  the  statute  to  find,  in  effect,  any  defect  that  may  exist,  when 
it  has,  as  it  had  under  these  circiunstances,  the  opportunity  to  discover 
it;  and  if  its  inspectors  do  not  discover  it,  then  the  carrier  is  liable 
for  those  defects  and  for  the  penalty  that  is  imposed  for  the  use  of  the 
car  having  such  defects. 
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That  leaves,  therefore,  for  your  consideration,  in  each  of  these  three 
cases  the  question  of  fact  whether  these  cars,  or  either  of  them,  were 
defective.  You  have  heard  the  two  inspectors  in  the  service  of  the 
Interstate  Commerce  Commission  upon  that  point,  and  there  is  other 
testimony  offered  by  the  defendant  carrier  which  would  tend  to  show 
that  they  were  mistaken,  and  you  will  have  to  determine  what  is  the 
fact.  They  may,  perhaps,  have  mistaken  some  other  car  for  the  one 
that  is  spoken  of  here,  or  they  may  not  have  discovered  the  things  that 
they  said  they  did  discover ;  instead  of  the  couplers  being  out  of  order, 
they  may  have  been  in  order;  and  those  are  questions  of  fact  which 
I  submit  to  the  jury  for  their  determination. 

There  are  three  separate  charges  here,  and  it  is  in  the  power  of  the 
jury,  as  they  may  find  the  evidence  to  indicate,  to  find  either  that  the 
carrier  should  pay  a  penalty  of  $300  or  of  $200  or  of  $100,  or  that  it 
should  pay  nothing,  according  as  they  may  find  that  one  or  more  of 
these  cars  were  defective  or  as  they  may  find  that  they  were  all  in 
the  order  contemplated  by  the  statute. 

There  is  this  further  to  be  said :  This  is  what  is  called  a  penal  stat- 
ute ;  that  is  to  say,  it  is  a  statute  that  imposes  a  penalty.  It  is  not  a 
statute  that  makes  a  criminal  prosecution  or  requires  a  criminal  prose- 
cution, or  permits,  indeed,  a  criminal  prosecution  for  the  violation  of 
its  provisions,  but  it  imposes  a  money  penalty.  The  rules  that  apply, 
therefore,  in  the  criminal  court  do  not  apply  here.  It  is  not  neces- 
sary that  the  United  States  should  prove  its  case  beyond  reasonable 
doubt.  As  you  very  well  understand,  that  is  the  measure  of  proof 
that  is  required  in  a  criminal  case.  It  does  not  apply  here.  The  Unit- 
ed States  has  the  burden  of  proof  upon  it  in  order  to  make  out  its 
case.  It  has  the  burden  of  proof  from  the  beginning  to  the  end  of  it. 
It  never  shifts.  It  is  bound  to  make  out  its  case,  and  it  is  bound  to 
make  it  out  by  evidence  that  is  clear  and  satisfactory  to  the  jury.  That 
is  the  obligation  that  is  laid  upon  it.  Not  by  evidence  which  is  of  that 
high  degree  which  we  describe  when  we  say  evidence  beyond  reason- 
able doubt,  but  it  is  bound  to  make  it  out  by  such  evidence  as  is 
clear  and  satisfactory,  and  by  that  degree  of  proof  to  make  out  all  the 
elements  which  go  to  constitute  the  charge.  If  the  United  States  has 
failed  to  come  up  to  that  standard,  then  it  has  failed  in  this  case  as 
to  one  or  more  or  all  of  these  particular  charges,  because  that  obliga- 
tion rests  upon  it. 

That,  1  believe,  constitutes  all  the  instructions  that  I  need  give  you 
with  regard  to  this  case.  They  cover,  so  far  as  I  can  see,  all  the  points 
upon  which  I  have  been  asked  to  give  you  specific  instructions,  and  I 
therefore  need  not  confuse  you  by  reading  them  over  and  answering 
them  specially. 

The  jury  rendered  a  verdict  In  favor  of  the  United  States  for  $30a 
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UNITED  STATES  v.  MUSGRAVB. 

(District  Ck>iirt,  E.  D.  Arkansas,  E.  D.    April  1,  1908.) 

No.  403. 

1.  Post  Office— Mails— Po web  of  Conqbess. 

n.  S.  Const  art.  It  §  8,  authorizing  Ck>ngre8s  to  establish  post  ofBces  and 
post  roads,  autborlaes  all  measures  necessary  to  secure  the  safe  and 
speedy  transmission  of  the  malls  and  a  prompt  delivery  of  their  contents, 
and  also  fO'^nts  power  to  prescribe  what  shall  be  carried  and  what  shall 
be  excluded. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  40,  Post  Office,  §  1.} 

2.  WOBDS    AND    PHBASBS— "PUBUO    POLICT." 

The  *1;)ubllc  policy**  of  the  government  is  not  limited  to  sncfa  matters  as 
are  universally  considered  as  inJm*ious  to  the  public  interests,  but  any 
acts  reasonably  tending  to  have  that  effect  may  be  prohibited  by  statute, 
and  thereupon  they  are  against  public  policy. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp. 
5813^5814;  vol.  8.  p.  7773.] 

3.  Statutes— Unambiguous  Statutes— Judicjial  Duty. 

Where  a  statute  is  clear  and  unambiguous,  a  court  Is  bound  to  enforce 
it  as  it  is. 

4.  Post  Office— Mails— Obscene  Matteb— Statdti:  Constbuxd. 

Rev.  St  i  38d3,  as  amended  by  Act  Sept  26,  1888,  a  1039,  (  2»  25  Stat 
496  (U.  S.  Comp.  St  1901,  p.  2658),  forbidding  the  mailing  of  obscene,  lewd, 
or  lascivious  books,  etc.,  prohibits  the  use  of  the  mails  to  all  persons  for 
the  transmission  of  matters  which  are  lewd,  lascivious,  or  Indecent,  re- 
gardless of  the  relationship  between  sender  and  addressee — e.  g.,  husband 
and  wife — and  regardless  of  the  effect  of  the  receipt  of  the  article  sent 
'  may  have  on  the  mind  of  the  particular  addressee.  If  it  is  of  such  na- 
ture that  the  reading  would,  in  the  opinion  of  reasonable  persons,  or  the 
Jurors  selected  to  try  one  charged  with  violating  the  section,  tend  to  de- 
prave or  corrupt  the  morals  of  reasonable  persons*  and  would  suggest 
to  the  minds  of  either  sex  thoughts  of  an  impure  or  libidinous  character, 
it  is  within  the  prohibition  of  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  40,  Post  Office,  §  50. 

Nonmailable  matter,  see  note  to  Timmons  v.  United  States,  30  C.  C. 
A.  79.] 

Powell  Clayton,  Asst.  U.  S.  Atty. 
U.  S.  Bratton,  for  defendant. 

TRIEBER,  District  Judge.  The  defendant  is  charged  in  the  indict- 
ment with  violation  of  section  3893,  Rev.  St.,  as  amended  by  the  act  of 
September  26,  1888,  c.  1039,  §  2,  25  Stat.  496  (U.  S.  Comp.  St.  1901, 
p.  2658),  for  sending  through  the  mails  an  obscene,  lewd,  and  lascivious 
letter  which  was  addressed  to  his  wife.  The  demurrer  raises  the  ques- 
tion whether  such  a  letter  sent  by  a  man  to  his  wife  constitutes  a  vio- 
lation of  this  statute.  The  contention  on  behalf  of  the  defendant  is 
that  in  view  of  the  construction  placed  upon  this  statute  by  the  Su- 
preme Court  in  Swearingen  v.  United  States,  161  U.  S.  446,  451,  16 
Sup.  Ct.  662,  40  L.  Ed.  765,  where  the  court  held  that  "the  offense 
aimed  at  in  that  portion  of  the  statute  we  are  now  considering  was  the 
use  of  the  mails  to  circulate  or  deliver  matter  to  corrupt  the  morals 
of  the  people.    The  words  'obscene,'  'lewd,'  and  'lascivious,*  as  used 
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in  the  statute,  signify  that  form  of  immorality  which  has  relation  to 
sexual  impurity,  and  have  the  same  meaning  as  is  given  them  at  com- 
mon law  in  prosecutions  for  obscene  libel,"  Congress  could  not  have 
intended  to  include  husband  and  wife,  as  at  common  law  they  were 
one ;  and  for  the  further  reason  that  no  action  or  criminal  prosecution 
would  lie  for  a  libel  of  the  wife  by  the  husband.  There  is  high  authori- 
ty for  the  latter  proposition.  Regina  v.  Lord  Mayor,  16  Q.  B.  D.  772 ; 
State  V.  Edens,  95  N.  C.  693,  69  Am.  Rep.  294.  But  does  the  language 
used  in  the  Swearingen  Case  apply  to  the  entire  act,  or  was  it  intend- 
ed to  apply  only  to  the  one  part  of  the  act  then  under  consideration, 
which  was  to  ascertain  the  intent  of  Congress  in  the  use  of  the  words 
"every  obscene,  lewd,  and  lascivious  book  *  *  *  or  other  publica- 
tion of  an  indecent  character"  ?  A  careful  reading  of  the  opinion  will 
show  that  the  only  question  before  the  court  was  the  latter,  as  appears 
from  the  quotation  above.  This  also  ^pHes  to  numerous  other  cases 
in  which  the  same  conclusions  were  reached  (Dunlop  v.  United 
States,  166  U.  S.  486,  17  Sup.  Ct.  375,  41  L.  Ed.  799 ;  United  States 
v.  Clarke  [D.  C]  38  Fed.  732;  United  States  v.  Harmon  [D.  C]  45 
Fed.  414;  United  States  v.  Martin  [D.  C]  60  Fed.  918;  United  States 
v.  Moore  [D.  C]  129  Fed.  159 ;  Burton  v.  United.  States,  .142  Fed. 
67,  73  C.  C.  A.  243),  in  none  of  which  was  there  any  other  question 
involved  than  what  constitutes  such  literature  as  is  prohibited  by  the 
statute.  For  this  reason  these  cases  are  not  authorities  on  the  issue 
involved  herein. 

In  the  case  at  bar  it  is  necessary  to  construe  the  entire  act  in  order 
to  determine  the  question  raised  by  the  demurrer.  It  is  well  settled 
that  the  power,  vested  in  Congress  to  establish  post  offices  and  post 
roads  authorizes  all  measures  i^ecessary  to  secure  the  safe  and  speedy 
transmission  of  the  mails  and  a  prompt  delivery  of  its  contents,  as  well 
as  the  power  to  prescribe  what  should  be  carried  and  what  should  be 
excluded.  Ex  parte  Jackson,  96  U.  S.  727,  782,  24  L.  Ed.  877 ;  In  re 
Rapier,  143  U.  S.  110,  134, 12  Sup.  Ct.  374,  36  L.  Ed.  93.  In  the  last- 
cited  case  the  court  said : 

"When  the  power  to  establish  post  offices  and  post  roads  was  surrendered  to 
the  Congress  It  was  as  a  complete  power,  and  the  grant  carried  with  it  the 
right  to  exercise  all  the  powers  which  made  that  power  effective.  It  Is  not 
necessary  that  Congress  should  have  the  power  to  deal  with  crime  or  im- 
morality within  the  states  in  order  to  maintain  that  it  possesses  the  power 
to  forbid  the  use  of  the  mails  In  aid  of  the  perpetration  of  crime  or  im- 
morality.  The  argument  that  there  is  a  distinction  between  mala  prohiblta 
and  mala  in  se,  and  that  Congress  might  forbid  the  use  of  the  mails  in  pro- 
motion of  snch  acts  as  are  universally  regarded  as  mala  in  se,  including  all 
such  crimes  as  murder,  arson,  burglary,  etc.,  and  the  offense  of  circulating 
obscene  books  and  papers,  but  cannot  do  so  in  respect  of  other  matters  which 
It  might  regard  as  criminal  or  immoral,  but  which  it  has  no  power  itself  to 
prohibit,  involves  a  concession  which  is  fatal  to  the  contention  of  the  petition- 
ers, since  it  would  be  for  Congress  to  determine  what  are  within  and  what 
without  the  rule;  but  we  think  there  is  no  room  for  such  a  distinction  here, 
and  that  it  must  be  left  to  Congress  in  the  exercise  of  a  sound  discretion,  to 
determine  In  what  manner  it  will  exercise  the  power  it  undoubtedly  pos- 


To  the  same  effect  are  Enterprise  Savings  Association  v.  Zumstein, 
67  Fed.  1000,  15  C.  C.  A.  153,  and  Weeber  v.  United  States  (C  C.) 
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62  Fed.  740,  decided  by  Mr.  Justice  Brewer  and  concurred  in  by  Cir- 
cuit Judges  Caldwell  and  Sanborn.  These  authorities  conclusively  de- 
termine that  Congress  in  enacting  legislation  of  this  sort,  is  not  at- 
tempting to  act  under  any  pretended  police  power,  but  under  the  pow- 
ers granted  by  section  8  of  article  1  of  the  Constitution  "to  establish 
post  offices  and  post  roads."  If  the  use  of  the  mails  is  a  privilege 
which  may  be  granted  or  withheld  by  Congress,  Congress  has  the  pow- 
er to  determine  what  shall  be  carried  and  what  excluded.  In  the  ex- 
ercise of  that  power  it  has  excluded  explosives,  liquids  of  various 
kinds,  insect  pests,  except  for  scientific  purposes,  packages  weighing 
over  four  pounds  and  many  other  articles.  In  determining  that  ques- 
tion Congress  does  not  act  for  the  protection  of  the  rights  of  individu- 
als merely ;  this  has  been  wisely  left  to  the  states  by  the  national  Con- 
stitution. But  under  the  powers  to  regulate  the  mails,  it  has  seen 
proper  to  declare  that  they  shall  not  be  used  for  any  purposes  which 
are  detrimental  to  the  morals  of  the  people  or  against  public  policy, 
and,  by  enacting  that  the  sending  of  obscene  matter  through  the  mails 
shall  not  be  permissible,  it  has  determined  such  acts  to  be  against  pub- 
lic policy.  The  public  policy  of  the  government  is  not  limited  to  such 
matters  as  are  universally  considered  as  injurious  to  the  public  inter- 
ests, but  any  acts  reasonably  calculated  to  have  that  effect  may  be  pro- 
hibited by  statute,  and  thereupon  they  are  against  public  policy.  Unit- 
ed States  V.  Freight  Association,  166  U.  S.  290,  340,  17  Sup.  Ct.  540, 
41  L.  Ed.  1007;  Logan  &  Bryan  v.  Postal  Tel.  Co.  (C.  C.)  167  Fed.  670, 
587. 

In  the  Freight  Association  Case  the  court,  speaking  by  Mr.  Justice 
Peckham,  said  on  that  subject : 

"The  public  -poWcy  of  the  government  Is  to  be  found  in  its  statutes,  or  when 
they  have  not  yet  spoken,  then  in  the  decisions  of  the  courts  and  the  constant 
practice  of  the  government  officials;  but  when  the  lawmaking  power  speaks 
upon  a  particular  snbject  over  which  it  has  constitutional  power  to  legislate, 
public  policy  in  such  a  case  is  what  the  statute  enacts." 

The  authorities  as  to  what  was  the  intent  of  Congress  In  enacting 
this  legislation  are  quite  numerous  and  practically  uniform.  In  Ex 
parte  Jackson,  supra,  it  was  held : 

*'In  excluding  various  articles  from  the  mails,  the  object  of  Congress  has 
not  been  to  interfere  with  the  freedom  of  the  press,  or  with  any  other  rights 
of  the  people ;  but  to  refuse  the  facilities  for  the  distribution  of  matter  deem- 
ed injurious  to  the  public  morals.  ♦  ♦  •  Ali  tliat  Congress  meant  by  this 
act  was  that  the  mail  should  not  be  used  to  transport  such  corrupting  publica- 
tions and  articles,  and  that  any  one  who  attempted  to  use  it  for  that  purpose 
shall  be  punished.  The  same  inhibition  has  been  extended  to  circulars  con- 
cerning k>tteries— institutions  which  are  supposed  to  have  a  demoralizing  in- 
fluenee  upon  the  people.'* 

In  United  States  v.  Chase,  135  U.  S.  255,  261,  10  Sup.  Ct.  756,  758, 
34  L.  Ed.  117,  the  court,  in  stating  the  intent  of  Congress  in  enacting 
this  statute,  said: 

"We  think  that  its  purpose  was  to  purge  the  mails  of  obscene  and  indecent 
matter  as  far  as  was  consistent  with  the  rights  reserved  to  the  jjeople,  and 
with  a  due  regard  to  the  security  of  private  correspondence  from  examination." 
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In  Timmons  v.  United  States,  86  Fed.  204/30  C.  C.  A.  74,  the  court 
said: 

"Having  regard  to  the  evil  to  be  suppressed,  and  looking  to  the  whole  of 
the  section^  the  Intention  was  to  render  nonmailable  every  obscene,  lewd,  or 
lascivious  book,  pamphlet,  picture,  paper,  letter,  writing,  print,  or  other  pub- 
lication of  an  Indecent  character  as  being  similar  to  those  specifically  named, 
and  like  those  In  being  obscene,  lewd,  or  lascivious  in  character.  Such  we 
think  is  the  proper  construction." 

In  De  Gignac  v.  United  States,  113  Fed.  197,  52  C.  C.  A?  71,  it  was 
contended  that  the  indictment  drawn  under  this  statute  was  subject 
to  the  rule  of  pleading  applicable  to  indictments  for  slander,  libel,  etc.; 
that  it  is  strictly  analogous  to  an  indictment  for  criminal  libel.  But  in 
overruling  this  contention  the  court  held  that  : 

"The  primary  object  of  this  statute  is  to  protect  the  malls  from  corrupt 
communications.  The  Incidental  purpose  of  the  law  is  to  protect  the  public 
morals." 

A  petition  for  certiorari  to  review  this  Case  was  denied  by  the  Su- 
preme Court.  186  U.  S.  482,  22  Sup.  Ct.  941,  46  L.  Ed.  1266.  In 
United  States  v.  Bebout  (D.  C.)  28  Fed.  622,  524,  it  was  held : 

"The  statute  does  not  make  the  publication  of  obscene  and  Indecent  matter 
an  offense.    It  consists  in  using  the  United  States  mall  for  its  circulation." 

In  Tjpited  States  v.  Smith  (D.  C.)  46  Fed.  476,  Judge  Jenkins  said : 

"Tb#^^se  of  the  statute  was  to  purge  the  malls.  Ck)ngress,  possessing 
the  power  of  exclusion,  declines  to  permit  the  mail  to  become  a  vehicle  for 
transmission  or  circulation  of  mental  filth." 

That  the  letter  charged  in  the  indictment  to  have  been  transmitted 
by  the  defendant  through  the  mail  is  within  the  prohibition  of  the  stat- 
ute is  not  denied.  As  originally  enacted,  the  act  did  not  include  letters. 
Act  June  8,  1872,  c.  336,  §  148,  17  Stat.  302,  and  Act  March  3,  1873, 
c.  258,  §  2,  17  Stat.  699.  Nor  did  the  amendment  of  July  12,  1876, 
include  them.  Act  July  12,  1876,  c.  186,  19  Stat.  90;  section  3893, 
Rev.  St.  (2d  Ed.)  1878  (U.  S.  Comp.  St.  1901,  p.  2658).  It  is  the 
amendatory  act  of  September  26,  1888,  c.  1039,  §  2,  25  Stat.  496  (U. 
S.  Comp.  St.  1901,  p.  2658),  which  first  included  letters.  The  language 
of  the  statute  is  clear  and  free  from  ambiguities ;  it  makes  no  excep- 
tions in  favor  of  any  persons.  The  language  used  is  "any  person  who 
shall  knowingly  deposit,"  etc.  There  is  no  exception  in  favor  of  hus- 
band and  wife. ,  In  construing  statutes,  the  well-established  rule  is, 
where  the  language  of  the  statute  is  clear  and  free  from  ambiguity, 
the  duty  of  the  court  is  to  enforce  it  as  it  is,  as  there  is  nothing  to 
constKue.  Thornley  v.  United  States,  113  U.  S.  310,  6  Sup.  Ct.  491, 
28  L.  Ed.  499;  Scotts  v.  Reid,  10  Pet  624,  627,  9  L.  Ed.  619;  Bate 
Refrigerating  Co.  v.  Sulzberger,  167  U.  S.  1,  16  Sup.  Ct.  608,  39  L. 
Ed.  601. 

In  Hamilton  v.  Rathbone,  176  \].  S.  414,  419,  20  Sup.  Ct.  157,  44 

L.  Ed.  221,  it  was  held: 

"The  rule  is  perfectly  well  settled  that  where  a  statute  is  of  doubtful  mean- 
ing and  susceptible  upon  its  face  of  two  constructions,  the  court  must  look  into 
prior  and  contemporaneous  acts,  the  reasons  which  Induced  the  act  in  question, 
the  mischiefs  Intended  to  be  remedied,  the  extraneous  circumstances  and  the 
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purposes  Intended  to  be  accomplistied  I17  it  to  determine  it»  proper  eonstmc* 
tlon.  Bat  where  the  act  is  dear  upon  its  face,  and  when«  standing  alone,  it 
is  fairly  sosceptible  of  but  one  construction,  that  construction  must  be  g\Tea 
to  it" 

In  CoUins  ▼.  New  Hampshire,  171  U.  S.  30,  34,  18  Sup.  Ct.  768, 
34  L.  Ed.  60,  the  court  said  : 

"In  whaterer  language  a  statute  may  be  framed,  its  purpose  must  be  de^ 
termined  by  its  natural  and  reasonable  effect** 

In  Scotts  V.  Reid  the  court  said : 

'* Where  the  language  of  the  act  is  explicit  there  Is  great  danger  in  depart- 
ing from  the  words  used  to  gire  an  effect  to  the  law  which  may  be  supposed 
to  have  been  designed  by  the  Legislature.  •  •  •  It  is  not  for  the  court 
to  say  that  where  the  language  of  the  statute  Is  clear  that  it  should  be  so  con- 
strued as  to  embrace  cases,  because  no  good  reason  can  be  assigned  why  tbey 
are  excluded  from  the  provisions.'* 

In  United  States  v.  Chase,  supra,  the  couit  in  construing  this  stat- 
ute before  it  was  amended  by  the  act  of  September  26,  1888,  said : 

"Another  argument  on  which  indictments  of  this  character  have  been  sus- 
tained by  some  of  the  circuit  courts  is  that  a  reasonable  construction  must  be 
^en  the  statute,  and,  it  being  evident  that  Congress  intended  to  exclude 
anything  of  an  obscene  character  from  the  mails,  it  is  immaterial  whether  the 
thing  prohibited  is  inside  or  outside  of  an  envelope,  and  therefore  unreason- 
able to  hold  that  Congress  intended  not  to  allow  a  decent  writing  in  an  obscene 
envelope,  but  at  the  same  time  to  allow  obscene  writing  in  a  proper^tarelope. 
We  recognize  the  value  of  the  rule  of  construing  statutes  with  retjrjnce  to 
the  evil  they  were  designed  to  suppress  as  an  important  aid  in  asWtaining 
the  meaning  of  language  in  them  which  is  ambiguous  and  equally  susceptible 
of  conflicting  constructions.  But  this  court  has  repeatedly  held  that  this 
rule  does  not  apply  to  instances  which  are  not  embraced  in  the  language  em- 
ployed in  the  statute,  or  implied  from  a  fair  interpretation  of  its  context,  even 
though  th^  may  involve  the  same  mischief  which  the  statute  was  designed  to 
suitress.." 

To  sustain  the  contention  of  defendant  would  necessarily  require 
the  court  to  insert  in  the  act  an  exception  which  Congress  has  failed 
to  make.  It  would  necessitate  in  almost  every  case  a  determination 
of  the  moral  or  mental  condition  of  the  addressee  of  every  obscene 
matter  sent  through  the  mails,  and,  as  stated  by  the  assistant  district 
attorney,  "the  jury  would  have  to  determine  in  every  case  whetlier 
the  mind  of  the  receiver  of  the  letter  could  be  corrupted,  and  an  ac- 
quittal would  result  if  the  addressee  were  a  woman  of  the  town,  were 
insane,  were  so  high  minded  as  not  to  be  influenced  by  letters  of  this 
character,  were  of  such  immature  years  as  not  to  understand  the  im- 
port of  the  words,  were  so  depraved  that  he  could  sink  no  lower."  A 
prostitute's  mind,  or  that  of  a  degenerate,  may  not  be  open  to  any 
immoral  influences,  and  the  receipt  of  a  lascivious  or  lewd  letter*  book 
or  picture  may  not  corrupt  their  minds  because  they  are  beyond  such 
influences.  Would  that  fact  be  a  defense  to  a  prosecution  under  this 
statute?  Would  the  fact  that  a  person,  while  away  from  home,  pur- 
chases a  lascivious  book  or  pictui'e,  and  sends  it  through  the  mails 
addressed  to  himself  at  his  home,  exempt  him  from  prosecution  under 
the  statute?  Clearly  not.  Or  if  publishers  of  such  literature  should 
use  the  mails  for  the  purpose  of  sending  it  to  retail  dealers,  who  may 
have  no  intention  of  reading  it,  and  whose  minds  for  this  reason  could 
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not  be  corrupted,  but  merely  sell  it,  could  it  be  successfully  daimed 
that  such  acts  would  not  be  violative  of  the  statute?  Congress  has 
prohibited  the  sending  of  lottery  tickets  through  the  mails.  Can  a 
husband  send  such  a  ticket  to  his  wife  through  the  mails  and  still  not 
be  amenable  to  the  law,  or  send  to  his  wife  an  article  intended  for  the 
purpose  of  preventing  conception  or  procuring  an  abortion,  which  is 
prohibited  by  the  same  act?  In  the  opinion  of  this  court  the  language 
used  clearly  and  convincingly  shows  that  the  intent  of  Congress  was 
to  prevent  the  abuse  of  a  great  privilege  granted  by  a  magnanimous 
government  for  the  purpose  of  promoting  3ie  welfare  and  intelligence 
of  its  people,  and  not  permit  it. to  become  a  "vehicle  for  the  trans- 
mission or  circulation  of  mental  filth." 

It  is  true  the  language  used  in  some  of  the  cases  cited,  if  read  without 
reference  to  the  issues  before  the  court,  would  justify  the  conclusion 
that  the  sole  question  to  be  determined  under  this  statute  is  the  effect 
the  matter  sent  through  the  mail  would  have  on  the  mind  of  the  ad- 
dressee. Thus  Judge  Thayer,  in  his  charge  to  the  jury  in  United  States 
v.  Clarke  (D.  C.)  38  Fed.  733,  used  the  following  language : 

"I  desire  to  say  that  I  have  no  doubt  that  under  the  statute  under  which 
this  Indictment  Is  framed,  standard  medical  works  (and  by  that  I  mean  works 
that  are  studied  and  consulted  by  physicians  and  are  kept  in  medical  and 
public  libraries)  may  lawfully  be  sent  through  the  mail  to  persons  who  buy  or 
call  tor  them  for  the  purpose  of  seeking  Information  on  the  subjects  of  which 
they  treat.  ♦  ♦  ♦  Furthermore,  gentlemen,  I  have  no  doubt  that  persons 
may  lawfully  communicate  through  the  mails  with  their  physicians  by  de- 
scribing symptoms  of  their  physical  ailments,  habits  and  practices,  and  asking 
professional  advice  In  relation  thereto ;  and  I  have  no  doubt  that  in  response 
to  such  inquiries  a  physician  may  lawfully  advise  a  patient  through  the  mails 
with  respect  to  the  subject-matter  of  such  communications;" 

But  by  reference  to  the  very  beginning  of  the  charge  it  will  be  seen 
that  the  learned  judge  stated  that  *'the  sole  question  that  remains  for 
you  to  consider  and  determine  is  whether  the  pamphlet  and  papers 
are  obscene,  lewd,  and  lascivious."  It  thus  clearly  appears  that  what 
was  intended  by  the  courts  in  the  cases  cited  by  counsel  for  the  de- 
fendant was  merely  the  definition  of  the  words  ''obscene,  lewd,  and 
lascivious,  or  publications  of  an  indecent  character"  and  not  the  con- 
struction of  the  entire  act,  or  the  question  now  before  the  court. 

That  it  was  the  intention  of  Congress  to  prohibit  the  use  of  the  mails 
to  all  lewd  and  lascivious  matters  relating  to  the  sexes  is  also  shown 
by  the  fact  that  the  same  act  prohibits  the  use  of  the  mails  to  "notice 
of  any  kind  giving  information,  directly  or  indirectly,  where  or  how, 
or  of  whom,  or  by  what  means  any  of  the  hereinbefore  mentioned  mat- 
ters, articles,  or  things  may  be  obtained  or  made,"  etc.  Such  informa- 
tion alone  cannot  corrupt  the  mind  of  any  one,  still  as  it  may  lead  to  the 
purchase  of  the  prohibited  articles,  Congress,  in  its  wisdom,  has  pro- 
hibited the  use  of  the  mails  for  such  communications.  That  the  sole 
object  of  the  act  was  not  for  the  purpose  of  preventing  the  corruption 
of  the  minds  of  those  to  whom  the  letters  or  papers  are  sent  and  who 
are  susceptible  to  such  corruption  is  fully  shown  by  the  fact  that  it 
has  been  the  uniform  rule  of  the  courts  that  communications  of  that 
nature  addressed  to  government  officials  who,  suspecting  that  the  de- 
fendants are  engaged  in  sending  obscene  literature  through  the  mails, 
leO  F.— 45 
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sought  information  from  them  under  assumed  names,  by  the  use  of 
what  is  commonly  called  "decoy  letters*'  are  violations  of  this  statute. 
Grimm  v.  United  States,  156  U.  S.  604,  16  Sup.  Ct.  470,  39  L.  Ed. 
560;  Goode  v.  United  States,  159  U.  S.  663,  16  Sup.  Ct.  136,  40  L. 
Ed.  297 ;  Rosen  v.  United  States,  161  U.  S.  29,  16  Sup.  Ct.  434,  480, 
40  L.  Ed.  606 ;  Andrews  v.  United  States,  162  U.  S.  420,  16  Sup.  Ct 
798,  40  L.  Ed.  1023;  and  Shepard  v.  United  States,  160  Fed.  584. 
It  was  urged  in  those  cases  that  the  letters  having  been  mailed  to  ficti- 
tious persons  in  response  to  decoy  letters  there  could  be  no  oflfense, 
but  these  contentions  were  overruled,  although  it  could  hardly  be 
claimed  that  the  effect  of  such  information,  or  even  the  obscene  books 
or  pictures,  would  have  had  any  effect  on  the  mind  of  the  recipient, 
the  government  official,  or  arouse  thoughts  of  an  impure  or  libidinous 
character.  Judge  Thayer,  who  presided  at  the  trial  in  the  District 
Court  in  the  Grimm  Case  (D.  C.)  50  Fed.  528,  530,  which  was  affirmed 
in  Grimm  v.  United  States,  supra,  in  passing  upon  that  question  said : 

"The  next  inquiry  is  whether  the  act  complained  of — ^that  is  to  say,  the  de- 
T)osit  of  nonmailable  letters  in  the  mall — loses  its  criminal  character  because 
the  letters  were  sent  to  a  person  in  the  service  of  the  post  office  department  in 
response  to  an  inquiry  made  by  that  person  under  an  assumed  name,  and  for 
the  purpose  of  detecting  the  defendant  in  the  commission  of  a  crime.  This 
question  must  be  decided  in  the  light  of  authority,  and  without  reference  to 
the  other  question  that  has  sometimes  been  discussed,  whether  a  person  is 
ever  justified  in  resorting  to  artifice  or  deception  for  the  purpose  of  dis- 
covering crime.  In  view  of  what  seems  to  be  the  weight  of  authority  at  the 
present  time,  the  court  is  compelled  to  decide  the  question  last  stated  In  the 
negative.  If  a  letter  gives  information  where  obscene  books  or  pictures  can 
be  obtained,  it  la  an  offense  to  deposit  such  a  letter  in  the  mail  with  intent 
to  give  such  information,  and  thereby  to  aid  in  the  sale  and  distribution  of 
such  books  and  pictures,  even  though  the  party  addressed  happens  to  be  an 
official  in  the  service  of  the  government.  And,  if  such  act  is  done  voluntarily 
and  intentionally — that  is  to  say,  if  the  nonmailable  letter  is  deposited  in 
the  mail  by  the  accused  without  solicitation  on  the  part  of  the  officer  that  the 
mail  be  used  to  convey  such  Intelligence — the  weight  of  judicial  opinion  seems 
to  be  that  the  act  does  not  lose  its  criminal  character,  though  the  offense 
may  have  been  committed  in  responding  to  an  inquiry  from  a  person  in  the 
government  service  which  was  made  under  an  assumed  name  for  the  purpose 
of  concealing  his  Identity." 

Applying  these  rules,  it  clearly  appears  that  the  object  of  Congress 
in  enacting  the  statute  was  to  absolutely  prohibit  the  use  of  the  mails 
to  all  persons  for  the  transmission  of  matters  which  are  lewd,  lascivi- 
ous, or  indecent.  It  matters  not  what  the  relationship  between  sender 
and  sendee  is,  or  what  the  effect  of  the  receipt  of  the  article  sent  may 
have  on  the  mind  of  the  particular  person  to  whom  it  is  sent.  If  it  is 
of  such  a  nature  that  the  reading  would,  in  the  opinion  of  reasonable 
persons,  or  the  jurors  selected  to  try  the  case,  have  a  tendency  to  de- 
prave or  corrupt  the  minds  of  reasonable  persons  and  would  suggest 
to  the  minds  of  either  sex  thoughts  of  an  impure  or  libidinous  char- 
acter, it  is  within  the  prohibition  of  the  statute.  In  the  language  of 
Judge  Phillips  in  United  States  v.  Harmon  (D.  C.)  45  Fed.  417 : 

"Laws  of  this  character  are  made  for  society  in  the  aggregate  and  not  in 
particular.  So,  while  there  may  be  Individuals  and  societies  of  men  and 
women  of  peculiar  notions  or  idiosyncrasies,  whose  moral  sense  would  neither 
be  depraved  nor  offended  by  the  publication  now  under  consideration,  yet  the 
exceptional  sensibility,  or  want  of  sensibility,  of  such  cannot  be  allowed  as 
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a  standard  by  wbicb  its  x>bscenity  or  indecency  is  to  be  tested.  Batber  is  tho 
test,  what  is  the  Judgment  of  the  aggregate  sense  of  the  community  reached 
by  itr 

If  a  man  desires  to  provide  his  wife  with  such  literature  he  must 
use  other  means  than  the  mails  to  transmit  it.  The  millions  spent 
by  the  government  annually  on  the  post  office  establishment,  in  ex- 
cess of  the  revenue  derived  therefrom,  are  not  intended  for  the  pro- 
motion of  immorality  or  the  gratification  of  depraved  tastes,  and  he 
who  thus  uses  the  mails  is,  under  the  statute,  guilty  of  an  offense. 

In  United  States  v.  Wroblenski  (D.  C.)  118  Fed.  496,  it  was  said  that 
a  distinction  may  be  drawn  between  letters  sent  to  a  young  person  or 
a  stranger,  and  to  a  member  of  the  family,  upon  the  ground  that  the 
same  test  is  not  applicable  to  publications  and  sealed  private  letters. 
But  who  is  to  draw  that  distinction?  In  the  opinion  of  this  court  it 
is  for  Congress  to  do  it  and  not  the  courts.  As  long  as  there  is  nothing 
in  the  act  itself  justifying  this  distinction,  courts  have  no  ri^ht  to  sup- 
ply it.    For  this  reason,  i  am  unable  to  follow  that  case.     * 

The  demurrer  to  the  indictment  is  overruled. 


▼ANCB  V.  PULLMAN  00. 

(Olrcnit  Court.  N.  D.  West  Virginia.    April  1,  1908.) 

1.   COBPOBiLTIONS— FOBBIGN       GOBPOBATIONS— SERVICE  —  STATUTES  —  OONBTBUO- 
TION. 

Code  W.  Ta.  190C.  {  2322,  permits  ^foreign  corporations  to  do  business  in 
West  Virginia  on  equal  terms  with  domestic  and  nonresident  corporations 
on  complying  with  certain  conditions,  and  obtaining  and  recording  a  cer- 
tificate from  the  Secretary  of  State.  Section  3805  declares  that  the  State 
Auditor  shall  be  attorney  in  fact  for  and  on  behalf  of  every  foreign  cor- 
poration doing  business  within  the  state,  which  by  power  of  attorney  shall 
appoint  such  Auditor  attorney  in  fact  to  accept  service  for  it,  and  sec- 
tion 3810  declares  that  any  corporation  failing  to  comply  with  the  act,  so 
far  as  relates  to  the  appointment  of  the  Auditor  as  statutory  attorney, 
shall  forfeit  $100  for  such  failure,  and,  on  failure  to  pay  the  penalty,  its 
charter  shall  be  forfeited.  Held,  that  section  3805  did  not  constitute  the 
Auditor  the  attorney  in  ftict  for  every  foreign  corporation  doing  business 
in  the  state,  but  only  such  as  in  the  first  instance  determined  for  them- 
selves that  they  were  doing  business  within  the  state,  and  henoe  service 
of  process  against  a  foreign  corporation  who  had  never  compiled  with 
such  act  nor  with  section  2322,  and  claimed  that  it  was  not  doing  busi- 
ness within  the  state,  was  Insufficient  to  confer  jurisdiction  over  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  12,  Corporations,  § 
2619. 

Service  on  foreign  corporations,  see  notes  to  Eldred  v.  American  Palace 
Car  Co.  of  New  Jersey,  45  C.  0.  A.  3 ;  Cella  Commission  Co.  v.  Bohllnger, 
78  C.  O.  A.  473.] 

2.    SAItfE. 

If  such  corporation-  were  doing  business  in  the  state  illegally,  the  State 
Auditor  was  nevertheless  not  authorized  to  accept  service  for  it  until 
he  had  been  constituted  its  attorney  by  power  executed  by  such  corpo- 
ration. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  12,  Corporations,  | 
2619.] 
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S.  Same— -JtiBisDroTioN— Foreign  Attachment. 

Where  a  foreign  corporation  had  not  compiled  with  West  Virginia  law8» 
authorizing  foreign  corporations  to  do  business  within  the  state,  and  claim- 
ed that  it  was  not  doing  business  there,  the  courts  of  such  state  could 
not  acquire  jurisdiction  over  it  except  In  rem  by  foreign  attachment 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig,  vol.  12,  Corporations,  { 
2570. 

Jurisdiction  over  corporations^  see  note  to  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Newcom,  6  C.  C.  A-  174.] 

On  Motion  to  Quash  Summons,  and  Return  of  Service  Thereon. 

PlalntlflP  Instituted  this  suit  to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  her  at  the  hands  of  defendant's  employ^ 
while  she  was  a  passenger  on  one  of  its  cars  between  Maricopa,  Aris.,  and 
St.  Louis,  Mo.  She  alleges  herself  to  be  a  citizen  of  Mineral  county,  W.  Va., 
and  the  defendant  to  be  a  corporation  under  the  laws  of  the  state  of  Illinois. 
On  January  31,  1907.  the  summons  In  the  case  was  issued  returnable  to  the 
first  Monday  in  March  following,  and  on  February  13,  1007,  the  marshal  made 
the  following  return  of  service  thereon:  ** Served  the  within  summons  on  the 
within  nanWd  the  Pullman  Company  by  delivering  a  true  copy  thereof  to 
Arnold  C.  Scherr,  Auditor  of  the  state  of  West  Virginia,  and  attorney  in  fact 
for  said  company,  In  the  city  of  Charleston,  Kanawha  county.  West  Virginia, 
on  the  13th  day  of  February,  1907,  that  being  the  county  of  the  residence  of 
said  Scherr,  the  said  company  not  having  any  place  of  business  in  said  state 
of  West  Virginia,  and  there  not  being  In  the  state  any  president,  cashier, 
treasurer,  chief  officer,  or  other  officer  or  director,  trustee  or  agent,  or  secre- 
tary of  said  company,  or  any  member  of  Its  board  of  trustees,  directors  or 
visitors,  or  any  person,  other  than  said  Auditor,  appointed  by  law  to  accept 
service  of  process."  On  May  14,  1907,  defendant's  attorneys  ai^earlng  spe- 
cially, and  only  as  amicus  curije,  moved  to  quash  the  summons  and  return 
thereon  indorsed,  and  the  court  having  doubt  aa  to  the  sufficiency  of  such  re- 
turn and  of  its  jurisdiction  over  the  cause  of  action  in  the  premises  directed 
an  investigation  of  fact  to  be  made  at  the  bar  of  the  court  as  to  such  Juris- 
diction. The  result  of  such  investigation  was  set  forth  In  an  order  entered 
October  15,  1907,  wherein  the  facts  shown  are  stated  to  be  as  follows:  First 
The  said  Pullman  Company  regularly  and  daily  runs  Its  pullman  cars  upon 
and  attached  to  all  regular  through  Baltimore  &  Ohio  Railroad  Company  pas- 
senger trains  running  In  and  through  said  state.  Second.  That  a  citizen  of 
West  Virginia,  or  any  x)erson  desiring  to  secure  passage  and  transportation 
upon  one  of  the  defendant's  said  cars,  may  upon  payment  of  the  regular  fare, 
and  In  advance  of  the  arrival  of  said  car,  publicly  purchase  at  two,  or  pos- 
sibly more,  railroad  stations  and  ticket  offices  of  said  Baltimore  &  Ohio  Rail- 
road Company  within  the  state  of  West  Virginia,  a  ticket  Icnown  as  a  Pull- 
man car  ticket  entitling  the  purchaser  and  holder  thereof  to  a  seat  and  sleep- 
ing berth  in  said  car,  which  ticket  is  printed  or  filled  In  so  as  to  show  the  date 
of  purchase;  the  name  of  tlie  car  and  the  points  between  which  the  ticket 
entitles  the  purchaser  to  the  seat  and  berth  so  purchased.  Third.  It  was  fur- 
ther proven  that  persons  desiring  to  purchase  a  ticket  entitling  them  to  trana- 
porta tion  and  use  of  a  seat  and  berth  on  a  car  of  the  defendant*  company  may 
do  so  by  applying  to  the  regular  station  agent  of  the  Baltimore  &  Ohio  Rail- 
road Comi)any  at  stations  and  officios  of  said  company  witliin  said  state,  which 
agont  will,  at  the  request  of  the  purchaser,  telegraph  ahead  to  a  necessary 
and  convenient  point  or  station,  In  or  without  the  state  of  West  Virginia, 
which  may  also  be  done  by  any  Individual  desiring  to  se<  ure  accommodations, 
to  the  conductor  of  the  defendant's  car  on  any  desired  regular  train,  and  se- 
cure by  means  of  telegraphing  therefor  a  seat,  berth,  and  transportation  in 
one  of  defendant's  cars  for  the  person  making  the  application  and  who  pays 
the  fare  therefor  to  the  conductor,  as  fully  and  to  the  same  extent  and  effect 
as  the  applicant  could  do  if  on  board  such  car  and  in  person  making  the 
purchase,  and  all  telegraphic  messages  sent  as  aforesaid  by  a  ticket  agent  are 
sent  without  any  cbarge  or  expense  to  the  applicant.  Fourth.  It  Is  further 
proven  that  persons  desiring  to  travel  along  the  lines  of  the  railroads  upon 
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vblcfa  said  cars  of  tbe  defendant  are  run,  either  within  said  gtate,  or  from 
places  within  said  state  to  places  without  said  state,  are  publicly  permitted 
to  and  may  enter  and  ride  in  and  upon  defendant's  cars  upon  payment  of 
the  regular  Pullman  charge  and  fare  then  and  there  paid  to  the  conductor 
of  said  car,  and  receive  Pullman  transportation  from  place  to  place  within 
the  state,  or  from  places  within  it  to  places  beyond  its  borders.  Fifth.  It  is 
further  proven  that  the  board  of  public  works  of  the  state  of  West  Virginia 
annually  assesses  and  values  the  property  of  the  defendant  company  within 
said  state  for  the  purpose  of  taxation,  which  property  so  valued  and  assessed 
consists  of  defendant's  said  cars,  and  that  for  the  year  1906  the  valuation 
of  the  defendant's  said  property,  so  assessed  by  the  board  of  public  works  in 
said  state,  was  $273,000.06,  and  that  for  the  year  1907  the  assessed  valuation 
thereof  is  also  $273,000,  and  that  the  said  defendant  is  charged  with  and  has 
paid  taxes  on  said  valuation  to  the  state  of  West  Virginia,  and  to  the  coun- 
ties of  said  state  through  which  its  said  cars  are  run  as  apportioned  by  the 
board  of  public  works.  Sixth.  It  is  further  proven  that  annually  the  defendt- 
ant  company,  as  required  by  the  laws  of  the  state  of  West  Virginia,  givep 
into  the  said  board  of  public  works,  for  assessment  and  valuaXioda,  property 
owned  and  used  by  it  within  the  state  of  West  Virginia. 

And  at  the  Instance  of  S.  W.  Walker,  who  has  appeared  specially,  amicus 
curiae,  it  is  further  provoa  and  shown  tliat,  in  consideration  for  the  said  pay- 
ment made  by  the  persons  to  the  Pullman  Company  or  its  agents,  said  com- 
pany furnishes  seats  for  such  persons  to  sit  upon,  berths  In  which  to  sleep, 
compartments  in  which  to  smoke,  water-closets,  washing  facilities  and  upon 
soDie  cars  dining  facilities.  It  was  further  proven  at  the  bar  of  the  court 
that  the  process  in  this  case  was  served  as  per  the  following  signed  state- 
ment of  A.  C.  Scherr,  Auditor: 

*'0n  the  13th  day  of  February,  190T»  a  deputy  marshal  from  the  office  of 
F.  H.  Tyree,  United  States  marshal,  served  the  within  process  on  qie  as  the 
attorney  in  fact  for  the  Pullman  Company.  The  depu^  was  Informed  that 
I  was  not  the  attorney  in  fact  for  the  Pullman  Company  under  the  provi- 
sions of  chapter  89,  p.  401,  Acts  of  1905.  Of  this  fact  the  United  States  mar- 
shal was  officially  advised  on  the  13th  inst.  He  returned  the  process  with  the 
request  that  the  same  be  forwarded  to  Messrs.  Faulkner,  Walker  &  Woods, 
attorneys  at  Martinsburg.  This  was  done  on  this  20th  day  of  February,  1907. 
•  "[Signed]  A.  O.  Scherr,  Auditor." 

H.  B.  Gilkeson  and  Wm.  McDonald,  for  plaintiff. 
Faulkner,  Walker  &  Woods,  for  defendant. 

DAYTON,  District  Judge  (after  stating  the  facts  as  stbove).  Under 
the  facts  set  forth  as  above,  two  novel  and  perplexing  questions  have 
been  raised  by  counsel,  neither  of  which  has  been  heretofore  determined 
by  cither  federal  or  state  court.  These  questions  are:  First.  Under 
the  statutory  laws  of  West  Virginia,  is  the  Auditor  of  State  constituted 
an  attorney  in  fact  for  this  Pullman  Company,  upon  whom  service  of 
process  can  be  legally  made  and  jurisdiction  over  it  thereby  obtained? 
Second.  Is  the  defendant  "doing  business''  within  the  state  of  West 
Virginia,  within  the  meaning  of  chapter  39  of  its  Acts  of  1905  (Code 
1906,  §§  3805-3810)  ? 

Under  section  1046  of  the  Code  of  1906  corporations  in  this  state 
are  classified  into  domestic,  nonresident  domestic,  and  foreign  ones. 
Domestic  ones  are  those  chartered  under  the  laws  of  the  state,  and  hav- 
ing their  principal  place  of  business  within  the  state.  Nonresident  do- 
mestic ones  incltlde  those  chartered  under  the  laws  of  the  state,  but  hav- 
ing their  principal  place  of  business  outside  of  the  state.  AH  others 
are  classed  as  foreign  corporations.  Under  section  2322  of  the  Code 
foreign  corporations  are  permitted  to  do  business  in  the  state  upon 
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equal  terms  with  domestic  and  nonresident  domestic  ones  upon  comply- 
ing with  certain  conditions  set  forth,  a  certificate  of  which  compliance 
must  be  issued  by  the  Secretary  of  State  and  recorded.  This  statute 
provides,  however,  that  nothing  in  it  contained  "shall  be  construed  to 
lessen  the  liability  of  any  corporation,  which  may  not  have  complied 
with  the  requirements  of  this  section,  upon  any  contract  or  for  any 
wrong." 

The  Legislature  of  the  state,  by  Act  Feb.  22,  1905,  p.  401,  c.  39, 
embodied  in  sections  3805  to  3810,  inclusive,  of  the  Code  of  1906, 
provided : 

''Section  1.  The  Auditor  of  this  state  shall  be,  and  he  Is  hereby  constituted, 
the  attorney  in  fact  for  and  on  behalf  of  every  foreign  corporation  doing 
business  In  this  state,  and  of  every  nonresident  domestic  corporation.  Every 
such  corporation  shall,  by  power  of  attorney,  duly  executed,  acknowledged 
and  filed  in  the  Auditor's  office  of  this  state,  appoint  said  Auditor,  and  his 
successors  In  office,  attorney  In  fact  to  accept  service  of  process  and  notice 
In  this  state  for  such  corporations,  and  by  the  same  Instrument  It  shall  de- 
clare Its  consent  that  service  of  any  process  or  notice  In  this  state  on  said 
attorney  In  fact,  or  his  acceptance  thereof  Indorsed  thereon,  shall  be  equiva- 
lent for  all  purposes  to,  and  shall  be  and  constitute,  due  and  legal  service  up- 
on said  corporation. 

"Sec.  2.  Provides  that  such  corporations  shall  pay  the  Auditor  an  annual 
fee  of  ten  dollars  for  acting  as  such  attorney  In  fact,  such  fees  to  be  turned 
into  the  state  treasury  by  him. 

"Sec.  8.  The  postoffice  address  of  such  corporation  ghsll  be  filed  with  the 
power  of  attorney,  and  there  shall  be  filed  with  the  Auditor  from  time  to 
time  statements  of  any  changes  of  address  of  said  corporation.  Immediately 
after  being  served  with,  or  accepting,  any  such  process  or  notice,  the  AudltCH" 
shall  make  and  file  with  said  power  of  attorn^  a  copy  of  such  process  or 
notice  with  a  note  thereon  Indorsed  of  the  time  of  service,  or  acce^ance,  as 
the  case  may  be,  and  transmit  such  process  or  notice  by  registered  maU  to 
such  corporation  at  the  address  last  furnished  as  aforesaid.  But  no  such 
process  or  notice  shall  be  served  on  the  Auditor  or  accepted  by  him  less  than 
ten  days  before  the  return  thereof. 

"Sec.  4.  In  addition  to  the  Auditor,  any  such  company  may  designate  any 
other  person  in  this  state  as  its  attorney  in  fact,  upon  whom  service  of  pro- 
cess or  notice  may  be  made  or  who  may  accept  such  service.  And,  when  such 
local  attorney  is  appointed,  process  in  any  suit  or  proceeding  may  be  served 
on  him  to  the  same  effect  as  if  the  same  were  served  on  the  Auditor. 

"Sec.  5.  Failure  to  pay  the  attorney's  fee  as  hereinb^ore  required  shall 
have  all  the  force  and  effect,  and  subject  such  corporation  to  the  same  penal- 
ties and  forfeitures,  as  are  or  may  be  prescribed  by  law  for  failure  to  pay  the 
license  tax  required  to  be  paid  by  such  corporation. 

"Sec.  6.  Any  corporation  failing  to  comply  with  the  provisions  of  this  act  in 
so  far  as  it  relates  to  the  appointment  of  the  Auditor  as  its  statutory  attorney, 
within  ninety  days  from  its  incorporation  shall  forfeit  one  hundred  dollars  as 
for  such  failure,  and  upon  a  failure  to  pay  such  penalty  the  charter  of  such 
.corporation ,  shall  thereby  be  forfeited  and  be  void." 

To  test  the  constitutionality  of  the  provisions  of  this  act  the  St. 
Mary's  Franco  American  Petroleum  Company  refused  to  comply 
with  its  requirements,  and  thereupon  the  state  sued  out  a  writ  of  man- 
damus from  the  Supreme  Court  of  Appeals  to  require  it  to  do  so. 
This  writ  was  sustained,  and  the  constitutionality  of  the  act  upheld. 
State  V.  Petroleum  Co.,  58  W.  Va.  108,  51  S.  E.  86t,  1  L.  R.  A.  (N. 
S.)  558,  112  Am.  St.  Rep.  951.  From  this  decision  a  writ  of  error 
was  sued  out  to  the  Supreme  Court  of  the  United  States  where  the 
state  court's  decision  was  affirmed.    203  U.  S.  183,  27  Sup.  Ct  132, 
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51  L.  Ed.  144.  It  is  admitted  here  that  the  defendant  Pullman  Com- 
pany has  never  complied  with  the  requirements  of  either  this  act  or 
those  of  section  2322  of  the  Code  imposing  conditions  precedent  to 
its  doing  business  in  the  state.  In  fact,  it  is  earnestly  insisted  that 
it  is  not  doing  business  in  the  state  within  the  meaning  and  con- 
templation of  either  of  these  acts  and  is  not  subject  to  the  exactions 
of  either. 

Under  these  circumstances  Was  the  service  of  this  process  upon 
the  Auditor  legal  and  sufficient  to  obtain  personal  jurisdiction  over 
this  company?  It  is  earnestly  insisted  by  plaintiff's  counsel  that  the 
first  section  of  the  act  of  1906,  without  qualification  and  in  express 
terms,  constitutes  the  Auditor  attorney  in  fact  for  and  on  behalf  of 
J  every  foreign  corporation  doing  business  in  the  state,  and  that  there- 
fore the  inherent  power  as  well  as  the  legal  obligation'  vested  and 
was  imposed  upon  such  Auditor  to  act  as  such  attorney.  The  very 
serious  fallacy  with  this  contention,  it  seems  'to  me  is  that,  if  it  were 
true,  the  act  would  not  only  clothe  the  Auditor  with  ministerial  du- 
ties, but  with  judicial  powers  of  the  highest  character.  It  would 
then  be  his  prerogative  without  due  process  of  law  to  determine 
whether  any  or  many  foreign  corporations  were  or  were  not  "doing 
business  in  the  state."  The  ascertainment  of  this,  it  must  be  con- 
ceded, under  given  circumstances,  would  be  a  mixed  question  of  law 
and  fact  which  a  judicial  tribunal  alone  would  have  right  to  decide. 
To  say  that  the  Legislature  could  thus  constitute  one  of  its  ministerial 
officers  the  sole  arbiter  of  this  question,  it  seems  to  me,  would  un- 
questionably transgress  constitutional  limitations.  On  the  other  hand, 
it  seems  clear  that  under  the  terms  of  section  2322  every  foreign  cor- 
poration has  the  right  to  determine  for  itself,  in  the  first  instance, 
whether  it  will  "do  business  in  the  state,"  and  therefore,  necessarily, 
what  acts  of  its  will,  and  what  ones  will  not,  constitute  such  "doing 
business"  on  its  part.  It  makes  this  decision  at  its  peril,  subject  to 
the  state's  right  to  prosecute,  and  by  due  process  of  law  punish  it  in 
case  its  acts  be  Judicially  determined  to  have  been  a  doing  of  business 
m  the  state.  This  seems  to  me  to  have  been  clearly  understood  by 
the  Legislature  in  framing  the  act  of  1905,  as  shown  by  its  subsequent 
provisions. 

All  these  provisions  must  be  read  and  construed  together.  The 
state  had  full  control  over  its  Auditor,  and  had  full  power  to  impose 
upon  him  any  new  ministerial  duties  it  might  see  fit  to  so  impose. 
By  this  first  section  it  does  impose  upon  him  the  new  duty  of  acting 
as  attorney  in  fact  for  all  these  foreign  corporations  doing  business 
in  the  state.  But  when  it  comes  to  the  corporation  itself,  recognizing 
its  right  to  determine  whether  or  not  it  will  do  business  in  the  state, 
it  simply  says  to  it,  if  you  do,  you  shall  accept,  and  by  power  of  at- 
torney duly  executed,  acknowledged,  and  filed  appoint  such  Auditor 
your  attorney  in  fact,  clothing  him  with  power  to  act  in  manner,  to 
the  extent  and  under  the  conditions  set  forth  in  the  act.  It  seems  to 
me  very  clear,  after  careful  consideration  of  the  matter,  that  this  was 
as  far  as  the  Legislature  could  go.  It  is  noted  that  Judge  Sanders 
in  his  dissenting  opinion  in  State  v.  Petroleum  Co.,  supra,  thought 
it  could  not  go  this  far.    It  seems  to  me  Judge  Brannon  very  clearly 
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points  out  that  the  law  in  effect  inserts  or  reads  the  obligation  to  com- 
ply with  these  provisions  into  either  the  charter  or  the  certificate  au- 
thorizing* the  corporation  to  do  business  in  the  state,  and  as  he  well 
says : 

"If  the  corporation  do  not  see  proper  to  conform  to  it,  It  mnrt  dlscoDtlmie 
business,  as  the  Legislature  cannot  force  it  to  do  business  under  the  change." 

In  short,  under  the  freedom  of  contract  guaranteed  by  constitution- 
al provisions  a  corporation  cannot  be  compelled  by  law  to  appoint  and 
constitute  any  particular  person  as  agent,  or  any  agent  at  all,'  to  per- 
form this  duty  of  accepting  process,  but  it  can  be  prevented  from 
doing  business  in  the  state  unless  it  does  appoint  such  agent  upon 
the  principles  so  well  settled  in  Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed. 
274,  that  a  corporation  can  have  no  legal  existence  out  of  the  bounda- 
ries of  the  sovereignty  by  which  it  is  created.  Its  right  to  do  busi- 
ness in  a  state  other  thin  its  own  depends  solely  upon  the  permission 
of  the  latter  state,  and  such  penhission  may  be  upon  such  terms,  con- 
ditions, and  restrictions  as  it  may  prescribe.  It  is  therefore  clear  to 
me  that  this  foreign  corporation  defendant,  not  having  complied  with 
the  requirements  of  these  statutes,  is  not  allowed  to  do  business  in 
the  state,  and  has  no  legal  existence  in  the  state  such  as  would  authorize 
the  courts  of  the  state  or  this  court  to  take  jurisdiction  over  it  in  any 
way  except  in  rem  by  foreign  attachment.  But  even  if  it  were  doing 
business  in  the  state  illegally,  I  am  dearly  of  opinion  that  the  Au- 
ditor cannot,  under  this  statute,  undertake  to  act  as  its  agent  to  ac- 
cept service  of  process  until  he  shall  have  been  constituted  by  power 
of  attorney  executed  by  such  company  such  agent.  Having  reached 
this  conclusion,  it  is  unnecessary  to  consider  the  second  question  pre- 
sented as  to  whether  or  not  the  defendant  is  in  fact  doing  business 
in  the  state.  If  it  is  it  is  subjecting  itself  to  the  criminal  penalty,  and 
with  this  we  can  have  no  concern.  It  is  sufficient  for  us  to  find  that 
it  is  not  entitled  to  do  business  in  the  state  because  it  has  not  con- 
stituted the  Auditor  its  attorney  in  fact,  and  until  it  shall  so  appoint 
such  Auditor  its  agent  he  cannot  act  as  such,  and  service  upon  him 
could  have  no  more  valid  legal  effect  than  such  service  would  have 
if  made  upon  any  other  stranger  to  the  defendant  company  and  its 
management. 

The  motion  to  quash  the  return  of  service  upon  the  summons  will 
be  sustained. 


UNITED  STATES  v.  MONONGAHELA  BRIDGE  CO. 
(District  Court,  W.  D.  Pennsylvania.    January  T,   1908.) 

Criminal  Law— Triai/— Instructions  as  to  Reasonable  Doubt. 

In  a  prosecution  by  the  United  States  for  a  misdemeanor,  tlie  failure 
to  eliarge  the  jury  as  to  the  ri?ht  of  the  defendant  to  the  benefit  of  a 
reasonable  doubt  is  not  ground  for  a  new  trial,  where  such  instruction 
was  not  requested,  nor  any  exception  taken  to  the  omission. 

[PM.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  14,  Criminal  Law,  I 
199^] 
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2.  Navigable  WATERs^-OBSTBUonoif  bt  Bridgks—Powkb  ov  Conobess  to 
Control  and  Requlate  Delegation  to  Bborxtabt  of  Wab  of  AuTBDBirr 
TO  Pass  on  Obstruction  and  Order  Removal. 

The  authority  given  to  the  Secretary  of  .War  by  Act  March  3,  1899,  c. 
425,  §  18,  30  Stat  p.  1153  (U.  S.  Comp.  St  1901,  p.  3545),  to  order  the 
alteration  or  removal  of  a  brldjB^  found  to  be  an  unreasonable  obstruction 
to  the  navigation  of  any  of  the  navigable  waterways  of  the  United  States, 
-  is  witHin  the  constitutional  powers  of  Congress,  and  the  determlnatioa  of 
the  Secretary  in  the  due  exercise  of  such  authority  that  a  bridge  is  such 
an  obstruction  is  conclusive. 

[E}d.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  37,  Navigable  Waters, 
5  2.]     - 
8.  Eminent  Domain— Bridges  Over  Navigable  WaterSt-Takino  or  Pbivatb 

PrOPERTY-^JoNSTITUTIONAL   IrAW—RlGHT   TO    COMPENSATION. 

A  bridge  over  a  naturally  navigable  stream,  which  has  not  been  au- 
thorized or  sanctioned  by  Congress,  may  be  required  to  be  changed  so 
that  it  will  not  be  an  unreasonable  obstruction  to  navigation  without 
compensation  first  bolnc:  made  therefor,  even  though  the  changes  re- 
quired will  result  In  a  virtual  destruction  of  the  bridge,  ao^ountlng  to  an 
appropriation  of  it  within  the  provisions  of  the  Constltutfon,  which  for- 
bid the  taking  of  private  property  for  public  use  without  just  compensa- 
tion being  first  made. 

4.  Same— Stream  Artificially  Navigable— Reasonable  Ground  to  Appre- 
hend Improvement  op— Notice. 

The  same  is  true  where  the  stream,  even  though  not  naturally  naviga- 
ble at  the  time  the  bridge  M'as  built,  has  been  made  navigable  artificially 
by  means  of  locks  and  dams,  if  from  conditions  existing  at  the  time  the 
improvement  of  it  In  this  way  was  to  be  reasonably  apprehended. 

6.  Same— Property  AnrEcnsD  with  a  Public  Sebvitude. 

In  every  such  Instance  property  in  the  bridge  is  subject  to  a  servitude 
in  favor  of  the  public,  which  may  be  asserted  by  the  general  government, 
acting  for  the  common  good;  and,  being  aftected  with  an  inherent  in- 
firmity of  this  kind,  it  cannot  be  said  to  have  any  value  which  calls  for 
compensation  when  so  lawfully  appropriated. 

ft.  Navigable  Waters— Prosecution  for  Failure  to  ^ter  Bridge— Sunri- 

CIENCY  OF  KjVIDENCE. 

A  verdict  of  guilty  against  a  bridge  company  In  a  prosecution  under 
Act  March  3,  1899,  c.  425,  §  18,  30  Stat  p.  1153  (U.  S.  Comp.  St.  1901,  p. 
8545),  for  failure  to  comply  with  an  order  of  the  Secretary  of  War  re- 
quiring defendant  to  alter  a  bridge  over  the  Monongahela  river  at 
Brownsville,  50  miles  above  Pittsburgh,  held  sustained  by  the  evidence, 
where  it  appeared  that,  prfor  to  the  time  the  bridge  was  built  in  1832, 
the  river  had  been  declared  a  navigable  stream  by  the  Liegislatures  of 
both  Pennsylvania  and  Virginia,  and  was  to  a  small  extent  then  navigat- 
ed at  that  point;  that  stirveys  looking  to  its  improved  navigation  as  it 
has  since  t>een  improved  had  been  made  by  both  the  state  and  federal 
governments,  and  that  defendant's  charter  granted  by  the  state  of  Penn- 
sylvania expressly  provided  that  the  bridge  to  be  erected  should  not 
obstruct  the  navigation  of  the  river. 

7.  Same— Defenses— Authorization  of  Structure. 

It  is  not  a  defense  in  such  a  prosecution  that  the  bridge  was  adopted 
*   and  recognized  by  the  executive  department  of  the  government  as  an  in- 
tegral part  of  the  national  pike  and  post  route  over  which  the  malls  were 
carried. 

On  Rule  for  New  Trial. 

This  was  a  criminal  Information  under  section  18  of  the  rivers  and  harbors 
act  of  March  3,  1899,  c  425,  30  Stat  1153  (U.  S.  Comp.  St.  1901,  p.  3546), 
preferred  by  the  United  States  Attorney  for  the  Western  District  of  Pennsyl- 
vania against  the  Monongahela  Bridge  Company  for  failure  to  make  the  changes 
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ordered  by  the  Secretary  of  War  In  the  bridge  of  the  said  company  across  the 
Monotogahela  river  at  Brownsville,  Pa.,  on  the  ground  that  it  was  an  unreason- 
able obstruction  to  navigation. 

The  court  charged  the  Jury  as  follows:  "Gentlemen  of  the  Jury:  This  is 
an  important  case,  and  the  duties  that  you  are  caDed  upon  to  perform  in 
connection  with  it  are  certainly  somewhat  out  of  the  ordinary.  On  the  one 
hand  is  the  general  government,  claiming  that  the  defendants,  in  refusing  to 
comply  with  the  order  of  the  Secretary  of  War  and  make  the  changes  called 
fbr  in  their  bridge,  have  brought  themselves  within  the  law,  and  have  com- 
mitted an  offense  against  it,  making  them  liable  to  punishment  therefor.  On 
the  other  hand,  the  defendant  company  sets  up  as  a  justification  for  its  re- 
fusal the  protection  of  the  Ck>nstitution  of  the  United  States,  claiming  that 
the  order  will  unjustly  deprive  them  of  their  property,  and  that  they  are  en- 
titled to  have  compensation  provided  before  it  shall  be  done.  The  charge,  as 
it  is  presented  here,  assumes  the  form  of  a  criminal  charge.  It  is  the  same 
as  though  the  bridge  company  were  under  indictment,  and  your  verdict  will 
be  guilty  or  not  guilty.  The  authority  of  the  Secretary  of  War  to  act  as  he 
has  done  in  the  premises  cannot  be  questioned.  Congress,  by  the  Constitution 
of  the  United  States,  is  given  general  authority  over  foreign  and  Interstate 
commerce,  andf  in  that  connection,  has  control  over  such  waterways  of  the 
nation  as  may  be  drawn  into  interstate  commerce,  or  may  be  used  for  that 
purpose.  Provision,  therefore,  has  been  made,  that  when,  in  the  judgment  of 
the  Secretary  of  War,  there  is  an  obstruction  to  such  navigable  waters,  after 
giving  notice  to  the  parties  and  affording  them  an  opportunity  to  be  heard,  he 
may  make  an  order  requiring  the  removal  or  the  change  of  such  obstruction, 
specifying  what  changes  shall  be  made  and  within  what  time  it  shall  be  done. 
All  this  has  been  pursued  in  this  case,  and  tl^  regularity  of  what  has  been 
done  by  the  Secretary  of  War  is  not  now  open  to  question.  It  must  be  ac- 
cepted and  complied  with,  unless  a  sufficient  reason  has  been  given  in  the  po- 
sition taken  by  the  defendants  for  not  complying  with  it 

"By  the  slack  water  Improvement  of  the  Monongahela  river  extending  above 
and  below  this  bridge,  it  is  now  located  on  what  has  been  adopted  as  a  part 
of  the  navigable  waters  of- the  nation  devoted  to  Interstate  commerce,  and 
the  bridge  having  been  pronounced  in  this  way,  by  due  authority,  to  be  an 
obstruction,  that  is  the  end  of  that  matter.  The  law  evidently  Intends  that  a 
failure  to  comply  with  any  such  order  shall  be  punished  in  such  a  way  that  it 
will  be  for  the  interest  of  the  parties  to  comply.  A  maximum  fine  of  $5,000 
is  directed  to  be  imposed ;  and  every  month  that  the  parties  may  fall  to  meet 
such  order  constitutes  a  new  offense.  So  that  you  would  have  offense  upon 
offense  and  fine  upon  fine  to  such  an  extent  that  the  parties  would  hardly  be 
able  to  hold  out  against  it.  So  there  is  no  question  in  this  case  for  you  to  de- 
cide as  to  whether  or  not  this  bridge  is  an  obstruction,  or  whether  or  not  the 
changes  shall  be  made  by  which  the  obstruction  that  it  now  presents  shall  be 
removed.  The  only  question  which  is  before  you  is  whether  or  not  the  defend- 
ants are  entitled  to  ask  that  the  expense  of  this.  Instead  of  falling  upon  them- 
selves, shall  be  borne  by  the  general  government.  And  upon  that,  upon  their 
right  to  make  that  demand,  depends  the  question  whether  or  not  they  are  to 
be  pronounced  guilty  or  not  guilty  of  this  charge.  The  Constitution  says 
that  private  property  shall  not  be  taken  without  just  compensation,  and  that 
no  one  shall  be  deprived  of  his  property  except  by  due  process  of  law. 

"Let  us  look,  then,  in  the  consideration  of  this  case,  at  the  question,  what 
would  be  the  effect  of  a  compliance  by  the  bridge  company  with  this  order? 
There  can  be  little  doubt  as  to  that  In  your  minds,  as  it  seems  to  me,  under 
the  evidence  that  has  been  given.  By  that  which  has  been  required  to  'be 
done,  this  bridge  must  practically  be  torn  down,  according  to  the  evidence  of 
Mr.  Morse,  whose  testimony  does  not  seem  to  be  controverted.  The  present 
clearance  of  the  bridge,  I  believe,  is  about  forty  feet,  and  the  requirement  is 
that  It  shall  be  made  twelve  feet  higher.  Also  that  the  channel  span  shall  be 
about  four  hundred  feet.  Mr.  Morse  testifies  that  he  has  made,  plans  and  es- 
timates, and  that,  according  to  them,,  the  present  structure  would  have  to 
go — there  can  be  no  doubt  about  that— and  a  new  one  put  up.  As  the  matter 
stands,  this  bridge  represents,  according  to  the  testimony  of  Capt  Lenhart, 
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an  inv-estment  of  about  $65,000  or  $70,000,  on  which  they  are  getting  a  net 
retnrn  of  some  $9,000  or  $10,000  a  year.  The  old  bridge  has  an  apparent  life 
of  some  twenty  years  yet.  To  make  a  new  bridge,  a  steel  structure,  which 
would  probably  be  the  one  adopted,  according  to  the  testimony  of  Mr.  Morse, 
would  cost  some  $112,000,  including  the  expense  of  removing  the  old  and  mak- 
ing the  changes  In  the  abutments,  and  also  allowing  a  salvage  in  the  demoli- 
tion of  the  old  one  for  the  timber  that  is  in  it  Now,  does  that  amount  to  a 
taking,  within  the  provision  of  the  Constitution?  It  seems  to  me  that  if  It 
causes  a  substantial  or  serious  destruction  of  t&  property  which  the  defend- 
ants now  hold  and  enjoy,  it  does  come  within  this  provision  of  the  Constitu- 
tion. The  defendants  have  apparently  got  to  see  $65,000  wiped  out  and 
$112,000  more  put  in,  out  of  their  pockets.  If  they  are  to  maintain  this  structure 
as  a  toll  bridge.  It  is  true  that  the  franchise  which  they  have  for  taking 
toll  would  not  be  interfered  with.  They  may  still  put  up  another  bridge,  in 
other  words,  and  get  toll  from  it  And  they  must,  in  the  end,  some  day  put 
up  such  a  structure,  no  doubt,  when  this  one  wears  out.  The  new  bridge,  also, 
would  be  up  to  date  and  would  have  that  advantage,  with  all  the  new  life 
that  was  in  it.  But,  at  the  same  ^ime,  taking  all  this,  taking  the  net  result, 
and  especially  the  immediate  result  to  these  parties,  if  this  would  be  a  sub- 
stantial loss  to  them,  it  amounts^  in  my  judgment  to  a  taking  within  the  pro- 
visions of  the  Constitution  for  which,  under  ordinary  circumstances,  compen- 
sation must  be  made. 

"The  question,  then  comes  down  to  this:  Whether  the  bridge  has  a  right  to 
be  there,  under  all  the  circumstances  that  are  found  in  the  case.  I  have  already 
said  to  you  that  Congress  has  complete  control  over  the  navigable  waters  of 
the  United  States.  This,  as  it  now  stands  and  according  to  the  improvements 
which  have  been  made,  is  one  of  the  navigable  wat^n.  This  bridge  has  been 
found  to  be  an  obstruction,  and  may  be  ordered  to  be  removed.  All  these  are 
fundamental  facts  that  must  be  accepted.  And  the  question  is,  why,  then,  must 
not  the  defendants  comply?  It  seems  to  me  that  I  can  illustrate  what  I  desire 
to  present  to  you  upon  this  point  by  taking  extreme  cases.  There  can  be  no 
question,  in  my  mind,  if  a  person  undertook  to  locate  on  what  was  clearly  a 
navigable  water  of  the  United  States,  by  putting  up,  for  instance,  a  bridge 
which  spanned  it  that,  unless  the  assent  of  Congress  were  first  secured,  he 
would  do  this  subject  to  the  right  of  Congress  to  come  in  and  say  that  it 
should  be  removed.  If  this  were  done  on  a  tide  water  cre^  along  our  sea 
coast  no  controversy  as  to  the  right  of  Congress  to  come  in  in  this  way  could 
arise ;  nor,  if  a  bridge  were  located  across  any  of  our  Important  rivers,  such 
as  the  Ohio,  or  such  as  the  lower  reaches  of  the  Delaware  and  the  Susque- 
hanna, in  the  eastern  part  of  this  state,  or  such,  for  instance,  as  the  Alleghe- 
ny and  Monongahela  right  here  at  their  confluence,  now,  after  the  improvements 
in  navigation,  which  exist,  have  been  made.  On  the  other  hand,  suppose  a 
party  located  a  bridge  upon  some  stream  quite  a  way  in  the  interior,  across 
some  inconsiderable  creek  or  stream,  with  no  suggestion  at  all  about  it  of 
any  possibility  of  a  use  of  that  stream,  either  in  its  natural  condition  or  under 
any  probable  improvement  of  it — there,  it  seems  to  me,  we  would  have  the 
opposite  case;  and  a  party  could  not  then  be  charged  with  intruding  on  a 
navigable  water,  or  such  as  in  any  likelihood  would  ever  come  under  the  au- 
thority of  Congress  as  a  navigable  waterway ;  and  that  he  would  be  protect- 
ed, if  he  had  due  authority  from  the  state,  or  under  any  clrciunstances ;  and 
that  he  could  invoke  this  provision  of  the  United  States  Constitution  for  his 
protection.  But  this  case,  unfortunately,  is  not  so  clear  as  all  that.  It  oc- 
cupies a  middle  position.  It  is  nearer  the  line.  One  distinguishing  feature 
of  it  is»  however,  that  the  navigation  of  this  stream,  as  it  is  now  conducted » 
is  not  natural,  but  artificial — that  is  to  say,  in  its  present  proportions.  Congress^ 
taking  up  the  woric  that  was  begun  under  the  state  law,  has  improved  the  Mon- 
ongahela river  by  the  location  of  locks  and  dams,  carrying  slack  water  away 
into  the  interior  of  the  country ;  extending  up  not  only  through  Pennsylvania,, 
but  into  the  neighboring  state  of  West  Virginia.  We  have,  therefore,  here  an 
interstate  navigable  stream,  as  it  stands,  and  on  this  is  this  bridge  which,  und^ 
tJhese  conditions,  has  become  an  obstruction,  according  to  the  judgment  of  the 
Secretaryof  War.    But  Congress,  by  direct  action,  has  made  these  conditions 


Digitized  by 


Google 


716  160  FBDBRAL  BBPORTBR. 

— as  they  now  exist  at  least;  and  that  gives  the  case  a  different  feature 
from  the  ordinary.  Can  that  be  done  on  the  part  of  CJongress ;  either  by  an 
adoption  of  what  had  already  been  done  under  thfe  state  law,  or  by  carrying 
the  same  Improvements  forward?  Can  that  be  done  in  that  way  and  this 
property  taken,  in  order  that  the  work  may  be  complete  and  meet  all  the  re- 
quirements, without  the  parties  whose  property  Is  so  taken  being  entitled  to 
invoke  the  protection  of  the  Constitution?  It  seems  to  me,  then  (and  I  have 
so  ruled  in  the  course  of  thlg  case),  that  we  have  got  to  consider  what  were 
the  natural  conditions  of  this  stream,  and  what  was  reasonably  to  be  appre- 
hended therefrom  at  the  time  this  bridge  was  constructed. 

"Was  this  by  nature  a  navigable  water?  Now,  we  have,  the  Legislatures  of 
both  Pennsylvania  and  Virginia  in  the  early  days  declaring  that  this  stream 
was  a  navigable  stream.  That  bears  somewhat  on  the  question;  but,  at  the 
same  time,  we  must  have  something  more  than  a  mere  legislative  declaration,  in 
my  judgment.  And  this,  as  you  will  note,  was  merely  with  regard,  apparently, 
to  matters  within  each  of  these  respective  states,  not  necessarily  extending  to 
interstate  navigation,  where  alone  Congress  comes  In.  You  have  heard  the 
testimony  of  these  witnesses ;  and  old  historical  matters  have  been  referred  to, 
bearing  on  the  question  as  the  character  of  the  use  of  this  stream.  On  the  one 
hand,  it  is  contended  that  boats  and  rafts  passed  up  and  down;  and  while 
it  Is  conceded  at  certain  seasons  of  the  year,  perhaps  in  very  low  and  dry 
times,  this  may  not  have  been  done,  yet,  nevertheless,  it  is  claimed  that  during 
the  major  part  of  the  time  this  was  made  use  of,  and  actually  was  a  navigable 
water.  On  the  other  hand,  it  is  contended,  and  testimony  has  been  given  to 
the  effect,  that  this  stream  through  a  large  portion  of  the  year  consisted  mere- 
ly— at  least,  near  this  bridge,  as  well  as  up  and  beyond  it — of  pools  with  in- 
termediate riffles;  that  the  boats  that  went  down  the  river  only  got  back  by 
pushing,  or  poling,  or  in  some  cases  by  putting  out  lines  and  drawing  up  the 
boats  by  means  of  a  windlass.  Poling  and  pulling  in  this  way  hardly  seems 
to  me  to  constitute  navigation.  It  is  in  one  sense  such ;  but  looking  at  it  in 
the  broader  sense,  and  having  regard  to  the  fact  that  the  right  of  Congress 
to  act  depends  upon  the  stream  being  navigable  for  the  purposes  of  Interstate 
commerce,  was  that  such,  as  existed  here?  If  you  find,  however,  that,  taking 
these  legislative  declarations  thai  have  been  shown  to  have  been  made  with 
regard  to  this  stream,  this  actually  was  what  might  be  regarded  as  navigable 
water  over  which  Congress,  in  the  exercise  of  its  authority,  would  have  prop- 
er jurisdiction,  then  when  the  parties  set  up  their  bridge,  they  took  subject 
to  that  condition,  and  they  cannot  complain  now  that  it  Is  enforced  against 
them. 

•*I  am  prepared  to  go  one  step  further,  and  testimony  has  been  received 
upon  the  theory,  and  that  is,  that  if,  when  this  bridge  was  erected,  the  parties 
who  built  it  had  reason  to  apprehend  that  there  would  be  such  character  of 
improvements  as  have  actually  now  come  about,  they  would  also  be  affected 
with  notice  of  that,  and  bound  by  It.  Now,  upon  that  question,  we  have  sev- 
eral things  upon  the  one  side  and  the  other.  It  Is  true  that,  not  until  1836, 
was  the  Monongahela  Navigation  Company  chartered,  and  this  was  some 
three  years  after  this  bridge  had  been  built.  Nor  were  there  any  locks  and 
dams  on  the  river  at  all  until  1840  and  1841,  when  dams  Nos.  1  and  2  were 
built,  and  not  until  1844  were  dams  3  and  4  constructed,  by  which  the  slack 
water  was  brought  up  to  Brownsville.  So  that  up  to  the  time  of  and  several 
years  past  the  time  when  this  bridge  was  erected  there  there  was  nothing  but 
the  stream  in  its  natural  condition,  with  these  impediments  In  It  such  as  have 
been  described  here,  if  you  believe  that  testimony.  At  the  same  time,  we  have 
evidence  that,  even  at  that  early  day  and  before  it,  slack-water  improvement  of 
this  river  had  been  contemplated,  and  that,  too,  not  only  by  the  state  govern- 
ment, but  by  the  national  government.  United  States  engineers  had,  previous 
to  this  time,  according  to  maps  which  were  here  produced  and  put  in  evidence. 
made  a  survey  of  this  stream,  looking  to  just  such  improvements  as  are  now 
found  upon  It.  We  have  also  the  fact  that  the  lower  reaches  of  the  Monon- 
gahela river,  as  it  approaches  here  to  the  confluence  with  the  Allegheny  and 
Ohio,  by  that  very  fact  was  brought  in  touch  with  the  general  navigation  of 
the  co^try.    I  do  not  know,  at  that  early  date,  just  bow  far  up  the  stream 
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tbere  was  tiarlgatlon,  bot  I  imaglite  that,  froni'  the  very  idarllest  bere  about 
Pittsburg  and  down  the  Ohio,  there  was  sacb  use  of  the  rlrer,  and  tbere  were 
such  river  craft  plying  up  and  down  and  about*  here  that  the  Monongahela 
at  this  lower  part  of  it  was  already  devoted  to  interstate  navigation.  And  this 
bridge  was  only  about  fifty  miles  off.  Was  it  then  to  be  reasonably  apprehend- 
ed, under  all  these  circumstances/  that  this  stream,  by  such  improvements  9.9 
were  so  suggested,  might  become  a  highway  such  as  It  has  now  become?  If 
you  should  find  that  it  was  actually  a  navigable  stream,  which  could  be  put  to 
the  purposes  of  Interstate  navigation,  or,  further  than  that,  if  that  was  to  be 
reasonably  apprehended  by  the  existing  conditions,  then  the  parties  who  built 
tills  bridge,  when  they  erected  it  where  they  did,  took  with  notice  and  subject 
to  such  conditions  and  to  the  control  that  would  ultimately  result  therefrom 
by  Congress,  under  its  power  to  control  the  interstate  waterways  of  the  coun- 
try. 

''This  case  then,  really  comes  practically  down  to  that — to  the  disposition 
of  those  two  questions.  The  first,  of  course,  being  the  question  whether  the 
changes  that  are  required  upon  this  bridge  would  amount  to-  a  taking.  But, 
if  you  dispose  of  that  question  in  favor  of  the  defendants,  then  the  case  de- 
pends upon  this  other  question — ^whether  this  was  a  navigable  stream  or 
waterway,  or  whether  these  parties  had  reason,  from  the  conditions  existing 
there  at  the  time  or  of  which  they  were  bound  to  take  notice,  to  believe  that  it 
might  be  devoted  to  such  a  purpose  as  it  now  has  be«i.  Parties  who  aOt  with 
notice  act  with  their  eyes  open.  They  cannot  complain  if  the  risk  that  they 
take  turns  against  them.  And  it  does  not  matter,  and  we  cannot  be  turned 
aside  by  the  fact,  that  the  loss  to  them  may  be  serious.  We  may  hesitate  to 
so  declare  it,  or  to  take  such  action  as  wlU  put  them  in  that  position.  But 
still,  if  the  facts  compel  that  result,  neither  you  nor  I  must  hesitate  to  do 
our  duty  in  the  premises.  If  these  parties  erected  their  bridge  upon  a  navigable 
water,  or  that  which  they  had  reason  to  believe  might  ultimately  become  such, 
then  they  took  subject  to  the  control  of  the  general  government  to  declare,  as 
the  Secretary  of  War  in  this  case  has  done,  that  the  use  is  an  obstruction  to 
the  improvement  that  is  contemplated  and  desired  for  the  benefit  of  the  people 
of  the  United  Statea  And,  under  those  circumstances,  the  defendants  cannot 
say  that  somebody  else  shall  bear  the  br\mt  of  it.  Whatever  the  loss  to  them- 
selves, th^  miist  comply  with  this  order,  if  this  condition  be  true,  and  you 
must  pronounce  them  guilty  on  this  charge.  On  the  Other  hand,  if  you  are  not 
satisfied  upon  that  point,  if  you  believe  that  the  stream  was  not  naturally 
navigable  for  the  purposes  of  interstate  commerce,  or  that  the  artificial  con- 
ditions which  now  exist  by  which  this  action  of  the  Secretary  of  War  is  made 
necessary  could  not  have  been  reasonably  contemplated  by  anything  that  was 
apparent  there  or  that  had  been  going  on,  either  on  the  part  of  the  state  or 
the  general  government,  and  that  the  bridge  company,  acting  on  .the  situation 
as  it  was  presented  to  them,  had  no  reasonable  ground  to  apprehend  any  such 
result,  then  they  would  not  be  answerable  at  this  time  and  cannot  be  required 
to  obey  it  until  just  compensation  has  been  made,  if  obedience  would  result 
in  the  destruction  of  their  property  and  the  serious  loss  to  them  which  has 
been  testified  to.  They  must  obey  eventually.  Mind  you,  that  question  is  not 
open.  That  they  do  not,  or  at  least  they  cannot,  pretend  to  set  up.  This  bridge 
must  be  changed,  if  this  law  stands*  and  I  see  no  reason  why  it  should  not. 
Tbe  only  question  is,  whether  it  must  be  at  their  expense.  If  you  consider 
that  the  defense  which  they  have  made,  as  I  have  endeavored  to  explain  it 
to  you,  is  not  made  out,  then  you  will  pronounce  them  guilty.  But,  on  the 
other  hand,  if  you  are  not  satisfied  upon  that  point,  even  though  the  result  of 
your  verdict  may  apparently  block  the  general  government,  you  will  find  them 
not  guilty.  It  is  not  often  that  a  question  of  such  administrative  concern  gets 
into  a  jury  box  to  be  passed  upon.  But  tbe  law  has  made  you  the  arbitero 
of  that  question,  and  you  alone  can  pass  upon  it. 

"The  parties  have  asked  me  to  instruct  you  upon  certain  points  of  law.  I 
do  not  find  myself  able  to  affirm  any  of  the  positions  taken  in  the  defendants' 
points,  and  therefore  will  refuse  them  without  reading.  I  have  covered  some 
.of  the  points  on  the  part  of  tbe  government  In  what  I  have  already  said  to 
you.    But,  out  of  extra  precaution,  I  will  read  those  which  I  can  aflirm. 
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"  'First.  By  section  18  of  the  act  of  March  8,  1880,  c.  425,  SO  Stat  p.  1168 
(U.  S.  Comp.  St.  1901,  p.  3545),  Congress  placed  on  the  Secretary  of  War  the 
duty  of  determining  whether  or  not  bridges  over  natural  waterways  of  the 
United  States  were  obstructions  to  the  navigation  of  such  waterways.  In  case 
he  complied  with  the  requirements  of  the.  law  In  regard  to  a  hearing,  and 
fixed  a  reasonable  time  for  the  completion  of  the  prescribed  alterations,  his 
notice  to  alter  the  Monongahela  Bridge,  set  forth  in  the  information  filed  at 
above  number  and  term,  was  a  lawful  notice,  and  the  failure  to  alter  said 
bridge  in  accordance  with  said  order,  or  to  move  the  aald  structure,  if  con- 
tinued during  the  month  of  September,  1005,  constituted  the  misdemeanor 
charged  in  the  Information ;  and  though  the  defendant  originally  built  said 
Monongahela  Bridge  under  color  of  authority  of  an  act  of  Assembly  of  the 
state  of  Pennsylvania,  and  even  though  the  requirements  of  that  act  of  As- 
sembly were  strictly  observed  by  said  bridge  company  In  constructing  said 
bridge,  such  act  of  Assembly  would  not  constitute  a  valid  defense  to  the  In- 
formation.'  Ans.  *That  Is  a  correct  statement  of  the  law.' 

"Th€<second  point  I  refuse  without  reading. 

"  *Third.  Section  18  of  the  act  of  March  8,  1889,  directs  the  Secretary  of  War 
to  give  the  parties  interested,  to  wit,  the  bridge  owners,  a  reasonably  oppor- 
tunity to  be  heard,  prior  to  issuing  final  notice  to  said  bridge  owners,  to  make 
the  alterations  deemed  necessary  by  him  In  order  to  render  the  bridge  under 
consideration  not  an  obstruction  to  the  free  navigation  of  the  river  spanned 
by  it.  Such  hearing  need  not  be  held  by  the  Secretary  of  War  In  person; 
and  it  Is  sufficient  under  the  provisions  of  the  act  if  the  Secretary  of  War  had 
given  said  owners  an  opportunity  to  be  heard  relative  to  the  proposed  altera- 
tions before  one  or  more  of  his  agents  or  subordinates,  and  the  testimony  or 
statements  made  at  said  hearing  have  been  submitted  to  and  considered  by 
said  Secretary  of  War.*    Ans.  *That  is  a  correct  statement  of  the  law.' 

"I  will  refuse  the  fourth  point  without  reading  it.  There  Is  a  part  of  that 
I  could  affirm,  but  I  am  not  called  upon  to  separate  one  trom  the  other. 

''The  fifth  and  sixth  points  I  refuse. 

"Gentlemen,  with  these  Instructions,  I  submit  the  case  into  your  hands.  As 
I  have  said  to  you,  It  Is  merely  whether  the  defendants  are  guilty  or  not 
guilty." 

The  defendants'  points  which  were  refused  by  the  court  were  as  follows: 

First.  That  the  authority  conferred  upon  the  Secretary  of  War  by  section  18 
of  the  act  of  March  8,  1899,  to  require  any  bridge  constructed  across  any 
navigable  water  of  the  United  States^  which  is  an  unreasonable  obstruction  to 
navigation  to  be  so  altered  as  to  render  navigation  reasonably  free,  easy,  and 
unobstructed,  applies  only  to  bridges  constructed  under  the  authority  of  acts 
of  Congress  which  reserved  such  power  to  Gongres& 

Second.  Tfie  question  whether  the  bridge  was  so  constructed  as  unreasonably 
to  Interfere  with  the  navigation  of  the  river  was  to  be  determined  by  the  require- 
ments of  navigation  at  the  time  when  the  bridge  was  erected,  and  was  not 
made  dependent  upon  the  interest  of  future  navigation,  and  Congress  could 
not  compel  the  alteration  of  such  bridge  then  properly  constructed,  at  the  ex- 
pense of  the  bridge  owner,  and  without  compensation,  merely  because  It  might, 
under  the  views  of  the  Secretary  of  War,  in  the  future  be  an  unreasonable 
obstruction  to  some  new  and  improved  method  of  navigation. 

Third.  The  Monongahela  Bridge  having  been  'erected  under  a  statute  of  the 
state  of  Pennsylvania,  granting  the  bridge  company  such  power,  and  with  the 
acquiescence  and  assent  of  the  United  States  government,  and  prior  to  the 
Congress  of  the  United  States  having  asstuned  Jurisdiction  over  said  river, 
it  became  a  lawful  structure,  and  the  lawful  property  of  the  Monongahela 
Bridge  Company,  and  the  United  States  cannot  deprive  the  bridge  company  of 
that  property  without  due  process  of  law.  Including  compensation  for  the  loss 
of  the  bridge  company. 

Fourth.  The  requirement  by  the  Secretary  of  War  in  his  order  for  the  recon- 
struction of  the  Monongahela  Bridge,  which  compels  the  removal  by  the  Mon- 
ongahela Bridge  Company  of  the  present  structure  and  the  erection  of  a 
new  one,  is  a  virtual  taking  of  the  property  of  the  bridge  by  the  Unit- 
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ed  States  without  due  process  of  law,  and  therefore  In  Tlolation  of  the  feder- 
al Constitution. 

Fifth.  The  reqnirement  of  the  Secretary  of  War  in  his  order  compelling  the 
reconstruction  of  the  bridge  at  the  expense  of  the  bridge  company,  and  with- 
out compensaticMi  to  the  bridge  company,  is  a  yirtual  taking  of  the  property 
for  public  use  without  just  compensation,  and  is  therefore  in  violation  of  the 
federal  Constitution. 

Sixth.  From  the  evidence  in  the  case  the  Jury  may  find  that  the  United 
States,  both  by  its  executive  and  legislative  departments,  invited,  acquiesced 
in,  and  approved  of  the  erection  of  the  Monongahela  Bridge  as  it  now  stands, 
and  if  they  so  find  and  also  find  that  the  government  made  it  a  part  of  the 
national  highway,  and  it  was  used  as  such,  the  defendant  cannot  be  impelled 
by  the  order  of  the  Secretary  of  War  to  change  the  said  bridge  and  alter  the 
same  at  its  own  expense  as  is  provided  in  said  order,  because  that  would  be 
the  taking  of  the  private  property  of  the  defendant  without  due  process  of  law, 
and  without  compensation. 

Seventh.  This  information  being  based  upon  a  noncompliance  by  the  Monon- 
gahela Bridge  Company  with  the  order  of  the  Secretary  of  War,  which  order 
it  is  alleged  was  made  under  the  provisions  of  the  act  of  Congress  approved 
March  3,  1899,  cannot  be  maintained,  because  in  respect  to  these  proceedings 
the  provisions  of  said  act  are  null  and  void,  for  the  following  reasons:  (a)  It 
attempts  to  take  and  destroy  the  private  property  of  the  Monongahela  Bridge 
Company  without  due  process  of  law,  contrary  to  the  provisions  of  the  Con- 
stitution, (b)  It  undertakes  to  authorize  the  taking  and  the  destruction  of 
private  property  for  public  use  without  Just  compensation,  contrary  to  the 
provisions  of  the  Constitution,  (c)  It  undertakes  to  unlawfully  delegate  to 
the  Secretary  of  War  of  the  United  States  Army  both  legislative  and  Judicial 
powers,  and  this  in  contravention  of  the  Constitution  of  the  United  States. 

Eighth.  The  said  act  of  Congress  makes  It  the  duty  of  the  Secretary  of  War 
•to  first  give  the  party  reasonable  opportunity  to  be  heard,  and  to  give  notice 
to  the  persons  or  corporation  owning  or  controlling  such  bridge  (in  this  case 
the  Monongahela  Bridge  Company)  so  to  alter  the  same  as  to  render  tiaviga- 
tion  through  or  \inder  it  reasonably  free  and  unobstructed,  and  in  giving  such 
notice  the  act  requires  him  to  specify  the  changes  recommended  by  the  Chief 
of  Engineers  that  are  required  to  be  made,  and  the  Secretary  of  War  shall 
prescribe  in  each  case  a  reasonable  time  in  which  to  make  such  changes.  Un- 
der this  act  the  Secretary  of  War  was  required  affirmatively  to  give  to  the 
Monongahela  Bridge  Company,  the  owner  of  the  bridge  in  controversy,  an 
opportunity  to  be  heard  by  him,  the  Secretary  of  War,  on  the  questions 
whether  the  bridge  was  an  unreasonable  obstruction  to  navigation,  and  what 
alterations  shall  be  made,  before  he  was  authorized  or  lawfully  empowered 
to  give  the  notice  and  make  the  order  he  did  to  the  Monongahela  Bridge  Com- 
pany, requiring  the  alteration  of  said  bridge,  and  it  appearing  affirmatively  that 
the  Secretary  of  War,  in  making  the  order  set  forth  in  the  information,  never 
at  a^y  time  gave  the  Monongahela  Bridge  Company  reasonable  opiwrtunity  to 
be  heard  before  him,  or  any  hearing  whatsoever,  therefore  the  said  order  Is 
not  a  lawful  one,  and  this  prosecution  must  fail. 

Ninth.  That  under  the  evidence  in  the  case  it  is  for  the  Jury  to  determine 
whether  the  Monongahela  Bridge  Is  an  \mreasonable  obstruction  to  naviga- 
tion of  the  Monongahela  river. 

Tenth.  Conceding  that  Cbngress  might  by  direct  act  declare  the  Mononga- 
hela Bridge  an  unreasonable  obstruction  to  navigation,  the  United  States  has 
failed  to  show  that  Congress  ever  has  taken  any  such  action,  or  has  eyer  dis- 
approved of  the  bridge  as  constructed. 

Eleveith.  The  evidence  showing  that  Capt  Sibert,  without  affording  the 
Monongahela  Bridge  Company  an  opportuni^  to  be  heard,  first  examined  and 
then  reported  that  the  bridge  was  an  unreasonable  obstruction  to  navigation, 
and  that  the  matter  was  then  referred  back  to  Capt.  Sibert  to  grant  the  Mon- 
ongahela Bridge  Company  a  hearing,  does  not  show  such  a  hearing  as  the  act 
of  Congress  provides  for,  and  the  fact  that  the  bridge  company  appeared  be- 
fore him  will  not  alter  the  case  as  it  is  not  shown  that  the  bridge  company 
knew  the  fact  of  his  previous  examination  and  report 
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Twelfth.  Under  all  the  evidence  in  the  case  the  verdict  mntt  be  for  the  de- 
fendant. 

The  defendants  excited  to  the  charge  of  the  conrt  as  follows:  (1)  To  the 
refusal  of  the  defendants'  several  points.  (2)  To  the  affirmance  of  the  first 
and  third  points  submitted  by  the  government.  (8)  To  that  part  of  the  charge 
in  which  the  court  Instructed  the  jury  that  the  validity  of  the  act  of  Congress 
of  March  3,  1899,  and  the  authority  of  the  Secretary  of  War  thereunder  to 
make  the  order  in  question,  and  the  regularity  of  the  proceedings  in  making 
said  order,  could  not  be  questioned  in  this  case,  and  that  the  order  and  notice 
of  the  Secretary  of  War  were  conclusive.  (4)  To  that  part  of  the  chaise  in 
which  the  court  instructed  the  jury  that,  If  the  jury  found  that  at  the  time 
of  the  construction  of  defendants'  bridge,  the  stream  was  actually  a  navi- 
gable stream  for  interstate  purposes,  or  the  defendants  had  reason  to  presume 
that  it  might  be  devoted  to  such  purposes  as  it  has  been,  then  the  bridge  com- 
pany would  not  be  entitled  to  compensation,  and  the  verdict  should  be  guilty. 

The  jury  having  returned  a  verdict  of  guilty,  the  defendant  moved  for  a  new 
trial. 

D.  T.  Watson  and  James  H.  Beal,  for  the  rule. 
John  W.  Dunkle,  U.  S.  Atty.,  opposed. 

ARCHBALD,  District  Judge*  (after  stating  the  facts  as  above). 
This  is  an  information,  under  the  act  of  Congress  of  March  3,  1899, 
§  18,  30  Stat.  1163  (U.  S.  Comp.  St.  1901,  p.  3545),  against  the  de- 
fendant company  for  a  refusal  to  make  the  changes  ordered  by  the 
Secretary  of  War  in  its  bridge  across  the  Monongahela  river  at 
Brownsville,  Pa.,.  50  miles  above  the  city  of  Pittsburg.  This  bridge 
was  built  in  1832,  under  a  charter  from  the  state  of  Pennsylvania, 
and  is  located  on  the  line  of  the  Old  National  Pike,  laid  out  by  the 
federal*  government  in  1807,  to  give  better  access  to  the  then  distant 
parts  of  what  is  now  the  Middle  West.  It  closes  the  gap  in  tlie  road 
made  by  the  river,  the  necessities  of  travel  before  that  being  met  by 
a  ferry,  and  after  its  construction  the  ends  of  the  road  leading  to 
the  ferry  were  relocated,  so  as  to  connect  with  the  approaches  to  the 
bridge,  which  was  thus  adopted  and  made  an  integral  part  of  the  thor- 
oughfare. It  was  built  at  a  cost  of  from  $65,000  to  $75,000  and  is 
still  in  good  preservation,  and  if  undisturbed  would  probably  last  for 
20  years  more.  It  is  a  toll  bridge  and  the  net  returns  amount  to  about 
$10,000  a  year,  but  the  changes  which  have  been  ordered  by  the  Sec- 
retary of  War  will  compel  the  tearing  down  of  the  whole  structure, 
with  the  loss  of  all  that  it  represents,  and  the  building  of  a  new  bridge 
(if  the  franchise  is  to  be  preserved)  at  an  estimated  additional  ex- 
penditure of  $112,000.  There  is  a  large  and  increasing  use  of  the 
Monongahela  by  reason  of  the  mineral  and  other  developments  on 
its  upper  reaches,  but  it  is  effected  artificially,  by  means  of  slack-water 
navigation,  secured  by  locks  and  dams,  through  which  it  is  connected 
with  the  Ohio  at  Pittsburg  and  so  brought  in  touch  with  the  general 
interior  system  of  waterways  of  the  Ohio  and  Mississippi  basins.  At 
the  time  the  bridge  was  built,  while  the  river  had  been  declared  to  be 
a  navigable  stream  by  the  Legislatures  of  both  of  the  states  through 
which  it  runs,  except  for  flat  bottom  boats  and  rafts,  and  in  times  of 
high  water,  the  navigation  ol  it  was  very  limited,  and  in  dry  times, 
accprding  to. the  weight  of  the  evidence,  practically  none  ^t  alL    Not 

♦Specially  assigned. 
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until  1836,  some  four  years  after  the  bridge  was  built  and  in  use,  was 
the  Monongahela  Navigation  Company  incorporated,  for  the  purpose  of 
improving  the  river  by  the  artificial  means  now  employed,  and  not  until 
•  1840  or  1841  were  the  first  dams  actually  built,  slack  water  being  ex- 
tended up  as  far  as  Brownsville,  on  the  lower  side  of  the  bridge,  in  1844. 
At  the  same  time,  even  before  the  bridge  was  erected,  the  improve- 
ment of  the  Monongahela  by  slack-water  navigation  was  undoubted- 
ly in  contemplation,  surveys  to  that  end  having  been  independently 
made  by  engineers  of  the  state  and  of  the  national  government.  Upon 
this  showing  the  jury  were  instructed  that  the  right  of  the  Secretary 
of  War,  acting  under  the  authority  conferred  upon  him  by  Congress 
to  require  the  changes  which  had  been  ordered  in  the  bridge,  even 
though  it  necessitated  its  entire  demolition,  was  not  open  to  question ; 
but  that,  in  view  of  the  serious  results  to  the  company,  amounting  to 
a  deprivation  of  it  of  its  property,  it  was  protected  by  the  constitution- 
al provision  that  private  property  shall  not  be  taken  without  just  com- 
pensation being  first  made,  which  the  company  could  demand  before 
being  required  to  comply,  and  should  therefore  be  acquitted,  unless 
the  stream  at  the  time- the  bridge  was  located  upon  it  was  in  fact 
navigable,  or  the  artificial  improvement  of  it  which  has  since  been 
prosecuted,  by  which  the  changes  in  the  structure  of  the  bridge  were 
made  necessary,  was  reasonably  to  be  apprehended ;  in  either  of  which 
cases  the  company  could  not  ask  for  compensation  and  should  be 
found  guilty.  The  jury  having  found  a  verdict  in  favor  of  the  gov- 
ernment, the  question  is  as  to  the  propriety  of  the  instructions  which 
were  so  given. 

Preliminary  to  that,,  however,  two  points  are  raised  which  require 
brief  consideration:  (1)  That  the  verdict  as  rendered  is  defective  in 
form  and  inconclusive;  and  (2)  that  nothing  was  said  to  the  jury  as 
to  the  right  of  the  4efendant  to  the  benefit  of  a  reasonable  doubt,  to 
which  it  was  entitled,  the  case  being  a  criminal  one.  The  first  of  these 
seems  to  have  been  suggested  by  the  recent  case  of  Pressed  Steel  Car 
Co.  V.  Steel  Car  Forge  Co.,  149  Fed.  182,  79  C.  C.  A.  130.  But  the 
two  cases  are  very  diflferent.  The  difficulty  there  was  that  the  jury 
failed  to  declare  whether  they  found  for  the  plaintiflF  or  the  defend- 
ant, simply  stating  that  they  sustained  the  validity  of  the  contract 
sued  upon  and  fixed  the  damages  at  a  sum  named.  But  here  they  say, 
in  so  many  words,  that  they  "find  a  verdict  of  guilty" ;  as  to  which 
it  is  not  easy  to  see  how  anything  could  be  more  positive  or  certain. 
Nor  is  the  other  matter  more  serious.  The  obvious  answer  to  it  is 
that  not  only  was  there  no  request  for  an  instruction  as  to  the  eflFect 
of  a  reasonable  doubt,  but  that  no  exception  was  taken  to  the  failure 
to  give  it.  Had  there  been,  it  would  have  enabled  the  court  to  at 
once  make  the  necessary  correction  as  would  have  undoubtedly  been 
done,  and  without  that,  the  case  being  a  misdemeanor,  the  omission 
must  be  regarded  as  immaterial.  By  the  neglect  to  except  at  the  time, 
the  defendants  virtually  gave  the  court  to  understand  that  to  this  ex- 
tent at  least  the  charge  was  satisfactory,  suggesting  that  the  stress^ 
laid  upon  it,  now  that  the  case  has  gone  against  them,  is  an  after- 
thought, if  not  indeed  a  catching  at  straws. 
.  The  important  questions  in. the  case  are  those  which  were  first  ad- 
160  F.— 46 
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verted  to;  that  is  to  say,  whether  the  judgment  of  the  Secretary  of 
War,  that  the  bridge  in  its  present  condition  is  an  unreasonable  ob- 
struction to  the  free  navigation  of  the  river,  is  conclusive ;  and  wheth- 
er the  bridge  may  be  condemned  and  the  company  be  required  to 
change  it,  in  the  way  specified,  even  to  its  entire  destruction,  without 
compensation  for  the  property  loss  so  sustained,  simply  because  it  is 
located  upon  a  stream,  not  navigable  as  it  is  claimed,  at  the  time  the 
bridge  was  built,  but  having  become  so  by  artificial  slack-water  im- 
provements, to  meet  the  material  progress  of  the  country.  But  the 
first  of  these  questions  cannot  be  regarded  as  an  open  one,  being  fore- 
closed by  the  decision  in  the  Union  Bridge  Case,  204  U.  S.  364,  27 
Sup.  Ct.  367,  61  L.  Ed.  623.  It  is  true,  that  there  was  no  oflfer  there, 
as  there  is  here,  to  show  that  the  bridge  was  not  in  fact  an  obstruc- 
tion, but  the  principles  upon  which  the  case  proceeds  are  inconsistent 
with  the  reception  of  any  such  evidence.  The  authority  of  Congress 
over  bridges  upon  navigable  waters,  as  it  is  there  shown,  is  derived 
from  the  power  given  to  it  by  the  Constitution  over  interstate  and 
foreign  commerce,  and  this  of  necessity  includes  the  right  to  deter- 
mine what  shall  or  shall  not  be  considered  unreasonably  obstructive 
to  free  navigation,  and  to  require  a  removal  or  alteration  of  that  which 
is,  to  the  extent  that  il  is  found  to  be  so.  The  determination  of  this, 
as  to  any  particular  structure,  might  be  made  by  direct  investigation 
and  action,  as  was  done  with  regard  to  the  bridge  over  the  Ohio  at 
Wheeling,  which  was  sanctioned  by  Congress  and  made  a  post  road 
(State  V.  Wheeling  &  Belmont  Bridge  Co.,  18  How.  421,  16  L.  Ed. 
435),  after  it  had  been  decided  to  be  an  impediment  to  navigation  and 
ordered  to  be  changed,  in  a  suit  expressly  brought  to  determine  that 
question.  State  v.  Wheeling  &  Belmont  Bridge  Co.,  13  How.  618,  14 
L.  Ed.  294.  But  instead  of  acting  itself.  Congress,  as  it  is  manifest, 
may  prescribe  by  statute  the  conditions  under  which  a  bridge  shall  be 
regarded  as  obstructive,  and  commit  the  determination  of  specific  cases, 
either  to  the  courts,  in  accordance  with  established  legal  methods,  or 
to  officers  of  the  general  government,  by  administrative  action.  The 
latter  is  the  course  taken  in  the  statute  under  discussion,  in  which,  as 
it  is  held,  Congress  has  not  exceeded  its  constitutional  powers.  "Be- 
yond question,  if  it  had  so  elected,"  says  Mr.  Justice  Harlan,  in  the 
Union  Bridge  Case,  supra,  "Congress,  in  some  eflfective  mode,  and 
without  previous  investigation  through  executive  officers,  could  have 
determined  for  itself  primarily  the  fact  whether  the  bridge  here  in 
question  was  an  unreasonable  obstruction  to  navigation,  and,  if  it  was 
found  to  be  of  that  character,  could  by  direct  legislation  have  required 
the  defendant  to  make  such  alterations  of  its  bridge  as  were  requisite 
for  the  protection  of  navigation  and  commerce  over  the  waterway  in 
question.  But  investigations  by  Congress  as  to  each  particular  bridge 
alleged  to  constitute  an  unreasonable  obstruction  to  free  navigation 
and  direct  legislation  covering  each  case,  separately,  would  be  imprac- 
ticable in  view  of  the  vast  and  varied  interests  which  require  national 
legislation  from  time  to  time.  By  the  statute  in  question  Congress 
declared  in  effect  that  navigation  should  be  freed  from  unreasonable 
obstructions  arising  from  bridges  of  insufficient  height,  width  of  span, 
or  other  defects.    It  stopped,  however,  with  this  declaration  of  a  gea- 


Digitized  by 


Google 


UNITED  STATES  V.  MONONQAHELA  BRIDGE  GO.  723 

cral  rule,  and  imposed  upon  the  Secretary  of  War  the  duty  of  ascer- 
taining what  particular  cases  came  within  the  rule  prescribed  by  Con- 
gress, as  well  as  the  duty  of  enforcing  the  rule  in  such  cases.  In  per^ 
.forming  that  duty  the  Secretary  of  War  will  only  execute  the  clearly 
expressed  will  of  Congress,  and  will  not  in  any  true  sense  exert  legis- 
lative or  judicial  power."  The  statute  being  thus  vindicated,  the  ac- 
tion of  the  Secretary  of  War  in  conformity  with  its  provisions  is  neces- 
sarily conclusive  and  binding,  the  same  as  that  of  Congress,  for  which 
it  is  a  mere  substitute  or  alternative.  And  the  course  of  procedure 
which  is  there  prescribed  having  been  followed  in  the  present  instance, 
the  right  of  the  defendant  to  question  or  contest  it  cannot  be  counte- 
nanced. The  same  as  in  the  Union  Bridge  Case,  the  subject  was  in- 
vestigated by  officers  of  the  War  Department  to  whom  it  was  referred 
for  the  purpose,  and  after  notice  to  the  defendant,  and  a  due  hearing 
of  all  parties,  a  report  was  made  to  the  Secretary  of  War,  stating  the 
facts,  and  recommending  that  certain  specified  changes  in  the  bridge 
were  necessary  and  should  be  required.  This  report  was  adopted  by 
the  Secretary,  not  perhaps  in  so  many  words,  but  equally  effectually 
by  the  issuance  of  an  order  in  conformity  with  its  recommendations. 
It  is  true  that  this  was  done  without  any  further  hearing  than  that 
which  had  already  been  had  before  the  officer  charged  with  the  in- 
vestigation, who  was  to  a  certain  extent  committed  to  the  necessity 
for  tfie  changes  which  were  recommended.  But  while  the  Secretary 
of  War  might  have  heard  the  parties  further,  and  no  doubt  would 
have  atcorded  them  that  privilege  if  it  had  been  asked  for,  he  was  not 
bound  to  do  so  in  order  to  comply  with  the  statute  and  make  his  ac- 
tion legal,  nor  can  it  be  assumed  that  he  did  hot  give  the  matter  in- 
dependent consideration,  because  he  did  not.  In  the  Union  Bridge 
Case,  it  was  applied  for  and  refused,  the  obstruction  to  navigation 
caused  by  the  bridge  being  apparently  too  plain  for  controversy.  And 
yet  the  proceedings  were  sustained. 

It  is  said,  however,  that  Congress  having  provided  for  a  trial  by  ju- 
ry upon  a  criminal  information  duly  preferred,  the  question  of  wheth- 
er the  bridge  was  in  fact  an  unreasonable  obstruction  cannot  be  with- 
drawn from  their  consideration  or  concluded  by  executive  action,  the 
right  to  a  hearing  being  essential,  according  to  the  form  of  proceed- 
ings adopted,  in  order  to  comply  with  the  requirement  for  due  process 
of  law.  No  doubt  it  would  have  been  competent  for  Congress  to  so 
provide,  leaving  it  to  a  jury  of  the  district,  upon  a  trial  according  to 
the  forms  of  the  common  law,  to  say  whether,  in  any  given  case,  the 
situation  was  such  as  to  make  the  bridge  an  obstruction,  but  there  is 
nothing  in  the  act  to  suggest  that  it  was  ever  so  intended.  Should 
Congress  undertake  to  investigate  and  decide  for  itself  whether  a  par- 
ticular bridge  was  an  unreasonable  obstruction,  it  would  hardly  be 
contended,  after  it  had  passed  upon  the  question,  that  it  was  still  open, 
simply  because  the  enforcement  of  its  decision  by  a  criminal  prosecu- 
tion, for  a  refusal  to  comply,  was  provided  for.  But,  as  pointed  out 
aoove,  the  method  given  by  the  statute  under  consideration  is  mere- 
ly an  alternative.  By  a  general  enactment,  Congress  has  delegated 
to  the  Secretary  of  War  the  duty  of  investigating  and  determining 
the  cases  in  which  the  conditions  exist  that  call  for  action,  and  his 
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•decision  is  therefore  to  be  treated  as  equally  binding.  A  prosecution, 
by  information,  and  a  trial  by  jury,  are  merely  the  means  provided  for 
^enforcing  his  orders,  it  being  simply  left  for  the  jury  to  say,  whether 
the  statute  has  been  followed  in  making  them,  and  whether  there  has, 
been  a  willful  failure  or  refusal  to  comply,  after  notice,  constituting 
the  offense  made  punishable  by  the  statute.  Nor  is  it  of  any  signifi- 
cance in  this  connection  that  the  lawful  orders  of  the  Secretary  are 
spoken  of,  this  being  true  of  them,  if  they  keep  within  the  authority 
delegated  to  him,  and  are  made  after  a  reasonable  opportunity  to  the 
parties  interested  to  be  heard  in  opposition  thereto;  nor  that,  in  or- 
der to  make  out  the  offense,  the  refusal  to  comply  must  be  willful, 
which  means  ;io  more  than  that  it  is  without  just  cause  or  excuse,  as 
it  must  be  after  due  notice  and  opportunity  to  do  so.  If,  in  addition 
to  this,  it  is  left  to  the  jury  to  review  the  action  of  the  Secretary,  and 
to  say  by  their  verdict  whether  or  not  he  was  justified  in  his  conclu- 
sions, his  orders  become  merely  persuasive  or  advisory,  which  the 
parties  may  safely  disregard  upon  the  chance  of  inducing  a  jury  to  be- 
lieve that  they  are  not  well  grounded.  If  that  was  the  intention  of 
Congress  it  is,  of  course,  to  be  recognized,  but  it  is  not  to  be  reached 
by  any  doubtful  construction,  and  a  careful  reading  of  the  statute 
leaves  no  place  for  it.  As  is  there  in  terms  enacted,  the  Secretary  is 
to  investigate  and  decide  with  regard  to  any  bridge,  constructed  over 
a  navigable  waterway  of  the  country,  first  giving  the  parties  a  reason- 
able opportunity  to  be  heard,  whether  it  is  unreasonably  obstructive 
to  free  navigation,  on  account  of  insufficient  height,  width  of  span, 
or  otherwise,  or  whether  there  is  difficulty  in  passing  the  draw  open- 
ing or  the  draw  span  of  the  bridge,  by  rafts,  steamboats,  or  other  wa- 
ter craft,  and  thereupon,  if  it  is,  to  give  notice  to  the  persons  or  cor- 
poration, owning  or  controlling  such  bridge,  so  to  alter  the  same  as 
to  render  navigation  under  it  reasonably  free,  easy,  and  unobstructed, 
specifying  the  changes  recommended  by  the  chief  of  engineers  that 
are  required  to  be  made,  and  prescribing  a  reasonable  time  in  which 
to  make  them.  All  this  has  been  observed  in  the  case  in  hand,  and 
the  only  alternative  given  by  the  statute  is  obedience,  neglect  or  fail- 
ure to  comply  being  punishable  by  fine,  and  each  month's  delay  being 
made  a  new  offense  to  be  similarly  dealt  with.  There  is  no  room  to 
be  found  in  any  of  these  provisions  for  a  re-examination  by  the  jury 
of  the  question  of  the  obstructive  character  of  the  bridge,  which  must 
therefore  be  held  to  have  been  conclusively  determined  thereby. 

But  it  IS  said  that  the  changes  which  are  required  to  be  made  will 
virtually  destroy  the  bridge,  and  thus  deprive  the  defendant  of  its 
property,  which  cannot  be  done  without  at  least  making  just  compen- 
sation. Conceding  that,  if  located  upon  waters  which  were  naturally 
navigable,  the  rights  of  the  owners  would  be  subject  to  a  servitude 
in  favor  of  the  public  which  would  justify  such  action  without  this 
(Gibson  v.  United  States,  166  U.  S.  269,  17  Sup.  Ct.  578.  41  L.  Ed. 
996;  Scranton  v.  Wheeler,  179  U.  S.  141,  21  Sup.  Ct.  48.  45  L.  Bi. 
126 ;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  27  Sup.  CI. 
367,  51  L.  Ed.  523),  it  is  contended  that  the  present  structure  was 
built  at  a  day  when  the  stream  was  not  navigable,  the  changes  which 
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are  proposed  to  be  now  introduced  being  made  necessary  solely  be- 
cause of  the  artificial  character  of  the  improvements,  which  is  a  differ- 
ent matter.  There  is  evidence,  contravening  this,  that  the  Mononga- 
hela,  without  regard  to  the  slack-water  improvements  which  have 
been  undertaken,  was  a  navigable  water  within  the  meaning  of  the 
law  (The  Montello,  20  Wall.  430,  22  L.  Ed.  391),  and  that  flowing 
through  West  Virginia  and  Pennsylvania  as  it  did,  and  connecting  at 
Pittsburg  with  the  vast  system  of  waterways  of  the  Ohio  and  Mississip- 
pi basins,  it  obviously  came  within  the  class  of  waters  over  which  Con- 
gress had  authority.  The  river  was  also  declared  navigable  by  the 
Legislatures  of  the  two  states  having  immediate  jurisdiction  over  it; 
and,  in  the  charter  granted  to  the  bridge  company  by  the  state  of 
Pennsylvania,  it  was  expressly  provided  that  the  erection  of  the  bridge 
should  not  obstruct  the  navigation  of  the  river  so  as  to  interfere  with 
the  passage  of  rafts,  steamboats,  or  other  river  craft,  which  of  itself, 
as  pointed  out  in  the  Union  Bridge  Case,  where  a  similar  provision 
appeared,  was  a  warning  to  the  company  that  the  bridge  must  not  ob- 
struct navigation  as  it  then  was  or  subsequently  might  be.  This  was 
sufficient  to  justify  the  finding  of  the  jury,  and  take  the  case  out  of 
^he  constitutional  provision  requiring  compensation  to  be  made,  as- 
suming that  the  verdict  was  based  upon  it.  But  the  jury  were  also 
instructed  that,  even  if  not  in  fact  navigable  at  the  time,  if  the  com- 
pany had  reasonable  grounds  to  believe  that  it  might  become  so,  in 
the  way  it  has,  the  incorporators  would  take  equally  subordinate  to 
the  right  of  public  improvement  which  has  been  exercised;  or, 
in  other  words,  would  be  subject  to  the  same  servitude  as  if  the  stream 
were  in  fact  then  and  there  navigable.  There  is  evidence  from  which 
this  could  have  been  found,  not  only  in  the  circumstances  which  have 
been  alluded  to,  but  also  in  the  surveys  which  were  made  before  the 
bridge  was  built  by  the  engineers  of  both  the  state  and  the  national 
governments,  looking  to  the  slack-water  improvements  which  have 
since  been  carried  through.  And  as  the  verdict,  under  the  charge  of 
the  court,  may  have  been  predicated  upon  this  view,  it  becomes  neces- 
sary to  consider  how  far  the  company  was  affected  by  this  character 
of  notice. 

It  will  not  of  course  be  denied  that,  in  every  enterprise,  a  party  is 
charged  with  notice,  not  only  of  that  which  is  immediately  in  view, 
but  of  that  also,  which  according  to  outward  and  obvious  indications, 
is  to  be  reasonably  apprehended.  This  is  elementary  law,  and  there 
jis  no  good  reason  why  it  should  not  apply  in  a  case  of  this  kind  the 
same  as  any  other.  It  amounts  to  no  more  than  that  every  one  is 
bound  to  observe  the  situation  as  it  is,  and  take  subject  to  the  conse- 
quences reasonably  to  be  expected  from  that  which  is  thus  brought 
home  to  him.  As  already  stated,  where  a  bridge  or  other  structure  is 
located  upon  waters  which  are  naturally  navigable,  except  as  it  has 
been  sanctioned  by  Congress,  it  is  affected  with  all  the  infirmities  in- 
cident to  or  consequent  upon  that  position.  This  is  not  confined  to 
conditions  as  they  are  at  the  time,  or  else  Congress  would  not  be  able 
to  provide  for  the  future  needs  of  the  country,  and  would  be  cut  down 
in  the  use  of  such  waters,  unless  compenszltion  was  provided,  to  the 
condition  in  which  nature  left  them  or  in  which  they  happened  to  b^ 
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at  the  time  any  improvement  was  undertaken.  This  of  course  is  not 
the  law,  the  capacities  having  always  to  be  considered,  and  any  one 
locating  on  such  waters  takes  subject  to  them.  -  But  the  same  reason 
applies,  with  equal  force,  to  those  waterways  like  the  one  here  which, 
while  not  immediately  or  fully  equipped  for  navigation,  are  so  con- 
nected with  others  which  are,  that  by  improvement  or  otherwise  they 
will  in  all  likelihood  be  drawn  into  the  common  system,  as  they  have 
been.  This  is  not  to  say  that  the  government  could  run  a  canal  through 
a  man's  farm  or  overflow  it  with  water  and  not  pay  for  it.  United 
States  V.  Lynch,  188  U.  S,  445,  23  Sup.  Ct  349,  47  L.  Ed.  639.  This, 
besides  being  an  actual  physical  invasion,  would  be  altogether  too 
remote  an  improvement  to  be  ever  anticipated,  and  so  is  not  analogous. 
But  where,  as  here,  there  is  merely  an  extension  or  enlargement  of 
natural  means,  which  according  to  the  evidence  was  to  be  reasonably 
looked  for,  it  operates  as  no  hardship  and  works  no  wrong  to  hold  that 
the  parties  took  subject  to  the  servitude  in  favor  of  the  public,  which 
is  now  asserted,  in  the  same  way  and  to  the  same  extent  as  if  the 
stream  were  openly  and  notoriously  navigable. 

Nor  is  it  of  any  consequence  that  the  navigation  by  which  the  chan- 
ges required  in  the  bridge  are  made  necessary  is  in  part  artificial.  1% 
Chicago,  Burlington  &  Quincy  R.  R.  v.  Drainage  Commissioners, 
200  U.  S.  661,  26  Sup.  Ct.  341,  60  L.  Ed.  596,  the  creek  which  was 
utilized  to  drain  and  reclaim  the  farm  land  there  involved  was  artifi- 
cially enlarged;  and  yet  it  was  held  that  the  railroad  company,  at  its 
own  expense  and  without  any  provision  for  its  reimbursement,  could 
be  required  to  remove  from  the  creek  the  bridge  and  culvert  which 
it  had  placed  there,  although  it  was  sufficient,  according  to  the  depth 
and  width  of  the  channel  at  the  time,  and  (unless  it  abandoned  the 
crossing)  to  erect  and  maintain  a  new  bridge  which  would  conform 
to  the  regulations  established  by  the  drainage  commissioners.  Here 
was  an  entirely  new,  distinct,  and  artificial  use,  the  only  thing  to  be 
said  in  defense  of  it  being  that  it  was  a  related  one,  and  yet  the  struc- 
ture was  required  to  be  removed  without  compensation  having  been 
provided  for  it.  Nor  is  it  of  any  consequence  that  the  case  arose  im- 
der  the  state  and  not  the  federal  law,  there  being  no  difference  in 
principle.  Similarly  also,  although  not  so  closely  in  point,  in  West 
Chicago  Street  Railway  v.  Chicago,  201  U.  S.  506,  26  Sup.  Ct  518, 
50  L.  Ed.  845,  a  street  railway  which  had  lawfully  constructed  a  funnel 
under  the  Chicago  river  was  required  at  its  own  cost  and  expense  to 
lower  the  tunnel  so  as  to  provide  a  new  and  additional  depth  in  the 
river  which  had  been  ascertained  by  competent  local  and  federal  au- 
thority to  be  necessary  to  meet  the  increased  demands  of  navigation. 
In  every  such  instance,  as  pointed  out  above,  the  structure  involved  of 
necessity,  from  its  character  and  location,  is  subject  to  a  servitude  in 
favor  of  the  public  which  may  be  asserted  by  the  proper  govern- 
mental authority  acting  for  the  common  good.  Property  so  condi- 
tioned, and  affected  with  such  an  inherent  infirmity,  has  no  value 
which  can  claim  or  call  for  compensation  when  thus  lawfully  appro- 
priated. 

But  it  is  further  urged  that  the  bridge  was  adopted  by  the  govern- 
ment as  an  integral  part  of  the  national  pike,  the  ferry  crossing  the 


Digitized  by 


Google 


people's  united  states  bank  v.  GOODWIN.  727 

river  bein^  given  up  and  the  two  ends  of  the  road  relocated  so  as  to 
connect  with  the  approaches  to  it.  By  this,  as  it  is  contended,  the 
bridge  was  recognized  as  a  lawful  structure,  the  mails  being  also  car- 
ried over  it  as  a  regularly  established  post  route.  But  the  sanction 
that  was  so  given,  if  any,  proceeded  not  from  Congress  which  alone  had 
authority  to  legalize  it,  but  from  the  executive  branch  of  the  govern- 
ment which  had  no  such  power.  Conceding,  then,  that  if  Congress 
had  acted  in  the  premises  the  right  to  maintain  the  bridge  could  not 
be  withdrawn  without  first  providing  compensation,  there  is  no  such 
result  where  the  only  adoption  of  the  bridge  was  of  the  character  thus 
shown. 

Finding  no  occasion,  then,  for  disturbing  the  verdict,  the  rule  for 
a  new  trial  must  be  discharged,  and,  thereupon  proceeding  to  impose 
the  penalty  prescribed  by  law,  the  sentence  of  the  court  is  that  the 
Monongahela  Bridge  Company,  defendant,  pay  a  fine  of  $1,000  to 
the  government  of  the  United  States,  and  pay  the  costs  of  prosecution, 
and  that  execution  issue  against  the  property  of  the  said  company  to 
collect  such  fine  and  costs  unless  the  same  be  paid  within  10  days. 


PBOPLSrS   UNITED   STATES   BANK  t.  GOODWIN  et  al. 

(Circuit  Gourt,  B.  D.  Missouri,  B.  D.    April  23,  1908.) 

No.  5,529. 

RsMOVAL  OF  Causes— Fedkbal  Question— How  Fact  must  Afpeab. 

It  is  settled  law  that  ordinarily  to  warrant  the  removal  of  a  cause  in- 
to a  federal  court  on  the  ground  that  it  is  one  arising  under  the  Consti-. 
tution  or  laws  of  the  United  States  that  fact  must  appear  from  the  plain- 
tiff's petition  or  pleading,  and  that  the  case  must  be  one  which  could 
have  been  originally  brought  in  the  Circuit  Coxurt 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  42,  Removal  of  Caus- 
es, |§  58,  59.] 
CouBTS— JuBisoionoN  OF  Fedebai«  Ooubts— Allegations  of  Pleadinqs. 

Jurisdiction  of  a  federal  court  cannot  be  invoked  by  averments  Id  plain- 
tifTs  pleadings  anticipatory  of  the  defense  and  allegations  that  such  de- 
fense is  based  on  the  Constitution  or  laws  of  the  United  States. 
Removal  ov  Causes— Fedebal  Questions— Defense  Based  on  Laws  of 
United  States. 

An  action  for  libel  against  individuals  is  not  removable  upon  averments 
in  the  petition  for  removal  that  the  action  complained  of  was  taken  by 
defendants  as  officers  of  the  United  States,  and  that  such  fact  was  fraud- 
ulently omitted  from  plaintifTs  petition  for  the  purpose  of  preventing 
a  removal,  since  such  fact  If  it  had  been  pleaded  would  not  have  con- 
ferred original  Jurisdiction  on  the  federal  court. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  42,  Removal  of  Caus- 
es, H  58,  59.] 
Sams— Cause  Impbofeblt  Removed— Remand. 

A  cause  improperly  removed  under  the  removal  act  cannot  be  retained 
by  the  federal  court  on  the  ground  that  it  is  an  action  against  revenue 
officers  of  the  United  States  which  might  have  been  brought  into  that 
court  by  certiorari  under  Rev.  St  8  643  (U.  S.  Comp.  St  1901.  p.  521). 

[E3d.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  42,  Removal  of  Oaus- 
eo,  §2ia] 
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On  Motion  to  Remand  to  State  Court 

This  is  an  action  for  libel  instituted  in  a  state  conrt,  remoyed  on  the  peti- 
tion of  the  defendants  to  this  conrt,  and  plaintiff  now  moyes  to  remand  it 
upon  the  ground  tliat  tlie  petition  for  removal  is  founded  solely  upon  the 
fact  tlrnt  there  is  a  federal  question  involved,  and  the  original  petition  of 
plaintiff  fails  to  show  that  fact  The  petition  Charges  the  defendants  with 
malicious  libel  in  publishing  and  circulating  certain  statements  ccmcerning  the 
plaintiff  which  are  in  the  petition  set  out  There  is  notlilng  in  the  petition 
to  show  that  the  defendants  are  officers  of  tlie  United  States  or  that  they  were 
acting  in  an  official  capacity  in  the  publication  of  the  libel.  Thd  petition  for 
removal  sets  up  the  fact  that  the  defendant  Goodwin  was,  at  the  time  com- 
plained of,  the  Assistant  Attorney  General  for  the  Post  Office  Department 
of  the  United  States  and  the  defendant  Fulton  Inspector  in  charge  of  the 
office  of  Post  Office  Inspectors  of  the  United  States;  that  the  acts  concerning 
plaintiff,  charged  in  the  petition,  were  dictated  and  composed  by  them  in  their 
official  capacity,  under  and  by  virtue  of  the  laws  of  the  United  States,  and 
more  esp^ally  the  laws  relating  to  the  Post  Office  Department:  that  these 
facts,  although  well  known  to  plaintiff,  were  designedly  and  fraudulently 
omitted  from  his  petition  for  the  purpose  of  preventing  the  removal  of  this 
i'Auae  from  the  state  to  this  court 

Barclay  &  Fountelroy  and  Carter,  Collins  &  Jones,  for  plaintiff. 
Harry  W.  Blodgett,  U.  S.  Atty.,  and  T.  P.  Young,  Asst  U.  S.  Atty., 
for  defendants. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  There 
can  be  no  longer  any  doubt  in  view  of  what  has  been  determined  by 
the  Supreme  Court  in  Tennessee  v.  Union  &  Planters'  Bank,  152  U. 
S.  454,  14  Sup.  Ct  654,  13  L.  Ed.  511;  Postal  Telegraph  Co.  v.  Ala- 
bama, 155  U.  S.  482,  15  Sup.  Ct  192,  39  L.  Ed.  231;  Chappell  v. 
Waterworth,  155  U.  S.  102,  15  Sup.  Ct  34,  39  L.  Ed.  85 ;  Milling  Co. 
V.  McFadden,  180  U.  S.  533,  21  Sup.  Ct.  488,  45  L.  Ed.  656;  Minne- 
sota V.  Northern  Securities  Co.,  194  U.  S.  48,  24  Sup.  Ct  598,  48  L. 
Ed.  870,  that  ordinarily,  in  order  to  justify  a  removal  of  a  cause  from 
a  state  to  a  national. court  on  the  ground  that  the  case  is  one  arising 
under  the  Constitution  or  laws  of  the  United  States,  that  fact  must 
appear  from  the  plaintiff's  petition  in  the  case.  It  is  equally  well  set- 
tled that  no  suit  can,  under  the  present  judiciary  act,  be  removed  un- 
less it  be  one  that  plaintiff  could  have  originally  instituted  in  the  Cir- 
cuit Court.  Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150,  51  L. 
Ed.  264.  Learned  counsel  for  the  defendants,  while  admitting  these 
principles  of  law,  contend  that  if  the  suit  is  one  against  an  officer  of 
the  United  States  for  acts  done  in  the  discharge  of  his  official  duties, 
they  do  not  apply,  and  it  is  sufficient  if  that  fact  is  set  up  in  the  peti- 
tion for  removal.  Other  reasons  are  also  advanced  why  the  cause 
should  not  be  remanded  which  will  be  stated  later  in  this  opinion. 
Counsel  have  been  very  diligent  in  their  search  for  authorities  to  sus- 
tain this  position,  but  a  careful  examination  of  the  authorities  cited 
shows  that  they  are  either  distinguishable  from  the  case  at  bar  or  have 
been  reversed  by  the  Supreme  Court  or  overruled  by  the  court  which 
originally  decided  them. 

Taking  up  the  cases  cited  from  the  Supreme  Court  first,  we  find  the 
following:  Feibleman  v.  Packard,  109  U.  S.  421,  3  Sup.  Ct  289,  27 
L.  Ed.  984,  and  Bock  v.  Perkins,  139  U.  S.  628,  11  Sup.  Ct.  677,  35 
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L.  Ed.  314,  are  clearly  distinguishable.  The  Feibleman  Case  was 
originally  instituted  in  the  national  court  and  was  an  action  on  the 
bond  of  the  United  States  marshal  for  trespass.  Bock  v.  Perkins  was 
an  action  of  trespass  instituted  in  a  state  court  against  the  marshal 
and  his  deputies  for  seizing  some  property  of  the  plaintiff  on  an  at- 
tachment issued  against  the  property  of  another  person,  and  was  re- 
moved by  the  marshal  to  the  national  court.  But  both  of  these  cases 
arose  under  the  Act  of  March  3,  1875,  c.  137,  18  Stat.  470,  before  it 
was  amended  by  the  Act  of  March  3,  1887,  c.  373,  24  Stat.  652  (U.  S. 
Comp.  St.  1901,  p.  508).  The  distinction  between  these  acts  is  fully, 
shown  in  Tennessee  v.  Union  &  Planters*  Bank,  supra,  where  the 
court,  in  referring  to  the  amendatory  act  of  1887,  said : 

"Congress,  in  making  tliis  change,  may  well  have  liad  in  mind  tbe  reasons 
wliich  so  eminent  a  Judge  as  Mr.  Justice  Miller  invoked  in  support  of  bis  dis- 
sent from  the  original  decision  that  an  offense  under  the  Ck>nstltution, 
laws,  or  treaties  of  the  United  States  was  sufficient  to  Justify  a  remov- 
al by  tbe  defendant  under  the  act  of  1875.  'Looking/  said  the  court, 
'to  the  reasons  which  may  have  influenced  Congress,  it  may  we^l  be  supposed 
that  while  that  body  intended  to  allow  the  removal  of  a  suit  where  tbe  very 
foundation  and  support  thereof  was  a  law  of  the  United  States,  It  did  not 
intend  to  authorize  a  removal  where  the  cause  of  action  depended  solely  on 
the  law  of  tbe  state,  and  vrh&a  tbe  act  of  Congress  only  came  in  question 
incidentally  as  part  of  tbe  defendant's  plea  in  avoidance.  In  support  of  this 
view,  it  may  be  added,  that  he  in  such  case  is  not  without  remedy  in  a 
federal  court;  for  if  he  has  pleaded  and  relied  on  such  defense  In  the  state 
court,  and  that  court  has  decided  against  him  In  regard  to  it,  be  can  remove 
the  case  Into  this  court  by  writ  of  error,  and  have  the  question  be  has  thus 
raised  decided  here/  Tbe  acts  of  1887  and  1888,  indeed,  contain  special  pro- 
visions as  to  particular  kinds  of  cases  arising  under  tbe  Constitution  or  laws 
of  the  United  States.  •  •  •  But  those  provisions  have  no  application  to 
the  cases  now  before  us,  and  contain,  to  say  tbe  least,  nothing  tending  to  show 
that  it  was  intended  that  such  a  case  as  any  of  these  might  be  removed  Into 
tbe  circuit  court  of  the  United  States  for  trial."  152  U.  S.  462,  14  SuiK  Ct. 
657,  13  L.  Ed.  511. 

For  the  same  distinction  between  the  acts  of  1875  and  1887  Texas 
&  Pacific  Ry.  Co.  v.  Cody,  166  U.  S.  606,  17  Sup.  Ct.  703,  41  L.  Ed. 
1132,  may  also  be  consulted.  In  Bankers'  Casualty  Co.  v.  M.,  St.  P. 
&  Ste.  M.  Ry.  Co.,  192  U.  S.  371,  24  Sup.  Ct.  325,  48  L.  -Ed.  484,  it 
was"  said  that  "cases  against  United  States  officers,  as  such,  or  on  bonds 
given  under  acts  of  Congress,  or  involving  interference  with  federal 
process,  or  the  due  faith  and  credit  to  be  accorded  judgments,  are  not 
in  point."  But  all  that  was  meant  by  the  court,  as  shown  by  the  opinion, 
was  that  if  the  petition,  on  its  face,  showed  that  the  action  is  against 
the  defendant  as  such  officer,  or  on  a  bond  executed  under  and  in  pur- 
suance of  an  act  of  Congress,  there  is  jurisdiction  of  the  cause  in  a 
national  court.  In  the  case  at  bar  there  is  nothing  in  plaintiff's  peti- 
tion showing  that  defendants  acted  as  officers  of  the  government,  and 
the  only  manner  in  which  it  could  have  invoked  the  original  jurisdic- 
tion of  the  court  in  this  cause  would  have  been  to  anticipate  defend- 
ant's defense,  that  they  claimed  to  have  acted  in  the  publication  of 
the  alleged  libel  as  officers  of  the  government.  That  this  cannot  be 
done  is  well  settled  by  numerous  decisions  of  the  courts.  Tennessee 
V.  Union  &  Planters'  Bank,  supra;  Arkansas  v.  Coal  Company,  183 
U.  S.  185,  22  Sup.  Ct.  47,  46  L.  Ed.  144;  Filhiol  v.  Maurice.  185  U.  S. 
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108,  22  Sup.  Ct  560,  46  L.  Ed.  827;  Filhiol  v.  Tomey,  194  U.  S. 
356,  24  Sup.  Ct.  698,  48  L.  Ed.  1014,  affirming  Id.  (C.  C.)  119  Fed. 
974;  Joy  v.  St.  Louis,  201  U.  S.  332,  26  Sup.  Ct.  478,  50  L.  Ed.  776. 
affirming  Id.  (C.  C.)  122  Fed.  524;  Fergus  Falls  v.  Fergus  Falls  Wa- 
ter Co.,  72  Fed.  873,  19  C.  C.  A.  212. 

In  the  last  cited  case  Judge  Caldwell,  who  delivered  the  opinion  of 
the  court,  said : 

*'At  law  tbe  plaintiff  is  never  expected  to  state  matters  which  should  come 
more  properly  from  the  other  side.  It  is  sufficient  for  each  party  to  make 
out  his  own  case.  It  is  sufficient  for  the  plaintiff  to  state  his  own  cause  of 
action,  and  he  should  not  anticipate  his  adversary's  defense,  for  the  reason 
that  the  latter  may  never  make  the  defense  sought  to  guarded  against. 
*  •  *  And  it  is  equally  well  settled  that  a  suggestion  in  a  complaint  in 
any  action  at  law  that  a  defendant  may  or  will  set  up  a  defense  based  upon 
a  state  statute  or  repugnant  to  the  Constitution,  does  not  make  the  suit 
one  arising  under  the  Constitution,  and  allegations  of  the  complaint  beyond 
those  which  state  a  cause  of  action  are  mere  surplusage.  When  the  state- 
ment of  the  plaintiff's  cause  of  action  in  legal  and  logical  form,  such  as  is 
required  by  the  rules  of  good  pleading,  does  not  disclose  that  the  suit  is  one 
arising  under  the  Constitution  or  laws  of  the  United  States,  then  the  suit 
is  not  one  arising  under  that  Constitution  or  those  laws,  and  the  Circuit 
Court  has  no  jurisdiction." 

In  Osbom  v.  Bank,  9  Wheat.  738,  824,  6  L.  Ed.  204,  the  court  said : 

"The  right  of  the  plaintiff  to  sue  cannot  depend  on  the  defense  which  the 
defendant  may  choose  to  set  up.  His  right  to  sue  is  anterior  to  that  defoise, 
and  must  depend  upon  the  state  of  things  when  the  action  la  brought" 

In  Filhiol  v.  Tomey,  supra,  it  was  said : 

**Any  action  by  the  government  is  matter  of  defense,  and  may  never  be  pre- 
sented by  the  defendant." 

Such  allegations  are  surplusage  and  cannot  give  jurisdiction.  There 
is  no  act  of  Congress  authorizing  any  officer  of  the  government  to 
commit  any  acts  which  constitute  a  libel,  although  it  may  be  a  good 
defense  to  plead,  in  answer  to  the  charge,  that  they  were  officers,  and 
that  the  publication  was  made  by  them  in  the  discharge  of  their  of- 
ficial duties  and  in  reports  to  their  superior  officers,  and  that  for  this 
reason  their  acts  were  privileged.  But  this  is  clearly  a  matter  of  de- 
fense, and  could  not  have  been  anticipated  by  plaintiff  if  it  had  sought 
to  invoke  the  jurisdiction  of  this  court  by  instituting  this  action  orig- 
inally therein.  It  is  hardly  necessary  to  say  that  this  defense  if  set 
up  in  the  state  court,  and,  decided  adversely  to  the  defendants,  such 
a  decision  could  be  reviewed  by  the  Supreme  Court  of  the  United 
States  on  error  to  the  highest  court  of  the  state. 

The  next  case  relied  upon  by  defendant  is  Railway  Company  v. 
Cody,  supra,  and  the  cases  following  it,  where  it  was  held  that  the 
fact  that  the  petition  falsely  alleged  that  the  railway  company,  the 
defendant,  was  a  corporation  existing  under  the  laws  of  the  state  of 
Texas  and  a  citizen  thereof,  when  in  fact  it  was  not  such  a  corporation, 
but  one  created  by  an  act  of  Congress,  could  not  prevent  a  removal 
upon  the  ground  that  it  was  in  fact  a  federal  corporation,  and  that 
that  fact  could  be  shown  in  the  petition  for  removal.  But  the  removal 
was  sustained  solely  upon  the  ground  that  in  a  case  of  that  nature  the 
rule  governing  removals  on  the  ground  of  divei-sity  of  citizenship  and 
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not  that  of  a  federal  question  being  involved  controls,  and  as  the  omis- 
sion on  the  part  of  the  plaintiflF  to  set  up  in  his  petition  the  facts  show- 
ing a  diversity  of  citizenship,  or  stating  it  falsely,  cannot  cut  off  defend- 
ant's constitutional  right  as  a  citizen  of  a  state  other  than  that  in 
which  the  suit  was  brought  to  choose  a  federal  forum,  so  the  false 
allegations  as  to  citizenship  of  the  federal  corporation  could  not  pre- 
vent the  removal  of  the  cause.  The  cases  cited  by  counsel  for  the  de- 
fendants (In  re  Neagle,  135  U.  S.  1,  10  Sup.  Ct,  668,  34  L.  Ed.  65 ; 
Ohio  V.  Thomas,  173  U.  S.  276, 19  Sup.  Ct.  453,  43  L.  Ed.  699 ;  Camp- 
bell V.  Waite,  88  Fed.  102,  31  C.  C.  A.  403)  can  have  no  application  to 
a  removal  of  a  cause  of  this  nature.  In  those  cases  the  questions 
involved  were  the  power  of  national  courts  to  gfant  the  writ  of 
habeas  corpus  to  determine  whether  the  petitioner  is  unlawfully  de- 
prived of  his  liberty  by  state  officers  for  acts  alleged  to  have  been 
committed  by  him  by  authority  of  a  law  of  the  United  States.  Nor 
are  the  cases  determined  by  the  courts  inferior  to  the  Supreme  Court, 
which  counsel  for  the  defendants  have  cited,  any  more  in  point  on 
that  question. 

In  Eighmy  v.  Poucher  (C.  C.)  83  Fed.  856,  which  was  an  action  for 
malicious  prosecution  for  having  caused  the  plaintiff  to  be  indicted, 
arrested,  and  tried  for  an  alleged  violation  of  the  pension  laws  of  the 
United  States,  the  complaint  showed  on  its  face  that  "during  all  the 
time  and  times  above  mentioned  the  said  defendant  was  the  United 
States  Attorney,  duly  conunissioned  by  the  United  States."  Wood  v. 
Drake  (C.  C.)  70  Fed.  881,  practically  sustains  defendants'  contention, 
but  in  State  v.  Island  Lime  Co.  (C.  C.)  117  Fed.  777,  the  same  learned 
judge  who  had  decided  Wood  v.  Drake  admitted  that  that  case  had  in 
effect  been  overruled  by  the  Supreme  Court,  and  for  this  reason  he  ex- 
pressly overruled  it.  Winters  v.  Drake  (C.  C.)  102  Fed.  545,  involved 
the  right  of  removal  by  a  receiver  appointed  by  a  court  of  the  United 
States,  and  was  overruled  as  to  that  question  in  Gableman  v.  Railway 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171,  45  L.  Ed.  220.  As  to  the  other 
part  of  the  opinion  which  it  is  claimed  is  not  affected  by  the  Gable- 
man  Case,  it  is  sufficient  to  say  that  it  has  no  application  to  the  issues 
before  the  court  in  this  case.  In  that  case  the  complaint  showed  on  its 
face  that  the  defendant  was  a  receiver  of  a  railroad,  and  that  the  cause 
of  action  was  based  upon  his  alleged  negligence  as  such  receiver  in 
the  management  of  the  railroad,  although  it  failed  to  allege  that  he 
had  been  appointed  such  receiver  by  a  court  of  the  United  States. 
The  removal  was  sustained  by  the  court  upon  the  ground  that  it  would 
take  notice  of  the  fact  that  he  had  been  appointed  receiver  by  that 
court.    The  reasoning  of  the  court  was  that: 

.  **The  defendant's  representative  capacity  may  be  stated  less  technically  and 
precisely  than  a  plaintiff's,  and,  of  course,  being  largely  a  matter  of  evidence, 
as  to  him  the  Implication  in  pleading  is  the  more  readily  indulged.  8  Enc. 
Pi.  &  Prac.  683.  The  rule  permitting  implication  in  pleading  as  to  the  name 
of  the  court  appointing  an  administrator,  according  to  the  fact,  adjusts  itself 
still  more  readily  to  the  case  of  suits  against  receivers,  though  no  case  has 
been  found  ruling  the  point" 

In  Speckart  v.  German  National  Bank  (C.  C.)  86  Fed.  12,  it  was 
held  that  a  cause  may  be  removed  by  a  receiver  of  a  national  bank  who, 
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on  his  own  petition,  was  made  a  party  defendant,  although  the  time 
within  which  the  original  defendant  could  have  removed  the  cause, 
had  expired  before  that  time.  The  decision  of  the  court  was  upon  the 
authority  of  Powers  v.  Railway  Company,  169  U.S.  92,  18  Sup.  Ct 
264,  42  L.  Ed.  673,  and  for  the  sole  reason  that  as  the  right  to  remove 
did  not  exist  until  the  receiver  became  a  party  defendant  to  the  cause, 
he  could  not  have  removed  it  sooner,  and  for  this  reason  was  in  time. 
This  disposes  of  all  cases  cited  by  counsel  for  the  defendants  on  that 
subject. 

A  case  which  is  practically  decisive  of  this  matter  is  Walker  v,  Col- 
lins, 167  U.  S.  57,  17  Sup.  Ct.  738,  42  L.  Ed.  76.  In  that  case  the 
plaintiflf  instituted  an  action  against  the  defendant  Walker,  who  was 
a  United  States  marshal,  and  his  deputies  for  an  unlawful  seizure  of 
his  property.  The  defendants  justified  their  act  upon  the  ground  that 
they  had  acted  as  officers  of  the  United  States  by  virtue  of  a  writ  of 
attachment  issued  out  of  the  Circuit  Court  of  the  United  States,  and 
thereupon  filed  a  petition  for  removal  upon  the  ground  that  their  plea 
raised  a  federal  question.  A  motion  to  remand  was  filed,  but  not  acted 
on  by  the  Circuit  Court,  nor  passed  upon  by  the  United  States  Circuit 
Court  of  Appeals,  to  which  court  the  cause  was  twice  taken.  50  Fed. 
737,  1  C.  C.  A.  642;  69  Fed.  70,  8  C,  C  A.  1.  In  the  Supreme  Court 
the  question  of  jurisdiction  was  raised,  and  it  was  held  that  the  cause 
was  improperly  removed  because  the  complaint  failed  to  show  on  its 
face  that  a  federal  question  was  involved.    The  court  said : 

"As  in  the  complaint  in  the  case  at  bar  there  are  no  facts  averred  showing 
that  the  controversy  was  one  arising  under  the  laws  of  the  United  States,  and 
It  was  not  essential  to  the  statement  of  the  cause  of  action  that  such  facts 
should  be  averred,  the  case  comes  directly  within  the  operation  of  the  ruling 
cited." 

To  cite  the  many  cases  following  Walker  v.  Collins,  and  those  cited 
in  the  first  part  of  this  opinion  to  this  point,  would  serve  no  useful  pur- 
pose, as  they  may  be  found  in  Rose's  Notes  on  United  States  Reports. 

But  it  is  urged  that  even  if  defendants  erred  in  removing  this 
cause,  under  the  provisions  of  section  2  of  the  act  of  March  3,  1887,  it 
could  have  been  brought  into  this  court  by  certiorari  under  section  643 
Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  521),  it  being  claimed  that  the  de- 
fendants are  revenue  officers,  and,  for  that  reason,  the  cause  should  not 
be  remanded,  but  the  court  should  treat  it  as  removed  under  that  sec- 
tion. Assuming,  without  deciding,  that  the  Assistant  Attorney  General 
for  the  Post  Office  Department  and  Post  Office  Inspectors  are  revenue 
officers  within  the  meaning  of  section  643,  Rev.  St.,  has  the  court  the 
power  to  act  as  suggested  by  counsel?  That  the  court  may  permit 
amendments  of  immaterial  matters  where  the  jurisdiction  is  apparent 
from  the  face  of  the  record  is  true.  Cases  in  point  on  that  question  are 
Kinnev  v.  Columbia,  etc.,  Ass'n,  191  U.  S.  78,  24  Sup.  Ct.  30,  48  L- 
Ed.  103 ;  Johnson  v.  Manufacturing  Co.  (C.  C.)  76  Fed.  616 ;  Stadle^ 
mann  v.  White  Line  Co.  (C.  C.)  92  Fed.  209.  Still,  this  does  not 
justify  the  court  in  sustaining  defendants'  contention.  An  examination 
of  these  two  provisions  of  the  statutes  will  show  that  the  proceedings 
are  different  entirely.  In  the  one  instance  the  petition  is  presented  to 
the  state  court,  and  the  order  for  removal  made  by  that  court.     In 
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the  other  the  petition  is  presented  to  the  court  of  the  United  States- 
and  a  ceriorari  ordered  by  that  court. 

In  First  National  Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  25  Sup. 
Ct  693,  49  h>  Ed.  1051,  the  cause  had  been  removed  to  the  United 
States  Circuit  Court  of  Appeals  from  the  District  Court  on  appeal 
under  section  25a  of  the  bankruptcy  act  of  July  1,  1898,  c.  541,  30 
Stat.  553  (U.  S.  Comp.  St.  1901,  p.  3432),  when  it  should  have  been 
removed  for  review  of  matters  of  law  under  section  21b  of  that  act, 
and  it  was  held  that  that  was  fatal,  and  the  cause  was  remanded  to  the 
Circuit  Court  of  Appeals,  with  directions  to  dismiss  the  appeal.  For 
the  court  to  treat  the  action  now  as  removed  under  section  643  would 
practically  amount  to  an  amendment  of  a  record  which  fails  to  show 
jurisdiction  of  the  court.  This  is  not.  permissible.  Crehore  v.  Rail- 
way Co.,  131  U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144 ;  Martin  v.  Rail- 
way Co.,  151  U.  S.  673,  14  Sup.  Ct.  540,  38  L.  Ed.  318 ;  Dalton  v. 
Germania  Insurance  Co.  (C.  C.)  118  Fed.  936;  Shane  v.  Butte  Electric 
Railway  Co.,  (C.  C.)  150  Fed.  .801. 

In  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321,  79  C.  C.  A.  259,  on 
which  defendants  confidently  rely,  the  cause  had  been  improperly  re- 
moved under  section  643,  but  the  record  further  showed  that  the  state 
court,  from  which  the  cause  had  been  removed,  had  also  ordered  it 
removed,  although  it  failed  to  show  that  a  petition  or  bond  for  removal 
had  been  filed  in  that  court.  The  original  complaint  showed  on  its 
face  that  the  action  was  one  arising  under  the  laws  of  the  United 
States,  it  being  sought  to  enjoin  the  defendant,  who  was  postmaster  at 
Dallas,  Tex.,  from  withholding  mail  addressed  to  plaintiff,  in  pursuance 
of  an  order  of  the  Postmaster  General,  and  for  this  reason  the  court 
held  that  as  it  appeared  from  the  face  of  the  complaint  that  the  cause 
was  one  of  which  the  national  court  had  jurisdiction,  and  that  the 
state  court  had  made  an  order  for  the  removal,  the  court  would  treat 
it  as  properly  removed  under  the  act  of  1887.  Nothing  of  that  kind 
appears  in  plaintiflf's  petition  in  this  case. 

It  is  also  claimed  that  plaintiff's  petition  omitted  to  state  the  fact 
which  was  well  known  to  it,  that  these  defendants  acted  solely  in 
their  official  capacity,  which  fact,  it  is  charged,  was  concealed  for  the 
fraudulent  purpose  of  preventing  a  removal  to  this  court.  This  allega- 
tion is  made  in  defendants'  petition  for  removal,  which  was  duly  veri- 
fied and  is  not  denied  by  plaintiflF.  That  the  courts  of  the  United  States 
will,  in  cases  of  fraud,  or  concealment  of  facts  known  to  plaintiflF,  if 
resorted  to  for  the  purpose  of  preventing  a  removal  of  the  cause  from 
a  state  to  a  national  court,  disregard  the  fraudulent  statement  or  omis- 
sion, has  been  conclusively  settled  in  Wecker  v.  National  Enameling 
Co.,  204  U.  S.  176,  27  Sup.  Ct.  184,  51  L.  Ed.  430,  but  it  must  appear 
on  the  face  of  the  record  or  from  the  evidence  offered  that  but  for 
that  omission  or  fraudulent  statement  the  cause  would  have  been  one 
which  could  have  been  brought  originally  in  a  national  court. 

In  the  case  at  bar  there  are  no  misstatements  of  facts  in  the  petition ; 
and  what  defendants  claim  are  fraudulent  omissions  to  defeat  the  re- 
moval could  not  have  been  pleaded  by  the  plaintiflF  for  the  purpose 
of  conferring  jurisdiction  on  the  Circuit  Court,  as  it  would  have  antic- 
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ipated  defendants'  defense  which,  as  has  been  shown  hereinbefore,  can- 
not be  done. 

Upon  the  pleadings  in  this  case,  this  court  could  not  have  assumed 
original  jurisdiction,  and  unless  that  could  be  done,  there  can  be  none 
on  removal.    In  re  Wisner,  supra. 

The  motion  to  remand  is  sustained. 


UNIJBD  STATES  T.  HAWLDT  ft  LBTZBBICH. 

(Circuit  Court,  S.  D.  Texas.    February  4,  190&) 

No.  2,0i0  (1,981). 

1.  CuBToiu  Dimss— "Sea  Stobb8"--Ooai<. 

Under  NavlgaUon  Act  March  8,  1897,  c.  889,  i  17,  29  Stat.  691  (U.  S. 
Comp.  St  1901,  p.  1871),  permitting  "sea  stores"  to  be  transferred  from 
one  yessel  to  another  of  the  same  line  without  payment  of  duties,  coal  Is 
not  "sea  stores." 

[Ed.  Nota— For  other  definitions,  see  Words  and  Phrases.  toL  7,  p^ 
6361.] 

2.  Sami>— Words  and  Phbasbb— "Sba  Stobbs." 

'*Sea  stores"  are  the  supplies  of  different  articles  provided  for  the  sub- 
sistence and  accommodation  of  the  ship's  crew  and  passengers,  and  do 
not  Include  coal. 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  decision  below  is  reported  as  G.  A.  6,643  (T.  D.  28,321).  The 
majority  and  dissenting  opinions  filed  by  the  board  are  as  follows : 

"HAY,  General  Appraiser.  Certain  coal  was  transferred  from  the  steam- 
ship Anselma  de  Larrlnaga  to  the  steamship  Mercedes  de  Larrlnaga,  belong- 
ing to  the  Larrlnaga  Line,  while  the  vessels  were  lying  alongside  of  each 
other  in  the  port  of  Galyeston.  This  coal  was  assessed  for  duty  by  the 
collector  under  the  first  clause  of  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
N,  par.  415,  30  Stat  190  (U.  S.  Comp.  St.  1901,  p.  1674),  and  a  duty  of  67 
cents  per  ton  levied  thereon.  Two  protests  are  filed  against  this  action. 
Protest  282,274  claims  that  70  per  cent  was  slack  and  should  be  assessed 
at  15  cents  per  ton  under  one  of  the  provisions  of  paragraph  415.  Protest 
232,275  claims  that  said  coal  should  not  have  been  assessed  for  duty ;  and. 
while  the  protest  is  a  little  awkwardly  drawn,  we  think  It  fair  to  assume 
that  the  reason  therein  Intended  to  be  given  Is  that  said  coal  is  exempt 
from  duty  as  sea  stores  under  the  provisions  of  Act  March  3,  1897,  c.  389, 
29  Stat  691  (U.  S.  Comp.  St  1901,  p.  1871).  The  papers  submitted  with  tbe 
protests  show  that  the  steamships  In  question  were  of  the  same  line;  that 
the  coal  was  transferred  from  one  vessel  to  another,  said  transfer  being  ef- 
fected by  means  of  buckets,  under  the  supervision  of  the  customs  officers, 
and  that  it  was  made  without  the  coal  touching  the  wharf. 

"Section  415,  30  Stat.  190  (U.  S.  Comp.  St  1901,  p.  1674),  reads  as  follows : 
*Coal,  bituminous,  and  all  coals  containing  less  than  ninety-two  per  centum 
of  fixed  carbon,  and  shale,  sixty-seven  cents  per  ton  of  twenty-eight  bushels^ 
eighty  pounds  to  the  bushel;  coal  slack  or  culm,  such  as  will  pass  through 
a  half-inch  screen,  fifteen  cents  per  ton  of  twenty-eight  bushels,  eighty 
pounds  to  the  bushel :  Provided,  that  on  all  coal  imported  Into  the  United 
States,  which  is  afterwards  used  for  fuel  on  board  vessels  propelled  by 
steam  and  engaged  In  trade  with  foreign  countries,  or  in  trade  betjween 
the  Atlantic  and  Pacific  ports  of  the  United  States,  and  which  are  registered 
under  the  laws  of  the  United  States,  a  drawback  shall  be  allowed  equal  to 
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the  duty  Imposed  by  law  upon  such  coal,  and  shall  be  paid  nnder  such 
regulations  as  the  Secretary  of  the  Treasury  shall  prescribe;  coke,  twenty 
per  centum  ad  valorem.' 

"Section  17  of  the  act  of  March  8,  1897,  c.  389,  29  Stat  691  (U.  S.  Comp, 
St.  1901,  p.  1871),  reads  as  follows:  That  section  twenty-seven  hundred  and 
ninety-seven  of  the  Revised  Statutes  be,  and  is  hereby,  amended  by  adding 
thereto  the  following  words:  "Sea  stores  and  the  legitimate  equipment  of 
vessels  belonging  to  regular  lines  plying  between  foreign  ports  and  the  Unit- 
ed States  delayed  in  port  for  any  cause  may  be  transferred  in  such  port  of 
the  United  States  under  the  supervision  of  the  customs  officers  from  one 
vessel  to  another  of  the  same  owner,  without  payment  of  duties,  but  duties 
must  be  paid  on  such  stores  or  equipments  landed  for  consumption,  except 
American  products.*' ' 

**An  attempt  has  evidently  been  made  to  bring  the  transfer  of  the  coal 
in  question  within  the  purview  of  this  statute;  and,  from  the  papers,  that 
attempt  has  been  successful,  providing  coal  consumed  upon  the  voyage,  as 
this  undoubtedly  was  intended  to  be,  is  classed  as  *sea  stores.'  There  Is  a 
clear  distinction  made  by  the  law  between  ship  stores  and  sea  stores.  The 
former  are  such  articles  as  become  a  part  of  the  equipment  of  the  ship,  in- 
cluding furniture,  cables,  tackle,  ^tc ;  the  latter  are  such  commodities  as  are 
consumed  by  the  passengers  or  crew.  In  other  words,  ship  stores  become  a 
permanent  part  of  the  equipment  of  the  vessel ;  sea  stores  are  to  be  consum- 
ed during  the  voyage. 

"Section  2795  of  the  Revised  Statutes  (U.  S.  Ctomp.  St.  1901,  p.  1871)  re- 
quires the  master  of  a  vessel  to  particularly  specify  in  his  report  or  manifest 
the  articles  that  are  to  be  used  as  sea  stores  on  such  vessel.  To  this  he  is 
to  take  an  oath  that  the  articles  specified  to  be  used  as  sea  stores  are  not 
Intended  by  way  of  merchandise  or  for  sale,  and  these  artldes  are  tiiere- 
upon  made  free  of  duty.  This  report  must  be  delivered  to  the  collector; 
and  he,  with  the  naval  officer,  where  there  is  one,  or  alone,  where  there  is 
no  naval  officer,  under  the  provisions  of  section  2796  of  the  Revised  Statutes 
(U.  S.  Comp.  St  1901,  p.  1871),  must  determine  if  any  part  of  the  goods  re- 
ported as  sea  stores  is  excessive,  and  estimate  the  amount  of  duty  upon  such 
excess.  This  section  has  no  application  to  the  case  at  bar,  for  no  such  find- 
ing was  made  by  the  collector. 

"Section  2798  of  the  Revised  Statutes  (U.  S.  Oomp.  St  1901,  p.  1872)  pro- 
vides that  the  master  of  any  vessel  propelled  by  steam  arriving  in  any  port 
of  the  United  States  may  retain  all  the  coal  such  vessel  may  have  on  board 
at  the  time  of  her  arrival,  and  may  proceed  with  such  coal  to  a  foreign 
port  without  being  required  to  land  the  same  in  the  United  States  or  to  pay 
any  duty  thereon.  This  we  do  not  think  operates  to  take  coal  from  out  the 
category  of  *sea  stores'  or  to  distinguish  it  in  any  way  from  other  sea  stores 
except  to  relieve  it  from  the  operation  of  section  2796 — that  is,  there  can  be 
no  excessive  coal  under  such  circumstances,  as  section  2798  provides  that  all 
the  coal  may  be  retained  whether  it  is  more  or  less  than  is  necessary  for 
the  voyage. 

"It  is  difficult  to  escape  the  conclusion  that  coal  is  'sea  stores*  within 
the  meaning  of  that  phrase  as  used  In  the  amendment  to  section  2797,  Re- 
vised Statutes,  cited  above.  The  word  'consumed'  is  not  to  be  so  narrowly 
construed  as  to  mean  only  such  articles  as  are  eaten.  The  candles  or  kero- 
sene used  to  light  the  vessel  are  as  much  consumed  by  the  passengers  and 
crew  in  the  course  of  a  voyage  as  is  the  food  they  eat  If  the  candles  and 
kerosene  used  in  lighting  the  vessel  are  sea  stores,  then  why  not  the  coal 
on  more  modem  vessels  used  to  produce  the  power  generating  the  electricity 
for  lighting;  and  if  so,  why  not  the  coal  consumed  in  furnishing  the  pow- 
er to  propel  the  vessel?  The  Assistant  Secretary  of  the  Treasury,  In  a  let- 
ter to  the  Commissioner  of  Navigation  (T.  D.  12,172),  evidently  takes  this 
view,  for  he  advises  that  coal  retained  in  the  bunkers  of  an  American  steam 
vessel  is  to  be  considered  as  sea  stores.  Ship  stores  and  sea  stores  we  think 
contemplate  every  article  taken  aboard  ship  to  be  used  In  connection  with 
Its  navigation  and  voyage,  and  the  distinction  between  the  two  is  as  above 
stated.  In  the  Cunard  Steamship  Ompany's  Case,  G.  A.  4,464  (T.  D.  21,324), 
the  coal  which  was  held  not  to  be  'sea  stores*  was  used  as  ballast,  and  this 
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we  think  is  clearly  distinguisbable  from  the  coal  intended  to  be  oonanmed 
during  the  voyage,  as  in  the  case  at  bar. 

"from  the  view  here  expressed  it  is  not  necessary  to  cousider  protest 
2a2,274,  as  the  coal  under  the  circumstances  stated  herein  we  think  is  free 
of  duty  as  *sea  stores*  under  section  17  of  the  act  of  March  3,  1897. 

"Protest  2a2,275  is  therefore  sustained,  and  the  collector  directed  to  reliq- 
uidate  the  entry  accordingly.    Protest  232,274  is  OTerrulcd. 

"SOMERVILLE,  General  Appraiser.  I  dissent  from  the  conclusion  reached 
in  these  cases  by  my  colleagues,  and  from  the  reasoning  on  which  the  deci- 
sion is  based.  It  appears  from  the  facts  in  the  case  that  certain  coal  im- 
ported at  the  port  of  Galveston  was  assessed  with  duty  by  the  collector. 
•  ♦  •  After  arrival  at  Galveston  the  coal  was  transferred  from  the  vessel 
in  which  it  was  contained  to  another  vessel  of  the  same  line,  lying  along- 
side In  the  port  of  Galveston.  The  opinion  construes  the  protest  to  claim 
that  the  merchandise  is  free  of  duty  as  sea  stores.  ♦  •  ♦  It  is  held  ac- 
cordingly by  my  colleagues  that  this  coal  is  sea  stores,  and  is  free  of  duty 
as  such  under  the  section  last  quoted.  The  error  of  the  opinion  consists  in 
the  fact  that  it  fails  to  make  any  distinction  between  *sea  stores*  and  *coal 
stores,'  and  that  the  transfer  of  the  coal  after  arrival  in  the  harbor  of  Gal- 
veston from  one  vessel  to  another  of  the  same  line  was  not  an  unlading  of 
the  coal,  which  is  expressly  prohibited  by  the  terms  of  the  present  tariff  act 
This  conclusion  and  the  reasoning  on  which  it  is  based  are  directly  repugnant 
to  and  subversive  of  the  decision  made  by  this  board  on  June  23,  1899.  in 
the  case  of  the  Cunard  Steamship  Ck>mpany,  G.  A.  4,464  (T.  D.  21,324),  and 
also  of  the  decision  of  the  district  court  of  Michigan  there  cited,  in  the 
Fame  Case,  1  Brown's  Adm.,  42,  8  Fed.  Gas.  982  (No.  4,633).  In  the  board 
decision  last  cited  it  was  expressly  decided  that  the  tariff  act  of  1897,  coupled 
with  previous  legislation,  makes  a  clear  distinction  between  *sea  stores,'  by 
which  is  meant  stores  designed  for  the  use  and  consumption  of  the  crew 
and  passengers  of  a  vessel  on  the  voyage,  and  *coal  stores'  and^other  coal 
contained  on  board  a  vessel  propelled  by  steam.  It  was  further  decided  In 
this  case  that  the  transfer  of  coal  stores  from  one  vessel  to  another  of  the 
same  line  after  arrival  in  this  country  at  the  port  of  entry  was  an  unlad- 
ing of  this  coal  within  the  meaning  of  paragraph  523  of  the  present  Tariff 
Act  1897,  §  2,  Free  List,  30  Stat.  197  (U.  S.  Comp.  St  1901.  p.  1682).  which  is 
prohibited  by  said  paragraph.  It  was  observed  by  the  board  in  this  deci- 
sion, as  follows:  'The  various  statutes  enacted  by  Congress  on  this  sub- 
ject seem  to  make  a  distinction  between  what  is  commonly  known  as  "sea 
stores"  and  **coal  stores'*  and  "other  coal"  contained  on  board  vessels  pro- 
pelled by  steam.  Section  2795  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1001, 
p.  1871)  provides  for  the  exemption  from  duty  of  the  sea  stores  of  a  vessel, 
and  requires  that  the  master  shall  particularly  specify  the  articles,  in  the 
report  or  manifest  to  be  made  by  him,  designating  them  as  sea  stores  of  such 
vessel,  and  that  they  are  truly  such  and  not  Inteuded  as  merchandise  or  for 
sale.'  It  may  be  conceded  for  the  sake  of  argument  that  coal  stores  used  on 
vessels  of  this  character  might  come  within  the  purview  of  sea  stores  but  for 
the  fact  that  Congress  has  seen  fit  to  designate  such  stores  in  our  statutes 
and  tariff  acts  as  *coal  stores,'  and  has  enacted  a  series  of  legislation  placing 
them  entirely  In  a  separate  and  distinct  category. 

"The  following  statutes  are  cited  on  this  subject  for  illustration: 

"Tariff  Act  of  July  24,  1897,  c.  11,  §  2,  Free  List,  par.  523,  30  Stat  197 
(U.  S.  Comp.  St  1901.  p.  1682).  'Coal,  anthracite,  not  specially  provided  for 
In  this  act,  and  coal  stores  of  American  vessels,  but  none  shall  be  unloaded.' 
Similar  legislation  occurs  in  Tariff  Act  August  27,  1894,  c.  348,  §  2,  Free  List 
par.  441,  28  Stat  539 ;  also  in  Tariff  Act  October  1.  1890,  c.  1244,  S  2,  Free 
List,  pars.  536,  537,  26  Stat  605;  and  Tariff  Act  March  3,  1883,  c.  121,  Free 
List  pars.  673,  674,  22  Stat  518. 

"Section  2798,  Rev.  St.  (U.  S.  Comp.  St  1901,  p.  1872),  reads  as  folIowB: 
'Sea  2798.  The  master  of  any  vessel  propelled  by  steam  arriving  at  any 
port  in  th6  United  States  may  retain  all  the  coal  such  vessel  may  have  on 
t>oard  at  the  time  of  her  arrival,  and  may  proceed  with  such  coal  to  a  for- 
eign port,  without  being  required  to  land  the  same  in  the  United  States  or 
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to  pay  any  duty  thereon.'  So,  the  proviso  to  said  paragraph  415  of  the 
present  tariff  act,  which  makes  coal  dutiable  by  the  ton,  expressly  provides 
that,  *0n  all  coal  Imported  into  the  United  States  which  is  afterwards  used 
for  fuel  on  board  vessels  propelled  by  steam  and  engaged  in  trade  with 
foreign  countries  or  in  trade  between  the  Atlantic  and  the  Pacific  coasts  of 
the  United  States,  and  which  are  registered  under  the  laws  of  the  United 
States,  a  drawback  shall  be  allowed  eqnal  to  the  duty  imposed  by  law  on  such 
coal,  and  shall  be  paid  under  such  regulations  as  the  Secretary  of  the  Treas- 
ury shall  prescribe.' 

'This  same  distinction  for  which  I  contend  between  coal  stores  and  sea 
stores  was  made  in  board  decision  in  Re  Pacific  Coast  Co.,  G.  A.  6,435  (T. 
D.  24,705),  relating  to  a  cargo  of  an  American  steamer,  consisting  of  coal, 
which  was  the  property  of  the  owners  of  the  vessel,  who,  before  arrival  of 
the  vessel  at  port,  set  aside  a  portion  of  the  coal  as  coal  stores  of  the 
steamer;  and  such  coal  as  was  not  unloaded  was  held  to  be  free  as  'coal 
stores'  of  an  American  vessel,  under  paragraph  523  of  the  tariff  act  of  1897, 
notwithstanding  the  fact  that  the  importers  made  an  entry  of  the  entire  lot 
of  coal  at  the  customhouse.  So,  in  the  case  of  McDormand.  G.  A,  5,355  (T. 
D.  24,497),  certain  coal  was  imported  on  a  steamship  and  entered  at  the  cus- 
tomhouse at  Boston,  Mass.,  and  a  portion  of  it  was  purchased  by  the  own- 
ers of  the  vessel  and  retained  in  the  vessel's  bunkers  as  a  part  of  her  coal 
stores  for  the  return  voyage  but  was  never  unloaded.  It  was  held  that  the 
Importation  was  complete  when  the  goods  ^ere  brought  within  the  limits  of 
the  port  with  the  Intention  of  unloading  them,  and  that  the  right  of  the  gov- 
ernment to  duties  then  attached,  and.  further,  that  it  was  not  essential  to 
that  right  that  the  goods  should  actually  be  unloaded.  In  support  of  this  con- 
clusion the  board  cited  the  follorwing  decisions:  Meredith  v.  United  States,  13 
Pet.  486,  494.  10  L.  Ed.  258;  U.  S.  V.  Vowell,  5  Cranch,  368.  3  L.  Ed.  128;  Ar- 
nold  V.  U.  S.,  9  Cranch,  104,  3  L.  Ed.  671 ;  and  Harrison  v.  Vose,  9  How.  372, 
381,  18  L.  Ed.  179.  These  authorities  fully  supported  the  proposition  In  ques- 
tton.  It  was  there  held  by  the  board  that  the  coal  under  consideration  was  not 
free  of  duty  under  said  paragraph  523  of  the  present  tariff  act,  nor  was  the 
article  free  under  section  2798  of  the  Revised  Statutes,  before  cited. 

•*In  the  case  of  the  steamer  Fame,  decided  as  far  back  as  1858,  cited  supra. 
It  was  held  that  the  transfer  of  a  cargo  from  a  vessel  while  at  wharf  in  port 
is  an  unlading  and  delivery  within  the  meaning  of  section  50  of  the  act  of 
March  2,  1799,  c.  22,  1  Stat.  665.  It  was  observed  there  by  the  court  as  fol- 
lows: *It  is  true  that  the  cargo  was  not  landed  In  the  literal  sense  of  the 
word — that  is,  placed  on  shore — ^but  it  was  taken  from  one  vessel  to  another 
while  both  were  in  port.  This  was  clearly  a  landing  within  the  Intent  of  the 
statute,  which  was  designed  to  prevent  frauds  upon  the  revenue.'  It  is  Ire- 
material  in  my  opinion,  and  was  so  decided  by  the  board  In  the  case  of  the 
Cunard  Steamship  Company,  cited  supra,  that  this  transfer  is  made  to  a  ves- 
sel of  the  same  line  instead  of  a  different  line,  the  purpose  of  the  statute  be- 
ing to  prevent  frauds  on  the  revenue.  It  Is  manifest  that  such  frauds  would 
be  Just  as  liable  to  occur  in  the  case  of  transfers  made  to.  a  vessel  of  the  same 
line  as  to  another  vessel. 

"I  have  called  attention  before  to  the  line  of  legislation,  both  in  the  Re- 
vised Statutes  and  in  our  tariff  laws,  making  a  clear  distinction  between  *coal 
stores'  or  such  coal  as  is  consumed  by  the  steamship  companies,  and  'sea 
stores';  and  it  harmonizes  with  every  canon  of  sound  statutory  construction 
that  this  distinction  should  be  observed  by  Judicial  tribunals  in  construing 
such  statutes.  An  illustration  of  this  kind  Is  found  In  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Seeberger  v.  Cahn,  137  U.  S.  95,  11 
Sup.  Ct.  28,  34  L.  Ed.  590,  where  two  provisions  of  the  tariff  act  of  March  3, 
1883,  c.  121,  pars.  362,  363,  Schedule  K,  22  Stat  508.  on  woolens  and  worsteds, 
were  construed  by  the  court  It  was  there  held  that  while  worsted  may  in 
some  respects  be  construed  as  a  manufacture  of  wool,  nevertheless  it  was  dif- 
ferentiated as  a  separate  article  for  tariff  purposes,  inasmuch  as  it  was  spe- 
cially enumerated  under  said  tariff  act  of  1883.  Mr.  Justice  Gray,  speaking 
for  the  court,  used  the  following  language  in  that  case:  'Though  a  worsted  is 
doubtless  a  product  of  wool,  and  might  in  some  respects  be  considered  a  manu- 
facture of  wool,  yet  manufactures  of  worsted,  being  subjected  by  the  second 
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paragraph  to  different  duties  than  those  Imposed  hy  the  first  paragraph  on 
manufactures  of  wool,  It  necessarily  follows  that  the  manufacture  of  worsted 
cannot  be  considered  as  a  manufacture  of  wool  within  the  meaning  of  this 
statute/  So,  in  the  case  of  Blumenthal  r.  U.  8.  (a  C.)  135  Fed.  254 ;  Id..  75 
C.  a  A.  322,  144  Fed.  384,  affirming  board  decision  G.  A.  5,640  (T.  D.  25,194),  it 
was  held  that  while  paste  may  be  considered  a  kind  of  glass,  yet  for  tariff  pur- 
poses It  must  be  considered  a  separate  substance  under  Its  own  peculiar  name, 
•paste,*  described  in  the  tariff  act 

"Following  the  decisions  above  cited,  from  which  no  appeal  was  ever  taken. 
I  am  of  opinion  that  the  coal  In  question  is  'coal  stores,'  and  not  'sea  stores^* 
within  the  meaning  of  tariff  legislation,  and  that  the  same  is  not  exempt  from 
duty,  on  the  ground  that  the  transfer  of  the  coal  from  one  vessel  to  another 
was  an  unloading  within  the  meaning  of  paragrat)h  528  of  the  present  tariff 
act.    The  protests  should  accordingly  be  overruled.  ' 

Harris  &  Harris,  for  importers. 
Lock.  McDaniel,  U.  S.  Atty. 

BURNS,  District  Judge.  This  suit  is  upon  a  petition  to  review  the 
decision  of  the  Board  of  Appraisers  sustaining  the  protest  filed  by 
Hawley  &  Letzerich,  growing  out  of  a  transfer  of  coal  from  the  Ansel- 
ma  to  the  Mercedes,  said  vessels  being  steamships  of  the  Larrinaga 
Line,  while  the  vessels  were  lying  alongside  of  each  other  in  the  port 
of  Galveston.  The  collector  of  customs  assessed  a  duty  of  67  cents 
per  ton  upon  the  coal  so  transferred,  to  which  action  the  respondents 
excepted,  and  in  their  original  protest  contend  that  47  per  cent,  of 
said  coal  is  what  is  commonly  known  as  "slack"  or  "culm,"  and  under 
the  second  clause  of  paragraph  415  of  the  tariff  act  (Act  July  24,  1897, 
c.  11,  §  1,  Schedule  N,  30  Stat.  190  [U.  S.  Comp.  St.  1901,  p.  1674]), 
subject  to  a  duty  of  15  cents  per  ton. 

A  second  protest  was  filed  with  the  collector  claiming  the  coal  so 
transferred  as  aforesaid  was  free  of  duty  in  that  it  was  a  part  of 
**the  legitimate  equipment"  under  section  17  of  the  act  "to  amend  the 
laws  relating  to  navigation,"  approved  March  3,  1897  (29  Stat.  687, 
691,  c.  389  [U.  S.  Comp.  St.  1901,  p.  1871]).  See  section  2797,  Rev.  St. 
(U..S.  Comp.  St.  1901,  p.  1871),  as  amended.  That  portion  of  said  sec- 
tion relied  upon  is  as  follows : 

"Sea-stores  and  the  legitimate  equipment  of  vessels  belonging  to  regular 
lines  plying  between  foreign  ports  and  the  United  States  delayed  lA  port  for 
any  cause  may  be  transferred  ♦  ♦  ♦  from  one  vessel  to  another  vessel  of 
the  same  owner  without  payment  of  duties,  but  duties  must  be  paid  on  such 
stores  or  equipments  landed  for  consumption,  except  American  producta" 

The  first  contention  was  overruled  by  the  General  Appraisers,  and 
the  same  has  been  waived  and  is  not  here  insisted  upon,  for  the  very 
substantial  reason  that  respondents  are  relieved  from  the  payment  of 
all  duties  by  the  decision  of  the  board.  It  may  be  observed  that  the 
second  protest,  based  upon  the  theory  or  contention  that  the  coal  is 
exempt  from  duty  upon  the  ground  that  it  is  within  the  designation 
of  "the  legitimate  equipment  of  the  vessel  so  delayed,"  is  npt  sustained 
by  the  board;  but  the  holding  is  there  made  that  the  respondents  in- 
tended by  their  protest  to  urge  that  the  coal  in  question  was  a  part  of 
the  "sea  stores"  of  the  vessel,  and  the  board  finds  by  a  majority  opin- 
ion that  this  last  contention  is  sound,  and  thereupon  dismisses  the  first 
protest,  affirms  the  second,  holding  the  coal  so  transferred  not  subject 
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to  duty,  with  directions  to  the  collector  of  customs  to  reliquidate  the 
entry  in  accordance  with  said  finding,  to  which  action  of  the  board 
one  of  the  members  thereof  dissents,  and  files  his  opinion  as  a  part 
of  the  record  brought  here  for  review. 

The  sole  question  for  review  as  disclosed  by  the  pleadings  and  re- 
lied upon  in  the  argument  is  whether  or  not  "coal"  is  a  part  of  the 
sea  stores  of  the  vessel.  "Sea  stores"  are  defined  in  Commercial  Navi- 
gation as  "the  supplies  of  different  articles  provided  for  the  subsistence 
and  accommodation  of  the  ship's  crew  and  passengers." 

It  follows,  therefore,  that  coal  being  no  part  of  the  vessels  sea 
stores  the  petition  for  review  should  be  sustained,  the  decision  of  the 
board  reversed,  and  the  action  of  the  collector  of  customs  in  all  things 
affirmed. 


In  re  GROSS.    * 

(District  CJourt,  Bl  D.  New  York.    February  IT,  1908.) 

Aluns^Natubauzatiom— DxcLABATioN  OT  Intbntion  bt  Minor. 

Under  Rev.  St  §  2165  (U.  S.  Comp.  St  1901,  p.  1829),  it  was  competent 
for  an  alien  minor  over  18  years  of  age  to  make  a  declaration  of  Inten- 
tion to  become  a  citizen  of  the  United  States,  and  such  a  declaration  is 
sufficient  baals  for  a  final  application  for  citizenship  under  the  proviso  to 
Naturalization  Act  of  June  29,  1906,  c.  8592,  t  4,  84  Stat  596  (U.  8.  Oomp. 
St  Supp.  1907,  p.  420). 

Petition  for  Naturalization. 

William  J.  Youngs,  U.  S.  Atty.,  and  Hugh  Govern,  Jr.,  Asst  U.  S. 
Atty. 
Jonas  Gross,  pro  se. 

CHATFIELD,  District  Judge.  The  petitioner  is  an  alien  25  years  of 
age.  He  arrived  in  the  United  States  more  than  5  years  ago,  being  at 
the  time  of  his  arrival  of  the  age  of  19  years  and  4  months.  When  19 
years  and  9  months  old  he  filed  a  declaration  of  intention  to  become  a 
citizen  of  the  United  States,  and  his  petition  for  a  certificate  of  citi- 
zenship is  now  before  the  court. 

The  case  is  typical,  in  that  the  petitoner  is  well  educated,  has  com- 
pleted his  studies  for  the  profession  of  the  law,  can  apply  for  examin- 
ation for  admission  to  the  bar  of  the  state  of  New  York  as  soon  as  he 
becomes  a  citizen  of  the  United  States,  and  more  than  6  years  have 
elapsed  since  the  filing  of  his  declaration  of  intention.  The  applicant 
being  satisfactory  in  all  other  respects,  objection  is  made  by  the  United 
States  attorney  on  the  ground  that  the  law  in  effect  prior  to  Septem- 
ber 23,  1907,  did  not  authorize  the  filing  of  a  declaration  of  intention 
by  any  person  under  21  years  of  age. 

The  provisions  of  the  former  statute  were  repealed  by  Act  June 
29,  1906,  c.  3592,  and  section  4  of  this  latter  statute  (34  Stat.  596 
[U.  S.  Comp.  St.  Supp.  1907,  p.  420]),  contains  the  following  lan- 
guage: 

*'Tliat  an  alien  may  be  admitted  to  become  a  citizen  of  the  United  States  in 
the  following  manner  and  not  otherwise: 
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''First.  He  shall  declare  on  oath  before  the  clerk  of  any  court  anthorhEed 
by  this  act  to  naturalize  aliens,  ♦  •  •  two  years  at  least  prior  to  his 
admission,  and  after  he  has  reached  the  age  of  eighteen  years,  that  it  is  bona 
fide  his  intention  to  become  a  citizen  of  the  United  States.  •  •  ♦  Pro- 
vided, however,  that  no  alien  who,  in  conformity  with  the  law  In  force  at  the 
date  of  his  declaration,  has  declared  his  intention  to  become  a  citizen  of  the 
United  States  shall  be  required  to  renew  such  declaration.'* 

This  statute  is  now  in  effect,  and  the  present  application  is  made 
under  its  provisions. 

It  is  well  recognized  that  a  person  in  the  apparent  possession  of 
his  faculties,  over  the  age  of  14  and  under  the  age  of  1^1,  may  be  a 
witness  in  the  United  States  Court,  and  is  presumptively  competent 
to  take  an  oath.  Prior  to  the  age  of  14  the  question  of  such  com* 
petency  must  be  determined  by  the  court  before  the  oath  can  be  ad- 
ministered, while  under  the  age  of  T  the  burden  is  upon  the  person 
offering  the  witness  to  satisfy  the  court  that  the  witness  possesses  an 
understanding  of  the  meaning  and  responsibilities  of  the  oath  to  be 
taken.  No  person  under  21  can  maintain  an  action  except  through 
the  aid  of  a  guardian  ad  litem  or  special  guardian,  as  the  statutes  may 
provide,  but  the  taking  of  an  oath  and  the  making  of  a  declaration  of 
intention,  not  capable  of  being  used  till  the  person  has  reached  the  age 
of  21,  could  hardly  be  likened  to  the  commencement  of  litigation  for 
which  the  party  litigating  is  financially  responsible.  It  is  necessary, 
therefore,  to  consider  the  language  of  the  statutes,  and  to  ascertain,  so 
far  as  possible,  the  intent  of  Congress  in  this  particular  matter. 

Section  2165  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p. 
1329),  which  constituted  the  law  formerly  in  force,  is  worded  as  fol- 
lows: 

"An  alien  may  be  admitted  to  become  a  citizen  of  the  United  States  in  the 
following  manner,  and  not  otherwise: 

VFlrst.  He  shall  declare  on  oath,  ♦  ♦  ♦  two  years,  at  least,  prior  t» 
his  admission,"  etc. 

"Third.  It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting 
such  alien  that  he  has  resided  within  the  United  States  five  years  at  least,'* 
etc. 

There  is  nothing  in  this  statute  specifying  any  requirements  as  to 
age,  but  it  has  been  universally  held  that  final  papers  cannot  be  given 
to  an  alien  applicant  under  21.  The  succeeding  statutes  grant  privi- 
leges to  certain  aliens.  Section  2166  provides  that  any  alien,  of  the 
age  of  21  years  and  upward,  shall  be  admitted,  without  previous  dec- 
laration, provided  he  has  been  honorably  discharged  after  enlistment 
in  the  regular  or  volunteer  forces  of  the  army  of  the  United  States. 
Act  July  26,  1894,  c.  165,  28  Stat.  124  (U.  S.  Comp.  St.  1901,  p. 
1332),  contains  an  exactly  similar  provision,  upon  slightly  different 
terms  of  service  and  residence,  to  "aliens  of  the  age  of  twenty-one 
years  and  upwards,"  who  have  been  honorably  discharged  from  the 
navy  or  marine  corps. 

Section  2167,  before  repeal,  extended  a  similar  privilege  to  certain 
other  minor  residents,  in  the  following  language : 

"Any  alien,  being  under  the  age  of  twenty-one  years,  who  has  resided  in;  the 
United  States  three  years  next  preceding  his  arriving  at  that  age,  and  wbo'has 
continued  to  reside  therein  to  the  time  he  may  make  application  to  be  admit- 
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ted  a  cltJz;en  thereof,  may,  after  he  arrives  at  the  age  of  twenty-one  years, 
and  after  he  has  resided  five  years  within  the  United  States,  Including  the 
three  years  of  hts  minority,  be  admitted  a  citizen  of  the  United  States,  without 
having  made  the  declaration,**  etc.  "But  such  alien  shall  make  the  declara- 
tion required  therein  at  the  time  of  his  admission ;  and  shall  further  declare, 
on  oath,  and  prove  to  the  satisfaction  of  the  court,  that,  for  two  years  next 
preceding,  it  has  been  his  bona  fide  intention  to  become  a  citizen  of  the  United 
States";  etc. 

A  strict  interpretation  of  the  language  of  this  statute  would  lead 
to  the  conclusion  that  the  alien  must  be  under  the  age  of  21  years 
after  he  arrives  at  that  age,  but  it  is  manifest  that  the  former  words 
refer  to  tlie  time. of  residence  prior  thereto,  rather  than  being^n- 
tended  as  a  description  of  the  word  "alien.''  And,  again,  it  will  be 
noticed  that  this  section  was  merely  a  privilege  to  certain  aliens,  who 
at  the  time  of  applying  had  never  secured  such  first  papers,  although 
they  had  been  of  age  a  sufficient  time  so  to  do. 

Section  2168  extends  the  privilege  of  citizenship,  upon  taking  the 
prescribed  oath,  to  the  widow  and  children  of  any  alien  who  has  filed 
his  declaration  of  intention,  and  dies  before  becoming  actually  natu- 
ralized. It  is  manifest  that, .  if  no  person  were  entitled  to  file  a  dec- 
laration of  intention  until  after  he  had  reached  the  age  of  21  years, 
this  provision  would  be  of  benefit  to  less  persons  than  if  held  to 
cover  the  case  of  an  alien  who  had  filed  his  declaration  before  be- 
coming 21.  The  effect  of  the  latter  interpretation  serves  as  an  illus- 
tration of  the  point  involved,  but  there  is  nothing  in  the  statutes 
definitely  stating  the  intention  of  Congress  with  reference  thereto. 
The  Supreme  Court  of  the  United  States,  in  the  case  of  Boyd  v. 
Nebraska,  143  U.  S.  136,  12  Sup.  Ct.  375,  36  L.  Ed.  103,  has  held  that 
section  2168  gives  to  the  child  of  a  petitioner,  dying  before  obtaining 
filial  papers,  the  privilege  of  ratifying  that  act  upon  becoming  21, 
again  showing  that  residence  during  the  formative  period  is  the  basis 
of  the  determination  of  qualification,'-and  also  making  it  fairly  certain 
that  no  more  risk  would  be  involved  under  one  interpretation  than  un- 
der the  other.  The  qualifications  of  the  person  who  gains  citizenship 
are  the  important  subjects  of  scrutiny,  rather  than  the  age  of  the  de- 
ceased. The  doctrine  of  the  voidability  of  an  infant's  contract,  and  the 
necessity  of  ratification  after  arrival  at  the  age  of  21,  is  well  establish- 
ed, and  "has  been  recently  considered  in  this  court  in  Re  Huntcnbcrg, 
153  Fed.  768. 

The  provisions  of  section  2167,  providing  for  proof,  subsequent  to 
arrival  at  the  age  of  21  years,  of  an  intention  for  the  two  years  next 
preceding,  is  an  apparent  recognition  of  the  validity  of  the  intention — 
that  is,  of  the  state  of  mind  of  the  minor,  finally  ratified  when  of  age. 
Numerous  certificates  have  been  granted  in  this  court  which  might  be 
invalidated  unless  restored  by  act  of  Congress,  if  it  should  be  definitely 
settled  that  no  paper  could  have  been  validly  issued  without  a  declara- 
tion of  intention  made  by  an  adult.  Inasmuch  as  the  new  Uw  provides 
for  all  cases  in  the  future,  and  inasmuch  as  in  this  district  find  in  the 
neighboring  Southern  district,  the  rule  has  been  that  a  declaration  by 
a  minor  is  sufficient,  it  is  believed  that  the  previous  interpretations  of 
the  intent  of  Congress  should  be  followed,  and  in  the  present  case  the 
applicant  allowed  to  have  his  papers.     It  might  well  hav«  been  held 
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from  the  analogy  of  the  language  of  section  2167  that  Congress  in- 
tended under  the  former  law  to  cover  by  that  section  all  cases  of  mi- 
nors under  the  age  of  18,  leaving  to  any  person  over  that  age,  when 
arriving  in  this  country,  the  necessity  of  filing  his  declaration  of  inten- 
tion ;  and  under  the  former  law  no  hardship  would  have  been  involved, 
by  requiring  a  person  to  be  at  least  of  the  age  of  18  years  before  filing 
such  intention.  All  aliens  would  then  have  been  in  one  of  the  two 
classes ;  that  is,  those  who  under  18  required  no  first  paper,  and  those 
who  over  18  must  have  filed  such  a  paper.  But  it  is  hardly  conceivable 
that  Congress  would  have  extended  the  privilege  of  applying  without 
firs't  papers  to  a  boy  arriving  at  the  age  of  17  years  and  364  days,  while 
denying  it  to  a  boy  who  arrived  at  the  age  of  17  years  and  365  days, 
and  who  immediately  thereafter  filed  his  declaration  of  intehtion. 

It  would  seem  to  follow  from  this  that  the  necessary  intention  on 
the  part  of  Congress  to  cover  all  cases  adequately  and  fairly,  would 
indicate  that  the  statutes,  when  passed,  contemplated  the  sufficiency  of 
a  certificate  of  intention  by  a  minor  between  the  ages  of  18  and  21. 
The  provisions  of  section  2167  having  been  repealed,  and  the  present 
law  providing  for  the  use  of  declarations  of  intention  filed  under  the. 
former  law,  it  would  necessarily  follow  that  the  recognition  of  the  va- 
lidity and  sufficiency  of  a  declaration  by  a  minor  should  be  extended  to 
any  case  in  which  the  person  was  presumptively  competent  to  take  the 
required  oath. 


THE   SANTIAGO. 
THE   PHILADELPHIA. 
(District  Court,  B.  D.  Pennsylvania.    April  10,  1908.) 
.No.  2. 

1.  Collision—Anchored  Vessels-Violation  op  Rules  as  to  Liohts. 

The  provision  of  article  11  of  the  Inland  Navigation  Rules  (Act  Jane  7, 
1897,  c.  4,  §  1,  30  Stat  98  [U.  S.  Comp.  St.  1901,  p.  2879]),  which  requires 
a  vessel  of  150  feet  or  upwards  in  length  when  at  anchor  to  carry  two 
lights,  one  at  the  forward  part  and  the  other  at  or  near  the  stern  at  a 
lower  helpht,  to  indicate  the  length  of  the  vessel  and  the  direction  In 
which  she  Is  pointing  is  of  great  importance  and  must  be  strictly  observed, 
and,  if  violated,  a  loss  caused  by  a  collision  resulting  must  be  borne  by 
the  vessel  so  violating  it. 

2.  Same— Speed  on  Anchorage  Grounds  at  Night. 

A  speed  of  four  miles  an  hour,  increased  to  perhaps  six  by  the  tide, 
held  not  excessive  on  the  part  of  a  steamer  in  an  anchorage  ground  at 
night. 

3.  Same— Moving  and  Anchored  Vessels— Anchor  Lights. 

A  collision  between  a  pilot  boat  and  a  barge  271  feet  long  anchored  on 
the  anchorage  ground  inside  the  Delaware  Breakwater  on  a  dark  night 
held  due  solely  to  the  fault  of  the  barge  whose  stem  anchor  light  had 
been  blown  out  five  minutes  before,  and  had  been  taken  by  the  anchor 
watc^Into  the  pilot  house  to  be  relighted,  and  not  restored,  the  evidence 
also  fting  conflicting  as  to  whether  her  forward  light  was  burning. 

• 

In  Admiralty.    S.uit  for  collision. 

N.  Dubois  Miller  and  H.  Alan  Dawson,  for  libelant. 

John  F.  Lewis  and  Francis  C.  Adler,  for  respondent 
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HOLLAND,  District  Judge.  This  libel  is  filed  to  recover  damages 
for  the  total  loss  of  the  barge  Santiago  and  her  cargo,  which  oc- 
curred while  she  was  lying  at  anchor  inside  of  the  Delaware  Break- 
water early  on  the  morning  of  December  3,  1904,  as  a  result  of  be- 
ing run  down  by  the  pilot  boat  Philadelphia.  The  Santiago  was 
built  of  wood  in  June  1901,  and  was  comparatively  new.  She  was 
271  feet  long  over  all,  46  feet  3  inches  beam,  with  a  draught  of  20 
feet  when  fully  loaded.  She  had  four  masts,  and  was  schooner  rigged. 
On  the  after  part  of  her  main  deck,  about  20  feet  forward  of  her 
stem,  there  was  a  two-story  house,  the  lower  one  about  26  feet  long, 
15  feet  wide,  and  7  or  8  feet  high,  above  which  was  another  house 
about  11  feet  wide  by  20  feet  long  and  7  feet  high,  divided  into 
the  pilot  house  and  men's  quarters  aft,  and  surrounded  by  a  deck 
on  the  roof  of  the  lower  house,  2  or  3  feet  wide,  on  all  but  the  after 
end,  where  it  was  about  5  feet  wide.  On  November  30,  1904,  the 
Santiago,  loaded  with  a  cargo  of  coal,  manned  by  a  captain,  an  engi- 
neer who  acted  also  as  a  mate,  a  cook,  and  three  seamen  (all  Portu- 
guese), left  Newport  News  for  Providence,  R.  L,  and  on  the  after- 
noon of  December  2,  1904,  on  account  of  threatening  weather,  put 
into  the  Delaware  Breakwater.  She  was  being  towed  by  the  tug  Cuba 
in  company  with  two  other  barges,  the  Canton  and  the  Mantanzas. 
She  came  to  anchor  at  about  3 :45  o'clock  that  afternoon  to  the  west- 
ward of  the  south  end  of  the  Northern  Breakwater,  with  the  Cuba 
the  north  of  her,  the  Canton  north  of  the  Cuba,  and  the  Mantanzas 
about  600  feet  to  the  eastward  of  the  Santiago.  There  were  a  great 
many  other  vessels  there,  this  being  an  anchorage  ground.  The  barge 
was  heading  eastward.  Neither,  moon  nor  stars  were  shining,  and 
it  was  a  very  dark  night.  The  sky  was  overcast,  the  wind  blowing 
fresh  from  the  northeast,  with  occasional  sprinkles  of  rain.  A  vigilant 
anchor  watch  had  been  maintained,  and  two  riding  lights,  one  in 
the  starboard  rigging  of  the  foremast  about  25  feet  above  deck, 
and  the  other  on  a  staff  on  the  top  of  the  cabin  near  the  stem,  were 
set  and  burning  up  to  within  five  minutes  of  the  accident,  when  the 
after  light  was  blown  out,  and  the  watch  had  taken  it  to  the  pilot 
house  to  relight  it.  This  was  about  2:45  o'clock  in  the  morning,  and 
while  so  engaged  the  pilot  boat  Philadelphia  collided  with  the  barge 
on  the  starboard  side  abaft  the  spanker  rigging  and  abreast  of  the 
forward  end  of  the  cabin.  The  force  of  the  blow  cut  into  the  plank 
sheer  below  the  wgter  line,  and  she  sank  in  about  one  hour. 

The  libel  charges  that  the  collision  and  damage  were  not  due  to  any 
fault  or  neglect  on  the  part  of  the  libelant  or  those  on  board  the  Santiago, 
but  were  wholly  due  to  the  fault  of  those  in  charge  of  the  Philadel- 
phia (1)  in  that  they  had  no  proper  lookout;  (2)  that  they  had  no 
^competent  officer  in  charge;  (3)  that  they  entered  the  Breakwater  at 
an  improper  speed  without  taking  the  precautions  needful  in  navi- 
gating through  a  place  of  anchorage  during  the  night;  (4)  in  not 
avoiding  and  keeping  clear  of  the  Santiago,  and  in  not  stopping  or 
reversing  her  engine  in  time  to  avoid  a  collision;  (5)  in  not  chan- 
ging her  helm  and  passing  under  the  barge's  stern ;  (6)  in  not  taking 
ordinary  precaution  to  avoid  anchored  vessels  in  a  place  and  at  a 
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time  where  they  were  in  great  number.  All  of  these  allegations  are 
denied  in  the  answer,  wherein  it  is  claimed  the  pilot  boat  (1)  was  in 
charge  of  competent  officers;  (2)  that  she  entered  tlie  Breakwater 
at  proper  speed ;  (3)  that  as  soon  as  the  Santiago  was  and  could  be 
seen  the  engines  of  the  Philadelphia  were  promptly  stopped  and  re- 
versed; (4)  and  her  helm  put  hard  astarboard  in  an  effort  to  avoid 
the  collision.  The  answer  further  avers  that  the  collision  was  wholly 
due  to  the  fault  of  those  in  charge  of  the  Santiago  in  failing  to  exhibit 
proper  anchor  lights  on  the  barge,  as  required  by  law,  and  in  failing 
to  have  a  proper  anchor  watch. 

The  evidence  establishes  to  the  satisfaction  of  the  court  that  there 
was  an  anchor  watch  maintained  until  2:45  a.  m.,  about  5  or  10 
minutes  before  the  collision,  at  which  time,  however,  there  was  no- 
body on  the  deck  of  the  Santiago,  and  that  the  regulation  anchor 
lights  had  been  put  up,  one  in  the  starboard  rigging  of  the  foremast, 
about  26  feet  above  deck,  and  another  on  the  flag  pole  fastened  at 
the  end  of  the  deckhouse.  These  lights  were  not  in  the  best  condi- 
tion, and  would  blow  out  in  heavy  puffs  of  wind.  The  forward  light 
had  been  protected  by  a  piece  of  bagging  at  the  bottom  of  it,  placed 
there  early  in  the  evening.  About  five  minutes  before  the  collision 
Fidelis  Mattis,  who  was  on  watch,  discovered  the  light  in  the  stem 
had  blown  out.  It  was  reported  to  the  captain  who  directed  him  to 
take  it  to  llie  pilot  house  and  relight  it.  While  thus  engaged  the 
collision  occurred.  There  was  no  watchman  on  the  deck  of  the  San- 
tiago at  the  time,  and  the  stem  light  was  out,  and  at  about  the  point 
where  the  light  should  have  been  is  where  the  pilot  boat  came  in  con- 
tact with  the  barge.  The  evidence  is  as  conflicting  as  is  usual  in 
these  cases  as  to  whether  or  not  there  was  a  light  burning  in  the 
foreward  part  of  the  barge  at  the  time  of  the  accident  All  of  the 
pilots  aboard  the  Philadelphia,  to  the  extent  of  10  or  11,  swear  posi- 
tively there  was  no  light  at  all  on  the  barge  either  fore  or  aft.  They 
all,  however,  agree  that  after  the  accident,  when  they  were  summoned 
to  the  sinking  barge  to  take  the  crew  off,  there  was  then  a  light  up 
on  the  starboard  rigging  of  the  foremast  and  a  lantern  on  the  top 
of  the  cabin  aft.  Disinterested  witnesses  on  the  boats  anchored  near- 
by testify  that  these  anchor  lights  on  the  barge  were  burning  brightly 
in  the  early  part  of  the  evening  and  as  late  as  midnight,  but  no  .wit- 
ness, outside  of  the  captain  and  three  of  his  men  aboard  the  Santiago, 
testify  that  the  light  in  the  starboard  rigging  was  burning  at  the  time 
the  collision  occurred,  and  all  of  the  pilots,  to  the' number  of  10  or 
11,  testify  positively  no  light  warned  them  of  the  existence  of  the 
barge  either  fore  or  aft,  and  that  in  the  darkness  it  was  impossible 
to  see  the  Santiago  at  more  than  50  feet  away,  when  they  were  unable 
to  prevent  the  collision,  although  every  known  effort  was  adopted* 
to  do  so,  the  engines  reversed,  and  the  wheel  put  hard  astarboard  in 
order  that  they  might  pass  under  the  barge's  stern.  The  pilot  boait 
wa^  running  at  the  rate  of  four  miles  an  hour  with  the  tide  which 
was  running  two,  making  a  speed  of  six  miles  an  hour  over  the 
ground.  At  the  time  of  the  accident  one  man  was  on  the  lookout,  who 
was  standing  forward  on  her  deck  with  nothing  to  obstruct  his  view; 
the  master  was  at  the  port  side  of  the  pilot  house,  an  experienced 
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pilot  at  the  starboard  side,  and  an  able  seaman  at  the  wheel.  The 
barge  was  seen  by  die  lookout  as  soon  as  it  was  possible  to  see  her 
in  the  darkness  without  a  light  on  her  stern.  She  only  came  in  view 
when  the  light  of  the  pilot  boat  lit  up  her  mast,  and  then  she  was 
immediately  discovered  by  the  man  on  watch.  No  reasonable  pre- 
cautionary regulation  or  requirement  seems  to  have*  been  neglected 
by  those  in  charge  of  the  pilot  boat,  and  when  we  remember  that  on 
this  anchor  ground,  upon  this  night,  there  were  as  many  probably  as 
30  vessels,  each  with  its  regulation  anchor  lights  here  and  there  and 
all  about  the  pilot  boat  as  it  entered  the  anchoragi||it  might  easily  be 
th?it  a  light  was  burning  in  the  starboard  fore  riggmg  of  3ie  Santiago, 
but,  being  271  feet  long,  that  light  would  be  no  protection  to  the  stem 
of  the  vessel  as  the  pilot  boat  approached,  and  even  if  the  light  in 
the  starboard  fore  rigging  had  been  seen,  the  night  was  too  dark  to 
enable  those  in  charge  of  the  approaching  vessel  to  know  the  direc- 
tion of  the  barge's  stem,  and  they  had  a  right  to  expect  to  see  a  stem 
light  on  a  vessel  of  her  length,  and  the  absence  of  this  light  at  this 
critical  moment,  without  any  watch  or  other  meains  of  warning  ap- 
proaching vessels,  was  the  cause  of  the  collision,  and  the  fault  is  that 
of  the  barge. 
Article  11  of  the  pilot  rules  for  inland  waters  provides : 

"A  vessel  under  one  hundred  and  fifty  feet  in  length  when  at  anchor  shaU 
carry  forward,  where  it  can  best  be  seen,  but  at  a  height  not  exceeding  twenty 
feet  above  the  huU,  a  white  light,  in  a  lantern  so  constructed,  as  to  show  a 
clear,  uniform  and  unbroken  light  visible  all  around  the  horizon  at  a  distance 
of  a  least  one  mile. 

''A  vessel  of  one  hundred  and  fifty  feet  or  upwards  in  length  when  at  anchor 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of  not  less  than 
twenty  and  not  exceeding  forty  feet  above  the  hull,  one  such  light,  and  at  or 
near  the  stern  of  the  veesel,  and  at  such  a  height  that  It  shall  not  be  less  than 
fifteen  feet  lower  than  the  forward  Hgbt,  another  puch  light"  Act  June  7, 
1897,  c.  4,  §  1,  30  Stat  98  (U.  S.  Oomp.  St  1901,  p.  2879). 

These  rules  require  that  where  a  vessel  is  of  150  feet  or  upward 
in  length  two  lights  must  be  displayed  when,  at  anchor,  the  stem 
light  lower  than  the  one  forward  to  indicate  they  are  both  upon  the 
same  vessel  and  the  direction  she  is  pointing.  The  importance  of  this 
is  indicated  by  the  occurrence  of  this  accident,  and  the  omission  on 
the  part  of  the  barge  to  observe  this  rule  as  to  the  stern  light  for  the 
short  space  of  five  minutes  shows  the  danger  in  permitting  this  regula- 
tion to  be  violated  for  a  moment,  and  if  it  be  violated,  the  loss  caused 
by  an  accident  that  may  occur  as  a  result  must  fall  upon  those  who 
are  guilty  of  a  failure  in  this  regard.  Obedience  to  this  important 
requirement  of  the  law  must  be  certain  and  unremitted.  The  master 
must  know  that  the  lights  are  continually  up.  The  Oliver  (D.  C.j 
22  Fed.  851.  When  this  light  went  out  there  should  have  been  an- 
other at  hand  to  put  up  at  once  so  that  the  stem  of  the  vessel  would 
not  be  left  in  darkness,  unguarded  by  a  watch,  while  a  seaman  with 
no  special  knowledge  for  the  work  was  attempting  to  repair  a  de- 
fective lamp.  The  Erastus  Corning  (D.  C.)  35  Fed.  672;  Connolly 
v.  Granite  Co.  (D.  C.)  108  Fed.  99.  It  is  tme  the  law  requires  a 
steam  vessel  entering  an  anchorage  ground  upon  a  dark  night,  such 
as  this,  to  carefully  feel  her  way  to  avoid  accidents,  and  in  case  of 
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collision  with  an  anchored  vessel,  she  must  repel  the  presumption  of 
negligence,  or  make  good  the  loss.  The  Brady  (D.  C.)  24  Fed.  300. 
This  we  think  has  been  done,  and  the  fault  has  been  shown  to  be 
entirely  with  the  barge. 

There  has  been  a  failure  to  establish  any  negligence  at  all  on  the 
part  of  the  pilot  boat,  unless  the  speed  at  which  she  was  runnii^  at 
the  time  can  be  said  to  have  in  ^ome  degree  contributed  to  the  ac- 
cident under  the  circumstances.  She  was  running  at  not  more  than 
four  miles  an  hour  with  the  tide  which  it  is  claimed  was  carrying 
her  an  additional  ra^e  of  two  miles,  making  a  total  speed  of  six  miles 
over  the  ground.  M  man  can  walk  four  miles  an  hour,  and  we  cani\ot 
say  that  a  vessel  was  negligent  in  running  at  this  speed  through  an 
anchorage  ground.  In  the  case  of  Rogers  v.  Steamer  St.  Charles,  60 
U.  S.  108,  15  L.  Ed.  663  the  rate  was  9  to  11  miles  per  hour,  and  in 
The  Oregon,  168  U.  S.  186,  16  Sup.  Ct.  804,  39  L.  Ed.  943,  15  miles 
per  hoiir,  in  both  of  which  cases  it  was  held,  to  be  negligent,  but  it 
is  always  a  question  of  fact  in  each  particular  case  whether  the  speed 
was  excessive  or  not,  and  in  determining  that  question  the  locality, 
the  hour,  the  state  of  the  weather,  the  darkness  of  the  night,  the 
surroundings,  and  all  the  circumstances  of  the  occasion  are  to  be 
fully  considered.    The  Colorado,  91  U.  S.  692,  23  L.  Ed.  379. 

In  this  case  the  circumstances  established  by  the  evidence,  which 
is  imdisputed,  leads  to  the  conclusion  that  the  collision  was  the  result 
of  the  libelant's  negligence,  and  the  libel  should  be  dismissed.  It  is 
so  ordered. 


WALTER  BAKEiR  A  CO.,  Umlted,  T.  DELAPENHA  et  aL 
(Circuit  Court,  D.  New  Jersey.    April  13,  1908.) 

1.  Tbadk-Mabks  and  Trade- Naksb—Rioht  to  Trade-Mabk— Ubsb. 

A  manufacturer  can  acquire  tbe  right  to  a  trade-mark  only  by  its  nie 
on  goods  sold. 

[Ed.  Note. — For  cases  in  point,  vee  Cent  Dig.  vol.  4G,  Trade-Marks  and 
Trade-Names,  §  31.] 

2.  Same— FoBEiON  Trade- Mabk— Necessity  of  Use  in  United  States. 

A  foreigner  can  acquire  the  right  to  a  common-law  trade-mark  in  the 
United  States  only  by  its  use  on  goods  sold  in  this  country. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  40,  Trade-Marks  and 
Trade-Names,  I  34.] 

8.  Same— Length  of  Use. 

The  right  to  a  trade-mark  does  not  depend  npon  any  partlcolar  period 
of  nser,  but  once  It  is  adopted  in  good  faith  and  used,  the  right  thereto 
inures,  and  will  prevail  against  any  subsequent  user. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  I  31.] 

4.  Same— iNFRiNOEMBNT—IssuES  IN  Suit  for  Infrinoemsnt. 

In  a  technical  trade-mark  case,  questions  of  deception*  confusion,  or 
injury  are  unimportant. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  yoL  4d,  Trade-liarks  and 
Trade-Names,  |  75.] 
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5.   8AlCE~TBAi>E-MABK  FOB  CHOCOLATE. 

Complainant's  registered  trade-marks  of  the  word  "Auto"  and  a  picture 
of  a  motor  car,  both  for  use  on  packages  of  chocolate,  held  infringed  by 
defendants  by  the  use  of  both  the  word  and  a  picture  of  an  automobile 
on  packages  of  imported  chocolate  of  similar  kind,  although  of  somewhat 
different  style  and  coloring,  and  although  the  design  was  registered  as  a 
trade-mark  in  Switzerland  before  its  use  by  complainant,  where  it  was  not 
until  afterward  used  on  goods  sold  in  this  country. 

In  Equity.     On  final  hearing. 

Archibald  Cox  and  Putnam  &  Putnam,  for  complainant 
Carrick  &  Wortendyke,  for  defendants. 

CROSS,  District  Judge.  This  is  strictly  a  trade-mark  case,  and 
presents  no  element  of  unfair  competition  in  trade.  The  complain- 
ant is  a  well-known  manufacturer  of  chocolate,  doing  business  at 
Boston,  Mass.,  and  is  the  owner  of  two  common-law  trade-marks 
registered  under  the  act  of  Congress  of  February  20,  1905,  c.  592,  33 
Stat.  724  (U.  S.  Comp.  St.  Supp.  1907,  p.  1008).  One  of  the  trade- 
marks consists  of  the  word  "Auto"  and  is  registered  as  No.  44,405; 
the  other  consists  of  the  representation  of  a  "motor  car"  and  is  regis- 
tered as  No.  45,580.  The  application  for  the  former  was  filed  April 
3,  1905,  and  it  was  registered  July  4,  1905;  the  application  for  the 
latter  was  filed  April  14,  1905,  and  it  was  registered  August  22,  1905. 
An  application  was  originally  filed  February  17,  1905,  under  the  trade- 
mark act  of  1881,  which  embraced  both  the  picture  and  the  word 
"Auto,"  but  when  the  trade-mark  act  of  1905  took  effect,  as  it  did 
on  the  1st  of  April  of  that  year,  an  amended  application  was  filed 
under  the  new  act  which  embraced  only  the  representation  of  an 
automobile  and  another  application  was  filed  April  3,  1905,  for  the 
word  "Auto."  The  president  of  the  complainant  corporation  testi- 
fies that  he  conceived  the  idea  of  these  trade-marks  for  use  upon  the 
wrappers  of  small  packages  of  sweet  chocolate  for  eating  purposes, 
in  the  fall  of  1904 ;  that  the  design  of  an  automobile,  for  use  as  a 
trade-mark,  was  suggested  to  him  while  looking  over  magazines  con- 
taining advertisements  of  those  vehicles,  and  that  from  such  adver- 
tisements he  selected  one  which  he  regarded  as  the  prettiest  and  most 
suitable  in  size  for  the  purpose,  and  having  changed  the  color  from 
black  to  red,  had  a  cartoon  prepared  which  showed  the  picture  of  an 
automobile  and  the  word  "Auto"  on  it,  for  use  upon  wrappers  con- 
taining the  article  above  mentioned.  Packages  of  chocolate  thus 
wrapped  were  sold  in  large  quantities  in  the  course  of  trade  to  cus- 
tomers in  the  various  states  of  the  United  States,  and  in  foreign  coun- 
tries, beginning  in  the  month  of  December,  1904,  and  thereafter  con- 
tinually to  the  present  time.  The  president  of  the  complainant  com- 
pany also  testifies  that,  at  the  time  he  adopted  the  above  trade-marks, 
he  did  not  know  of  their  use  by  anybody  in  this  country  or  elsewhere, 
upon  similar  or  like  preparations,  and  that  so  far  as  he  knew  their 
use  by  the  complainant  in  that  connection  was  absolutely  novel.  The 
bill  of  complaint  in  this  cause  is  filed  to  enjoin  the  defendants,  who 
do  business  in  New  York  as  agents  of  foreign  importers,  from  sell- 
ing in  the  United  States  chocolate  manufactured  by  Societe  Anonyme, 
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J.  Klaus  of  Locle,  Switzerland,  bearing  trade-marks  infringing  the 
complainant's.  The  packages  of  chocolate  manufactured  abroad  and 
sold  by  the  defendants,  bear  upon  the  wrapper  the  word  "Auto"  and 
also  a  design  of  an  automobile,  which  word  and  design  it  appears  were 
registered  by  the  foreign  manufacturers  in  Switzerland,  in  Septem- 
ber, 1903,  but  it  does  not  distinctly  appear  that  the  trade-marks  so 
registered  were  placed  upon  any  goods  actually  sold  in  Switzerland. 
It  does  appear,  however,  that  a  company  known  as  the  Canadian 
Swiss  Trading  Company,  imported  the  Klaus  Auto-Noisettes  into  the 
Dominion  of  Canada  a  few  months  before  they  were  imported  into 
the  United  States  by  the  defendants,  but  whether  or  not  they  were 
imported  for  sale,  or  any  were  sold,  is  not  disclosed.  There  is  no 
positive  proof  to  show  that  the  foreign  trade-marks  were  ever  placed 
upon  any  goods  which  were  actually  sold  anywhere  prior  to  those 
which  came  into  the  hands  of  the  defendants,  about  the  1st  of  March, 
1905,  which  was  several  months  after  the  complainant  had  adopted 
and  used  its  trade-marks,  and  several  days  after  it  had  filed  its  origi- 
nal application  for  their  registration.  Upon  this  point  counsel  for 
the  complainant  in  their  brief  well  say,  "A  manufacturer  does  not  ac- 
quire a  trade-mark  by  sending  goods  bearing  it  to  his  agents  and  by 
the  agents  sending  it  to  subagents,  as  from  its  nature  a  trade-mark 
must  be  used  on  goods  sold."  Section  16  of  the  trade-mark  act  of 
1905,  constitutes  registration  prima  facie  evidence  of  ownership,  and 
thereby  imposes  upon  the  defendants  the  burden  of  disproving  such 
ownership.  This  burden  they  have  not  sustained.  The  most  that  has 
been  conclusively  shown  is  foreign  registration,  but  this  did  not  con- 
fer title,  certainly  not  in  the  absence  of  user.  But  granting  that  an 
inference  of  prior  use  in  a  foreign  country  may  be  drawn  from  the 
testimony,  the  fact  still  remains  that  there  is  no  evidence  whatever 
from  which  even  an  inference  can^  be  drawn  of  any  use  or  sale  in  the 
United  States  of  any  goods  on  which  the  foreign  trade-marks  ap- 
peared, until  some  time  after  the  complainant  had,  in  good  faith, 
adopted  and  used  its  trade-marks  in  question,  and  upon  this  founda- 
tion, if  no  other,  I  think  the  complainant's  case  can  be  rested.  The 
following-  rule  is  laid  down  in  Hopkins  on  Trade-Marks,  p.  62 : 

•*A  foreigner  has  no  common-law  right  to  a  trade-mark  in  the  United  States 
afl  against  a  citizen  who  had  adopted  a  similar  mark  in  good  faith  before  the 
alien  has  sol^  any  goods  hd  this  country." 

A  footnote  shows  that  this  doctrine  is  rested  upon  the  authority 
of  Richter  v.  Anchor  Remedy  Company  (C.  C.)  52  Fed.  465,  where 
Judge  Acheson  of  this  circuit,  at  page  458,  says : 

"As  we  have  seen,  prior  to  his  first  registration,  the  plaintiff  had  never 
sold  in  the  United  States  any  of  his  medicines.  Nor  had  he  himself  made  any 
Importations  thereof  before  that  registration.  Having  then  no  trade  in  this 
country  we  do  not  see  how  the  plaintiff  could  well  have  here  a  common-law 
trade-mark." 

See,  also,  Richter  v.  Reynolds  et  al.,  69  Fed.  677,  8  C.  C  A.  220 ; 
Eiseman  v.  Schiffer  et  al.   (C.  C.)  157  Fed.  473,  476. 

Nor  docs  the  fact  that  the  complainant  adopted  and  used  its  trade- 
marks but  a  short  time  before  the  defendants  imported  and  sold  goods 
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bearing  like  trade-marks,  alter  the  situation.  The  complainant's  rights 
accrued  as  soon  as  it  had  put  goods  upon  the  market  bearing  its  trade- 
marks. Priority  of  use  rather  than  priority  of  invention  confers  the 
right  The  right  to  use  does  not  depend  upon  any  particular  period 
of  user;  once  a  trade-mark  is  adopted  in  good  faith  and  used,  the 
right  thereto  inures  and  will  prevail  against  any  subsequent  user. 
As  was  said  in  Columbia  Mill  Co.  v.  Alcorn,  160  U.  S.  460,  463,  14 
Sup.  Ct.  151,  152,  37  L.  Ed.  1144,  "the  exclusive  right  to  the  use  of 
the  mark  or  device  claimed  as  a  trade-mark  is  founded  on  priority 
of  appropriation ;  that  is  to  say,  the  claimant  of  the  trade-marks  must 
have  been  the  first  to  use  or  employ  the  same  on  like  articles  of  pro- 
duction." The  point  under  consideration  is  considered  somewhat  at 
length  in  Kathreiner's  Malzkaflee  Fab.  v.  Pastor  Kneipp  Med.  Co., 
82  Fed.  321,  27  C.  C.  A.  351,  where  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  at  page  326  of  82  Fed.,  page  366  of  27  C.  C.  A., 
says: 

''It  is  enough,  we  think,  if  the  article  with  the  adopted  brand  upon  it  is 
actually  a  vendible  article  in  the  market,  with  Intent  by  the  proprieter  to  con- 
tinue its  production  and  sale.  It  is  not  essential  that  its  use  had  been  long 
continued,  or  that  the  article  should  be  widely  known,  or  should  have  attain- 
ed great  reputation.  Tlie  wrong  done  by  piracy  of  the  trade-mark  is  the 
same  in  such  case  as  in  that  of  an  article  of  high  and  general  reputation,  and 
of  long-continued  use.  The  difference  is  but  one  of  degree,  and  in  the  quant- 
um of  injury.  A  proprietor  Is  entitled  to  protection  from  the  time  of  com- 
mencing tlie  use  of  the  trade-mark." 

See,  also,  Tetlow  v.  Tappan  (C-  C.)  85  Fed.  774;  Welsbach  Light 
Co.  V.  Adam  (C.  C.)  107  Fed.  463 ;  and  McAndrew  v.  Bassett,  4  De 
Gex,  J.  &  S.  880,  384. 

It  is  further  insisted  upon  the  part  of  the  defendants,  however,  that 
the  device  and  wording  of  the  defendants'  wrapper  do  not  so  close- 
ly resemble  the  device  and  wording  of  the  complainants  as  to  be 
capable  of  being  properly  described  as  a  colorable  imitation;  the 
point  apparently  being  that  the  defendants'  packages  do  not  resemble 
the  complainant's  to  a  misleading  degree.  Upon  both  nevertheless, 
the  word  "Auto"  appears,  although  in  different  type,  and  also  the  pic- 
ture of  an  automobile,  which  is  likewise  somewhat  dissihiilar — ^that  is, 
the  defendants'  picture  represents  an  automobile  commonly  known  as  a 
"runabout,"  while  the  complainant's  represents  a  two-seated  vehicle 
generally  known  as  a  "touring-car."  Furthermore,  speaking  generally, 
the  packages,  as  packages  having  wrappers  of  different  colors,  are 
dissimilar  in  appearance.  But  when  we  take  into  consideration  the 
distinguishing  marks  in  question,  and  it  is  with  them  that  we  mainly 
have  to  deal,  they  do,  notwithstanding  the  difference  noted,  closely 
imitate  each  other;  they  represent  the  same  idea  or  conception.  In 
suits  of  this  character,  slight  differences  in  the  trade-marks  and  diff- 
erences in  the  appearance  of  .packages  and  the  prices  at  which  they 
are  sold,  are  not. controlling,  but  on  the  contrary  are  comparatively  im- 
material. In  a  technical  trade-mark  case,  question  of  deception,  confu- 
sion, or  injury  are  unimportant.  This  rule  was  substantially  laid  down 
by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  in  Gannert  v. 
Rupert,  127  Fed.  962,  the  court  saying  at  page  964,  62  C.  C.  A.  594, 
at  page  596: 
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"It  is  of  no  moment  that  the  proof  falls  to  show  deception,  confusion,  or 
injury  to  any  marked  extent  Such  proof  is  unnecessary  where  Infringement 
of  a  valid  trade-mark  is  clearly  established.*' 

Again,  in  Bass  et  al.  v.  Feigenspan  (C.  C.)  96  Fed.  206,  at  page  212, 
the  court  says: 

"No  one  who  has  counterfeited  a  legitimate  trade-mark  and  applied  the 
curious  symbol  In  competition  with  the  genuine  can  avoid  the  charge  of  in- 
fringement by  showing  that  the  false  mark  has  in  practice  been  so  ac- 
companied on  labels,  capsules  or  otherwise,  by  trade-names,  designations, 
descriptions  or  other  accessories,  not  forming  part  of  It,  as  to  render  It  un- 
likely that  the  public  has  been  deceived.*' 

So,  also,  in  Walter  Baker  &  Co.,  Limited,  v.  Puritan  Pure  Food  Co. 
(C.  C.)  139  Fed.  680,  the  court,  quoting  from  Bass  et  al.  v.  Feigen- 
span, at  page  682,  says : 

"The  lawful  appropriator  and  employer  of  a  trade-mark  has  an  exclusive 
right  of  use,  and  is  entitled  to  be  effectually  secured  in  the  full  enjoyment  of 
that  "right  If  other  persons  are  to  be  permitted  to  violate  that  exclusive 
right  on  the  plea  that  the  counterfeit  sij^mbol,  as  applied  in  a  given  case,  has 
such  accessories  as  to  render  deception  of  purchasers  improbable,  or  even  im- 
possible, an  element  of  uncertainty  and  confusion  will  be  Introduced,  which 
cannot  fall  to  encourage  fraud  and  promote  litigation.  A  sound  public  policy 
requires  that  the  spurious  trade-mark  be  suppressed,  whether  it  is  or  is  not 
for  the  time  being  accompanied,  by  such  accessories,  not  constituting  part  of 
it,  as  to  avoid  deception  or  render  it  unlikely." 

Among  dealers  and  users  of  packages  of  chocolate,  I  think  that  the 
picture  of  an  automobile  accompanied  by  the  word  "Auto"  would 
carry  far  more  weight  than  the  color  of  the  packages,  the  names  of 
the  manufacturers  or  other  advertising  matter  appearing  thereon. 
Trade-marks  in  such  cases  are  usually  well  remembered,  easily  recog- 
nizable and  at  once  catch  the  eye  and  fix  the  attention  well-nigh  to 
the  exclusion  of  everything  else. 

Again  it  was  urged,  but  not  strongly,  that  the  defendants'  goods  are 
not  of  the  same  descriptive  properties  as  the  complainant's.  The  com- 
plainant's registrations  cover  chocolate  in  all  its  forms,  although  up  to 
this  time  their  registered  marks  have  not  been  used  upon  any  other 
preparation  than  Auto  Sweet  Chocolate"  made  of  cocoa  beans,  roast- 
ed, ground  and  mixed  with  sugar.  The  defendants'  "Auto-Noisettes" 
are  made  of  cocoa  beans,  roasted  and  ground  and  mixed  with  a  per- 
centage of  sugar,  extract  of  vanilla  and  ground  filberts.  Both  are  put 
up  in  small  attractive  packages,  adapted  to  be  carried  in  the  hand  or 
pocket.  The  complainant's  product  is  described  upon  the  label  as 
"Sweet  Chocolate"  the  defendants'  "Chocolate  Surfin  pour  Croquer/^ 
and  as  "Chocolat  Auto-Noisettes."  The  descriptions  on  the  packages 
and  also  the  testimony  of  the  witnessess  make  it  apparent  that  both 
preparations  are  adapted  to  meet  the  same  class  of  trade ;  that  they  are 
substantially  alike  and  are  so  regarded  by  consumers.  Language 
which  would  describe  one  would  appropriately  describe  the  other. 
They  are  chocolates  intended  to  be  eaten  in  the  form  in  which  they 
are  sold.  I  cannot  therefore  but  regard  the  products  of  the  complain- 
ant and  defendants  as  having  substantially  the  same  descriptive  proper- 
ties. In  the  Collins  Co.  v.  Oliver  Ames  &  Sons  (C.  C.)  18  Fed.  561,  the 
defendant  was  enjoined  from  using  on  shovels  the  plaintiff's  trade- 
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mark  for  edge-tools.  In  Church  &  Dwight  Co,  v.  Russ  et  al.  (C.  C.) 
99  Fed.  276,  the  defendants  were  enjoined  from  using  on  packages  of 
baking  powder  the  plaintiff's  trade-mark  for  baking  soda  and  saleratus. 
In  Bass  et  al.  v.  Feigenspan,  supra,  the  defendants  were  enjoined  from 
using  on  half  and  half  die  plaintiffs'  trade-mark  for  ale,  and  in  Enoch 
Morgan's  Sons  Co.  v.  Ward,  152  Fed.  690,  81  C.  C.  A.  616,  the  com- 
plainants who  used  the  trade-mark  "Sapolio"  upon  a  scouring  soap 
in  a  cake  form,  asked  for  an  injunction  against  the  defendants  pro- 
hibiting them  from  using  the  word  "Sopono"  as  a  trade-mark  for 
washing  powder.  The  injunction  was  allowed,  the  court  saying  at 
page  693  of  152  Fed.,  page  619  of  81  C.  C.  A.,  "the  fact  that  sapolio 
is  a  cake  and  sopono  a  powder  is  of  no  moment.  The  appeal  is  made 
to  the  same  class  of  customers  who  use  the  respective  articles  for  the 
same  general  purpose."  Other  similar  cases  might  be  cited,  but  it 
seems  unnecessary.  In  conclusion,  I  think  the  complainant  has  estab- 
lished its  rights  to  the  trade-marks  in  question;  that  the  defendants 
have  infringed  them,  and  that  an  injunction  should  issue  to  restrain 
such  infringement,  pursuant  to  the  prayer  of  the  WU  of  complaint 
The  complainant  is  entitled  to  costs. 


Ex  parte  DILLIN. 
(Carcalt  Court,  M.  D.  Tennessee.    April  14,  1908.) 

UnITBD   STAT1»~DeFAULTINO  OPFICEBS— iMPEISONMENT—STATUTKfl— CONSTBUC- 
TION. 

Rev.  St  §  3625  (U.  S.  Comp.  St  1901,  p.  2418),  provides  that  whenever 
any  collector  of  the  revenue,  receiver  of  public  money  or  other  officer 
who  has  received  the  public  money  before  It  is  paid  Into  the  treasury  of 
the  United  States,  falls  to  render  his  account  or  pay  over  the  same,  as  re- 
quired by  law,  a  distress  warrant  shall  be  Issued  against  the  officer  and 
his  sureties,  which  section  3627  provides  shall  be  levied  on  the  officer's 
property,  and  if  the  same  is  insufficient  to  satisfy  the  warrant  it  may  be 
levied  on  the  officer's  person,  who  may  be  committed  to  prison,  there  to 
remain  until  discharged  by  due  course  of  low.  Held,  that  such  act  was 
applicable  only  to  persons  holding  office  under  the  government  at  the 
time  the  writ  was  issued,  and  that  a  defaulting  officer  could  not  be  im- 
prisoned thereunder,  where  his  government  service  had  terminated  prior 
to  the  isBuance  of  the  writ 

Frank  P.  Bond  and  John  R.  Aust,  for  petitioner. 
A.  M.  Tilhnan,  U.  S.  Dist.  Atty.,  and  Lee  Brock,  Asst  U.  S.  Dist 
Atty. 

McCALL,  District  Judge.  Joseph  W.  Dillin,  the  petitioner  in 
this  application  for  a  writ  of  habeas  corpus  was  the  surveyor  of  cus- 
toms for  the  Port  of  Nashville,  Tenn.,  for  several  years  prior  to  June 
30,  1907.  At  that  date  his  term  of  office  expired,  and  his  ^successor 
qualified  and  took  charge  of  the  office.  As  a  result  of  an  examina- 
tion made  of  Dillin's  accounts  in  September,  1907,  it  was  ascertained 
that  he  was  indebted  to  the  government  in  the  sum  of  $6,898.32,  as  is 
shown  by  a  letter  of  date  of  September  25,  1907,  of  W.  Andrews, 
auditor,  addressed  to  the  Secretary  of  the  Treasury.    It  further  ap- 
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pears  that,  at  the  October  term  of  this  court,  the  said  Joseph  W.  Dil- 
lin  was  indicted  for  embezzling  funds  of  the  government  that  came 
into  his  hands  as  collector  of  the  port  at  Nashville.  The  defendant 
was  arrested  and  gave  bond  for  his  appearance  at  the  October  term 
of  this  court.    The  case  was  continued  until  the  present  term. 

It  further  appears  that  on  March  31,  1908,  under  and  by  virtue  of 
section  3625  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  2418),  Maurice  D.  O'Connell, .  as  Solicitor  of  the 
Treasury,  issued  a  writ  directed  to  John  W.  Overall,  Esq.,  U.  S. 
marshal  for  the  Middle  District  of  Tennessee,  reciting  that  the  "said 
Dillin,  late  surveyor  of  customs  of  the  Port  of  Nashville,  in  the  state 
of  Tennessee,  stands  indebted  to  the  United  States  in  the  sum  of 
$6,502.30,  agreeably  to  the  settlement  of  his  account  made  by  the 
pruper  accounting  officer  of  the  Treasury,"  and  that  "the  said  Joseph 
W.  Dillin,  having  failed  to  pay  over  the  said  sum  of  $6,502.30,"  the 
said  U.  S.  marshal,  in  pursuance  of  section  3625  of  the  Revised  Stat- 
utes of  the  United  States,  is  commanded  to  proceed  immediately  to 
levy  and  collect  the  said  sum  of  $6,502.30,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  Dillin,  giving  10  days'  previous  notice 
of  said  intended  sale  at  two  or  more  public  places  in  the  town  or 
county  where  such  goods  and  chattels  may  be  taken,  or  in  the  town 
or  county  where  the  owner  of  said  goods  and  chattels  may  reside, 
and  if  there  should  not  be  found  sufficient  goods  and  chattels  to  satis- 
fy said  sum,  the  marslial  is  commanded  to  commit  the  body  of  Joseph 
W.  Dillin  to  prison,  there  to  remain  until  discharged  by  due  process 
of  law. 

There  is  no  return  of  the  execution  of  this  writ  indorsed  upon  it, 
but  the  petition  for  writ  of  habeas  corpus,  filed  by  said  Dillin,  alleges 
that  under  and  by  virtue  of  said  writ  said  Overall  has  arrested  him,  and 
he  is  now  incarcerated  in  the  jail  of  the  county  of  Davidson,  at  Nash- 
ville, Tenn.,  and  is  illegally  restrained  of  his  liberty,  and  prays  that  the 
writ  of  habeas  corpus  issue  to  bring  him  before  this  court  that  the  legal- 
ity of  his  imprisonment  may  be  inquired  into,  and  that  he  be  set  at  lib- 
erty. First,  because,  as  he  alleges,  he  is  not  now,  and  was  not  at  the 
time  of  the  issuance  of  said  process  and  the  service  of  same,  an  officer 
of  the  United  States  government,  and  did  not  hold  the  position  of  col- 
lector of  moneys,  or  any  other  position  under  the  government;  sec- 
ond, he  alleges  that  at  the  October  term  of  the  United  States  Circuit 
Court  of  the  Middle  District  of  Tennessee  he  was  indicted,  and  under 
which  indictment  he  was  arrested  and  gave  bond  for  his  appearance 
before  said  court  at  its  ensuing  term,  and  that  said  court  now  has 
petitioner  in  its  exclusive  custody  and  jurisdiction,  charged  with  a 
crime.  He  further  alleges  that  he  is  and  has  been  under  the  ex- 
clusive custody  and  jurisdiction  of  said  court  since  his  said  arrest  in 
October,  1907,  and  that  the  process  now  in  the  hands  of  said  John 
W.  Overall,  United  States  marshal,  was  issued  by  the  Solicitor  of  the 
Treasury  of  the  United  States  on  the  31st  day  of  March,  1908. 

Upon  this  petition  a  writ  was  issued,  directed  to  the  marshal  of  the 
United  States  for  the  Middle  District  of  Tennessee,  commanding  him 
to  have  the  body  of  sSiid  Dillin  before  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee,  at  the  Custom  House,  in 
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the  United  States  circuit  court  room  at  Nashville,  Tcnn.,  at  2  o'clock 
p.  m.,  on  the  13th  day  of  April,  1908,  to  be  dealt  with  according  to 
law.  In  obedience  to  said  writ,  the  said  marshal  produced  the  body 
of  said  Dillin  at  the  time  and  place  designated  in  said  writ,  together 
with  his  return,  by  which  it  is  shown  that  said  Dillin  was  seized  and 
was  imprisoned  in  pursuance  of  the  writ  issued  March  31,  1908,  by 
the  said  Solicitor  of  the  Treasury,  herein  above  referred  to.  The  case 
has  been  elaborately  and  ably  argued  by  the  United  States  District 
Attorney  for  the  government,  as  well  as  by  counsel  for  petitioner. 
The  sections  of  the  Revised  Statutes  under  which  this  proceeding  is 
had  provide  as  follows: 

"See.  3625.  Whenever  any  collector  of  the  revenue,  receiver  of  public  money, 
or  other  officer  who  has  received  the  public  money  before  It  is  paid  into  the 
Treasury  of  the  United  StateB,  fails  to  render  his  account  or  pay  over  the 
same  in  the  manner  or  within  the  time  required  by  law,  it  shall  be  the  duty 
of  the  First  Ck)mptroller  of  the  Treasury  (or  the  Ck)mml8sioner  of  Customs, 
as  the  case  may  be,)  to  cause  to  be  stated  the  account  of  such  officer,  exhib- 
iting truly  the  amount  due  to  the  United  States,  and  to  certify  the  same  to  the 
Solicitor  of  the  Treasury,  who  shall  issue  a  warrant  of  distress  against  tlte 
delinquent  officer  and  his  sureties,  directed  to  the  marshal  of  the  district  in 
which  such  officer  and  his  sureties  reside.  Where  the  officer  and  his  sureties 
reside  in  difTerent  districts,  or  where  they,  or  either  of  them,  reside  in  a 
district  other  than  that  in  which  the  estate  of  either  may  be,  which  it  is  in- 
tended  to  take  and  sell,  then  such  warrant  shall  be  directed  to  the  marshals 
of  such  districts  respectively." 

*'Sec.  3G27.  The  marshal  authorized  to  execute  any  warrant  of  distress 
shall,  by  himself  or  by  his  deputy,  proceed  to  levy  and  collect  the  sum  re- 
maining due,  by  distress  and  sale  of  the  goods  and  chattels  of  such  delin- 
quent officers ;  having  given  ten  days'  previous  notice  of  such  intended  sale, 
by  affixing  an  advertisement  of  the  articles  to  be  sold  at  two  or  more  public 
places  in  the  town  or  county  where  the  goods  or  chattels  were  taken  or  in 
the  town  or  county  where  the  owner  of  such  goods  may  reside.  If  the  goods 
and  chattels  be  not  sufficient  to  satisfy  the  warrant,  the  same  may  be  levied 
upon  the  person  of  such  officer,  who  may  be  committed  to  prison,  there  to 
remain  until  discharged  by  due  course  of  law.*' 

• 
To  the  present  generation,  this  proceeding  is  a  novel  one.  It  is  most 
extraordinary  and  drastic,  and  the  statute  authorizing  it  seems  long 
since  to  have  fallen  into  innocuous  desuetude.  If  it  is  ever  permissible 
to  presume  that  a  statute  is  repealed  by  long-continued  disuse  or  failure 
to  enforce  it,  this  would  appear  to  be  a  proper  case  for  the  indulgence 
of  such  presumption.  I  am  unable  to  divine  any  reason  why  it  has 
not  before  been  resorted  to  within  the  last  three-quarters  of  a  century 
in  cases  similar  to  the  one  under  consideration,  unless  it  be  for  the 
reason  that  the  opinion  in  the  case  of  Ex  parte  Randolph  (presently 
to  be  noticed)  was  considered  to  have  practically  annulled  it  in  such 
cases.  I  am  inclined  to  think  that  that  is  true.  No  case  arising  un- 
der these  sections  has  been  before  the  courts,  so  far  as  I  am  advis- 
ed, since  1855.  That  was  the  case  of  John  Den  v.  Hoboken  Land 
Co.,  18  How.  272,  15  L.  Ed.  372,  in  which  the  constitutionality  of 
the  law  was  attacked.  The  Supreme  Court  of  the  United  States  sus- 
tained its  constitutionality.  In  that  case,  however,  the  question  of 
imprisonment  did  not  arise,  but  it  was  a  case  in  which  the  validity  of 
the  title  to  land  sold  under  the  proceeding  provided  for  by  the  sec- 
tions above  quoted,  was  before  the  court.  It  was  held  that  a  distress 
160  F.— 48 
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warrant,  issued  by  the  Solicitor  of  the  Treasury,  under  the  act  of 
May  15,  1820,  c.  107,  §  2,  3  Stat.  592  (U.  S.  Comp.  St  1901,  p.  2418), 
carried  into  the  United  States  Statutes  at  section  3625  ct  seq.  against 
a  delinquent  collector,  is  not  in  conflict  with  the  Constitution,  but  is 
due  process  of  law.  The  next  case  prior  to  the  Den  Case,  arising  un- 
der these  statutes — the  case  of  U.  S.  v.  Noursc,  9  Pet.  8,  9  L.  Ed. 
31 — was  in  1835.  The  next  preceding  case  was  Ex  parte  Randolph, 
1833.  The  last  case  referred  to  is  reported  in  20  Fed.  Cas.  No.  11,558, 
and  was  heard  before  Chief  Justice  Marshall,  sitting  in  the  Circuit 
Court  with  Judge  Barbour,  District  Judge. 

In  discussing  these  sections.  Chief  Justice  Marshall  held  that  they 
must  be  strictly  construed;  that  the  officers  of  the  government  can- 
not act  under  these  sections  on  other  persons  or  on  other  subjects 
than  those  specifically  pointed  out  therein,  nor  can  they  proceed 
in  manner  different  from  that  it  prescribes,  and  he  adds: 

"It  may  be  said  with  confldence  that  the  Legislature  has  not  passed  any 
act  which  in  its  construction  is  ta  be  more  strictly  confined  to  Its  letter.  By 
this  rule  its  words  will  be  examined." 

The  first  cause  assigned  by  the  petitioner,  Dillin,  why  he  should 
not  be  restrained  of  his  liberty  under  these  sections,  is  that  he  is  not 
now,  and  was  not  at  the  time  of  the  issuance  of  the  process,  and  the 
service  thereof,  an  officer  of  the  United  States  government,  and  did 
not  hold  the  position  of  collector  of  moneys  or  any  other  position  un- 
der the  government,  and  therefore  is  not  one  of  the  persons  on  whom 
the  law  was  designed  to  operate.  The  language  of  section  3625,  in 
describing  those  upon  whom  this  law  is  intended  to  operate,  is : 

"Any  collector  of  the  revenue,  receiver  of  the  public  money,  or  any  other 
officer  who  shall  have  received  public  money  before  it  is  paid  into  the  Treas- 
ury of  the  United  States." 

Chief  Justice  Marshall,  in  Ex  parte  Randolph,  in  construing  these 
words,  says: 

"The  obvions  construction  of  these  words  is,  I  think,  that  they  describe 
persons  who  hold  ofllce  under  the  government,  to  whose  hands  the  public 
money  comes  before  it  reaches  the  Treasury." 

Undoubtedly,  Mr.  Dillin,  while  he  was  in  office,  was  a  collector  of 
the  revenue,  and  falls  within  the  description  of  the  statute.  But  the 
words  of  the  Chief  Justice,  just  quoted,  are  in  the  present  tense. 
^'Persons  who  hold  office  under  the  government."  It  is  not  asserted 
that  at  the  time  of  the  issuance  of  this  writ,  as  well  as  at  the  time  of 
its  execution,  that  Dillin  was  an  officer,  but  upon  the  other  hand,  it 
is  alleged,  and  not  denied,  that  he  held  no  office  at  that  time,  and  that 
he  was  a  private' citizen. 

Chief  Justice  Marshall  further  says  that: 

"The  word  'officer*  is  retained  and  is  regularly  used  throughout  the  section, 
showing  plainly  that  no  other  debtor  than  one  who  was  properly  designated 
by  the  term  'officer'  was  contemplated  by  the  act" 

Was  Mr.  Dillin  an  officer  at  the  time  of  the  issuance  of  the  process 
and  of  his  arrest?    The  process,  by  authority  of  which  he  is  in  prison, 
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designates  him  as  the  "late  surveyor  of  customs  for  the  Port  of  Nash- 
ville, in  the  state  of  Tennessee." 

It  is  strenuously  insisted  by  the  district  attorney  that  Mr.  Dillin 
had  been  an  officer  of  the  government,  and  that  while  an  officer  of  the 
government  he  was  a  defaulter.  It  may  be  assumed  that  this  is  true, 
and,  in  a  proceeding  against  him,  no  one  would  deny  that  he  is  re- 
sponsible for  the  money  which  he  failed  to  pay  to  the  government, 
and  to  the  same  extent  as  he  would  have  been  had  he  been  continued 
in  office,  but  as  was  said  by  Chief  Justice  Marshall : 

*'It  is  not  his  responsibility  to  the  United  States,  but  his  liability  to  this 
particular  process  which  is  the  subject  of  inquiry." 

In  my  judgment,  these  drastic  sections  were  enacted  against  officers 
of  the  government,  and  were  intended  to  be  enforced  against  them 
while  in  office  for  the  purpose  of  seizing  them  where  they  were  short 
in  their  accounts  before  they  had  time  to  dispose  of  the  ill-gotten 
money,  or  had  time  to  abscond.  The  statute  does  not  reach  all  public 
debtors,  and  has  selected  especially  those  to  which  it  was  intended, 
and  those  are  officers  named  in  the  act.  No  others  can  be  brought 
within  its  purview.  The  principles  of  strict  construction  which  apply 
to  all  laws  restrictive  of  common  rights  forbid  it.  And  I  think  the 
rules  of  the  strictest  construction  should  especially  be  applied  in  a  case 
liW  the  present,  where  the  party  to  be  imprisoned  has  been  indicted 
in  the  courts  of  the  country  for  his  rnisconduct  in  office,  and  it  is 
sought  to  inflict  this  additional  hardship  upon  him  months  after  he 
has  become  a  private  citizen. 

It  seems  clear  that  the  petitioner's  days  of  imprisonment  under  this 
writ  would  have  no  end,  if  their  termination  depends  upon  his  paying 
the  amount  the  government  claims,  and  for  the  failure  to  do  which 
he  is  incarcerated. 

Entertaining  these  views,  I  am  constrained  to  direct  an  order  dis- 
charging the  prisoner  from  further  imprisonment  under  this  writ. 

I  deem  it  unnecessary  to  pass  upon  the  other  questions  raised 


GREEN  V.  WIDLHITB  et  al. 

(Circuit  Court,  D.   Idaho,  a  D.    October  31,  1906.) 

No.  270. 

Public    Ltawds— Dbsebt    Iiands—Bntbt— Statutes  —  Constbuotion  —  "Cow- 

STBUCTED." 

Act  Cong.  Aug.  30,  1890,  c.  837,  26  Stat  391  (U.  S.  Comp.  St  1901,  p. 
1553),  provides  tbat  all  patents  for  lands  thereafter  taken  up  under  any 
of  the  land  laws  of  the  United  States  on  entries  or  claims  validated  by 
the  act,  west  of  the  one  hundredth  meridian,  should  reserve  a  right  of 
way  for  ditches  or  canals,  "constructed"  by  authority  of  the  United 
States.  Held,  that  the  word  "constructed,"  as  so  used,  did  not  limit  the 
reservation  to  a  right  of  way  for  ditches  already  constructed,  but  extend- 
ed as  well  to  those  "to  be  constructed"  by  the  government  in  furtherance 
of  its  irrigation  scheme  for  the  reformation  of  arid  lands. 

[EH  Note.— ^or  other  definitions,  see  Words  and  Phrases,  vol.  %  Pl 
146a] 
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On  Demurrer  to  Complaint 

Wood  &  Wilson,  for  complainant. 
N.  M.  Ruick,  for  defendants. 

BEATTY,  District  Judge.  By  this  action  complainant,  as  the  owner 
of  certain  lands,  is  asking  an  injunction  against  defendants,  restrain- 
ing them  from  further  excavating  a  certain  canal  over  such  lands, 
which  they  are  constructing  under  the  authority  of  the  government. 
To  the  complaint  the  defendants  interpose  their  demurrer,  assigning 
that  it  does  not  state  a  cause  of  action. 

To  a  proper  understanding  of  the  case  the  consideration  of  two  acts 
of  Congress  is  necessary.  By  the  act  approved  October  2,  1888  (25 
Stat.  526,  c.  1069  [U.  S.  Comp.  St.  1901,  p.  1552]),  it  is  provided  that: 

"An  tbe  lands  which  may  hereafter  be  designated  or  selected  by  such 
United  States  surveys  for  sites  for  reservoirs,  ditches  or  canals  for  Irrigation 
purposes,  and  all  the  lands  made  susceptible  of  irrigation  by  such  reservoirs, 
ditches  or  canals,  are  from  this  time  henceforth  reserved  from  sale  as  the 
property  of  the  United  States,  and  shall  not  be  subject  after  the  passage  of 
this  act  to  entry,  settlement  or  occupation  until  further  provided  by  law." 

The  act  approved  August  30,  1890  (26  Stat.  391,  c.  837  [U.  S.  Comp. 
St.  1901,  p.  1553]),  provides  for  the  repeal  of  so  much  of  tlie  above 
act  "as  provides  for  the  withdrawal  of  the  public  lands  from  entry, 
occupation  and  settlement,"  but  provides: 

'That  in  all  patents  for  lauds'  hereafter  taken  up  under  any  of  the  land 
laws  of  the  United  States  or  on  entries  or  claims  validated  by  this  act,  west 
of  the  one  hundredth  meridian,  it  shall  be  expressed  that  there  Is  reserved 
from  the  lands  in  said  patent  described  a  right  of  way  thereon  for  ditches  or 
canals  constructed  by  authority  of  the  United  States." 

There  are  three  tracts  of  land  involved  and  described  in  the  com- 
plaint, and  all  are  such  as  are  referred  to  by  both  said  acts.  By  the 
first  act  it  is  provided  that  all  "lands  made  susceptible  of  irrigation  by 
such  reservoirs,  ditches  or  canals,  are  from  this  time  henceforth  here- 
by reserved  from  sale  *  ♦  *  and  shall  not  be  subject  after  the 
passage  of  this  act  to  entry,  settlement  or  occupation."  As  to  the  first- 
described  tract,  the  S.  W.  %  of  section  7,  the  complaint  alleges  that 
it  "was  entered  as  desert  land,  under  the  desert  land  laws  of  the  United 
States,  on  the  25th  day  of  May,  1888,  by  Calvin  Cobb,"  who  thereafter 
made  his  final  proof  and  received  his  patent  therefor.  It  is  presumed 
that  what  complainant  means  is  that  on  that  date  a  "declaration"  was 
filed  as  the  law  requires,  and  not  that  the  land  was  entered,  within  the 
usual  meaning  given  that  word  under  the  land  laws  and  practice.  It 
was  the  incipient  step  taken  towards  the  acquisition  of  title  to  the  land. 
This  step  was  taken  some  months  prior  to  the  approval  of  the  said 
first  act  of  October  2,  1888. 

The  question  occurs  whether  this  initial  step  was  sufficient  to  con- 
stitute such  a  right  or  title  to  or  in  the  declarant  as  would  prevent  the 
Congress  from  legislating  concerning^Gt  or  of  depriving  the  declarant 
of  it.  In  the  case  of  Frisbie  v.  Whitney,  76  U.  S.  (9  Wall.)  187,  19  L. 
Ed.  668,  it  was  held  under  the  pre-emption  laws  that  the  pre-emptor 
procured  no  title,  which  the  government  could  not  declare  void,  until 
he  paid  his  purchase  money  .and  received  his  final  receipt.    Does  this 
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also  apply  to  a  claim  under  the  desert  law?  This  law  (Act  March  3, 
1877,  c.  107,  19  Stat  377  [U.  S.  Comp.  St.  1901,  p.  1548])  says  "that 
it  shall  be  lawful  for  any  citizen  *  *  *  upon  the  payment  of 
twenty-five  cents  per  acre,  to  file  a  declaration  under  oath  *  *  * 
that  he  intends  to  reclaim  a  tract  of  desert  land,''  and  then  further  di- 
rects how  he  shall  proceed  to  finally  procure  his  patent.  Whether  the 
rule  applied  by  76  U.  S.  187,  19  L.  Ed.  668,  to  the  pre-emption  law, 
also  applies  here,  has  not  been  specially  discussed  by  counsel.  I  think, 
therefore,  I  should  not  finally  pass  upon.it,  further  than  to  suggest 
that,  as  a  portion  of  the  purchase  money  must  be  made  at  the  time  the 
incipient  steps  are  taken  to  acquire  title,  it  would  seem  that  the  design 
of  the  act  is  to  give  the  party  such  a  title  as  cannot  be  taken  from  him, 
provided,  he  further  so  complies  with  the  act  as  to  be  finally  entitled 
to  his  patent. 

The  only  serious  contention  by  counsel  is  concerning  the  word  "con- 
structed," as  used  in  the  latter  part  of  the  clause  above  quoted  from 
the  act  of  1890,  to  wit: 

*'A  right  of  way  thereon  for  ditches  or  canals  constructed  by  authority  of 
the  United  States." 

The  complainant  contends  that  it  refers  only  to  ditches  or  canals 
already  constructed,  while  defendants  claim  that  it  includes  those  to 
be  constructed  in  connection  with  the  irrigation  reclamation  service 
under  the  direct  control  of  the  government.  But  for  the  doubts  sug- 
gested by  counsel,  none  would  have  occurred  to  me  as  to  the  meaning 
of  this  word  from  a  reading  of  the  entire  paragraph  or  the  statute 
in  which  it  is  used.  The  acts  referred  to  show  that  the  Congress  had 
been  contemplating  a  system  of  government  irrigation  of  the  arid 
lands  of  the  West  which  would  require  reservoirs  and  a  canal  system, 
and  which  should  be  under  the  direct  management  and  control  of  the 
government.  We  know  that  often  in  such  matters  the  government 
moves  slowly,  and  takes  its  preliminary  steps  and  discussions  long  be- 
fore it  finally  puts  the  chief  work  into  operation.  In  the  legislation  re- 
ferred to,  it  was  providing  for  preliminary  surveys  and  investigations. 
Up  to  this  time  it  never  had  entered  upon  any  system  of  irrigation  for 
the  interest  or  benefit  of  the  general  public,  although  it  may  have  had 
some  small  irrigating  schemes  on  government  reservations,  where  it 
owned  or  controlled  all  the  lands,  and  which  were  not  open  to  settlement 
by  its  citizens.  It  did  many  years  since  by  acts,  now  revised  into  sections 
2339,  2340,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  1437),  make  provision 
for  the  protection  of  such  ditches  and  water  rights  as  were  recognized 
by  local  laws  for  "mining,  agricultural,  manufacturing  and  other  pur- 
poses." In  a  sense  it  may  be  said  that  such  ditches  and  canals  are 
constructed  by  the  authority  of  the  United  States;  but  the  ditches  or 
canals  referred  to  in  the  acts  under  discussion  are  those  to  be  con- 
structed by  the  government  in  its  irrigation  schemes  for  the  reclama- 
tion of  its  Western  arid  lands.  As,  at  that  time,  it  had  no  such  ditches 
or  canals,  Congress  ijiust  and  could  have  referred  only  to  those  it  in- 
tended to  construct.  But  the  act  also  provides  for  this  right  of  way 
over  lands  to  be  hereafter  taken  up.  If  Congress  referred  only  to 
canals  already  constrtKted,  this  provision  would  seem  useless;    for, 
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if  a  party  enters  lands  on  which  the  government  already  has  a  canal, 
he  must  take  it  with  notice  thereof  and  as  it  is,  and  the  government 
needs  no  reservation  for  its  right  of  way, 

If  there  could  be  any  serious  doubt  as  to  the  meaning  to  be  attached 
jto  this  word,  I  think  it  is  entirely  dissipated  by  a  consideration  of  the 
debate  had  in  Congress  over  this  act.  That  clearly  shows  that  the 
intention  was  to  include  canals  to  be  constructed  by  the  government 
in  its  irrigation  scheme.  As  my  impression  is  that  the  parties  will 
desire  the  ruling  of  a  higher  court,  I  deem  it  unnecessary  to  pursue 
the  discussion  further;  but  I  cannot  doubt  that  this  word  "construct- 
ed" is  used  in  the  statute  in  a  general  sense,  and  applies  to  ditches  or 
canals  constructed  by  the  authority  of  the  government,  without  refer- 
ence to  time.  • 

The  demurrer  is  therefore  sustained. 


In  re  HARGRAVES. 
(District  Ooiirt,  S.  D.  Georgia,  S.  W.  D.    December  18,  1907.) 

BaNKRUFTCY— EKXHPTI0N8— HOKESTEAD. 

Const.  Ga.  art  9,  S  5  (Code  1895,  S  5916),  proyides  that  the  debtor  shall 
have  authority  to  waive  or  renounce  in  writing  his  right  to  the  exemption 
provided  for  in  section  4  (Code  1895,  S  5915)  except  as  excepted  in  section 
3.  Section  4  (Code  1896,  S  5915)  declares  that  the  General  Assembly  shaU 
provide  for  the  setting  apart  and  valuation  of  the  homestead  exemption, 
but  that  nothing  therein  contained  shall  repeal  existing  laws  for  the  ex- 
emption of  property  from  sale  contained  in  paragraphs  2040-2049  of  the 
Code  of  1873,  It  being  optional  with  the  applicant  to  take  either,  but  not 
both,  of  such  exemptions,  and  section  8  (Code,  S  5914)  declares  that  the 
debtor  shall  have  power  to  waive  or  renounce  in  writing  his  right  to  the 
benefit  of  the  exemption  provided  for  in  such  article  except  as  to  wearing 
apparel,  and  not  exceeding  $300  worth  of  household  and  kitchen  furni- 
ture and  provisions,  to  be  selected  by  himself  and  his  wife.  Held,  that 
where  all  of  the  property  of  a  bankrupt  resident  of  Georgia  had  been  re- 
duced to  money,  the  bankruptcy  court,  though  having  no  procedure  for 
the  enumeration  and  setting  apart  of  the  exemptions  prescribed  by  the 
state  law,  was  nevertheless  a  court  of  equity,  and  was  authorized  to  di- 
rect an  allowance  to  the  bankrupt  out  of  the  proceeds  of  his  assets  of  an 
amount  in  money  sufficient  to  supply  him  with  household  and  kitchen  fur- 
niture and  provisions  so  exempt 

In  Bankruptcy.  Petition  to  review  ruling  of  referee,  denying  a 
homestead  to  the  bankrupt,  on  account  of  waiver. 

G.  L.  Patterson,  for  bankrupt. 

W.  W.  Lambdin,  for  mortgage  creditors. 

SPEER,  District  Judge  (orally).  The  determination  of  this  case 
must  depend  upon  the  policy  of  the  United  States  and  the  policy  of  the 
state  of  Georgia,  as  they  each  relate  to  the  homestead  and  exemption 
laws  of  the  state.  The  settled  policy  of  Congress,  as  made  plain  by  the 
bankruptcy  law,  is  to  preserve  in  substance  the  beneficial  result  to  the 
citizen  of  such  homestead  and  exemption  as  the  state  seeks  to  grant  to 
and  preserve  for  him.  This  will  comprehend  as  well  the  state  exemp- 
tion and  the  limitations  thereof  in  behalf  of  creditors.    It  has  long  been 
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the  policy  of  Georgia  to  allow  such  exemptions.  The  first  act,  adopt- 
ed, I  believe,  in  1822,  for  the  reason  that  it  included  in  its  protected 
articles  a  "trooper's  horse/'  has  been  popularly  termed  a  "pony"  home- 
stead. These  articles  must,  qnder  the  state  practice,  be  set  apart  by 
the  ordinary  before  it  can  become  operative  under  the  state  laws.  An- 
other homestead  was  that  provided  for  by  the  Constitution  of  1868. 
This  was  enacted  in  the  period  of  our  history  about  which  few  of  us 
can  have  any  particular  pride.  The  Constitution  then  adopted  pro- 
vided an  absolute  exemption  of  a  large  amount,  $5,000,  I  believe,  and 
the  courts  of  that  period  held  that,  with  regard  to  this,  a  general 
waiver  in  behalf  of  creditors  was  null  and  void.  This  became  unsat- 
isfactory to  the  conscientious  and  debt-respecting  people  of  the  state, 
and  there  was  substituted  therefor  a  homestead  exemption  by  the  Con- 
stitution of  1877.  This  was  in  the  amount  of  $1,600,  and  many  care- 
ful provisions  were  made  to  preserve  it,  so  that  it  might  be  the  basis 
of  a  home  for  the  family.  It  is  well  known  that  this  Constitution  was 
composed  by  a  large  body,  comprising  many  eminent  statesmen  and 
lawyers,  whose  knowledge  of  the  character  and  necessities  of  our 
people,  and  whose  learning  in  the  science  of  jurisprudence,  has  scarce- 
ly been  surpassed.  To  the  people  and  the  bar  of  Georgia,  it  would  be 
superfluous  to  recite  the  bead-roll  of  illustrious  names  who  formed 
that  body.  We  all  know  how  they  loved  Georgia,  how  well  they  un- 
derstood the  necessities  of  our  people,  and  particularly,  of  our  plain 
people,  and  at  the  same  time  how  clear  was  their  conception  of  the 
absolute  importance  of  preserving  the  credit  of  the  state,  and  at  the 
same  time  the  importance  of  securing  to  the  men  of  moderate  means 
for  temporary  use  the  fund  with  which  to  carry  on  their  agricultural 
or  other  industrial  pursuits.  They  provided,  as  we  have  seen,  an  ex- 
emption by  no  means  so  liberal  as  that  which  had  been  granted  by 
the  Constitution  of  1868,  but  they  gave  to  the  head  of  the  family  the 
right  to  waive  it.  To  make  this  operative,  they  gave  such  dignity  and 
effect  to  a  note  or  other  contract,  containing  such  waiver,  that  it  be- 
came easy  to  perfect  the  Hen  against  such  part  of  the  homestead  as 
was  pledged  to  secure  the  debt.  This  waiver,  the  bankruptcy  courts 
of  the  United  States,  including  the  Supreme  Court,  have  carefully  pro- 
tected. 

The  clauses  of  the  organic  law  of  the  state,  granting  this  homestead 
and  authorizing  the  waiver,  are  found  in  article  9  of  the  Constitution, 
and  particularly  in  section  5916  of  the  Code  of  Georgia.  There  are  sev- 
eral provisions,  which  must  be  considered  together  in  order  to  deter- 
mine the  precise  question  now  under  consideration.  The  section  just 
quoted  provides : 

"The  debtor  shall  have  authority  to  waive  or  renounce  in  writing  his  right 
to  the  benefit  of  the  exemption  provided  for  in  section  four,  except  as  is  ex- 
cepted in  section '  three  of  this  article." 

When  we  turn  to  section  4,  we  find  a  provision  in  this  language : 

"The  General  Assembly  shall  provide  by  law,  as  early  as  practicable,  for 
tlxe  setting  apart  and  valuation  of  said  property.  But  nothing  in  this  article 
shall  be  construed  to  affect  or  repeal  the  existing  laws  for  exemption  of  prop- 
erty from  sale,  contained  in  the  present  Oo6b  of  this  state  in  paragraphs  2040 
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to  2049,  Incluslye,  and  the  acts  amendatory  thereto.    It  may  be  optional  to 
the  applicant  to  take  either,  but  not  both,  of  such  exemptions.'' 

When  we  further  recur  to  section  3  of  the  article,  referred  to  in 
section  6916  of  the  Code  of  1895,  we  find  the  following  unequivocal 
language : 

**The  debtor  shall  have  power  to  waive  or  renounce  In  writing  his  right  to 
the  benefit  of  the  exemption  provided  for  in  this  article,  except  as  to  wearing 
apparel,  and  not  exceeding  three  hundred  dollars*  worth  of  household  and 
kitchen  furniture,  and  provisions^  to  be  selected  by  himself  and  his  wife,  if 
any,"  etc 

Now,  the  benevolent  object  of  the  clause  last  mentioned  and  of  all 
the  clauses,  construed  in  pari  materia,  is  very  clear.  It  was  the  pur- 
pose of  the  state,  as  expressed  by  the  convention  of  its  people,  that  the 
man  of  humble  means  should  not  be  stripped  of  all  he  possessed,  made 
destitute,  and  penniless  and  hopeless,  "turned  out  in  the  big  road." 
The  philos9phic  and  broad-minded  men  who  enacted  these  provisions 
clearly  understood  what  calamities  had  resulted  in  the  past,  and  might 
result  thereafter,  from  harsh,  severe,  and  irresistible  measures  against 
the  debtor  class.  They  did  not  mean  that  Georgia  should  be  a  state 
wherein  the  decay  of  its  citizenship  should  keep  even  'Step  with  the  ac- 
cumulation of  its  wealth.  They  gave  to  the  poor  man,  therefore,  not- 
withstanding his  own  misguided  conduct,  notwithstanding  any  obliga- 
tion he  might  make,  or  covenant  he  might  sign,  and  to  his  family,  the 
power  to  retain  in  an  emergency  enough  to  protect  the  family  from 
destitution,  from  starvation,  and  from  positive  discomfort  and  degrada- 
tion for  want  of  clothing.  How  valuable  was  this  provision  is  known 
to  all  who  are  familiar  with  the  short  and  simple  annals  of  the  poor. 
How  many,  who,  though  for  a  time  unfortunate,  have  in  their  virile 
and  industrious  manhood  taken  advantage  of  this  provision  to  seize 
the  opportunity  for  a  new  start  in  the  contests  of  life.  What  increment 
of  happiness  and  comfort  to  the  people,  and  of  wealth  to  the  state, 
cannot  be  estimated,  but  that  much  good  has  resulted  cannot  be  doubt- 
ed. This  provision,  then,  for  food  and  clothing  is  not  the  subject  of 
waiver.  It  is  inexorable  and  organic  law  which  preserves  it  as  the 
last  resource  of  the  humble,  the  hungry,  and  the  hopeless. 

It  is,  however,  said  that  the  bankrupt  did  not  ask  for  this  provision, 
that  he  sought  to  obtain  the  "pony"  homestead,  and  that  he  sought 
for  a  sum  out  of  the  $1,600  homestead,  against  both  of  which  his 
waiver  can  be  made  effective.  This  makes  little  difference.  We  can- 
not in  this  court  adopt  the  machinery  of  the  state  court.  We  have  no 
ordinary  to  enumerate  and  set  apart  either  of  these  homesteads,  but  a 
bankruptcy  court  of  the  United  States  is  a  court  of  equity.  It  can  mold 
and  frame  its  decrees  so  as  to  carry  out  in  substance  the  beneficial  pur- 
poses intended  by  the  state  law.  The  fact  that  this  property  was 
not  set  apart  in  specifics,  or  applied  for  in  specifics,  concerns  us  not 
at  all.  We  have  the  power  here  to  make  that  substantially  certain, 
which  the  state  officers  upon  proper  application  could  have  made  en- 
tirely certain.  ^  Since  it  is  competent,  the  court,  therefore,  will  protect 
the  bankrupt  in  his  substantial  right,  whether  he  sought  that  right 
or  some  other.    The  act  creating  a  uniform  system  of  bankruptcy  is  a 
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great  remedial  statyte;  mainly  for  the  benefit  of  the  necessitous  and 
the  poor.  The  whole  record  is  before  us  on  the  petition  for  review. 
This  may  be  regarded  as  an  investigation  de  novo,  so  far  as  this  ap- 
plication for  exemption  is  involved.  We  may  direct  the  bankrupt's 
attorney  by  suitable  amendment  to  ask  for  an  order  that  we  may 
grant  to  the  bankrupt  the  exemptions  as  to  wearing  apparel,  household 
and  kitchen  furniture,  and  provisions,  authorized  by  the  state  laws, 
and  since  it  seems  that  the  whole  estate  has  been  reduced  to  cash  in 
the  hands  of  the  trustee,  while  we  cannot  so  far  administer  the  state 
law  as  to  require  the  purchase  of  the  specific  articles  thus  protected, 
we  may  direct  that  enough  values  in  the  hands  of  the  trustee  may.  be 
turned  over  to  the  bankrupt,  to  do  with  it  as  best  he  can  in  securing 
this  benefit  to  himself  and  family.  This  is  the  rule  with  regard  to  all 
exemptions  which  are  secured  by  the  bankrupt  act.  The  decree  may 
provide  that  the  bankrupt  shall  not  be  deprived  of  his  wearing  ap- 
parel, and  that  enough  shall  be  turned  over  to  him  to  supply  him 
household  and  kitchen  furniture,  and  provisions,  in  the  amount  secured 
by  the  law  of  the  state.  To  that  end,  an  order  may  be  taken,  authoriz- 
ing the  bankrupt  to  make  this  amendment.  When  this  is  done,  the 
ruling  of  the  referee,  so  far  as  that  portion  of  the  exemption  is  con- 
cerned, will  be  reversed,  but  it  will  be  affirmed  as  to  all  tfie  values  in 
the  hands  of  the  trustee,  exceeding  the  values  of  the  household  and 
kitchen  furniture,  and  provisions,  which  the  Constitution  of  the  state 
has  so  carefully  guarded. 


GUARANTY  TRUST  CO.  OF  NBW  YORK  ▼.  PHILADBLPHIA  &  L.  V 
TRACTION  CO.  et  al. 

SAME  V.  LEHIGH  VALLEY  TRAOTION  CO.  et  aL 

(Circolt  Court,  B.  D.  Pennsylvania.    April  2,  190a) 

Nos.  1,  2. 

Stbeet  RAiLBOAoa— MoBTGAGEs—FoBKoz^osxnoB— Pbefebbkd   Claims. 

Where  receivers  were  appointed  for  two  traction  companies  in  mortgage 
foreclosure  proceedings,  and  the  property  brought  less  than  the  mort- 
gages, but  a  fund  was  provided  to  pay  preferred  claims,  and  it  appeared 
that  one-fourth  of  an  expenditure  for  repairs  to  a  bridge  were  necessary 
for  the  continued  operation  of  the  roads,  and  had  been  performed  on  the 
credit  of  the  earnings  within  six  months  prior  to  the  appointment  of  the 
receivers,  and  that  three-fourths  of  the  work  was  imnecessary,  the  claim- 
ant was  entitled  to  a  preference  only  to  the  extent  of  one-fourth  of  the 
amount  due. 

In  Equity.    On  exceptions  to  master's  report. 

Joseph  T.  Foulke,  P.  K.  Erdman,  and  Edward  Harvey,  for  excep- 
tions. 

J.  Percy  Keating,  opposed. 

HOLLAND,  District  Judge.    These  exceptions  to  the  master's  re- 
port are  filed  by  intervenmg  creditors  in  this  foreclosure  proceeding. 
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Some  of  the  claims  are  against  the  Lehigh  Valley  Traction  Company, 
and  others  against  the  Philadelphia  &  Lehigh  Valley  Traction  Com- 
pany. Some  are  disallowed  as  a  whole,  while  others  are  allowed  in 
part  and  disallowed  as  to  part.  They  are  unsecured  claims  presented 
for  payment  against  a  fund  in  the  hands  of  the  receivers  on  foreclosure 
proceedings  on  two  mortgages,  one  against  the  Lehigh  Valley  Trac- 
tion Company,  and  one  against  the  Philadelphia  &  Lehigh  Valley  Trac- 
tion Company.  The  properties  brought  less  than  the  mortgages,  but  a 
fund  has  been  provided  for  the  payment  of  all  claims  found  to  be  pref- 
erential. 

The  master,  with  g^eat  care,  went  into  the  question  of  what  claims 
were  for  necessary  operating  expenses  contracted  on  the  credit  of  the 
earnings  within  six  months  of  the  time  of  the  appointment  of  receivers, 
and  which  claims  were  beyond  that  period  and  not  preferential;  also 
what  claims  were  not  contracted  on  the  credit  of  the  earnings  for  nec- 
essary operating  expenses,  and  for  that  reason  not  preferential.  Some, 
however,  were  found  to  be  in  part  preferential,  and  part  not  so,  be- 
cause they  were  contracted  prior  to  the  six  months  period.  In  passing 
upon  each,  whether  allowed  or  not,  the  master  has  properly  disposed 
of  the  claims  presented,  both  as  to  his  findings  of  fact  and  the  applica- 
tion of  the  law,  so  well  settled  in  the  United  States  courts  as  to  all 
questions  raised  by  the  exceptions  to  his  report.  An  examination  of 
this  report  shows  that  in  his  disposition  of  each  disputed  claim  the  mas- 
ter is  supported  by  a  similar  case  decided  in  the  United  States  courts. 

The  only  exceptions  are  the  claims  of  the  National  Bridge  Company 
and  George  F.  Schlicher  against  the  Lehigh  Valley  Traction  Company. 
The  claim  of  the  bridge  company  is  for  $10,777.86,  and  that  of  Mr. 
Schlicher  is  for  $721.78.  The  former  is  for  the  erection  of  a  bridge 
connecting  West  Bethlehem  with  Bethlehem.  The  latter  is  for  lumber 
furnished  to  that  bridge.  One-fourth  of  each  of  these  claims  was  al- 
lowed by  the  master,  upon  the  theory  that  to  that  extent  the  expendi- 
ture was  for  necessary  operating  expenses  contracted  on  the  credit  of 
the  earnings  of  the  company,  and  therefore  preferential ;  but  the  other 
thf ee-fourths  of  the  cost  of  the  bridge,  not  being  a  necessary  operating 
expense,  but  voluntarily  assumed  by  the  railroad  company  without  any 
necessity  therefor,  was  not  such  an  expenditure  as  under  the  law  is  re- 
garded as  preferential.  In  this  we  think  the  master  is  right.  The  un- 
contradicted evidence  shows  that  three-fourths  of  the  work  was  un- 
necessary. Alfred  Claire,  the  engineer,  for  the  Lehigh  Valley  Traction 
Company,  who  was  in  charge  of  the  repairs  of  this  bridge  before  the 
appointment  of  the  receivers,  testified  as  follows : 

"Q.  Was  all  this  work  necessary  for  the  purpose  of  strengthening  the  floor 
system  that  you  did?  A.  I  should  not  say  It  was  absolutely  necessary;  no. 
Q.  Was  it  necessary  for  the  purpose  of  carrying  the  heavy  cars?  A.  Our  por- 
tion was  necessary  to  carry  our  heavy  cars.  Q.  Was  it  necessary  to  renew 
the  public  side  at  all?  A.  No,  sir ;  not  at  all.  That  could  have  existed  to-day 
as  it  was  then.  Q.  Why  did  you  do  It?  A.  Simply  to  make  the  construction 
uniform.  ♦  ♦  ♦  Q.  What  proportion  of  the  work  done  on  the  public  way 
was  not  necessary  to  strengthen  the  bridge?  A.  I  should  say  fully  three-quar- 
ters of  the  bridge.  Q.  Was  the  supporting  part  of  thla  structure  touched  at 
all?    A.  None  whatever." 
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The  testimony  of  this  witness  was  not  contradicted,  and  the  finding 
of  the  master  that  one-fourth  of  the  expenditure  was  preferential,  as 
for  necessary  operating  expenses,  and  disallowing  the  remaining  three- 
fourths,  because  not  preferential,  we  think,  was  justified. 

All  the  exceptions  are  dismissed,  and  the  report  is  confirmed. 


In  re  KSYBSw 

(District  Ck>art,  D.  MassachiiBetts.    April  10,  1907.) 

N<K  8,744L 

1.  Banxbuptct— Claims— Rejegtion—Rxheabino. 

Where  a  referee's  order  disallowing  claims  In  bankruptcy  on  the  sole 
ground  that  the  claims  were  not  offered  for  proof  within  the  time  re- 
quired was  sustained  on  a  petition  for  review,  and  shortly  thereafter  the 
Circuit  Court  of  Appeals  in  another  case  jso  construed  the  banlcruptcy 
act  that  such  claims  would  not  have  been  barred,  claimants  were  en- 
titled to  a  rehearing,  though  no  appeal  was  claimed. 

2.  Sams— JuBiSDicTioR— Obdebs  in  Baivkbuptct— Review. 

In  bankruptcy  proceedings,  the  court's  power  to  reconsider  and  re- 
vise Its  orders  and  decrees  does  not  expire  with  the  term  at  which  they 
were  made. 

3.  8AME--CLAIMS~-"LlQtnDATED    BY   LlTIOATION." 

After  bankruptcy,  certain  proceedings  were  brought  in  the  state  court 
to  set  HsMe  a  conveyance  of  property  from  the  bankrupt  to  claimants 
before  adjudication.  If  the  conveyance  had  been  held  good,  the  claims 
would  have  been  satisfied  from  the  property  conveyed,  whicli  claimants 
sought  to  hold  as  security  for  their  claims,  in  wlilch  they  were  unsuc- 
cessful. Held  that,  though  such  litigation  did  not  in  terms  relate  to  the 
amounts  due  claimants,  the  question  litigated  necessarily  Involved  a  de- 
termination of  the  net  amount  for  which  their  claims  should  be  finally 
allowed,  and  hence  such  claims  should  be  regarded  as  "liquidated  by 
litigation,"  within  Bankr.  Act  July  1,  1897,  c.  541,  $  57n,  30  Stat.  561 
<U.  B.  Oomp.  St.  1001,  p.  8444),  provldhcig  that  if  claims  are  liquidated 
by  litigation,  and  final  judgment  therein  Is  rendered  within  30  days  be- 
fore or  after  the  expiration  of  a  year  from  the  adjudication,  they  shall  be 
proved  within  00  dayn  after  the  rendition  of  such  judgment 

[Ed.  Note. — B^or  other  definitions,  see  Words  and  Phrases,  vol.  5,  p. 
4175.] 

In  Bankruptcy.  On  petition  of  George  A.  Williams  and  Williams  & 
Bridges  for  rehearing. 

Henry  L.  Parker,  Jr.,  for  trustee. 
T.  H.  Gage,  Jr.,  for  creditors. 

DODGE,  District  Judge.  The  referee  disallowed  claims  offered  for 
proof  by  these  petitioners,  and  on  petition  for  review  the  disallowance 
was  sustained  by  this  court  November  8,  1906.  The  petitioners  claim- 
ed no  appeal,  and  the  time  for  claiming  one  under  section  25  of  the 
bankruptcy  act  expired  November  18,  1906.  On  January  24,  1907, 
the  opinion  of  the  Circuit  Court  of  Appeals  for  this  curcuit  in  Powell 
V.  Leavitt,  150  Fed.  89,  80  C.  C.  A.  43,  was  handed  down.  If  that 
opinion  had  been  announced  before  November  8,  1906,  this  court  could 
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not  in  this  case  have  sustained  the  referee,  as  it  did,  upon  the  sole 
ground  that  the  petitioners'  claims  were  not  offered  for  proof  until  aft- 
^r  the  time  had  expired  which  is  allowed  for  such  proof  by  section 
57n  of  the  bankruptcy  Act  (Act  July  1, 1898,  c.  541,  30  Stat.  561  [U.  S. 
Comp.  St.  1901,  p.  3444]).  The  referee  held  that  the  proof  was  too 
late,  even  if  the  claims  were  to  be  regarded  as  ''liquidated  by  liti'ga-  , 
tion,"  within  the  meaning  of  the  section  referred  to,  and  in  this  view 
the  court  agreed.  But  in  Powell  v.  Leavitt  the  Circuit  Court  of  Ap- 
peals has  expressly  declared  that  the  exception  contained  in  section  57n 
with  regard  to  claims  "liquidated  by  litigation"  is  to  be  interpreted  as 
if  it  read : 

**If  the  final  judgment  therein  Is  rendered  within  thirty  days  before  the 
expiration  of  such  time  or  at  any  time  thereafter.'' 

Under  this  construction,  the  petitioners'  proof  was  within  the  time 
limited,  and  the  referee  and  this  court  were  wrong  in  disallowing  it. 

Of  the  above  construction  of  section  57n,  now  authoritatively  settled 
as  the  true  construction  in  such  manner  as  to  bind  the  courts  of  bank- 
ruptcy within  this  circuit,  it  seems  to  me  that  the  petitioners  ought  to 
have  the  same  benefit  which  they  would  have  had  if  the  decision  in 
Powell  V.  Leavitt,  had  been  announced  a  few  weeks  earlier,  or  if  my 
decision  in  this  case  had  been  delayed  until  a  few  weeks  later.  Not- 
withstanding the  fact  that  the  petitioners  claimed  no  appeal,  as  they 
might  have  done,  I  see  no  reason  why  a  rehearing  may  not  be  ordered 
for  this  purpose ;  it  being  conceded  that  no  steps  have  been  taken  since 
November  8,  1906,  whidi  have  changed  the  situation  of  the  parties  so 
far  as  the  distribution  of  the  assets  is  concerned.  The  same  funds 
which  were  then  in  the  hands  of  the  trustee  he  holds  now,  and  it  is 
not  too  late  to  admit  the  petitioners,  if  their  right  is  clear,  to  a  share 
in  their  distribution.  The  term  of  the  court  within  which  its  decision 
of  that  date  was  made  came  to  an  end  before  this  petition  for  rehearing 
was  filed;  but  I  think  I  am  justified  in  holding  that,  in  bankruptcy 
proceedings,  the  court's  power  to  reconsider  and  revise  its  orders  and 
decrees  does  not  expire  with  the  term  at  which  they  are  made.  In  re 
Ives,  113  Fed.  911,  51  C.  C.  A.  541;  In  re  Kaufman  (D.  C.)  136  Fed. 
262.    A  rehearing  is  therefore  ordered. 

One  question  still  remains  open  to  the  creditors  who  oppose  the  al- 
lowance of  the  claims.  They  contend  that  the  claims  were  not  "liqui- 
dated by  litigation"  at  all,  and  are  not,  therefore,  within  the  exception 
contained  in  section  57n,  however  that  exception  may  be  construed. 
This  was  urged  and  controverted  before  the  referee,  and  again  before 
the  court  on  the  petition  for  review ;  but  neither  the  referee  nor  the 
court  has  passed  upon  the  question.  The  argument  has  been  made  and 
replied  to  again  upon  this  application  for  rehearing,  and  it  is  under- 
stood that  no  further  opportunity  to  be  heard  is  desired  by  either  party. 
Upon  that  understanding  the  question  may  now  be  considered  and  de- 
cided. Upon  its  decision  the  allowance  or  disallowance  of  the  claims 
now  depends. 

The  referee's  certificate  recites  the  history  of  the  litigation  in  the 
state  courts  to  set  aside  the  conveyance  of  property  which  the  bankrupt 
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hid  made  to  these  petitioners  before  adjudication.  It  further  states 
that,  if  the  bill  of  sale  had  been  held  to  be  good,  the  claims  of  the  peti* 
tioners  would  have  been  satisfied,  and  they  would  not  have  presented 
any  claims  against  the  bankrupt  estate.  They  sought  to  hold  the  prop- 
erty covered  by  the  bill  of  sale  as  security  for  these  very  claims  now 
presented.  Their  claims  were  satisfied  or  unsatisfied,  according  as  the 
bill  of  sale  was  held  good  or  bad  in  the  result  of  the  litigation.  Al- 
though the  litigation  did  not  in  terms  relate  to  the  amounts  due  these 
creditors,  yet,  since  the  question  litigated  necessarily  involved  the  de- 
termination of  the  net  amount  for  which  their  claims  should  be  finally 
allowed,  I  think  the  claims  are  to  be  considered  as  "liquidated  by  litiga- 
tion/' within  the  meaning  of  section  57n.  Hutchinson  v.  Otis,  115 
Fed.  937,  63  C.  C  A.  419 ;  Powell  v.  Leavitt,  160  Fed.  89,  80  C.  C. 
A.  43. 

The  former  order  of  November  8,  1906,  affirming  the  decision  of 
the  referee  disallowing  these  claims,  is  therefore  now  to  be  vacated. 
The  referee's  decision  is  reversed,  and  the  claims  are  to  be  allowed. 


In  re  BURSTEIN. 

(District  Court,  D.  Connecticut    May  4»  1908.) 

No.  1,817. 

Bankbuptot*-Bioht  to  Dischabge— Bvidenoe  Considebbd. 

Evidence  considered,  and  hel4  Insufficient  to  warrant  tlie  denial  of  a 
bankrupt's  discharge  on  tlie  ground  of  concealment  of  assets,  or  failure 
to  keep  books  with  intent  to  conceal  his  trne  financial  condition. 

In  Bankruptcy.    On  application  for  discharge. 
The  following  is  the  report  of  Special  Master  Henry  G.  Newton 
upon  petition  for  discharge: 

I,  Henry  G.  Newton»  referee  in  bankruptcy  for  the  New  Haven  county  dis- 
trict of  the  district  of  Connecticut,  to  whom  the  above-entitled  case  was  refer- 
red as  special  master,  do  hereby  certify: 

That  the  above-named  Jacob  Bursteln,  of  WalIlngford>  Conn.,  was  duly  ad- 
judicated a  bankrupt  herein  on  June  19,  1907;  that  on  October  24,  1907, 
the  petition  of  the  bankrupt  for  a  discharge  from  all  his  debts  in  bank- 
ruptcy was  duly  filed  with  the  clerk  of  said  court,  and  was  duly  referred 
to  me  by  said  court  for  further  proceedings;  that  on  October  29,  1907,  I 
fixed  the  8th  day  of  March,  1908,  at  3  p.  m.,  at  my  office,  Room  9,  No.  818 
Ghnpel  street.  New  Haven,  Conn.,  as  the  time  and  place  for  a  hearing  on  said 
petition  for  discharge,  for  examining  the  bankrupt,  and  for  showing  cause, 
If  any,  why  such  discharge  should  not  be  granted ;  and  on  October  29,  1907, 
I  gave  due  notice  thereof  to  all  creditors  whose  names  appear  upon  the 
schedules  of  the  bankrupt,  to  all  attorneys  who  appear  in  the  case,  and  to 
all  persons  Interested,  by  mailing  and  publishing,  as  appears  by  my  certificate 
with  copy  of  notice  hereto  annexed.  Henry  Horton,  one  of  the  principal  cred- 
itors, appeared  to  object  and  filed  in  due  time  his  specifications.  The  bank- 
rupt thereupon  filed  his  motion  to  dismiss  the  specifications,  which  was  de- 
clined by  the  special  master.  A  copy  of  the  specitlcntions,  motion,  and  deci- 
sion of  master  are  hereto  annexed.  The  matter  was  then  heard  on  the  facts, 
and  the  referee  finds  and  recommends  as  follows : 

Bankrupt  signed  and  filed  bis  petition  June  19,  1907.  He  was  engaged  in 
the  business  of  selling  bicycle  and  automobile  goods  and  making  repairs. 
Between  January  1,  1907,  and  said  June  19,  1907,  he  bought  goods  to  the 
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amount  of  nearly  $1,750.  Of  the  goods  so  bought,  he  had  on  hand  at  tbe 
time  of  hankruptcy  not  more  than  $800  worth,  estimated  at  cost.  All  the 
others  had  been  disposed  of  at  a  profit,  and  all  were  paid  for,  except  about 
$36.50  then  due.  There  were  no  losses  from  bad  debts.  I  estimate  that 
the  $1,450  worth  of  goods,  being  the  $1,750  bought,  less  $300  on  hand,  with 
the  work  on  repairs  which  would  go  with  them,  brought  in  somewhere  be- 
tween $1,860  and  $2,200.  The  bankrupt  accounts  for  this  somewhat  as  ap- 
pears by  his  bill  of  items  hereto  annexed.  Of  these  Items,  less  than  $225  was 
paid  for  goods;  and  $415  is  claimed  to  have  been  paid  for  loans.  The 
bill  of  items  appears  to  be  correct,  except  the  items  of  $100  for  baby  clothes, 
which  I  do  not  think  should  have  amounted  to  $25;  the  $264  for  living  ex- 
penses, which  I  think  is  too  high ;  and  the  $M  for  incidental  expenses,  as  to 
which  I  have  no  means  of  estimating.  Deducting,  however,  from  the  $1,930.43 
appearing  on  the  bill  of  items.  $75  for  baby  clothes  and  $125  for  household 
and  incidental  expenses,  making  $200,  would  leave  $1,730.43.  And,  while 
this  is  less  than  the  amount  probably  received  from  the  $1,450  worth  of  goods, 
I  do  not  think  that  the  evidence,  aside  from  the  failure  to  keep  books,  is  so 
clear  as  to  concealment  as  the  cases  on  that  subject  require,  and  cannot  rec- 
ommend that  the  discharge  be  denied,  unless,  with  the  uncertainty,  the  failure 
to  keep  books  under  the  circumstances  detailed  Justifies  such  denial. 

The  specification  as  to  keeping  books  is :  "(4)  Said  bankrupt,  with  the  intent 
to  conceal  his  true  financial  condition,  has  destroyed,  concealed,  and  failed 
to  keep  books  of  account  or  records  from  which  such  condition  might  be  as- 
certained, and  has  destroyed  and  concealed  any  and  all  records  showing  his 
financial  condition."  As  to  whether  this  allegation  is  sufficient,  I  cite,  in  ad- 
dition to  the  authorities  contained  in  the  memorandum  of  decisions  upon 
the  motion  to  dismiss,  the  following:  In  Re  Patterson,  10  Am.  Bankr.  Rep. 
371,  373,  374,  121  Fed.  921  (Northern  district  of  New  York,  Judge  Ray),  al- 
legation approved.  Godshalk  Co.  v.  Sterling  (United  States  Circuit  Court  of 
Appeals,  Third  Circuit)  12  Am.  Bankr.  Rep.  302,  129  Fed.  580,  64  a  C.  A. 
148,  specification  that  "said  bankrupts  did,  with  Intent  to  conceal  their  finan- 
cial condition,  fail  to  keep  books  of  account  or  records  from  which  such  con- 
dition might  be  ascertained.*'  On  page  303  of  12  Am.  Bankr.  Rep.,  page  5S2 
of  129  Fed.,  page  150  of  64  C.  C.  A.,  the  court  says :  **We  cannot  assent  to  the 
suggestion  that  it  was  the  duty  of  the  objecting  creditor  to  specify  what 
books  of  account  the  bankrupts  should  have  kept  We  think  the  specification 
went  far  enough  when  it  afilrmed  that  the  bankrupts,  with  intent  to  con- 
ceal their  financial  condition,  failed  to  keep  books  of  account  or  records 
from  which  condition  might  be  ascertained."  In  Milgraum  v.  Ost,  12  Am. 
Bankr.  Rep.  306,  120  Fed.  827,  a  E^^ecification  that  **said  bankrupts  have,  with 
intent  to  conceal  their  financial  condition,  destroyed,  concealed,  or  failed  to 
keep  books  of  account  or  records  from  which  such  condition  might  be  ascer- 
tained," was  held  insufficient;  Judge  McPherson  saying  that  this  has  been  so 
often  decided  to  be  bad  that  nothing  more  need  be  said  upon  the  subject." 
In  re  Ginsburg,  12  Am.  Bankr.  Rep.  459,  130  Fed.  627.  Judge  Holland  (Eastern 
district  of  Pennsylvania)  holds  that  a  specification  that  ''bankrupt  failed  to 
keep  books  of  account  or  records  from  which  his  true  condition  might  be  as- 
certained" was  sufficient.  In  Re  Garrison  (U.  S.  C.  O.  A..  Second  Circuit)  149 
Fed.  178,  79  C.  C.  A.  126,  Judge  Cox  delivering  the  opinion,  the  allegation 
is  that  the  "bankrupt  failed  to  keep  any  books  of  account,  records,  or  papers 
from  which  his  true  financial  condition  or  interest  in  said  business  might 
be  ascertained."  There  appears  to  have  been  no  question  as  to  the  sufficiency 
of  this  allegation. 

In  the  present  case  no  books  of  account  from  which  the  financial  condition 
could  be  ascertained  were  kept.  The  only  book  presented  Is. tbe  bank  pass 
book,  in  which  account  $700  were  deposited  during  the  time  in  question.  Be- 
side his  books,  a  quantity  of  checks  and  receipts  were  produced.  No  evi- 
dence that  the  failure  to  keep  books  was  with  intent  to  conceal  his  financial 
condition  was  offered,  other  than  substantially  that  which  would  be  necessary 
to  prove  the  foregoing  facts.  It  w^as  claimed  upon  the  hearing  by  bankrupts 
counsel  that  the  bankrupt  was  a  foreigner,  ignorant  and  unable  to  keep 
books,  and  that  his  bank  book  and  checks  and  receipts,  and  the  evidence  of- 
fered, sufficiently  showed  his  financial  condition.    The  bankrupt  testified  be 
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bad  no  intent  to  conceal  his  financial  condition,-  and  gave  as  his  reasons  for 
failing  to  keep  such  books  that  he  was  Ignorant  of  bookkeeping,  never  had 
been  accustomed  to  keep  books,  and  had  only  a  few  months'  schooling  in  Ills 
lifetime,  and  cbuld  not  spell  well.  He  testified  that  he  kept  on  file  his  checks, 
receipts,  and  unpaid  bills;  that  none  of  these  papers  were  at  any  time  de- 
stroyed or  concealed ;  and  that  he  had  turned  over  to  the  trustee  such  papers 
and  bills  as  had  been  asked  for.  Bankrupt  had  been  able  to  make  out  ac- 
curate schedules  of  his  creditors  and  the  amounts  due  them  In  the  preparation 
of  his  petition  in  bankruptcy.  Bankrupt  had  been  in  lousiness  only  the  pre- 
vious season  on  his  own  account,  and  he  testified  that  during  that  time  he 
kept  his  accounts  in  the  same  manner,  and  had  settled  his  former  bills,  and 
preserved  similar  vouchers.  During  the  winter  months  the  bicycle  and  au- 
tomobile supply  business,  in  which  the  bankrupt  had  engaged,  was  practically 
shut  down  in  Wallingford.  Aside  from  the  signing  of  his  name  to  checks, 
which  appear  to  have  been  invariably  filled  out  by  his  wife  or  some  other 
person,  the  bankrupt  has  n©t  been  shown  to  have  done  any  vnrlting.  Bank- 
rupt's father-in-law,  before  bankruptcy,  offered  to  raise  the  money  for  a  com- 
promise of  35  per  cent,  if  the  creditors  would  have  accepted  It.  The  total 
amount  of  claims  is  about  $1,525.  In  Re  Alvord,  14  Am.  Bankr.  Rep.  264,  135 
Fed.  236,  the  specification  apparently  was  "that,  with  intent  to  conceal  his 
financial  .condition  from,  his  creditors,  he  failed  to  keep  books  of  account  or 
records  which  would  disclose  his  condition."  The  court  says  that  the  bank- 
rupt, during  former  services,  must  have  learned  the  value  of  accurate  book- 
keeping, and  that  he  was  amply  equipped  with  the  knowledge  which  educate <» 
intelligence  must  possess,  and  that  his  conduct  was  unwise  and  unwarrantec 
and  that  the  discharge  should  be  denied. 

In  the  present  case  it  would  scarcely  seem  possible  that  there  could  be  a  mor^ 
complete  failure  to  keep  books  of  account  Whether  the  duty  Imposed  upou 
this  petitioner  by  the  bankrupt  act  would  bring  the  case  within  that  of  Id 
re  Alvord,  the  court  can  best  Judge.  It  is  a  case  in  which  any  one,  seeing 
this  sale  at  a  profit  of  goods  costing  $1,450  and  payments  of  less  than  $225, 
must  desire  that  a  discharge  be  denied,  if  such  denial  is  legal;  but  it  seems 
to  me  that  on  these  facts  the  law  and  the  decisions  require  that  the  discharge 
be  granted. 

Unless  the  court  should  think  that  the  above  facts  Justify  a  denial,  I  recom- 
mend that  a  discharge  be  granted. 

O.  H.  D.  Fowler,  for  petitioner. 

Chas.  A.  Harrison,  for  opposing  creditor, 

PLATT,  District  Judge.  This  matter  has  been  carefully  examined, 
and  I  am  bound  to  say  that  the  bankrupt  deserves  no  help.  I  am  sor- 
ry for  the  creditors,  and  wish  they  had  listened  to  the  offer  of  settle- 
ment. The  trouble  is  that  the  law  and  the  facts  happen  in  this  in- 
stance to  be  of  service  to  an  unworthy  man.  As  to  concealment  of 
assets,  there  is  nothing  more  than  the  veriest  guesswork.  The  proof 
falls  far  short  of  supporting  the  specifications  bearing  upon  that 
point.  He  kept  no  books;  but  it  is  impossible,  from  the  facts  set 
forth,  to  draw  the  inference  that  his  failure  to  keep  them  was  "with 
the  intent  to  conceal  his  true  financial  condition." 

With  mixed  emotions,  I  am  constrained  to  accept  the  report  of  the 
special  master,  and  in  compliance  with  his  recommendation  to  order 
that  the  discharge  be  granted. 
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THOMSON-HOUSTON  ELECTRIC  CO.  v.  HOLLAND  et  al. 

(Circuit  Court,  N.  D.  Ohio.    March  28,  1907.) 

DiaiassAL  and  NoNSxni>— Dismissal  Without  Pbejudiok— Rioht  of  Coic- 

PLAIN  A  NT. 

A  complainant  is  entitled  to  discontinue  a  cause  without  iMrejudlce  as  a 
matter  of  right  on  payment  of  costs,  where  no  cross-bill  has  been  filed  and 
no  testimony  taken. 

[E}d.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  17,  Dismissal  and 
Nonsuit,  §  27.] 

On  Motion  to  Discontinue. 
See  143  Fed.  903. 

Betts,  Sheffield,  Bentley  &  Betts,  for  plaintiff. 
Thurston  &  Woodward,  for  defendants. 

TAYLER,  District  Judge.  In  this  case  (Thomson-Houston  Electric 
Co.  V.  Henry  Holland  and  Ernest  Backendorf,  composing  firm  of  H. 
Holland  Trolley  Supplies  Co.)  a  bill  of  complaint  was  filed  on  January 
24,  1906,  for  injunction  and  other  relief  growing  out  of  an  alleged 
infringement  of  a  patent.  On  March  8,  1906,  a  preliminary  injunction 
was  allowed.  From  this  interlocutory  order  an  appeal  was  taken  to 
the  Circuit  Court  of  Appeals,  which  reversed  the  decision  of  this 
court,  and  the  case  was  remanded  for  further  proceedings.  An  an- 
swer has  been  filed  by  the  defendants  and  a  replication  by  the  com- 
plainant. By  a  stipulation  between  the  parties  the  time  for  taking 
complainant's  testimony  for  the  final  hearing  was  extended  to  April 
2,  1907.  No  testimony  for  the  final  hearing  has  been  taken  by  either 
the  defendant  or  the  complainant. 

A  motion  is  now  made  by  the  complainant  for  leave  to  discontinue 
the  cause  without  prejudice,  upon  payment  of  the  costs,  and  to  the 
allowance  of  this  motion  the  defendants  interpose  an  objection.  The 
genefal  rule  is,  stated  in  the  form  most  favorable  to  the  defendants, 
that  a  motion  to  discontinue  without  prejudice  upon  payment  of  costs 
will  be  allowed  where  no  rights  have  attached  to  the  defendants,  as 
by  a  cross-bill,  or  where  no  testimony  has  been  taken.  I  know  of  no 
case  where  it  is  held,  and  I  can  conceive  of  no  reason  why  it  should 
be  held,  that  where  no  testimony  has  been  taken,  and  no  cross-bill 
filed,  the  complainant  would  not  have  the  right  to  dismiss  his  case. 
To  hold  otherwise  would  be  to  say  that  the  courts  are  anxious  to  en- 
courage litigation.  As  declared  i^y  the  court  in  Pennsylvania  Globe 
Gaslight  Co.  v.  Gaslight  Co.  (C.  C.)  121  Fed.  1015,  the  annoyance  to 
the  defendant  of  the  second  litigation  is  no  ground  for  refusing  to 
dismiss  the  bill. 

The  motion  will  therefore  be  sustained,  and  the  bill  dismissed^  with- 
out prejudice,  at  complainant's  costs. 
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MERCHANTS'  COAL  CO.  v.  FAIRMONT  COAL  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    January  15,  190S.) 
^  No.  779. 

1.  Judgment— Persons  Concluded— EJtfkct  as  Bar  to  Subsequent  Pboceed- 

XNO. 

The  Judgment  of  a  federal  court  in  a  mandamus  suit  brought  by  a  coal 
company  operating  mines  on  the  line  of.  a  railroad  against  the  railroad 
company  to  compel  a  fair  distribution  of  cars,  upon  an  allegation  of  dis- 
crimination In  violation  of  the  interstate  commerce  law,  does  not  inure 
to  the  benefit  of  any  other  operator  not  a  party  to  the  suit,  nor  bar  an 
independent  suit  or  proceeding  by  sucb  operator  on  Its  own  behalf  in 
court  or  before  the  Interstate  Commerce  Commission  to  secure  similar 
relief ;  nor  Is  it  estopped  to  maintain  such  independent  suit  or  proceeding 
by  the  fact  that  it  aided  the  relator  in  the  prior  suit  or  contributed  to  the 
expense  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  80,  Judgment,  H 
1190,  1191.] 

2.  CABBISSS— INTGBBTATB   OOlOfERGB    ACIV-OUMULATIVE   REMEDIES    FOB    YlOI^A- 

HON. 

An  action  in  a  federdC^ourt  for  a  mandamus,  under  Act  March  2,  1889, 
c.  382,  §  10,  25  Stat.  86i^.  S.  Comp.  St.  1901,  p.  3172],  amendatory  of  the 
Interstate  commerce  act,  which  authorisses  such  action  by  a  shipper 
against  an  interstate  carrier  to  compel  a  compliance  with  the  act,  and 
further  provides  that  **the  remedy  hereby  given  by  writ  of  mandamus 
shall  be  cumulative,  and  shall  not  be  held  to  exclude  or  Interfere  witli 
other  remedies  provided  by  this  act  or  the  act  to  which  it  Is  a  supple- 
ment," does  not  preclude  the  relator  or  others  from  proceeding  in  respect 
to  the  same  matter  by  petition  to  the  Interstate  Commerce  Commission 
under  section  13  of  the  original  act  6f  Feb.  4,  1887,  c.  104,  24  Stat  383 
[tJ.  S.  Comp.  St  1901,  p.  3164],  and  the  court  in  the  mandamus  suit  is 
without  power  on  an  ancillary  bill  to  enjoin  such  proceeding. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

William  A.  Glasgov^r,  Jr.,  and  George  Weems  Williams  (Frank  Gos- 
nell,  on  the  brief),  for  appellant. 

Edgar  H.  Gans  (Charles  Markell,  Jr.,  on  the  brief),  for  appellees. 

Before  PRITCHARD,   Circuit   Judge,  and   PURNELL,   District 
Judge. 

PRITCHARD,  Circuit  Judge.  This  is  an  appeal  from  an  order  or 
decree  of  the  Circuit  'Court  of  the  United  States  for  the  District  of 
IMaryland  passed  on  the  21st  day  of  October,  1907,  granting  a  pre- 
liminary injunction  restraining  the  appellant  from  prosecuting  its 
petition  against  the  Baltimore  &  Ohio  Railroad  Company  before  the 
Interstate  Commerce  Commission,  and  restraining  the  said  railroad 
company  from  answering  or  defending  said  petition.  On  the  4th  day 
of  October,  1907,  the  appellees,  who  are  the  Fairmont  Coal  Company, 
Clarksburg  Fuel  Company,  Southern  Coal  &  Transportation  Company, 
Pittsburg  &  Fairmont  Fuel  Company,  Somerset  Coal  Company,  Consol- 
idation Coal  Company,  and  Cumberland  &  Pennsylvania  Railroad  Com- 
pany, and  who,  with  the  exception  of  the  Cumberland  &  Pennsylvania 
Railroad  Company,  are  engaged  in  the  mining,  shipping,  and  selling 
160  F.-^9 
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of  coal,  filed  their  bill  of  complaint  in  equity  against  the  appellant, 
which  is  a  West  Virginia  corporation,  also  engaged  in  the  mining, 
shipping  and  selling  of  coal,  and  against  the  Baltimore  &  Ohio  Rail- 
road Company,  which  is  a  Maryland  corporation  engaged  as  a  common 
carrier  in  interstate  commerce.  The  object  of  th#  bill  was  to  have  the 
appellant  enjoined  from  prosecuting  its  petition  before  the  Interstate 
Commerce  Commission  against  the  railroad  company,  and  to  restrain 
the  railroad  company  from  answering  or  defending  said  petition.  The 
bill  of  complaint  alleges  substantially  as  follows : 

That  in  January,  1907,  there  was  filed  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland  a  petition  for  mandamus 
by  the  United  States  of  America  ex  rel.  Pitcairn  Coal  Company, 
against  the  Baltimore  &  Ohio  Railroad  Company  and  certain  other 
corporations  (154  Fed.  108),  all  of  which  other  corporations  were  or- 
ganized under  the  laws  of  West  Virginia  for  the  purpose  of  mining 
and  disposing  of  coal,  and  operated  coal  mines  grouped  about  the 
Monongah  division  of  the  Baltimore  &  Ohio  Railroad  in  West  Vir- 
ginia. That  said  petition  for  mandamus  substantially  charged  the 
Baltimore  &  Ohio  Railroad  Company  witk  violating  the  interstate 
commerce  law  in  such  a  way  as  to  prevei^the  relator,  the  Pitcairn 
Coal  Company,  from  having  interstate  traffic  moved  by  that  railroad 
company  upon  terms  and  conditions  as  favorable  as  those  given  by  the 
railroad. company  for  like  traffic  under  similar  conditions  to  those  whc 
are  complainants  in  said  bill  of  complaint.  That  said  petition  for  man- 
damus charges  that  the  railroad  company,  in  its  distribution  and  as- 
signment of  cars  for  service  in  shipment  from  the  coal  mines  operated 
along  its  road,  subjected  the  relator  and  all  of  the  other  independent 
coal  operators  who  were  made  defendants  in  said  petition  to  undue  and 
unreasonable  prejudice  and  disadvantage  in  its  system  of  coal  dis- 
tribution, and  that  all  of  those  who  are  now  the  complainants  in  said 
bill  of  complaint,  except  the  Cumberland  &  Pennsylvania  Railroad 
Company,  were  privileged  corporations  in  whose  favor  the  railroad 
company  in  the  supply  of  cars  gave  undue  and  unreasonable  prefer- 
ence and  advantage,  and  that  when  the  supply  of  cars  on  the  Baltimore 
&  Ohio  Railroad  Company  was  insufficient  to  fill  all  orders  cars  were 
distributed  by  said  company  on  a  percentage  basis  to  all  the  mines  in 
the  Monongah  division,  but  that  before  such  distribution  was  made 
certain  arbitrary  assessments  of  cars  were  made  reducing  the  said  total 
number  of  cars  to  be  distributed  on  said  percentage  basis  as  follows : 
(1)  All  cars  placed  at  mines  for  the  fuel  of  the  railroad  company  were 
not  charged  against  the  percentages  to  which  the  mines  furnishing 
such  fuel  were  entitled.  (2)  When  foreign  railroads — that  is,  com- 
panies other  than  the  Baltimore  &  Ohio  Railroad  Company — sent  their 
own  cars  for  coal  to  mines  on  the  Baltimore  &  Ohio  Railroad,  such 
fuel  cars  were  not  charged  against  the  percentages  to  which  such  mines 
were  entitled.  (3)  Cars  owned  by  operators  and  commonly  known 
as  "individual  cars"  were  placed  at  the  mines  of  their  owner,  and  not 
charged  against  the  percentages  of  such  mines.  (4)  That  whenever 
a  coal  shipper  on  the  railroad  company  shipped  cars  to  Curtis  Bay,  a 
tide  terminal  of  the  railroad  company,  if  such  cars  were  handled  prop- 
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erly  in  any  one  month  such  shipper  was  allowed  in  the  succeeding 
month  a  premium  of  fifty  per  cent,  of  the  number  of  cars  so  shipped 
in  addition  to  his  regular  percentage.  (6)  That  when  certain  consignees 
of  coal  shipped  by  those  who  are  now  complainants  in  said  bill  of  com- 
plaint, on  the  line  of  said  railroad  company  sent  their  own  individual 
cars  for  coal  to  the  mines  of  said  complainants  on  the  railroad  such 
cars  were  not  charged  against  the  percentage  of  the  mines  to  which 
they  were  sent. 

That  the  petition  for  mandamus  further  asserted  that  all  of  these 
exceptions,  limitations,  and  rules  as  aforesaid  were  made  to  the  un- 
due advantage  and  preference  of  the  appellees,  except  the  Cumberland 
&  Pennsylvania  Railroad  Company,  which  is  not  a  coal  company,  and 
for  the  reason  that  the  Baltimore  &  Ohio  Railroad  Company  was  finan- 
cially interested  in  said  corporation,  and  that  the  Baltimore  &  Ohio 
Railroad  Company  arbitrarily  took  from  its  equipment  a  very  large 
number  of  cars  each  day,  and  assigned  the  same  to  the  Cumberland  & 
Pennsylvania  Railroad  Company  at  its  junction  with  the  Baltimore  & 
Ohio  Railroad  Company  at  Cumberland,  and  thus  took  from  its  equip- 
ment a  large  number  of  cars  to  which  the  shippers  on  its  own  lines 
were  entitled,  and  this  arbitrary  allotment  of  cars  was  unjust,  unfair, 
and  unreasonable,  and  gave  an  undue  and  unreasonable  advantage  to 
shippers  over  the  Cumberland  St  Pennsylvania  Railroad  Company,  and 
subjected  the  Pitcaim^Coal  Company  and  other  shippers  of  coal  on  the 
Monongah  division  to  undue  and  unreasonable  prejudice  and  advan- 
tage. That  the  petition  further  stated  that  the  motive  for  the  undue 
preference  and  advantage  given  to  the  appellees  was  found  in  the  own- 
ership by  the  railroad  company  of  a  majority  of  the  capital  stock  of  the 
Consolidation  Coal  Company,  one  of  the  defendants  in  said  petition  and 
one  of  the  appellees  herein,  which  had  been  sold  prior  to  the  filing  of 
said  petition,  but  in  which  the  railroad  company  was  still  interested  by 
reason  of  the  balance  of  the  purchase  money  due  to  it  from  the  sale  of 
said  stock.  That  the  petition  prayed  that  in  the  event  of  a  scarcity  of 
cars  to  be  furnished  by  the  railroad  company  to  shippers  of  coal  on  the 
Monongah  division  that  the  railroad  company  be  required  to  furnish 
the  relator  with  the  proper  percentage  of  cars  without  deducting  the 
arbitraries  above  mentioned.  That  the  railroad  company  on  February 
15,  1907,  filed  its  return  to  said  petition,  wherein  it  denied  that  its  dis- 
tribution of  coal  cars  to  any  coal  company  served  by  it  violated  the  in- 
terstate commerce  law,  or  had  the  effect  of  giving  the  appellees  any 
undue  advantage  or  preference.  That  the  appellees  filed  an  answer 
to  the  petition  (a  copy  of  the  answer  was  filed  as  an  exhibit  with  and  as 
a  part  of  the  bill  of  complaint),  and  that  the  other  defendants  filed 
formal  answers  to  the  said  petition  (a  copy  of  one  of  said  answers  was 
filed  as  an  exhibit  and  as  a  part  of  said  bill  of  complaint)  asking  that 
their  rights  might  be  adjudicated  and  determined. 

That  when  said  petition  for  mandamus  was  at  issue  the  court  took 
evidence  on  all  the  allegations  thereof  as  the  same  were  put  in  issue, 
and,  after  a  full  hearing,  adjudicated  all  matters  involved  in  said  man- 
damus proceeding,  determining  that  the  system  of  coal  car  distribu- 
tion of  the  railroad  company  did  not  violate  the  interstate  commerce 
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law,  and  did  not  give  any  undue  or  unreasonable  preference  to  the  ap* 
pellees  except  that  the  individual  cars  owned  by  them  should  be  charg- 
ed against  the  percentages  of  their  mines,  but  that  such  individual 
cars  should  not  be  used  by  the  independent  operators.  That  on  July 
8,  1907,  the  court  signed  an  order  for  the  issuance  of  a  mandamus  re- 
quiring the  railroad  company,  in  case  of  car  shortage,  without  discrimi- 
nation, exception,  or  limitation,  and  upon  conditions  as  favorable  as 
those  given  to  any  other  shipper,  to  furnish  to  the  Pitcaim  Coal  Com- 
pany for  the  transportation  of  its  coal,  and  to  those  shippers  in  like  con- 
dition as  the  Pitcairn  Coal  Company,  their  just  and  fair  proportion  of 
the  total  car  supply  on  the  said  railroad  at  that  time  properly  distributa- 
ble by  the  railroad  company  on  the  Monongah  division,  and,  in  making 
the  pro  rata  distribution  of  car  supply  for  the  shipment  of  coal  from 
the  mines  on  the  railroad  and  to  the  shippers  thereon,  the  railroad  com- 
pany should  include  in  the  available  car  supply  as  the  basis  of  calcula- 
tion for  distribution  to  the  Pitcairn  Coal  Company  and  all  shippers  on 
the  Monongah  division  the  individual  cars  of  mine  operators  used  on 
the  railroad,  and  charge  such  individual  cars  against  the  percentage 
which  the  mines  using  such  individual  cars  are  entitled  That  the  rail- 
road company  and  the  Pitcairn  Coal  Company  both  appealed  from  the 
judgement  of  the  court  in  the  mandamus  proceeding.  The  appeal  of  the 
railroad  company  and  the  appellees  herbin  was  accompanied  by  a  super- 
sedeas bond  of  the  Pitcaim  Coal  Company.  That  an  examination  of 
the  mandamus  proceeding  will  show  that  the  question  of  car  distribu- 
tion of  the  railroad  among  all  the  mines  on  its  lines  was  before  the 
court  therein,  not  only  as  the  system  of  car  distribution  affected  the 
parties  to  the  proceeding,  but  as  it  involved  all  other  owners  of  mines 
along  the  railroad.  That  all  the  allegations  of  the  petition  as  to  the 
undue  preferences  presented  an  issue  in  which  all  owners  of  mines 
along  the  railroad  were  directly  interested,  and  that  the  nature  of  the 
mandamus  proceeding  was  such  that  any  mine  owner  could  have  inter- 
vened therein  and  become  a  party.  That  evidence  was  taken  in  said 
proceeding  as  to  the  general  system  of  car  distribution,  and  that  the 
president  of  the  appellant  testified  therein  as  to  the  operation  of  the 
system  in  the  Sommerset  region  in  Pennsylvania.  That  the  Pitcaim 
Coal  Company  and  other  independent  operators,  including  the  appel- 
lant, "were  parties  to  an  agreement  by  which  these  alleged  preferences 
to  the  appellees  should  be  brought  before  the  court  of  the  United  States, 
and  that  as  a  member  of  the  said  organization  promoting  said  litiga- 
tion the  Merchants'  Coal  Company  (the  appellant)  did  agree  that  the 
rights  of  the  so-called  independent  operators  should  be  presented  to 
the  court  in  a  test  case  with  the  said  Pitcairn  Coal  Company  as  relator, 
the  object  being  by  said  agreement  to  have  the  rights  of  all  the  inde- 
pendent coal  operators  who  had  the  same  grounds  of  complaint  against 
the  system  of  the  Baltimore  &  Ohio  Railroad  Company  tried  in  one  liti- 
gation, and  to  that  end  the  said  Merchants'  Coal  Company  united  in 
the  agreement  to  employ  counsel  and  did  with  others  employ  counsel  to 
fight  said  litigation,  and  did  contribute  to  the  expense  of  said  litiga- 
tion." That  the  officers  of  the  appellant  took  an  active  and  open  part 
in  said  litigation  as  representing  the  appellant  and  actually  gave  evi- 
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dence  therein,  and  that  said  litigition  was  brought  by  a  number  of  in- 
dependent operators  along  the  Une  of  the  railroad  company,  of  which 
the  appellant  was  one.  And  that  the  said  litigation  was  as  much  under 
its  control  as  under  the  Pitcairn  Coal  Company  and  was  brought  for 
the  purpose  of  protecting  the  rights  and  claims  of  the  appellant  against 
the  appellees  quite  as  much  as  it  was  brought  to  protect  the  claims  of 
the  Pitcairn  Coal  Company. 

That  thereafter,  on  September  18,  1907,  the  appellant  filed  a  peti- 
tion tefore  the  Interstate  Commerce  Commission  in  which  it  is  al- 
leged that  it  operated  mines  in  West  Virginia  and  Pennsylvania  along 
the  lines  of  the  Baltimore  &  Ohio  Railroad  Company,  and  complained 
of  the  system  of  car  distribution  enforced  by  such  railroad  company 
which  permitted  the  use  of  fuel  cars,  foreign  fuel  cars,  and  individ- 
ual cars  without  deducting  the  same  from  &e  percentages  chargeable 
to  the  mines  using  the  same,  and  which  allowed  a  premium  or  addition 
to  their  percentages  to  shippers  under  certain  circumstances,  and  charg- 
ed that  this  system  gave  the  persons  enjoying  the  use  of  the  arbitrary 
cars  an  undue  and  unreasonable  preference.  That  the  petition  hied 
before  the  Interstate  Commerce  Commission  also  alleged  that  a  part 
of  the  equipment  owned  by  the  Baltimore  &  Ohio  Railroad  Company 
and  which  should  be  supplied  to  shippers  of  coal  upon  its  lines  re- 
quiring the  same  is  supplied  by  the  said  railroad  company  to  the  Cum- 
berland &•  Pennsylvania  Railroad .  Company  for  loading  coal  at  the 
mines  situated  on  the  latter's  railroad,  a  majority  of  which  mines  are 
owned  by  the  Consolidation  Coal  Company,  and  that  the  depletion  of 
its  coal  car  equipment  is  contrary  to  the  interstate  commerce  act,  and 
that  the  railroad  company  thereby  discriminates  against  the  appellant. 
That  the  said  petition  filed  before  the  Interstate  Commerce  Commis- 
sion further  charges  that  the  railroad  company  aforesaid  is  interested 
in  the  Consolidation  Coal  Company  (one  of  the  appellees),  which  in 
turn  owns  the  stock  of  other  companies  largely  engaged  in  the  ship- 
ping of  coal,  and  asks  for  an  investigation  into  this  alleged  interest, 
and  whether  such  interest  shows  and  accounts  for  its  discrimination 
against  the  appellant.  That  the  other  companies  referred  to  in  said 
petition  filed  before  the  Commission  whose  stock  is  owned  by  the  Con- 
solidation Coal  Company  for  the  appellees  herein,  so  that  while  said 
petition  is  only  against  the  railroad  company  it  is  virtually  directed 
against  the  appellees,  as  all  the  alleged  preferences  claimed  against  are 
in  favor  of  the  appellees*  That  every  question  presented  by  the  said  pe- 
tition before  the  Interstate  Commerce  Commission,  as  will  appear  from 
an  inspection  of  the  exhibit  filed  with  the  bill  of  complaint,  was  fully 
adjudicated  and  determined  by  the  Circuit  Court  in  the  Pitcairn  Coal 
Company  Case,  and  that  i£  the  appellant  is  permitted  to  prosecute  said 
petition  before  the  Interstate  Commerce  Commission,  not  only  will 
the  railroad  company  and  the  appellees  be  obliged  to  defend  the  method 
of  car  distribution  of  the  railroad  company  by  the  same  evidence  which 
was  adduced  in  the  former  proceeding,  but  any  order  that  the  Inter- 
state Commerce  Commission  would  be  asked  by  appellant  to  pass 
would,  if  effective,  nullify  the  rights  of  the  appellants  as  adjudicated 
by  the  Circuit  Court.    That  the  prosecution  of  the  petition  before  the 
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Interstate  Commerce  Commission,  %  hearing  on  which  had  been  set 
down  for  October  8,  1907,  would  inflict  irreparable  injury  upon  the 
appellees,  is  simply  vexatious  and  in  manifest  disregard  of  the  binding 
efficiency  of  the  adjudication  by  the  Circuit  Court,  which  had  complete 
jurisdiction  over  the  whole  controversy,  sought  to  be  reopened,  and 
that  the  court  had  jurisdiction  to  protect  the  effectiveness  of  its  own 
adjudication  through  its  jurisdiction  over  this  their  ancillary  bill  of 
complaint. 

These  are  substantially  the  averments  of  the  bill  of  complaint  in 
this  case. 

The  appellant  did  not  file  its  answer,  but  at  the  hearing  of  the  ap- 
plication for  a  preliminary  injunction  filed  the  affidavit  of  its  presi- 
dent, Mr.  Boswell,  which  showed:  That  prior  to  the  institution  of 
the  Pitcairn  Coal  Company  mandamus  proceeding  referred  to  in  the 
bill  of  complaint,  a  meeting  of  coal  operators  operating  on  the  lines 
of  the  Baltimore  &  Ohio  Railroad  Company  was  held  in  Baltimore  to 
consider  ways  and  means  of  securing  a  fair  distribution  of  cars  to 
the  mines  on  the  said  railroad,  and  that  the  affiant  was  present 
at  the  meeting,  representing  the  appellant,  and  agreed  to  contribute 
a  certain  sum  of  money  toward  the  prosecution  of  the  suit  or  suits 
for  the  enforcement  of  the  rights  of  the  coal  operators  to  a  fair  and 
equal  distribution  of  cars.  There  was  no  agreement  at  that  time  as  to 
what  suit  or  suits  should  be  brought,  but  that  subsequently  the  opera- 
tors who  contributed  to  the  fund  were  advised  that  it  was  best  to  con- 
fine the  effort  to  mandamus  proceedings  to  force  a  fair  and  equal  dis- 
tribution of  cars  to  be  operated  on  the  Monongah  division  alone  of 
said  railroad,  and  thereupon  the  mandamus  proceeding  was  instituted, 
and  in  it  the  most,  if  not  all,  of  the  operators  on  the  Monongah  divi- 
sion were  parties  defendant  to  the  mandamus  proceeding.  That  the 
coal  operations  of  the  Merchants'  Coal  Company  (appellant)  were  not 
and  are  not  on  the  Monongah  division  of  said  railroad,  and  that  the 
Merchants'  Coal  Company  was  not  a  party  to  the  proceeding  insti- 
tuted by  the  Pitcairn  Coal  Company,  and  while  it  is  true  that  its  pres- 
ident and  several  officers  and  employes  of  the  Merchants'  Coal  Com- 
pany were  called  as  witnesses  by  the  Pitcairn  Coal  Company  at  the 
trial  of  the  mandamus  proceeding,  that  the  Merchants'  Coal  Company 
was  advised,  prior  to  the  trial  of  the  mandamus  proceeding  aforesaid, 
that  the  judgment  therein  was  not  binding  so  far  as  the  Merchants* 
Coal  Company's  rights  were  concerned,  and  that  the  mandamus,  if 
issued,  would  not  require  the  Baltimore  &  Ohio  Railroad  to  furnish 
to  the  Merchants'  Coal  Company  its  fair  and  just  proportion  of  cars. 
That  there  was  no  agreement  between  the  Baltimore  &  Ohio  Railroad 
Company  or  the  other  defendants  to  said* mandamus  proceeding  and 
the  plaintiff  therein,  so  far  as  the  affiant  knows,  that  the  case  of  Pit- 
cairn Coal  Company  shquld  be  a  test  case,  and  that  the  Merchants* 
Coal  Company  never  agreed  with  the  Baltimore  &  Ohio  Railroad  Com- 
pany or  any  one  else  that  the  case  of  the  Pitcairn  Coal  Company,  above 
referred  to,  should  be  a  test  case.  That  he,  the  affiant,  is  advised  that 
the  judge  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland  in  the  case  of  Pitcairn  Coal  Company  v.  Baltimore  & 
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Ohio  Railroad  Company  et  al.,  above  referred  to,  held  that  there 
was  no  sufficient  evidence  in  that  case  to  show  that  the  allotment  of 
cars  to  the  Cumberland  &  Pennsylvania  Railroad  Company  by  the 
Baltimore  &  Ohio  Railroad  Company  was  an  unfair  allotment  and 
that  it  worked  an  unjust  discrimin^ation  against  the  Pitcairn  Coal  Com- 
pany. That  the  said  allotment  of  cars  to  the  Cumberland  &  Pennsyl- 
vania Railroad  Company  is  an  unfair  allotment  alnd  works  an  unjust 
discrimination  against  the  Merchants'  Coal  Company,  and  affiant  ex- 
pects to  be  able  to  prove  this  fact  before  the  Interstate  Commerce 
Commission  upon  a  hearing  of  its  complaint  above  referred  to,  and 
that  question  is  one  of  the  main  issues  raised  in  the  proceeding  afore- 
said before  the  Interstate  Commerce  Commission.  That  the  petition 
for  mandamus  in  the  case  of  the  Pitcairn  Coal  Company  v.  Baltimore 
&  Ohio  Railroad  Company  was  confined  to  alleged  unfair  and  unjust 
treatmait  by  the  Baltimore  &  Ohio  Railrpad  Company  of  coal  opera- 
tors on  the  Monongah  division  of  said  road,  and  the  question  of  how 
other  operations  in  different  territories  from  ^  the  Monongah  division 
were  treated  was  not  an  issue  in  that  case,  and  that  opportunity  to  in- 
vestigate the  conditions  in  other  territories  than  the  Monongah  divi- 
sion was  not.  offered  at  that  time,  although  that  during  the  progress 
of  the  case  the  methods  of  the  Baltimore  &  Ohio  Railroad  Company 
m  other  districts  were  frequently  referred  to,  and  in  said  suit  no  op- 
portunity was  given  to  the  Merchants'  Coal  Company  to  appear  by 
counsel  and  introduce  evidence  or  cross-examine  witnesses.  That 
affiant  aided  in  every  way  he  properly  could  the|pitcaim  Coal  Com- 
pany in  its  litigation  with  the  Baltimore  &  Ohio  Railroad  Company 
above  referred  to,  and  hoped  that,  if  the  Baltimore  &  Ohio  Railroad 
Company  was  required  to  fulfill  its  duty  with  the  Pitcairn  Coal  Com- 
pany and  the  operators  on  the  Monongah  division,  it  might  help  the 
Merchants'  Coal  Company  thereafter  in  asserting  its  right  to  have  a 
fair  and  equal  distribution  in  its  territory.  But  affiant  was  advised 
at  the  time  and  understood  that  the  judgment  in  the  Pitcairn  Case 
was  not  to  be  binding  on  the  Baltimore  &  Ohio  Railroad  Company  so 
far  as  the  Merchants'  Coal  Company  was  concerned,  and  again  denies 
that  there  ever  was  any  agreement  with  any  individual,  firm,  or  cor- 
poration that  the  case  of  Pitcairn  Coal  Company  v.  Baltimore  &  Ohio 
Railroad  Company  should  be  a  test  case,  so  far  as  the  rights  of  the 
Merchants'  Coal  Company  were  concerned,  or  should,  in  anywise  affect 
or  determine  its  rights. 

No  affidavits  or  answers  were  filed  by  the  railroad  company.  The 
railroad  company  declined  in  writing  to  appeal  or  to  join  in  this  ap- 
peal. 

The  statement  of  facts  in  this  case  shows  that  the  Pitcairn  Coal  Com- 
pany, in  pursuance  of  section  23  of  the  interstate  commerce  act  (Act 
March  2,  1889,  c.  382,  §  10,  25  Stat.  862  [U.  S.  Comp.  St.  1901,  p. 
3172])  instituted  proceedings  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland,  in  an  action  entitled.  The  United  States 
of  America  ex  rel.  Pitcairn  Coal  Company  v.  Baltimore  &  Ohio  Rail- 
road Company  et  al.,  164  Fed.  108,  for  the  purpose  of  determining 
whether  there  had  been  a  fair  and  equal  distribution  of  car  service 


Digitized  by  V:iOOQIC 


776  160  FBDBBAL  BBPOBTBB. 

within  the  Monongah  division.  After  a  full  and  complete  hearing, 
judgment  was  rendered  in  the  Circuit  Court,  and  both  parties  appealed 
from  the  judgment  thus  rendered,  and  that  case,  on  appeal,  is  now  pend- 
ing in  this  court. 

The  appellant  is  engaged  in  operating  coal  mines  on  the  Cumberland 
&  Connellsville  or  Pittsburg  divisions  on  the  line  of  the  Baltimore  & 
Ohio  Railroad  Company.  Subsequent  to  the  institution  oiF  the  manda- 
mus proceeding  hereinbefore  mentioned,  to  wit,  on  the  18th  day  of  Sep- 
tember, 1907,  the  appellant  filed  a  petition  with  the  Interstate  Com- 
merce Commission,  asking  that  body  to  take  up  and  determine  certain 
questions  pertaining  to  the  distribution  of  car  service  within  a  certain 
territory.  This  petition  was  filed  in  pursuance  of  section  13  of  the  in- 
terstate commerce  act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  383  [U.  S. 
Comp.  St.  1901,  p.  3164]).  Thereafter,  to  wit,  on  the  4th  day  of  Oc- 
ber,  1907,  the  Circuit  Court, granted  a  preliminary  injunction  restrain- 
ing the  appellant  from  prosecuting  its  petition  against  the  Baltimore  & 
Ohio  Railroad  Company  before  the  Interstate  (S>mmerce  Commission, 
and  restraining  said  railroad  company  from  answering  or  defending 
such  petition.  On  the  21st  day  of  October,  1907,  the  case  was  heard 
on  the  bill,  affidavits,  and  exhibits  thereto,  together  with  the  affidavit 
of  Thos.  T.  Boswell,  president  of  the  appellant,  the  Merchants'  Coal 
Company,  and  after  considering  the  allegations  of  the  bill,  as  well  as 
the  exhibits  filed  therein,  the  court  made  an  order  continuing  the  pre- 
liminary injunction  theretofore  granted  restraining  appellant,  its  offi- 
cers, attorneys,  fro^  further  prosecuting  its  petition  before  the  Inter- 
state Commerce  Commission  until  the  further  order  of  the  court. 

It  is  insisted  by  counsel  for  appellees  "that  the  questions  decided  by 
the  Circuit  Court  for.  the  District  of  Maryland  are  precisely  the  same 
which  it  is  sought  to  reopen  before  the  Interstate  Commerce  Commis- 
sion." It  is  also  insisted  that  while  the  independent  operators  who  were 
parties  to  the  suit  for  mandamus  in  the  proceeding  before  the  Circuit 
Court  wer€  all  engaged  in  coal  operations  in  the  Monongah  division  of 
the  Baltimore  &  Ohio  Railroad  Company,  yet  the  system  of  coal  car  dis- 
tribution which  was  attacked  in  that  proceeding  was  a  system  that  was 
applied,  not  only  to  the  Monongah  division  of  the  Baltimore  &  Ohio 
Railroad  Company,  but  to  all  other  divisions  of  said  railroad  company. 
It  is  also  insisted  that  the  appellant  company  employed  counsel  and 
was  present  at  the  hearing  of  the  mandamus  proceeding,  and  that  cer- 
tain of  its  officials  then  and  there  testified  as  to  the  manner  of  distribu- 
tion of  car  service  in  the  other  divisions  of  the  said  railroad  company. 
Counsel  for  appellees  also  insist  that  the  questions  sought  to  be  raised 
by  appellant  in  its  petition  before  the  Interstate  Commerce  Commission 
are  similar  to  those  passed  upon  by  the  Circuit  Court  in  the  mandamus 
proceeding,  and  therefore  the  action  of  the  lower  court  in  restraining 
appellant  from  proceeding  before  the  Interstate  Commerce  Commission 
was  proper.  That  it  is  not  necessary  to  make  every  coal  operator  in 
the  various  divisions  interested  in  the  question  a  technical  party,  where 
the  parties  are  numerous,  and  where  the  suit  is  an  object  common  to  all 
of  them,  and  while  all  parties  interested  may  not  be  made  parties  to  the 
proceeding,  yet,  it  is  really  a  suit  on  behsdf  of  the  parties  instituting 
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the  same  and  all  others  interested  in  the  same  way.  It  is  further  in- 
sisted by  counsel  that  the  rights  of  the  appellees  are  not  only  similar, 
but  are  identical  with  those  of  the  appellant,  and  that  the  suit  in  the 
mandamus  proceeding  was  instituted  for  the  purpose  of  compelling 
the  railroad  companies  to  perform  certain  duties  required  by  the  inter- 
state commerce  act,  which,  when  carried  out  under  the  rule  of  equality ^. 
would  afford  equal  protection  to  all  parties  in  a  situation  similar  to  that 
of  the  petitiox^ers  in  the  original  proceeding. 

While  it  appears  from  an  inspection  of  the  record  that  appellant  arfd 
other  parties  similarly  situated  appeared  and  consulted  with  the  plain- 
tiff in  the  mandamus  proceeding,  and  that  some  of  the  officers  of  the 
appellant  company  testified  in  said  proceeding,  nevertheless  we  are  un- 
able to  find  anything  in  the  record  in  that  case  which  tends  to  support 
the  contention  that  the  matter  then  being  litigated  was  to  be  treated  by 
the  companies  not  parties  to  that  suit  as  a  "test  case."  It  is  not  alleged 
by  the  appellees  that  the  appellant  entered  into  an  agreement  with  the' 
defendants  to  the  mandamus  proceeding  that  the  litigation  therein 
should  be  treated  as  a  "test  case."  An  agreement  between  the  plaintiff 
in  the  mandamus  proceeding  and  certain  persons  who  were  not  parties 
thereto  that  the  litigation  in  said  suit  should  constitute  a  "test  case" 
could  have  no  binding  effect  upon  the  defendants  in  th,e  absence  of  an 
agreement  with  the  defendants.  It  is  well  settled  that  estoppels  to  be 
binding  must  be  mutual.  Even  if  the  Pitcairn  Coal  Company  should 
succeed  ultimately  in  securing  the  relief  sought  to  be  obtained  in  the 
mandamus  proceeding,  nevertheless  the  appellant  and  others  similarly 
situated,  who  were  not  parties  to  that  proceeding,  could  not  invoke  the 
aid  of  the  court  in  that  proceeding  to  compel  the  defendants  to  grant 
them  the  relief  to  which  they  might  be  entitled  under  the  provisions  of 
the  statute. 

Suppose  that  the  appellant  should  request  the  Baltimore  &  Ohio 
Railroad  Company  to  grant  it  a  distribution  of  car  service  in  accord- 
ance with  the  judgment  granted  in  the  mandamus  proceeding,  and  the 
railroad  company  should  refuse  to  comply  with  such  request,  what 
would  be  the  remedy,  under  the  circumstances,  to  which  appellant 
would  be  entitled?  The  railroad  company  could  not  be  attached  for 
contempt  for  a  failure  to  comply  with  a  request  of  this  character  from 
a  person  who  was  not  a  party  to  the  proceeding  in  which  the  judgment 
was  entered  against  the  railroad  company,  and  the  writ  of  mandamus 
obtained  on  behalf  of  the  Pitcaim  Coal  Company  could  not  be  used  for 
the  purpose  of  enforcing  the  rights  of  those  who  were  not  parties  to 
the  proceeding  in  the  first  instance.  The  remedy  by  mandamus  is  per- 
sonal in  its  character,  and  from  the  very  nature  of  things  can  only  inure 
to  the  benefit  of  those  who  may  be  parties  plaintiff  in  the  proceedings 
in  which  it  may  be  obtained.  Nor  would  the  appellant  be  entitled  un- 
der any  circumstances  to  be  made  a  party  to  the  mandamus  proceeding 
after  a  judgment  had  been  rendered,  for  the  purpose  of  enforcing  any 
rights  that  might  be  conferred  upon  it  by  the  statute.  A  judgment 
obtained  in  a  mandamus  proceeding  of  this  character  can  only  be  used 
as  a  precedent  in  a  trial  of  another  cause  involving  the  same  question, 
and  cannot  be  pleaded  as  a  bar  in  such  action. 
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However,  if  the  contention  of  appellee  as  to  the  effect  of  the  judg- 
ment in  the  mandamus  proceeding  be  correct,  then  it  would  be  res  ju- 
dicata as  to  appellants  and  all  other  parties  similarly  situated,  and  in 
that  event  the  appellees  would  not  be  entitled  to  equitable  relief  by  in- 
junction. In  discussing  this  phase  of  the  question  the  Supreme  Court 
of  the  United  States  in  the  case  of  Litchfield  v.  Goodnow,  Adm'r,  123 
14  S.  649,  8  Sup.  Ct.  210,  31  L.  Ed.  199,  says: 

*Tbe  defense  of  prior  adjudication  Is  disposed  of  by  the  fact  tliat  Mrs. 
Litchfield  was  not  a  party  to  the  suit  in  which  the  adjudication  relied  on  was 
had.  At  the  time  of  the  commencement  of  the  suit  she  was  the  owner  of  her 
lands  and  they  were  described  in  the  bill,  but  neither  she  nor  any  one  who 
represented  her  title  was  named  as  a  defendant.  She  Interested  herself  in 
securing  a  favorable  decision  of  the  questions  involved  as  far  as  they  were  ap- 
plicable to  her  own  interests,  and  paid  part  of  the  expenses;  but  there  was 
nothing  to  bind  her  by  the  decision.  If  it  had  been  adverse  to  her  interest, 
no  decree  could  have  been  entered  against  her  personally  either  for  the  lands 
QT  the  taxes.  Her  lands  were  entirely  separate  and  distinct  from  those  of  the 
actual  parties.  A  decree  in  favor  of  or  against  them  or  their  title  was  In 
no  legal  sense  a  decree  in  favor  of  or  against  her.  She  was  indirectly  In- 
terested in  the  result,  but  not  directly.  As  the  questions  affecting  her  own 
title  and  her  own  liability  for  taxes  were  similar  to  those  involved  in  the  suit, 
the  decision  could  be  used  as  a  Judicial  precedent  in  a  proceeding  against  her, 
but  not  as  a  Judgment  binding  on  her  and  conclusive  as  to  her  rlgbta  Her 
rights  were  similar  to,  but  not  Identical  with,  tliose  of  the  penKms  who  were 
actually  parties  to  the  litigation.'' 

The  conduct  of  the  appellant  company  as  described  in  the  affidavit 
of  its  president,  Mr.  Boswell,  cannot  be  construed  to  mean  that  the 
agreement  between  parties  to  the  mandamus  proceeding  was  such  as 
to  estop  those  who  were  not  made  parties  in  such  proceeding  from  in- 
stituting proceedings  under  section  23  before  the  Interstate  Commerce 
Commission.  While  the  rights  of  appellant  in  many  respects  were 
similar,  they  were  not  identical  with  the  rights  of  the  Pitcaim  Com- 
pany. It  is  not  only  alleged  in  the  petition  filed  by  the  appellant  before 
the  Interstate  Commerce  Comrnission  that  there  was^an  unequal  distri- 
bution of  car  service,  but  it  is  also  alleged  that  there  was  an  inade- 
quate supply  of  cars.  Subsection  of  paragraph  2  of  the  petition  filed 
before  the  Interstate  Commerce  Commission  reads  as  follows : 

*' Which  percentage  or  allotments  of  cars  to  complainant  are  entirely  insuffi- 
cient for  its  ordinary  needs  and  requirements,  are  inequitable,  unjust,  and 
unfair." 

This  allegation  raises  a  new  and  distinct  issue  which  was  not  and 
could  not  within  the  scope  of  the  pleading  have  been  passed  upon  in 
the  mandamus  proceeding,  and  affords  a  strong  reason  why  the  court 
should  not  interfere  by  injunction  with  the  proceedings  pending  before 
the  Interstate  Commerce  Commission. 

It  further  appears  from  the  record  that  the  petition  filed  before  the 
Interstate  Commerce  Commission  contains,  among  other  things,  an  al- 
legation to  the  effect  that  there  was  an  unequal  distribution  of  car 
service  between  the  Monongah  division  and  the  division  or  divisions 
in  which  the  appellant  is  operating,  and  this  raises  still  another  issue, 
which  was.  not  raised  or  considered  in  the  mandamus  proceeding  and 
affords  another  reason  why  an  interference  with  or  a  stay  of  the  pro- 
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ceeding  by  injunction  before  the  Interstate  Commerce  Commission 
would  not  be  proper. 

Section  23,  in  pursuance  of  which  the  mandamus  proceedings  were 
instituted,  contains  the  following  proviso : 

"Provided,  that  the  remedy  hereby  given  by  writ  of  mandamus  shall  be  cu- 
mulative, and  shall  not  be  held  to  exclude  or  Interfere  with  other  remedies 
provided  by  this  act  or  the  act  to  which  it  is  a  sui^lement" 

This  proviso  clearly  indicates  that  it  was  the  intention  of  Congress 
that  the  remedy  by  mandamus  should  be  cumulative.  In  the  case  of 
People  v.  Superior  Court  of  New  York,  N.  Y.,  10  Wend.  (N.  Y.)  285- 
294,  the  court  in  referring  to  the  word  "cumulative"  said: 

*'The  definition  of  the  word  'cumulative'  is  that  which  augments  by  addi- 
tion ;  that  is  added  to  somethiug ;  in  law,  that  augments  as  evidence,  facts^  or 
arguments  of  the  same  kind." 

Webster: 

•*It  is  derived  from  the  latin  cumulo  to  heap,  or  cumulus  a  heap.** 

Again  in  the  case  of  Regina  v.  Eastern  Archipelago  Co.,  18  Eng. 
Law  &  Eq.  167-183,  Judge  Coolidge,  says : 

**The  term  'cumulative'  is  not,  I  think,  very  correctly  applied  here;  where 
one  thing  is  cumulative  on  another,  whether  it  be  remedy,  penalty,  or  power, 
we  are  speaking  commonly  of  two  things  which  are  at  least  consistent  and 
might,  without  incongrult>',  be  applied  at  the  same  time,  attachment  and  sum- 
mary proceeding,  line  and  imprisonment,  action  for  breach  of  covenant  and 
ejectment  for  forfeiture.  Two  ways  of  doing  the  same  thing  where  one  or  two 
can  in  fact  be  used  may  make  a  case  of  Section,  but  they  are  hardly  cumula- 
tive." 

The  learned  judge  in  that  case  clearly  draws  the  distinction  between 
where  one  thing  is  cumulative  on  another  and  where  there  are  two  ways 
of  doing  the  same  tiling,  where  only  one  of  them  in  fact  can  be  used. 

Section  23  is  a  part  of  an  act  which  is  supplemental  to  the  interstate 
commerce  act,  and  was  passed  several  years  after  the  main  body  of  the 
act  which  contained  sections  9  and  13  was  adopted.  This  section  being 
intended  to  supplement  the  interstate  commerce  act,  and  containing  as 
it  does  a  plain  proviso  that  the  writ  of  mandamus  shall  be  cumulative, 
clearly  indicates  that  it  was  the  intention  of  Congress  that  the  remedy 
granted  in  section  13  should  be  treated  as  being  consistent  with  the 
remedy  granted  by  section  23,  and  that  it  could,  without  incongruity^ 
be  applied  at  the  same  time.  That  this  was  the  purpose  of  Congress  is 
evidenced  by  the  fact  that,  in  every  instance  where  the  remedy  provid- 
ed was  intended  to  be  exclusive,  such' intention  was  made  clear  and  ex- 
plicit by  adding  a  proviso  to  that  effect  as  is  shown  by  the  proviso  con- 
tained in  section  9.  While  two  remedies  are  afforded  shippers  in  sec- 
tion 9,  it  is  expressly  ^provided  therein  "that  such  person  or  persons 
shall  not  have  the  right  to  pursue  both  of  said  remedies,  and  must  in 
'  each  case  elect  which  of  the  two  methods  of  procedure  therein  provided 
for  he  or  they  shall  adopt."  Thus  Congress  clearly  provided  that  while 
two  remedies  were  given  by  section  9  they  should  not  be  treated  as 
cumulative,  and,  in  order  that  there  might  be  no  doubt  as  to  the  proper 
construction  to  be  placed  upon  that  section,  it  was  clearly  provided 
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that  one  seeking  to  avail  himself  of  such  remedies  should  be  required 
to  elect,  and  that  the  adoption  of  one  excluded  the-  other.  However, 
there  is  another  reason  why  one  who  has  proceeded  under  section  23  is 
not  precluded  from  pursuing  his  remedy  under  section  13.  The  pro- 
viso of  section  23  not  only  declares  the  remedy  by  mandamus  to  be 
cumulative,  but  it  also  provides  tliat  the  remedy  by  mandamus  "shall 
not  be  held  to  exclude  or  interfere  with  any  other  remedy"  provided 
by  the  act.  This  obvioiisly  means  that  one  who  proceeds  by  mandamus 
is  not  precluded  from  resorting  to  the  other  remedies  afforded  by  the 
act. 

If  Congress  had  intended  that  the  remedy  afforded  by  section  23  was 
to  be  exclusive,  it  would  have  added  a  proviso  similar  to  the  one  "Incor- 
porated as  a  part  of  section  9,  and  not  having  done  so  it  is  manifest  that 
it  was  the  intention  of  Congress  that  the  remedy  provided  by  section 
23  was  not  to  be  treated  as  exclusive,  and  especially  inasmuch  as  it  is 
expressly  provided  that  the  remedy  granted  therein  shall  be  cumulative, 
and  shall  not  be  held  to  exclude  or  to  interfere  with  other  remedies 
granted  by  the  act.  Any  other  construction  of  this  proviso  would  be  in 
direct  conflict  with  the  plain  provisions  of  the  law,  and,  in  view  of  this 
provision,  we  are  of  opinion  that  the  court  below  was  without  power 
to  restrain  the  appellant  from  proceeding  before  the  Interstate  Com- 
merce Commission  under  the  provisions  of  section  13,  and  that  the 
court  did  not  have  jurisdiction  of  the  subject-matter  sought  to  be  liti- 
gated in  this  proceeding. 

The  decree  of  the  Circuit  Court  authorizing  the  issuance  of  the  in- 
junction herein  is  therefore  reversed,  and  the  cause  is  remanded  to  the 
lower  court  with  directions  to  dismiss  the  bill  filed  herein. 

Reversed. 


SM>SS-SHEFPIELD  STEEL  ft  IRON  OO.  ▼.  DRAND. 

(Oircult  Court  of  Appeals^  Fifth  Circuit     March  31,  190a     On  Rehearing, 

April  20,  1908.) 

No.  1,516. 

DXATH--CHILDBBN— AcnON    BT   PARENTS— MeaSUBB   OT   DAICAGES. 

Code  Ala.  1896,  §  25,  provides  that  a  father,  or,  in  certain  cases,  the 
mother,  may  sue  for  an  injury  to  a  minor  child,  a  member  of  the  family. 
Section  26  declares  that,  when  the  death  of  a  minor  is  caused  by  the 
wrongful  act  of  another,  the  father  or  mother  or  personal  representative 
of  the  minor  may  sue  and  recover  "such  damages  as  the  Jury  may  as- 
sess," and  section  27  provides  that  a  personal  representative  may  main- 
tain an  action  and  recover  such  damages  as  the  jury  may  assess  for  the 
wrongful  act  of  another,  whereby  the  death  of  his  testator  or  intestate 
was  caused,  the  proceeds  of  which  are  distributable  under  the  statute  ot 
distributions,  without  liability  for  debts.  Held,  that  in  an  action  by  a 
father  for  the  wrongful  death  of  his  minor  son,  he  was  not  limited  to  the . 
recovery  of  compensatory  damages  only,  but  was  entitled  to  recover  such 
damages  as  the  jury  might  assess  under  all  the  facts  and  drcumstances 
In  the  case,  uninfluenced  by  passion,  sympathy,  or  feeling. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.,  vol.  15,  Death,  i  128.] 

Newman,  District  Judge,  dissenting. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

R.  W.  Walker  and  Jno.  P.  Tillman,  for  plaintiff  in  error. 
Travis  Williams,  for  defendant  in  error. 

Before  McCORMICK,  Circuit  Judge,  and  NEWMAN  and 
BURNS,  District  Judges. 

McCORMICK,  Circuit  Judge.  This  was  a  suit  by  Polk  Drane,  the 
defendant  ^n  error,  to  recover  damages  for  the  death  of  his  minor  son, 
Carleton  Drane,  who  was  alleged  to  have  been  employed  by  the  de- 
fendant without  the  plaintiff's  knowledge  or  consent.  Each  count  of 
the  complaint  alleges  that  the  minor  was  empldyed  without  the  knowl- 
edge and  consent  of  the  father,  and  put  to  work  in  a  dangerous  place. 
There  was  a  judgment  in  favor  of  the  plaintiff.  The  plaintiff  in  error 
assigns  as  errors  the  action  of  the  trial  court  in  overruling  demurrers 
to  nl  complaint,  in  sustaining  demurrers  to  pleas  interposed  by  the 
defendant,  in  declining  to  give  the  affirmative  charge  requested  by  the 
defendant,  and  in  giving  certain  instructions  to  the  jury,  to  which  ex- 
ceptions were  reserved  by  the  defendant 

The  demurrers  to  the  complaint  were  properly  overruled.  If  the 
trial  court  erred  in  his  action  on  the  demurrers  to  any  of  the  pleas 
(which  we  do  not  affirm),  we  are  satisfied  from  our  view  of  the  whole 
case  that  it  was  an  error  without  injury,  as  the  pleas  stricken  were  not 
supported  by  any  proof,  and  the  record  affirmativeljr  shows  that  all 
of  the  evidence  that  could  have  been  offered  or  did  exist  was  admitted 
under  the  general  issue.  On  the  issue  as  to  whether  the  minor  was  a 
member  of  the  plaintiff's  family  up  to  the  time  the  injuries  were  re- 
ceived, the  jury  were  properly  instructed,  and  the  proof  on  this  issue 
was  sufficient  to  sustain  their  verdict.  The  trial  court  did  not  err  in 
declining  to  give  the  affirmative  charge  requested  by  the  defendant. 
Whether  it  erred  in  giving  certain  instructions  to  the  jury  touching 
the  measure  of  damages,  to  which  exceptions  were  reserved  by  the 
defendant,  is  a  question  which  has  received  studious  consideration, 
and  calls  for  ampler  treatment. 

The  statutes  of  Alabama  provide : 

"A  father,  or  (in  certain  cases)  the  mother,  may  sue  for  an  Injury  to  a  minor 
child,  a  member  of  the  family."  Section  25,  Oode  1886.  **When  the  death  of 
a  minor  child  is  caused  by  the  wrongful  act,  or  omission,  or  negligence  of  any 
person  or  persons,  or  corporation,  his  or  their  servants  or  agents,  the  father. 
or  the  mother,  in  the  cases  mentioned  in  the  preceding  section,  or  the  personal 
representative  of  such  minor,  may  sue  and  recover  such  damages  as  the  jury 
may  assess ;  but  a  suit  by  the  father  or  mother  in  such  case  is  a  bar  to  a  suit 
by  the  personal  representative."  Section  26.  "A  personal  representative 
may  maintain  an  action,  and  recover  such  damages  as  the  jury  may  assess  for 
the  wrongful  act,  omission,  or  negligence  of  any  person  or  persons,  or  cor^ 
poration.  Ills  or  their  servants  or  agents,  whereby  the  death  of  his  testator  or 
intestate  was  caused,  If  the  testator  or  Intestate  could  have  maintained  an 
action  for  such  wrongful  act,  omission,  or  negligence,  if  it  had  not  caused 
dieath ;  •  •  •  and  the  damages  recovered  are  not  subject  to  the  payment 
of  the  debts  or  liabilities  of  the  testator  or  Intestate,  but  must  be  distributed 
according  to  the  statute  of  distribution."     Section  27.  Code  1896 
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The  Legislature  of  Alabama  passed  an  act  "to  prevent  homicides," 
approved  February  21,  1860,  which  provided: 

"That,  when  the  death  of  a  person  Is  unlawfully  caused  by  another,  the 
personal  representative  of  the  deceased  may  maintain  an  action  against  the 
latter  at  any  time  within  two  years  thereafter,  and  may  recover  such  sum 
as  the  Jury  deem  Just,  and  the  amount  so  recovered  shall  be  distributed 
as  the  personal  property  of  an  Intestate  is  now  distributed,  and  shall  not 
be  subject  to  the  payment  of  the  debts  of  the  deceased.*'  Laws  185&-60, 
p.  42. 

The  author  of  the  Revised  Code,  made  some  years  after  the  passage 
of  this  act,  overlooked  it,  and  omitted  to  embrace  it  in  his  revision, 
and  retained  several  sections  of  the  previous  law  which  the  omitted 
statute  has  repealed.  To  remedy  this  oversight,  and  to  restore  the 
statute,  "the  Legislature,  at  the  session  of  1871-2,  re-enacted  the  stat- 
ute 'to  prevent  homicides,'  with  the  same  title,  and,  in  all  material  re- 
spects, in  language  identical  with  that  employed  in  the  act  of  February 
21,  1860."  Laws  1871-72,  p.  83 ;  Railroad  v.  Shearer,  58  A1^78. 
Immediately  after  the  re-enactment  on  February  6,  1872,  of  tl|pact 
"To  prevent  homicides,"  the  Legislature  provided  by  statute  that, 
"When  the  death  of  any  minor  child  is  caused  by  the  wrongful  act  or 
omission  of  any  officer  or  agent  of  an  incorporated  company,  or  private 
association  of  persons,  the  father  of  such  child,  or  if  the  father  be  not 
living,  the  mother,  may  maintain  an  action  against  such  corporation 
or  private  association  of  persons,  for  such  wrongful  act  or  omission, 
and  may  recover  such  damages  as  the  jury  may  assess."  This  act,  for 
reasons  given  in  the  opinion  of  the  court,  was  held  to  be  unconstitu- 
tional in  the  case  of  Smith  v.  Railroad,  76  Ala.  449.  Soon  thereafter 
the  Legislature  passed  the  act,  the  provisions  of  which  are  now  em- 
braced in  section  26,  above  set  out.  The  act  "To  prevent  homicides" 
applied  as  well  to  infants  as  adults,  but  it  did  not,  as  construed  by  the 
courts,  create  any  right  of  action  in  the  father  or  mother,  and,  as  soon 
as  this  became  sufficiently  known,  the  law  now  in  force  was  passed 
(Acts  1884-5,  p.  99),  the  sole  purpose  and  effect  of  which  was  to  ex- 
tend the  right  of  action  already  lodged  in  the  personal  representative 
to  the  father,  and,  in  certain  contingencies,  to  the  mother.  And  while 
there  is  no  express  limitation  in  this  statute  to  cases  in  which  recovery 
might  have  been  had  by  the  party  injured,  had  not  death  ensued,  the 
decisions  in  Alabama  measure  the  father*s  recovery  under  this  section 
of  the  Code  by  a  consideration  of  what  the  child's  right  would  have 
been  had  he  survived,  at  least  to  the  extent  of  confining  the  former  to 
cases  in  which  the  latter  might  have  recovered,  though  not  extending 
it  to  all  such  cases.  The  only  effect  which  section  26  of  the  Code  had 
is  to  give  the  father,  and,  in  the  contingencies  named  in  section  25, 
the  mother,  or  the  personal  representative,  of  a  minor  whose  death 
has  been  caused  by  wrong  and  negligence,  the  right  to  recover  dam- 
ages, and  to  confine  the  personal  representative's  right  to  cases  where 
neither  the  father  nor  mother  has  instituted  suit.  The  parent  cannot 
sue  at  all  on  a  cause  of  action  arising  under  the  employer's  liability 
act.  Sections  1749-51,  Code  1896;  McNamara  v.  Logan,  100  Ala. 
187.  14  South.  175. 
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The  group  of  statutory  enactments  in  Alabama,  to  which  we  have 
referred,  are  all,  to  some  degree,  in  derogation  of  the  common  law. 
The  habit  of  thought  in  the  professional  legal  mind,  both  on  the  bench 
and  at  the  bar,  receives  its  trend  from  the  classic,  and  almost  sacred, 
rules  and  canons  of  the  common  law.  The  opening  words  of  the  trial 
judge's  charge  to  the  jury,  "At  common  law  in  England  and  in  this 
country  no  action  can  lay  at  all  for  the  death  of  a  human  being,"  con- 
stitute a  "proof-text"  or  a  known  or  admitted  major  premise  in  most 
judicial  and  professional  reasoning  on  this  subject,  and  the  reason 
which  he  gives  also  stamps  its  complexion  on  such  discussions.  He 
says,  "The  idea  was  that  the  injury  was  merged  in  the  felony." 
Touching  the  terms  of  one  of  these  statutes,  we  find  in  an  early  case 
(1883)  this  language: 

"The  statute  Is  highly  penal  A  its  terms,  and  must  be  construed  as  a  penal 
statute."    75  Ala.  449. 

In  a  later  case  (1898),  this  language  occurs : 

"But  while  the  damages  recoverable  are  undoubtedly,  under  our  former 
rulings,  punitive  in  their  nature,  and  not  compensatory,  they  are  not,  in  a 
strict  sense,  a  penalty,  nor  Is  the  action  penal,  or  quasi-criminal,  within  the 
meaning  of  the  constitutional  provisions  as  above  construed.  The  statute  is 
remedial,  and  not  penal,  and  was  designed  as  well  to  give  a  right  of  action 
where  none  existed  before,  as  to  'prevent  homicides,'  and  the  action  given 
is  purely  civil  in  its  nature  for  the  redress  of  private,  and  not  public  wrongs." 
So.  Ry.  Go.  V.  Bush,  122  Ala.  489,  26  South.  168. 

The  cases  arising  in  Alabama  on  or  under  these  statutes  arc  nu- 
merous. We  note  in  the  margin  those  which  we  have  examined  and 
considered.* 

The  very  able  and  distinguished  counsel  for  the  plaintiff  in  error 
urges  in  his  printed  brief,  as  he  did  in  his  oral  argument,  that  the  rul- 
ing of  the  trial  court  on  the  question  we  are  now  considering  is  di- 
rectly opposed  to  the  decision  in  the  case  of  Williams  v.  S.  &  N.  A. 
R.  R.  Co.,  91  Ala.  635,  9  South.  77.  He  insisted  with  confidence  be- 
fore us  in  his  oral  argument,  as  he  also  does  in  his  brief,  that  **In 
that  case  the  court  expressly  limited  the  recoverable  damages  to  com- 
pensation to  the  father  for  the  loss  of  the  minor's  services."  And 
the  counsel  for  the  defendant  in  error  in  his  brief  concedes  that  the 

1  Nashville  C.  ft  St.  L.  Ry.  Co.  v.  Hill,  146  Ala.  240.  40  South,  612;  Bube 
V.  Br.  L.  &  P.  Co.,  140  Ala.  276,  37  South.  285,  103  Am.  St.  Rep.  33;  So.  Ry. 
Co.  V.  Bush,  122  Ala.  489,  26  South.  168;  L.  &  N.  R.  R.  Co.  v.  Orr,  121  Ala. 
489,  26  South.  35;  Ala.  G.  S.  R,  R,  Co.  v.  Burgess,  116  Ala.  509,  22  South. 
913 ;  Buckalew,  Adm'r,  v.  Tenn.  C.  I.  ft  R.  R.  Co.,  112  Ala.  146,  28  South.  606 ; 
Ia  ft  N.  R.  R.  Oo.  V.  Markee,  103  Ala.  160,  15  South.  511,  49  Am.  St.  Rep.  21 ; 
Ala.  G.  S.  R  R.  Oo.  v.  Dobbs,  101  Ala.  219,  12  South.  770 ;  Tenn.  C.  I.  ft  R.  R 
Co.  V.  Hemdon,  Adm'r,  100  Ala.  451,  14  South.  287;  McNamara  et  al.  v.  Lo- 
gan, 100  Ala.  387,  14  South.  175;  Kansas  City,  M.  ft  B.  R  R.  Co.  v.  Sanders, 
98  Ala.  293,  18  South.  57 ;  Richmond  ft  D.  R  R.  Co.  v.  Freeman,  97  Ala.  289. 
11  South.  800 ;  WllliamB  v.  S.  ft  N.  A.  R.  R  Co.,  91  Ala.  635,  9  South.  77 ; 
L.  ft  N.  R  R  Oo.  V.  Orr,  91  Ala.  548,  8  South.  360;  Lovell  v.  De  Bardelaben  C. 
ft  I.  Co.,  90  Ala.  18,  7  South.  756;  Stewart  v.  L.  ft  N,  R  R  Co.,  83  Ala.  493, 
4  South.  373;  Smith  v.  U  ft  N.  R.  R  Co.,  75  Ala.  449;  S.  ft  N.  A.  R.  R  Co.  v. 
Sullivan,  Adm'r,  59  Ala.  272;  Savannah  ft  M.  R.  R.  Co.  v.  Shearer,  Adm'x» 
58  Ala.  672. 
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case  of  Williams  seems  to  assert  a  different  doctrine  from  that  for 
which  the  defendant  in  error  here  contends.  With  much  diffidence 
we  feel  constrained  to  announce  our  belief  that  the  authority  of  the 
case  of  Williams  does  not  go  to  the  extent  claimed.  And  to  show  and 
support  our  view,  we  will  summarize  more  largely  than  is  usual  with 
us  the  report  of  that  case.  We  begin  with  tfie  syllabus,  which,  in 
substance  and  almost  literally,  is  as  follows : 

"1.  Under  the  statute  defining  the  liability  of  the  master  (or  employer)  for 
Injuries  to  the  servant  (or  employ^)  while  in  the  seryice,  the  rlj^t  of  actioa 
for  injuries  which  result  in  death  is  given  only  to  the  personal  representa- 
tive of  the  decedent,  but  a  right  'of  action  Is  given  to  the  father  by  another 
statute,  when  the  death  of  his  minor  child  is  caused  by  the  wrongful  act,  omis- 
sion, or  negligence  of  any  i>er8on  or  corporation. 

"2.  Ck)ntrlbutory  negligence  on  the  part  of  the  person  injured,  while  em- 
ployed as  a  brakeman  on  a  railroad,  is  a  detense  to  an  action  for  damages, 
unless  the  evidence  further  shows  that,  after  his  peril  was  discovered,  or 
ought  to  have  been  discovered,  the  injury  might  have  been  avoided  by  the 
exercise  of  due  care  and  diligence  on  the  part  of  the  engineer. 

"3.  When  the  father  sues  to  recover  damages  for  the  death  of  his  minor 
son,  who  was  killed  while  in  the  employment  of  the  defendant  railroad  com- 
pany as  a  brakeman,  without  his  consent,  the  contributory  negligence  of  the 
minor  is  no  defense  to  the  action,  though  it  might  be  available  as  a  defense 
to  an  action  by  the  minor  himself,  if  death  had  not  ensued  from  the  Injuries; 
but,  if  the  father  consented,  expressly  or  by  implication,  to  the  employment 
of  the  minor  In  the  service,  the  contributory  negligence  of  the  minor  is  im- 
puted to  the  father,  and  defeats  his  right  of  action. 

•*4.  The  use  of  •klcking-switches,'  or  •running-swltcheB,'  in  detaching  and 
propelling  cars,  cannot  be  said  to  constitute  negligence,  as  *they  seem  to  be 
In  general  use  by  well-regulated  railroads,'  but  there  may  be  negligence  in 
connection  with  their  use,  by  failing  to  Instruct  a  young  and  Inexperienced 
brakeman  as  to  the  attendant  danger. 

**5.  The  damages  recoverable  by  the  father,  in  a  statutory  action  for  in- 
juries resnlting  in  the  death  of  his  minor  son,  are  compensatory  only,  and 
not  punitive." 

The  following  language,  quoted  by  counsel,  appears  in  the  opinion: 

"At  common  law  the  father  could  sue  for  and  recover  damages  for  an  in- 
Jury  not  resulting  in  death  wrongfully  done  to  his  minor  son.  The  damages 
were  to  compensate  him  for  the  loss  of  services.  If  death  resulted,  the  ac- 
tion was  not  maintainable.  The  statute  (Alabama)  confers  the  right  of  action 
on  the  father,  although  death  may  have  resulted.  •  ♦  •  We  hold  that, 
under  section  2588  of  the  CJode  (1886),  the  father  may  recover  in  all  cases 
where  at  common  law  he  might  have  recovered  if  the  injury  had  not  resulted 
In  death,  and  the  purpose  of  this  statute  was  to  give  the  father  the  right  of 
action,  although  death  resulted  from  the  Injury.'* 

The  following  also  appears : 

"The  second,  third,  fourth,  and  fifth  counts  of  the  complaint  do  not  nega- 
tive that  the  employment  was  with  the  father's  consent;  and  these  counts 
are  evidently  founded  upon  the  supposed  liability  of  the  defendant  under  the 
employer's  act.  Sections  2590,  2591,  Ode  of  1886;  sections  1749-1751,  Code  of 
1896.  The  father  cannot  maintain  an  action  to  recover  under  the  employer's 
act  (citing  authority).  As  he  cannot  recover  on  these  counts,  under  any  state 
of  evidence,  there  was  no  error  in  giving  the  general  charge  In  favoj  of  the 
defendant,  of  which  plaintiff  can  complain,  so  far  as  it  denied  his  recovery  on 
these  counts.  ♦  ♦  ♦  The  correctness  of  this  charge  Involves  the  Inquiry 
whether  any  count  of  the  complaint.  If  sustained  by  proof,  entitled  plaintiff 
to  recover;  and  if  so,  was  there  any  evidence  before  ttoe  Jury,  which  tended 
to  sustain  such  count  of  the  complaint. 
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"Ck)de,  §  2088  (1886)  (26,  1896)  provides  as  follows:  'When  the  death  of  a 
minor  child  is  caused  by  the  wrongful  act,  or  omission,  or  negligence  of  any 
person,  or  persons,  or  corporation,  his  or  their  servants,  or  agents,  the  father 
may  sue,  and  recover  such  damages  as  the  Jury  may  assess.* " 

Then  follows  more  than  two  full  pages,  constituting  the  body  of  the 
opinion,  of  a  discussion  bearing  upon  the  question  of  parties  and  the 
application  of  the  doctrine  of  contributory  negligence,  concluding  with 
this  paragfraph : 

"The  first  and  last  counts  of  the  complaint  aver  that  the  decedent  was  a 
minor  son  of  the  plaintiff;  that  he  was  wrongfully  employed  by  the  defend- 
ant to  perform  the  duties  of  a  brakeman,  without  the  knowledge  and  consent 
of  plaintiff,  and  that  while  attempting  to  obey  the  orders  of  his  superior  in 
the  performance  of  his  duties  as  brakeman,  he  was  injured  and  killed  by  the 
wrong  and  negligence  of  the  defendant's  agents  or  servants.  Tbese  two 
counts  show  a  good  cause  of  action,  and  there  was  evidence  tending  to  sus- 
tain the  averments  of  these  two  count&  It  was  error  to  give  the  genial 
charge  for  the  defendant." 

The  only  language  of  the  court  bearing  expressly  on  the  measure  of 
damages  is  contained  in  the  last  three  lines  of  the  opinion,  as  a  separate 
paragraph,  viz. : 

"The  damages  recoverable  by  the  father  are  compensatory,  and  not  puni- 
tive. L.  &  N.  R.  R.  Co.  V.  Orr.  91  Ala.  648,  8  South.  863,  and  authorities 
cited." 

We  will  now  notice  the  Orr  Case.  This  was  an  action  brought  by 
Horace  Orr,  administrator  of  the  estate  of  Henry  Griffin,  deceased,  to 
recover  damages  for  the  wrongful  and  negligent  acts  of  the  defendant 
and  its  servants,  which,  as  alleged,  caused  the  death  of  Griffin  while 
in  the  defendant's  service  as  a  brakeman.  We  quote  from  the  opinion 
in  that  case : 

"In  this  state,  the  statute  provides  that,  In  certain  cases,  the  master  or 
employer  *is  liable  to  answer  in  damages'  to  the  servant  or  employ^.  Code, 
i  2591  (1886).  .The  record  presents  the  direct  question,  as  to  what  is  the 
measure  of  damages  under  the  statute,  where  death  results." 

After  a  liberal  discussion  of  the  English  common-law  rules  and  the 
evolution  of  the  new  doctrines  and  reference  to  authorities,-  Hf^  opin- 
ion proceeds : 

''These  principles  furnish  a  correct  exposition  of  our  statute;  and  conse* 
quently  we  declare,  under  the  provision  of  section  2591  of  the  Oode,  neither 
exemplary  nor  vindictive  damages  are  recoverable  The  purpose  of  this  stat- 
ute is  entirely  different  from  that  intended  by  the  act  of  February  5,  1872 
(Laws  1871-72,  p.  83),  the  object  of  which  was  to  'prevent  homicide.' " 

The  deceased,  at  the  time  he  was  killed,  was  35  years  of  age.  The 
suit  was  brought  under  the  employer's  act.  And,  in  the  decision  and 
opinion  of  the  court,  no  reference  to  the  damage  which  a  parent  might 
recover  for  the  death  of  a  minor  child,  a  member  of  the  family,  was 
made  or  would  have  been  pertinent. 

The  distinguished  counsel  for  the  plaintiff  in  error  calls  our  attention 
to  language  taken  from  the  opinion  of  the  court  in  the  case  of  Nash- 
ville, etc.,  Ry.  Co.  v.  Hill,  146  Ala.  240,  40  South.  612,  viz. : 

"The  gravamen  of  the  eighth  count  is  'the  alleged  wrong  of  the  defendant 
In  putting  the  plaintiff's  minor  son  to  work  at  a  dangerous  place  upon  a  dan- 
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geroas  work  without  her  consent'  The  count  avers  that  tan  conaequence  of 
such  wrong  her  son  was  killed,  and  the  plaintiff  (thereby)  loat  his  service  dur- 
ing his  minority,  and  plaintiff  was  damaged  by  reason  of  said  injury.  This 
damage  was  the  deprivation  of  his  service  and  wages  until  he  attained  his 
majority." 

The  complaint  originally  contained  seven  counts,  and  count  8  was 
added  by  amendment.  The  suit  was  brought  within  a  year  from  the 
happening  of  the  accident,  but  count  8  was  not  filed  until  more  than 
a  year  thereafter.  The  defendant  pleaded  the  statutes  of  limitations 
of  one  year,  upon  which  issue  was  joined.    We  quote  from  the  opinion : 

"The  comparison  of  count  1  with  count  8  shows  that  the  subject-matter  of 
the  latter  was  within  the  lis  X)enden8  of  the  original  suit,  and  hence  said 
count  introduced  by  amendment  is  saved  from  the  ban  of  the  statute  of  limi- 
tations by  the  doctrine  of  relation  back  to  the  oomm^icement  of  the  suit.*' 

The  language,  "this  damage  was  a  deprivation  of  his  service  and 
wages  until  he  attained  his  majority,"  has  relation  logically  to  the  aver- 
ment in  the  count  "that,  in  consequence  of  such  wrong,  her  son  was 
killed,  and  the  plaintiff  (thereby)  lost  his  service  during  his  minority, 
and  plaintiff  was  damaged  by  reason  of  said  injury."  She  could  not 
recover  more  than  she  claimed. 

The  only  questions  before  the  court  in  the  Hill  Case,  were,  first, 
whether  the  cause  was  removable  to  the  federal  court;  second,  the 
question  of  limitations;  and,  third,  whether  the  amendment  changed 
the  form  of  action.    The  counsel  in  his  printed  brief  says : 

"This  court  itself  has  expressly  decided  In  the  case  of  McGehee  v.  McCar- 
ley,  91  Fed.  462,  33  C.  C.  A.  629,  that  in  a  suit  under  section  26  of  the  Alabama 
Code  the  damages  recoverable  are  compensatory,  and  not  punitive,  following 
the  decision  in  WUliams  v.  Railroad  Ck>.,  supra.  The  result  in  the  McCarley 
Case  was  changed  on  rehearing  (McGehee  v.  McCarley,  103  Fed.  55,  44  C.  C 
A.  252),  but  that  change  was  not  due  to  any  change  in  the  opinion  of  the  court 
as  to  the  construction  of  section  26  of  the  Code,  but  to  the  discovery  by  the 
court  that  the  suit  was  brought,  not  under  section  26,  but  under  section  27 
of  the  Code." 

We  reply  to  this  suggestion  of  counsel  by  quoting  in  full  all  that 
this  court  said  on  the  subject  in  the  case  of  McGehee  v.  McCarley: 
On  fifct  hearing : 

"We  find  nothing  in  the  statute  law  of  Alabama  which  would  require  a 
departure  from  the  doctrine  announced  in  Railway  Co.  v.  Prentice,  147  U.  S. 
101,  18  Sup.  Ct.  261,  87  L.  Ed.  97.  On  the  contrary,  we  find  that  the  Suprone 
Court  of  Alabama,  in  construing  the  very  statute  under  which  this  action 
was  brought  (Code  Ala.  1886,  §  2588),  said  that  the  damages  recoverable  un- 
der that  statute  are  compensatory,  and  not  punitive.  Williams  v.  Railroad 
Co.,  91  Ala.  635,  9  South.  77."  McGehee  v.  McCarley.  91  Fed.  466,  33  C  C. 
A.  629. 

On  rehearing : 

'*This  cause  was  fully  stated  when  it  was  first  passed  upon  by  this  court. 
See  91  Fed.  462,  33  C.  C.  A.  629.  An  application  for  rehearing  having  been 
made  by  the  defendant  in  error,  and,  the  same  having  been  granted,  the  cause 
has  been  fully  reargued,  and  the  court  has  again  carefully  considered  it  The 
single  error  heretofore  found  by  this  court  in  the  cause  was  that  the  trial 
court  refused  to  charge  the  jury  that  only  compensatory,  and  not  punitive, 
damages  were  recoverable  in  the  cause.  On  the  first  hearing  of  this  cause  the 
argument  and  the  briefs  treated  very  imperfectly,  and  in  an  unintentionally 
misleading  manner,  the  matter,  of  the  statute  law  upon  wlilch  this  cause  was 
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based.  Assisted  by  tbe  argument  and  brlefft  on  tbe  rehearing,  the  court  has 
carefully  re-examined  tbe  point  upon  which  it  ordered  this  cause  to  be  re- 
manded, and  has  concluded  that  the  statute  law  of  Alabama  permits  a  per- 
sonal representative  to  recover  punitive  damages  in  such  a  cause  as  the  one 
at  bar,  and  that  therefore  it  is  not  within  the  doctrine  of  Railway  Go.  v. 
Prentice,  147  U.  S.  101,  13  Sup.  Ct.  261,  37  L.  Ed.  97.  The  court  has  also 
re-examined  the  other  questions  involved  in  this  cause,  and  finds  no  error  in 
the  cause.  It  is  therefore  ordered  that  the  former  order  of  this  court,  re- 
versing the  judgment  of  the  lower  court  and  remanding  this  cause  for  a  new 
trial,  be,  and  the  same  is  hereby,  annulled  and  set  aside.  It  is  further  or- 
dered that  the  Judgment  of  the  lower  court  be,  and  the  same  is  hereby, 
affirmed."      103  Fed.  65,  44  0.  C.  A.  252. 

Does  our  decision  sustain  the  contention  of  the  plaintiff  in  error? 
Does  it  not,  to  the  contrary,  support  the  contention  of  the  defendant 
in  error  ?  We  think  that  it  at  least  does  show  the  danger  of  mistaking 
some  inadvertent  language  in  an  opinion  for  the  authority  of  the  case. 

It  would  unduly  extend  this  opinion  to  notice  ever  so  briefly  all  of 
the  numerous  cases  in  the  Alabama  Reports  which  relate  to  the  adop- 
tion, development,  and  application,  in  that  state,  of  the  doctrines  of 
Lord  Campbell's  Act;  but  one  who  will  examine  the  cases  cited  in 
the  margin  will  be  able  to  discover  sufficient  grounds  to  conclude,  as 
we  do,  that  the  trial  judge  did  not  err  in  that  part  of  his  charge  to  the 
jury,  wherein  he  said  to  them: 

"The  section  of  the  Code,  under  which  the  plaintiff  has  brought  this  suit, 
says  that  the  plaintiff  shall  recover  .'such  damages  as  the  Jury  may  assess,* 
and  in  that  sense,  by  the  letter  of  the  statute  under  which  this  suit  is  fram> 
ed,  the  assessment  of  damages  is  left  to  the  Jury,  but  it  is  left  to  the  Jury 
under  the  control  of  the  law,  and  under  the  control  of  the  court,  and  an  ex- 
cessive verdict  produced  by  appeals  to  passion,  or  to  prejudice,  or  to  sympathy 
would  of  necessity  have  to  be  set  aside  or  reduced  by  the  court.  I  do  not  say 
to  you  in  this  case  that  the  amount  of  damages  should  be  limited  to  the 
amount  of  wages  or  earnings  that  this  lad  might  have  made  from  the.  time 
of  the  accident  to  the  time  he  reached  his  majority.  I  do  not  say  to  you  that 
there  is  such  a  limit  The  plaintiff  can  recover  *such  damages  as  the  Jury 
may  assess,'  and  you  should  have  regard  to  all  the  facts  and  circumstances 
of  the  case  which  have  been  so  well  discussed  by  counsel,  not  being  influenced 
by  any  appeal  to  passion,  sympathy,  or  feeling.  We  sit  here  to  decide  the 
case,  all  of  us,  according  to  the  proper  rules  of  Justice  between  the  parties." 

It  follows  that  the  judgment  of  the  Circuit  Court  should  be  affirmed. 
And  it  is  so  ordered. 

NEWMAN,  District  Judge  (dissenting).  I  am  unable  to  agree 
with  the  majority  of  the  court  in  the  conclusion  reached  in  this  case. 
In  my  judgment,  the  statutes  of  Alabama  as  construed  by  the  Su- 
preme Court  of  tiiat  state,  allow  only  compensatory  damages  in  cases 
of  this  character;  that  is,  the  loss  to  the  parent  of  the  minor's  services 
during  minority.  Under  the  law  of  Alabama,  as  I  understand  it,  when 
a  minor  child  is  employed  without  the  knowledge  or  consent  of  the 
parent  in  a*  dangerous  service,  and  is  injured  in  such  service,  and  dies 
from  the  injuries,  the  father,  and  the  mother  in  certain  contingencies, 
may  sue  and  recover  against  the  employer ;  the  measure  of  damages  be- 
ing the  v^alue  of  the. child's  services  during  minority;  that  is,  the 
parent's  pecuniary  loss.  In  such  cases  the  contributory  negligence  of 
the  deceased  is  not  a  defense.  In  another  class  of  cases,  when  a  mi- 
nor child  is  killed  in  the  service  of  another,  the  right  of  action  which  he 
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would  have  had  if  he  had  been  injured  and  had^not  died  in  case    of' 
death  survives  to  the  personal  representative  or  to  the  father,  or, 
under  certain  circumstances,  to  the  mother,  and  in  these  cases  the. de- 
fense of  contributory  negligence  may  be  interposed. 

The  plaintiff,  the  father  in  this  case,  elected  the  former  cause  of  ac- 
tion. The  pleas  of  contributory  negligence  filed  by  the  defendant 
company  were  stricken  because  it  was  this  character  of  action,  and 
the  case  was  tried  on  that  theory,  as  the  whole  record,  including  the 
instructions  by  the  court  to  the  jury,  shows.  There  was  no  evidence  in 
the  case  as  to  the  value  of  the  services  of  the  deceased.  His  age  was 
proven,  which  of  course  would  give  the  length  of  time  that  would 
elapse  until  he  attained  his  majority,  but  this  was  all.  The  court  in- 
structed the  jury  that  the  plaintiff,  the  father,  was  entitled  to  recover 
such  damages  "as  the  jury  might  assess."  The  court  was  careful  to 
tell  the  jury  while  stating  that  the  suit  provided  for  such  damages  as 
they  might  assess,  that  the  amount  they  should  find  ought  to  be  found 
as  their  "calm  and  deliberate  judgment,"  and  under  the  control  of  the 
law,  and  that  they  should  not  be  moved  to  find  an  undue  amount  by 
prejudice  or  sympathy.  All  this,  however,  simply  left  the  jury  to 
find  such  amount  as  in  their  judgment  might  be  fair  and  reasonable  for 
the  killing  of  the  father's  minor  child.  I  think  the  jury  should  have 
been  restricted  to  the  value  of  the  child's  service  to  the  parent  during 
minority.  As  to  what  this  would  have  been,  as  has  been  stated,  there 
was  no  evidence. 

In  my  judgment  this  question  is  settled  by  the  construction  placed 
by  the  Supreme  Court  of  Alabama  on  the  Alabama  statutes.  The 
most  important  case  on  that  subject  is  the  case  of  Williams  v.  Railroad 
Co.,  91  Ala.  636,  9  South.  77.  A  brief  extract  from  the  conclusion  of 
the  opinion  in  that  case  will  show  what  was  determined  as  to  the 
question  here  involved: 

"The  first  and  last  counts  of  the  eomplalnt  aver  that  decedent  was  a  minor 
son  of  plaintiff;  that  he  was  wrongfuUy  employed  by  the  defendant  to  per- 
form the  duties  of  a  brakeman  without  the  knowledge  and  consent  of  the 
plaintiff,  and  while  attempting  to  obey  the  orders,  of  his  superior,  in  the  per- 
formance of  his  duties  as  brakeman,  was  injured  and  killed  by  the  wrong  and 
negligence  of  the  defendant's  agents  and  servanta  These  two  counts  show 
a  good  cause  of  action,  ard  there  was  evidence  tending  to  sustain  the  ayer- 
ments  of  these  two  counts.  It  was  error  to  give  the  general  charge  for  the 
defendant  The  damages  recoverable  by  the  father  are  compensatory  and  not 
punitive."  Citing  Railroad  Go.  y.  Orr,  91  Ala.  548,  8  South.  863,  and  cases 
there  cited. 

The  rule  announced  in  this  case,  so  far  as  my  examination  shows, 
has  never  been  changed  by  the  Supreme  Court  of  Alabama.  On  the 
contrary,  in  the  last  case  on  this  subject  to  which  attention  has  been 
called,  or  which  I  have  been  able  to  find  (Railway  Co.  v.  Hill,  146  Ala. 
240,  40  South.  612),  the  same  view  of  the  measure  of  damages  is  an- 
nounced, as  will  be  seen  by  an  extract  from  the  opinion,  in  the  follow- 
ing language : 

"The  gravamen  of  the  eighth  count  is  'the  alleged  wrong  of  the  defendant 
tn  putting  the  plaintiff^  minor  son  to  work  at  a  dangerous  place  upon  a 
dangerous  work  without  her  consent.*  Marbury  Lumber  Co.  v.  Westbrook. 
121  Ala.  179,  25  South.  914.  The  count  avers  that  in  consequence  of  such 
wrong  her  son  was  killed,  and  plaintiff  (thereby)  lost  liis  services  during  hia 
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minority,  and  plaintiff  was  damaged  by  reason  of  said  injury.  Tbis  damage 
was  the  deprivation  of  his  service  and  wages  until  he  attained  his  majority ; 
the  father  being  dead,  and  the  son  not  having  been  emancipated." 

But  these  statutes  of  Alabama  have  been  construed  by  this  court. 
In  McGehee  y.  McCarley,  91  Fed.  462-465,  33  C.  C.  A.  629,  in  the 
opinion  of  the  court,  this  language  is  used : 

"But  the  majority  of  this  court  finds  material  error  in  this  cause  resulting 
from  the  failure  of  the  trial  court  to  charge  the  Jury,  as  the  defendants  be- 
low requested,  that  only  compensatory,-  and  not  punitive,  damages  were  re- 
coverable in  the  case.  It  is  plain  to  us  that  under  the  doctrine  of  Railway 
Co.  V.  Prentice,  147  U.  S.  101,  13  Sup.  Ct.  261,  37  L.  Ed.  97,  no  punitive  dam- 
ages could  be  recovered  in  this  case.  It  is  not  claimed  that  the  corporation 
ever  authorized  or  ratified  the  alleged  negligence  or  assault.  While  the  cor- 
poration may  be  compelled  to  make  compensation  for  the  tortious  act  of  its 
servant  committed  in  the  scope  of  his  employment,  even  if  the  act  be  willful 
and  wanton,  yet,  if  the  corporation  be  itself  innocent,  it  cannot  be  punished 
by  the  infliction  of  vindictive  damages.  See  Circuit  Court  of  Appeals,  Seventh 
Circuit,  in  Railway  Co.  v.  Russ,  6  C.  C.  A.  597,  57  Fed.  822.  We  find  nothing 
in  the  statute  of  Alabama  which  would  require  a  departure  from  the  doctrine 
announced  In  Railway  Co.  v.  Prentice,  supra.  On  the  contrary,  we  find  that 
the  Supreme  Court  of  Alabama,  In  construing  the  very  statute  under  which 
this  action  was  brought  (Code  Ala.  1886,  §  2588),  said  that  the  damages  re- 
coverable under  that  statute  are  compensatbry  and  not  punitive.  Williams 
V.  Railroad  Co.,  91  Ala.  635,  9  South.  77.  We  Hre  clear  that  the  Judgment 
must  be  reversed  because  of  the  error  above  stated." 

There  was  a  rehearing  in  this  case  and  the  judgment  of  the  court 
was  changed,  and  instead  of  being  reversed  it  wa»  affirmed,  but  up- 
on the  ground  it  seems  that  the  suit  was  found  to  have  been  brought 
under  section  27  of  the  Code  of  Alabama  of  1896,  and  not  under  sec- 
tion 26,  as  was  assumed  when  it  was  first  decided.  To  this  last  deci- 
sion Judge  Pardee  filed  a  dissenting  opinion.  McGehee  v.  McCarley, 
103  Fed.  55,  44  C.  C.  A.  252. 

The  case  now  before  the  court,  it  is  conceded,  is  proceeding  under 
section  26.  Judge  McCORMICK,  however,  evidently  entertained  and 
acted  upon  the  same  view  in  both  decisions  in  the  case  of  McGehee 
V.  McCarley  which  he  has  expressed  in  this  case. 

I  think  the  distinction!  have  drawn,  which  seems  to  me  to  be  sup- 
ported by  the  statutes  and  decisions  in  Alabama,  is  right,  and  is  found- 
ed not  only  in  reason,  but  in  justice.  If  the  parent  elects  to  sue  in 
right  of  the  survivorship  of  the  minor  child's  cause  of  action,  and 
brings  a  suit  against  which  any  contributory  negligence  of  the  deceas- 
ed may  be  set  up  as  a  defense  (if  the  child  has  attained  such  age  as  that 
contributory  negligence  can  be  pleaded),  then  the  parent  would  be  enti- 
titled  to,  and  ought  to  recover,  if  liability  is  shown,  a  substantial  verdict, 
how  to  be  measured  under  the  law  of  Alabama  it  is  unnecessary  to  say, 
but  certainly  going  beyond  any  mere  value  of  minority  service.  If,  how- 
ever, the  parent  wishes  to  avoid  any  defense  which  the  employer  might 
properly  set  up  against  the  deceased,  and  chooses  to  sue  in  his  or  her 
own  right  as  parent,  for  the  child's  death,  it  seems  to  me  that  the  re- 
covery in  justice  should  be  restricted  to  the  parent's  pecuniary  loss; 
that  is,  the  value  of  the  child's  services  during  minority.  In  my  judg- 
ment this  is  not  only  fair  and  right,  but  it  is  the  law  of  Alabama  de- 
ducible  from  its  statutes  and  decisions.  Certainly  a  statute  undertak- 
ing to  give  any  greater  right  should  do  so  clearly  and  distinctly. 
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I  think  the  decision  of  the  Circuit  Court  should  be  .reversed,  and 
the  case  remanded  and  a  new  trial  had,  in  which  the  law  of  damage 
could  be  stated  to  the  jury  in  accordance  with  what  has  been  herein 
said. 

On  Petition  of  Plaintiff  in  Error  for  Rehearing. 

PER  CURIAM.  The  judges  who  concurred  in  the  decision  of  this 
case  are  satisfied  with  the  views  expressed  in  the  opinion  of  the  court, 
and  see  no  reason  in  the  petition  for  rehearing  sufficient  to  induce 
them  to  grant  the  same ;  and  the  application  therefor  is  denied. 

NOTE.— The  following  is  the  charge  to  the  Jury : 

SHELBY,  Circuit  Judisrp  (char?1n.a:  the  jury  orally).  At  common  law  in  Eng- 
land and  In  this  country  no  action  lies -for  the  death  of  a  human  heing. 
The  Idea  was  that  the  injury  was  merged  in  the  felony,  and  under  that  sys- 
tem, although  a  man  could  bring  a  suit  in  the  event  he  was  personally  In- 
jured and  not  killed,  if  it  killed  him  no  one  at  all  could  sue.  But  a  long 
time  ago  an  act  was  passed  in  England,  called  ''Lord  Campbell's  Act,"  whieh> 
authorized  a  suit  to  be  brought  in  the  event  of  death  from  the  wrongful  or 
negligent  act  of  another,  and  that  act  has  been  substantially  adopted  in  all 
or  nearly  all  the  states  of  the  Union,  so  that  the  law  now  is  by  statute  that, 
wherever  death  is  produced  by  the  wrongful  or  negligent  act  of  another,  an 
action  accrues  to  some  one.  We  have  in  Alabama  statutes  of  that  kind.  We 
have  acts  which  permit  a  sul^  to  be  brought  by  the  administrator  of  a  person 
who  is  negligently  or  wrongfully  killed,  and  then  we  have  a  law,  which  19, 
section  26  of  the  present  Code  of  Alabama  (Code  1896),  which  provides  that 
the  father,  If  living,  or  the  mother,  if  the  father  is  dead,  may  bring  an  ac- 
tion for  the  wrongf^  or  negligent  killing  of  a  minor  child  who  is  a  member 
of  the  father's  family.  It  is  under  that  section  of  the  Code  that  this  suit 
is  brought 

The  plaintiff  alleges  that  his  son,  who  was  a  minor,  was  killed  by  the 
wrongful  act  or  the  negligent  act  of  the  defendant's  agents  or  servants.  The 
wrongful  and  negligent  acts  charged  are  described  in  the  declaration  and  have 
been  detailed  in  the  evidence.  The  plaintiff  also  alleges,  as  it  was  necessary 
for  him  to  allege  under  the  section  of  the  Code  under  which  this  action  Is 
brought,  that  his  son  who  was  killed  was  a  member  of  his  family.  The  de- 
fendant files  a  plea  of  not  guilty,  which  is  in  effect  a  denial  of  all  of  the 
wrongs  alleged  in  the  complaint  It  also  pleads  specially  that  the  son  wha 
was  killed  was  not  a  member  of  the  plaintifTs  family  at  tiie  time  be  wai« 
killed.  Now,  the  issues  Joined  upon  these  pleas  involve  the  questions  which 
are  submitted  to  the  Jury.  The  burden  of  proof  in  the  first  .instance,  is  upon 
the  plaintiff ;  that  is,  the  plaintiff  must  prove  In  this  case  the  allegations  of 
his  complaint  If  proved  by  a  preponderance  of  the  evidence  and  to  the  sat- 
isfaction of  the  Jury,  the  plaintiff  then  becomes  entitled  to  a  verdict  On- 
the  failure  of  such  proof  by  the  plaintiff,  the  defendant  is  entitled  to  a  ver- 
dict In  this  case,  as  in  every  case,  or  in  nearly  every  case,  that  Is  litigated  • 
and  tried,  there  are  many  facts  which  are  practically  conceded,  and  but  few 
points  that  are  earnestly  contested.  Now,  there  is  no  controversy  here  about 
the  proposition  that  the  plaintiff  In  this  case  Is  the  father  of  the  young  man 
who  was  killed.  There  Is  no  controversy  about  his  employment  and  about 
the  fact  that  he  was  killed.  There  is  no  controversy  about  the  fact  that  he 
was  killed  while  in  the  employment  of  the  defendant  The  chief  controversy 
In  the  case  Is  over  the  question  as  to  whether  or  not  at  the  time  he  was^ 
killed  he  was  a  member  of  the  plaintiff's  family.  That  he  was  his  son  there 
is  no  di;;pute ;  but  the  question  Is  submitted  to  the  Jury,  as  a  question  of  fact 
in  this  case,  whether  or  not  he  was  a  member  of  the  plaintiff's  family  at  the 
time  of  the  accident  At  the  beginning  of  the  evidence  on  this  question  this 
young  man  was  residing  at  the  house  of  his  father,  and  at  that  time  there 
could  be  no  question  about  the  fact  that  he  would  then  be  a  member  of  the- 
famlly  within  the  fttatute.  The  defendant  contends  that  subsequent  occur- 
rences before  the  killing  amounted  to  an  emancipation  of  the  lad.  and  caused 
him  to  cease  to  be  a  member  of  the  family  of  his  father.    It  is  argued  before- 
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joQ  cm  that  line  that  the  father  no  longer  had  any  Interest  in  him,  did  not 
Beek  to  collect  his  wages,  did  not  make  any  Inquiry  as  to  where  he  was,  and 
that  there  was  a  long  absence  not  accounted  for  in  any  way  from  the  paternal 
roof.  The  plaintiff,  on  the  other  hand,  says  that  the  evidence  shows  ttiat 
there  was  some  controversy  or  dispute  between  the  lad  and  his  parents  in 
reference  to  his  attention  to  a  young  woman  who  lived  near  by,  and  that 
that  controversy  led  to  the  lad's  going  temporarily  away  from  home,  and 
his  father  consented  to  his  absence  for  fear  that  his  return  might  lead  to  a 
marriage  between  the  boy  and  the  young  woman.  It  is  contended  on  the 
part  of  the  defendant  that  the  absence  was  Intended,  so  far  as  the  proof 
shows,  to  be  permanent,  and  that  the  boy  was  no  longer  a  part  of  .the  family, 
and  that  the  family  relations  were  permanently  and  forever  severed.  The 
plaintiff  says  that  the  absence  was  merely  temporary,  that  it  was  mere 
prudence  and  care  on  the  part  df  his  parents  to  permit  him  to  stay  away 
without  any  inquiry  for  some  time,  and  that  the  disruption  of  the  family  re- 
lation was  not  of  the  character- to  cause  him  to  cease  to  be  a  member  of  the 
family.  If  there  was  an  abandonment  of  the  relation  of  parent  and  child, 
intended  to  be  permanent,  or  intended  to  be  absolute  for  the  time,  thougji  lim- 
ited, the  Jury  might  be  justified  in  concluding  that  .the  lad  was  not  at  the 
time  a  member  of  the  family;  but  if  the  absence  was  only  temporary,  and 
was  permitted  by  the  father,  and  not  a  case  of  iiermanent  estrangement,  but 
simply  in  view  of  the  father's  Idea  as  to  what  effect  might  be  produced  by  the 
son's  presence  near  the  girl  whom  he  did  not  wish  him  to  marry,  if  the  ab- 
sence was  only  of  that  kind,  and  permitted  for  that  reason,  the  Jury,  I  think, 
would  not  be  Justified  in  holding  that  he  ceased  to  be  a  member  of  the  family. 
That  question  is  left  for  the  Jury  to  determine,  whether  in  the  light  of  the 
facts  he  remained  a  member  of  the  family.  You  should  look  at  it  in  the 
light  of  your  experience,  at  every  fact  from  the  time  of  the  controve-rsy, 
about  his  attentions  to  the  girl  until  the  lad  was  returned  home  a  corpse. 
If  in  your  view,  in  the  light  of  this  evidence  and  the  inferences  you  draw 
legitimately  from  it,  the  lad  remained  a  member  of  the  family,  then  that 
defense  fails;  but  if  you  find  from  the^evidence,  or  draw  the  inference,  tliat 
the  family  relations  were  severed,  and  that  under  the  circumstances  he  was 
no  longer  a  member  of  the  family,  the  defense  would  be  good,  because  it  is 
incumbent  on  the  plaintiff  to  show  that  this  lad  was  a  member  of  the  plain- 
tiff's family  at  the  time  the  accident  occurred.  You  will  bring  your  common 
knowledge  and  experience  to  bear  upon  questions  of  that  kind,  and  I  submit 
this  one  to  the  Jury,  believing  tliat  they  are  better  able  to  deal  with  it  than 
lawyers  at  the  bar  or  the  Judge  on  the  brach. 

I  think  that  I  might  say  to  you  that  a  temporary  absence  with  the  inten- 
tion of  returning  to  the  family  roof  would  not  prevent  the  lad  from  remain- 
ing a  member  of  his  father's  family.  I  think.  I  might  say  to  you  that  the 
father  might  permit,  without  dissolving  the  family  relation,  an  absence  of 
this  kind,  if  he  did  not  intend  the  permanent  estrangement  and  dislodgement 
from  the  home,  and  the  lad  yet  remain  a  member  of  the  famiJy.  It  is  a 
question  of  intention  upon  the  part  of  tbe  parent  and  upon  the  part  of  the 
child,  to  be  deduced  from  the  actions  and  circumstances  that  surround  the 
case 

One  of  the  averments  In  several  of  the  counts  of  the  declaration  is  that 
the  lad  came  to  his  death  by  the  wrongful  and  neirliKont  act  of  the  de- 
fendant Proof  is  offered  on  the  part  of  the  plaintiff  tending  to  show  that 
there  was  a  defect  In  a  step  which  was  used  in  getting  on  the  engine.  Proof 
Is  offered  on  the  part  of  the  defendant  to  show  that  the  defect  was  not  of 
such  a  character  as  would  be  negligence  on  the  part  of  the  defendant  Zou 
will  remember  the  conflict  upon  this  subject  I  will  not  go  Into  details,  be- 
cause they  would  enlarge  the  charge  too  much.  It  Is  the  duty  of  the  employer 
to  provide  a  safe  place  fbr  his  employ^  to  work,  and  to  keep  sound  imple- 
ments of  labor,  or  to  exercise,  I  will  say,  at  least  ordinary  care  in  keeping  the 
Implements  and  machinery  which  his  employ^  is  to  use  in  a  reasonably  safe 
condition.  If  the  jury  find  from  the  evidence  that  the  step  which  was  used 
to  get  op  or  down  from  the  engine  was  so  defective  as  to  make  its  use  dan- 
gerous, they  would  be  Justified  in  Inferring  negligence  on  the  part  of  the 
defradant  from  that  defect  This  and  other  averments  of  negligence  and 
wrong  that  appear  in  the  complaint  must  be  proved,  for  the  burden  of  proof 
Is  upon  the  plaintiff,  and  the  jury,  in  considering  each  of  them,  will  consider 
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all  the  eyldence  In  ascertaining  whether  or  not  due  proof  Is  made.  If  yon 
ftnd,  under  the  Instructlone  which  I  have  given  you,  that  proof  is  made  of 
the  averments  of  the  declaration,  or  of  any  count  of  the  declaration,  to  your 
satisfaction,  including  the  averment  that  the  lad  was  a  member  of  the, fa- 
ther's family,  then  it  would  be  your  duty  to  find  a  verdict  in  favor  of  the 
plaintiff,  and  the  question  would  then  arise  as  to  the  mode  or  rule  by  which 
you  would  estimate  the  damages  to  which  the  plaintiff  may  be  entitled. 

There  are  always  in  cases  of  this  kind  two  extreme  vle^i's  submitted  to  the 
jury  by  the  parties.  It  is  fortunate  that  neither  the  plaintiff  nor  the  de- 
I'endant  is  allowed  to  establish  the  rule  of  damages,  because  either  is  Inclined 
to  go  to  an  extreme.  Invariably  the  plaintiff's  tendency  is  to  exaggerate  the 
amount,  and  to  claim  the  utmost  sum,  and  the  defendant's  tendency  is  to 
make  it  as  small  as  possible.  Now,  the  plaintiff,  gentlemen,  can  claim  what 
he  pleases  in  his  declaration.  That  is  no  criterion  to  go  by.  He  might  sue  for 
a  million  dollars  as  well  as  one,  and  whatever  he  sues  for  is  usually  argued 
for.  I  think  I  should  say  on  that  question,  if  you  get  to  It,  that  you  should 
exercise  a  calm  and  deliberate  judgment,  not  be  Influenced  by  any  appeals  to 
sympathy,  remarks  about  poverty,  nor  any  remarks  about  the  defendant  be- 
ing a  corporation.  Whatever  sympathy  we  have,  we  are  not  Justified  in  ex- 
ercising. It  at  the  improper  expense  of  others.  The  section  of  the  Ck>de  under 
which  the  plaintiff  has  brought  this  suit  says  that  the  plaintiff  shall  recover 
"such  damages  as  the  jury  may  assess,"  and  in  that  sense,  by  the  letter  of 
the  statute  under  which  this  suit  is  framed,  the  assessment  of  damages  is 
left  to  the  jury ;  but  it  Is  left  to  the  jury  under  the  control  of  the  law,  and 
under  the  control  of.  the  court,  and  an  excessive  verdict,  produced  by  appeals 
to  passion,  or  to  prejudice,  or  to  sympathy,  would  of  necessity  have  to  be  set 
aside  or  reduced  by  the  court  I  do  i)ot  say  to  you,  in  this  case,  that  the 
amount  of  damages  should  be  limited  to  the  amount  of  wages  or  earnings 
that  this  lad  might  have  made  from  the  time  of  the  accident  to  the  time 
be  reached  his  majority.  I  do  not  say  to  you  that  there  is  such  a  limit  The 
plaintiff  can  recover  **sUch  damages  as  the  jury  may  assess,"  and  you  should 
have  regard  to  all  the  facts  and  clrcifmstances  of  the  case  which  have  been  so 
well  discussed  by  counsel,  not  being  Influenced  by.  any  appeal  to  passion,  sym- 
pathy, or  feeling.  We  sit  here  to  dedde  the  case,  all  of  us,  according  to  the 
proper  rules  of  justice  between  the  parties.  If,  under  the  Instructions  I  have 
given  you,  you  conclude  the  plaintiff  is  entitled  to  recover  the  form  of  your 
verdict  will  be:  'We,  the  jury,  find  for  the  plaintiff,  and  assess  his  dam- 
ages at  $ — ■ ,"  tilling  up  the  blank. 

If  you  come  to  the  conclusion  that  the  plaintiff  is  not  entitled  to  a  ver- 
dict, but  the  defendant  is.  then  the  form  of  your  verdict  would  be:  "We,  the 
jury,  find  for  the  defendant." 

That  is  all,  I  believe,  that  I  desire  to  say  to  you. 

The  following  is  section  26,  Code  Ala.  1896,  being  section  2485,  Civ.  Code 
Ala.  1907,  with  the  note  of  Code  Commissioner  Mayfleld  appended  thereto: 

"2485.  (26)  (2588)  (2899).  Suits  for  Injuries  Causing  Death  of  Minor  Child.— 
When  the  death  of  a  minor  child  is  caused  by  the  wrongful  act,  or  omission, 
or  negligence  of  any  person  or  persons,  or  corporation,  bis  or  their  servants 
or  agents,  the  father,  or  the  mother,  In  cases  mentioned  in  the  preceding  sec- 
tion; or  if  the  father  and  mother  are  both  dead,  or  if  they  decline  to  bring 
the  action  or  fail  to  do  so  within  six  months  from  the  death  of  the  minor, 
the  personal  representative  of  such  minor  may  sue,  and  in  any  case  shall 
recover  such  damages  as  the  jury  may  assess ;  but  a  suit  by  any  one  of  them 
•  for  the  wrongful  death  of  the  minor  shall  be  a  bar  to  another  action,  either 
under  this  section  or  under  the  succeeding  section." 

"Note. — Genesis  of  Statute.  This  section  first  appeared  as  act  approved 
February  28,  1872  (Acts  1871-72,  p.  82),  which  was  codified  in  the  Code  of 
1876,  and  appears  as  section  2899,  and  a  similar  statute  was  enacted  Jan- 
uary 23,  1885  (Acts  1884-85,  p.  99).  The  act  as  originally  passed  was  never 
construed  by  the  Supreme  Court  It  was  very  greatly  modified,  when  codi- 
fied as  it  appeared  in  section  2588  of  the  Code  of  1886,  and  was  brought  for- 
ward as  section  26  of  the  Code  of  1896.  It  was  evidently  the  intention  of  the 
Legislature  to  give  the  parents,  the  father  and  mother,  respectively,  in  the 
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cases  mentioned,  a  right  of  action  for  the  wrongful  death  of  their  infant 
in  the  same  manner  as  the  right  of  action  was  conferred  upon  the  personal 
Tepresentative  under  the  homicide  act,  section  27  of  the  Code  of  1896,  but  to 
make  the  action  by  the  parent  a  bar  to  an  action  under  the  homicide  act,  so 
as  not  to  allow  an  action  by  both  the  parent  and  personal  representative  for 
the  same  wrongful  act  causing  death  of  Infant.  There  was  evidently  some 
confusion  or  lack  of  clearness  as  to  the  relation  of  this  section  to  the  one  fol- 
lowing. An  action  by  the  parent  for  the  wrongful  death  of  the  infant  would 
certainly  be  a  bar  to  an  action  by  the  personal  representative  under  section 
26.  Would  It  also  be  a  bar  to  an  action  by  the  personal  representative  un- 
der seetlon  27,  or  was  the  eflTect  of  the  statute  of  January  23,  1885,  or  the 
act  as  codified  (section  26  of  the  Code  of  1896),  to  take  away  the  right  of 
action  under  section  27  of  the  Code  of  1896  for  the  wrongful  death  of  Infant? 
There  was  also  some  confusion  in  the  decisions  of  the  court  construing  these 
two  sections.  Each  statute  provides  that  the  damages  recoverable  shall  be 
such  'as  the  Jury  may  assess.'  The  cases,  construing  section  27  hold  that 
the  damages  are  punitive,  while  the  case  of  Williams  v.  S.  &  N.  R.  R,  Co., 
91  Ala.  635,  9  South.  77,  construes  section  26,  holding  that  the  damages  are 
compensatory  and  not  punitive.  This  would  imply  that  each  statute  created 
a  different  cause  of  action,  and  therefore  that  two  actions  might  be  main- 
tained for  the  sane  wrongful  death — one  under  section  26,  by  the  parent  or 
personal  representative,  and  the  other  under  section  27,  by  the,  personal  rep- 
resentative. There  is  further  confusion  for  this  reason:  That  section  27 
provides  that  the  damages,  when  recovered,  are  not  subject  to  the  payment 
of  debts  of  the  testator  or  intestate,  but  must  be  distributed  according  to 
the  statute  of  distribution,  wliereas  section  26  has  no  similar  provision.  In 
fact,  it  has  no  provision  as  to  the  status  or  disposition  of  the  damages  when 
recovered;  that  is  to  say,  if  an  action  should  be  brought  by  the  personal 
representative  under  section  26,  would  the  damages  be  distributed  between 
the  distributees  of  the  decedent's  estate,  or  would  they  be  for  the  benefit  of 
the  parent  exclusively?  Another  cause  for  confusion  in  the  statute  itself  is 
that  it  provides  that  an  action  by  the  parent  is  a  bar  to  a  suit  by  the  per- 
sonal representative,  but  it  does  not  provide  that  a  suit  by  the  personal  rep- 
resentative Is  a  bar  to  one  by  the  parent ;  e.  g.,  if  the  personal  representative 
should  bring  an  action  under  section  26  of  the  Code,  and  recover  Judgment, 
would  it  bar  an  action  by  the  parent  under  section  27?  The  section  as  now 
written  was  Intended  to  make  Its  meaning  certain,  and  not  to  diange  it. 
Amendment  of  complaint  changing  cause  of  action  from  section  25  or  sec- 
tion 26  to  section  27.  141  Ala.  825,  87  South.  431.  Damages  under  section 
27  held  punitive,  while  those  under  section  26  held  compensatory.  Damages 
under  this  section  should  be  the  same;  the  language  of  each  as  to  damages 
being  the  same.  In  action  by  parent,  contributory  negligence  of  the  parent 
may  be  defense  as  to  simple  negligence.  A.  Q.  S.  R.  R.  Co.  v.  Burgess,  116 
Ala.  509,  22  South.  913.  Damages  recoverable  under  this  section  held  to  be 
pecuniary  compensation  to  parent.  Id.  Policy  of  statute.  Williams  v.  S.  & 
N.  R.  Co.,  91.  Ala.  635,  9  South.  77;  Winslow  v.  State,  92  Ala.  78,  9  South. 
728.  Recovery  solely  for  benefit  of  parents.  Tenn.  C.  I.  &  R.  Co.  v.  Hem- 
don,  100  Ala.  451,  14  South.  287.  Parent  can  only  recover  where  minor  could 
have  recovered  at  common  law,  had  he  survived.  Lovell  v.  De  Bardelabon 
C.  &  I,  Co.,  90  Ala.  13.  7  South.  756;  Williams  v.  S.  &  N.  R.  Co..  91  Ala. 
635,  9  South.  77;  Harris  v.  McNamara.  97  Ala.  181,  12  South.  103.  Con- 
tributory negligence — effort  to  avoid  injury — when  questions  for  Jury.  A. 
G.  S.  R.  Co.  v.'Dobbs,  101  Ala.  210,  12  South.  770;  Williams  v.  S.  &  N.  R. 
Co.,  91  Ala.  635,  9  South.  77.  (See,  also,  citations  to  next  section.)  Dam- 
ages under  this  section  compensatory  and  not  punitive.  Williams  v.  S.  &  N. 
R.  Co.,  91  Ala.  635,  9  South.  77.  (This  decision.  If  not  dictum.  Is  wrong  and 
should  be  corrected.)  See  Mayfield's  Digest,  vol.  2,  pp.  1029,  1044;  vol.  8, 
p.  978;   vol.  5,  p.  504." 
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McC?LOSKET   v.   PACIFIC  COAST  CO. 
(Clrcalt  Court  of  Appeals,  Ninth  Circuit     February  17,  1906w) 

No.   1414. 

1.  Common  Law— Application  in  Alaska. 

The  common  law,  by  act  of  Congress,  has  been  declared  to  be  in  force 
In  the  territory  of  Alaska. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  10,  ComuKm  Law, 
§§  &-11.1 
2l  Navigable  Watebs— Littobal  Riobts. 

Under  the  common  law  the  King  was  the  owner  of  the  bed  of  the  ocean 
and  of  everything  below  the  line  of  ordinary  high  tide,  the  littoral  own- 
er holding  only  to  the  line  of  ordinary  high  tide,  with  the  right  of  ac- 
cess to  the  navigable  waters  In  front  of  bis  land  and  every  part  thereof, 
though,  like  a  riparian  proprietor,  he  had  a  right  to  the  water  frontage 
belonging  by  nature  to  his  land,  a  right  distinct  from  the  right  of  naviga- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  37,  Navigable  Waters, 
§§   184,  241-244.] 

3.  Same— Right  of  Aggess— Injunction. 

A  littoral  owner,  while  not  entitled  to  wharf  out  on  the  tide  lands  in 
front  of  his  property,  is  entitled  to  an  injunction  against  the  erection  of 
any  structure  on  such  lands  or  in  the  water  in  front  thereof  which  would 
interfere  with  his  right  of  access. 

[E^.  Note.->For  cases  in  point,  see  Cent  Dig.  .vol.  87,  Navigable  Waters, 
H  241-244.] 

4.  Public  Lands— Town -Site  Bntbt— Dedication  bt  Tbustee. 

Where  a  town  site  is  located  on  public  land,  as  authorized  by  Rev.  St. 
§  2387  (U.  S.  Comp.  St  1901,  p.  1457),  a  trustee  of  the  town  site  takes 
title  for  the  individual  occupants  of  the  town,  and  also  for  the  occupants 
collectively  as  a  community,  and  therefore  has  no  power  as  against  the 
individual  occupants  to  dedicate  land  in  the  site  to  public  use  for  street 
purposes. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Public  Lands. 
§  91.] 

5.  Same— Legal  Tftlb— Tbustb. 

On  the  establishment  of  a  town  site  on  public  land,  as  authorised  by  Rev. 
St  §  2387  (U.  S.  Comp.  St  1901,  p.  1457),  a  legal  title  is  vested  in  the  trustee 
in  his  official  and  public  capacity,  and,  simultaneously  with  the  entry, 
there  is  vested  in  the  beneficiaries  an  absolute  right  in  the  trust 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Public  Lands,  § 
■87.] 

6.  Same— Stbeets— Dedication. 

The  streets  contemplated  by  the  act,  providing  for  the  establishment  of 
town  sites  on  public  land,  and  as  to  which  a  public  right  attaches,  are 
those  which  in  fact  existed  at  the  time  of  the  town-site  entry  either  by  act- 
ual use  or  dedication ;  the  trustee  being  without  authority  by  any  act  of 
his  own  to  dedicate  a  street 

7.  Same. 

A  claimant  under  the  town-site  law  may,  before  his  right  to  a  deed  is 
established,  by  his  acts  make  a  common-law  dedication  binding  as  to  him, 
and  such  as  will  operate  as  an  estoppel  in  pais. 

S.  Same— E)viDENCE. 

When  a  town-site  entry  was  made,  a  sidewalk  above  high  tide  line, 
and  a  roadway  below  such  line,  had  been  in  continual  public  use  for  more 
than  12  years.  The  trustee  of  the  town  site  caused  the  map  to  designate 
the  sidewalk  as  a  public  walk,  after  which  the  owners  of  the  upland  mad» 
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w>  objection  to  the  map  or  the  contlnnoufl  nse  of  the  walk,  and  five  years 
after  the  entry  such  owners  accepted  deeds  from  the  trustee  In  which  the 
property  conveyed  was  described  as  lots  and  blocks,  which  abutted  on  the 
sidewalk  in  accordance  with  the  map ;  the  deeds  also  reciting  that  the  trus- 
tee had  entered  the  land  in  trust  for  the  several  use  of  the  occupants,  and 
had  made  survey  thereof  into  lots,  blocks,  squarei^,  streets,  and  alleys, 
after  which  complainant  by  deed  to  the  city  quitclaimed  an  easement 
for  public  use  of  the  street  or  roadway  then  "occupied  and  used."  Held, 
that  such  facts  operated  as  a  dedication  by  complainant  and  Its  grantors 
of  the  land  so  used  to  the  public  for  street  purposes 

^«  Dedication— Dedication  of  Stbekt— Effect. 

Where  complainant  and  its  grantors  dedicated  land  bordering  on  the 
sea  to  a  city  for  street  purposes,  such  dedication  operated  to  merge  in  the 
public  right  complainant's  individual  right  of  access  to  the  open  navi- 
gable^aters  In  front  of  complainant's  remaining  lanti^ 

[EaPSote. — For  cases  in  point,  see  Cent  Dig.  voL  15,  Dedication,  |§ 
03,  94.] 
10.  Nuisance— Navigable    Watebs— OBsrnBtuorioNS   to    Access— Injunction. 

One  who  has  been  divested  of  littoral  rights  cannot  maintain  a  suit  to 
enjoin  obstructions  to  his  access  to  navigable  waters  In  front  of  his  land, 
nndjBr  the  rule  that  individuals -are  not  entitled  to  redress  against  a  public 
nuisance. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  87,  Nuisance,  §  163.] 

IL  Appeal— Review— Injunction— Ebboneous  Theobt. 

A  decree  awarding  an  injunction  will  not  be  disturbed  on  appeal,  though 
based  on  an  erroneous  theory,  if  the  pleadings  and  proof  present  any 
tenable  ground  on  which  it  might  be  sustained. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  8,  Appeal  and  Er- 
ror. §  3406.] 

12.  Navigable  Watebs— Littobal  Rights— Possession  of  Land. 

Act  Cong.  May  17,  1884,  c.  53,  23  Stat  24,  providing  a  civil  government 
for  Alaska,  declares  that  the  Indiana  or  other  persons  in  the  district 
should  not  be  disturbed  in  the  possession  of  any  land  actually  in  their  use 
or  occupation  or  then  claimed  by  them ;  but  that  the  terms  under  which 
such  persons  might  acquire  title  were  reserved  for  future  congressional 
legislation.  Held  that,  the  protection  of  such  statute  never  having  been 
withdrawn,  complainant  and  its  grantors, having  claimed  possession  and 
the  right  to  possess  all  tide  lands  in  front  of  their  property  prior  and  sub- 
sequent to  such  enactment  except  so  far  as  they  had  conceded  to  the 
public  use  of  a  street  and  sidewalk  along  the  shore,  were  entitled  to  pro- 
tect such  possession  of  the  tide  land  between  the  roadway  and  the  line  of 
low  tide  by  appropriate  suit  or  action. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  37,  Navigable  Waters, 
SS  241-244.] 
18.  Equitt— Adequate  Remedy  at  Law— Waiveb. 

Where,  In  a  suit  to  enjoin  a  trespass  on  tide  land,  no  objection  was  in- 
terposed by  demurrer  or  answer  on  the  ground  that  complainant  had  an 
adequate  remedy  at  law,  such  objection  was  waived. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska. 

J,  A.  Hellenthal  and  Lorenzo  S.  B.  Sawyer,  for  appellant 
Lewis  I  P.  Shackleford  and  Geo.  W.  Towle,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appeal  in  this  case  is  taken  from 
an  order  of  the  court  below  granting  a  temporary  injunction  upon  a 
bill  in  equity,  the  answer  thereto,  and  the  testimony  and  proofs  of  the 
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respective  parties.  The  bill  was  brought  to  enjoin  the  appellant  from 
erecting  a  structure  on  tide  lands  in  front  of  property  of  the  appellee, 
fronting  on  Gastineaux  Channel,  an  arm  of  the  North  Pacific  Ocean 
in  Alaska,  the  appellee  alleging  that,  as  a  littoral  owner  of  lands  abut- 
ting the  shore  of  the  sea,  it  was  entitled  to  free  access  to  aiid  frcMii  the 
navigable  waters  fronting  thereon.  The  appellant  in  his  answer  de- 
nied that  the  appellee  is  a  littoral  owner  on  the  seashore,  and  alleg- 
ed facts  to  show  that  by  the  dedication  and  grant  of  a  sidewalk  and 
street  in  front  of  its  land  the  appellee  had  parted  with  all  littoral  rights. 
The  court  below  hel4  that  the  appellee  possessed  the  littoral  right 
of  access  to  the  water  in  front  of  its  land,  and  on  that  ground  award- 
ed the  injunction. 

The  common  law  has,  by  act  of  Congress,  been  declar  A  to  be  in 
force  in  the  territory  of  Alaska.  By  the  common  law  of  England,  the 
King  was  the  owner  of  the  bed  of  the  ocean  and  of  everything  below 
the  line  of  ordinary  high  tide,  and  the  littoral  owner  held  only  to  the 
line  of  Ordinary  high  tide,  but  he  had  the  right  of  access  to  the  navi- 
gable waters  of  the  ocean  in  front  of  his  land  and  of  every  part  there- 
of.   In  Gould  on  Waters,  §  149,  it  is  said : 

"But  a  littoral  proprietor,  like  a  riparian  proprietor,  has  a  right  to  the  water 
frontage  belonging  by  nature  to  his  land,  although  the  only  practical  advan- 
tage of  It  may  consist  in  the  access  thereby  afforded  him  to  the  water  for 
the  purpose  of  using  the  right  of  navigation. '  It  is  distinct  from  the  public 
right  of  navigation,  and  an  interruption  of  it  is  an  encroachment  upon  private 
right,  whether  caused  by  a  public  nifisance  or  authorized  by  the  Legislature.** 

In  Shively  v.  Bowlby,  152  U.  S.  9,  14  Sup.  Ct.  648,  38  L.  Ed.  331, 
upon  an  exhaustive  consideration  of  the  authorities,  it  was  held  that 
the  common  law  of  England  is  the  common  law  of  this  country,  ex- 
cept where  it  has  been  modified  by  the  Constitution,  statutes,  or  us- 
ages of  the  diflFerent  states,  or  by  the  Constitution  or  laws  of  the  Uni- 
ted States.    The  court  said: 

''It  Is  equally  well  settled  that  a  grant  from  the  sovereign  of  land  bounded 
by  the  sea  or  by  any  navigable  tide  water  does  not  pass  any  title  below  high- 
water  mark,  unless  either  the  language  of  the  grant  or  long  usage  under  it 
clearly  Indicates  that  such  was  the  intention.'* 

After  reviewing  the  English  decisions,  the  Supreme  Court  continued : 

•*It  has  been  established  in  England  that  the  owner  of  land  fronting  on  a 
navigable  river  in  which  the  tide  ebbs  and  flows  has  a  right  of  access  from 
his  land  to  the  river;  and  may  recover  compensation  for  the  cutting  off  of 
that  access  by  the  construction  of  public  works  authorized  by  an  act  of  Parlia- 
ment.*' "The  right  thus  recognized,  however,  is  not  a  title  in  the  soO  below 
high-water  mark,  nor  a  right  to  build  thereon,  but  a  right  of  access  only» 
analogous  to  that  of  an  abutter  upon  a  highway." 

So  in  Weber  v.  Harbor  Commissioners,  18  Wall.  67-65  (21  L.  Ed. 
798),  it  was  said : 

"By  that  law,  the  title  to  the  shore  of  the  sea,  and  of  the  arms  of  the  sea, 
and  in  the  soils  under  tide  waters  is  in  England  in  the  King,  and  In  this 
country  in  the  state.  Any  erection  thereon,  without  license,  is  therefore 
deemed  an  encroachment  upon  the  property  of  the  sovereign,  or,  as  It  is  termed 
in  the  language  of  the  law,  a  purpresture,  which  be  may  remove  at  pleasora^ 
whether  it  tend  to  obstruct  navigation  or  otherwise." 
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There  can  be  no  doubt,  therefore,  that  the  appellee,  while  it  had 
not  the  right  to  wharf  out  on  the  tide  lands  in  front  of  its  property, 
was,  if  its  land  abutted  the  shore,  entitled  to  free  access  to  the  navi- 
gable waters  at  all  points  in  front  thereof,  and  was  entitled  to  an  in- 
junction against  the  erection  of  any  structure  on  the  tide  lands,  or 
in  the  water  in  front  thereof,  which  would  interfere  with  such  access. 
Gould  on  Waters,  §  547 ;  Lyon  v.  Fishmongers'  Co.,  1  App.  Cas.  662 ; 
Shirley  v.  Bishop,  67  Cal.  643,  8  Pac.  82;  San  Francisco  Savings 
Union  v.  P.  G.  R.  Petroleum,  etc.,  Co.,  144  Cal.  134,  77  Pac.  823,  66 
L.  R.  A.  242,  103  Am.  St.  Rep.  72. 

But  we  do  not  find  that  the  appellee  is  in  fact  a  littoral  owner  and 
possessed  of  an  individual  right,  as  distinguished  from  the  public  right, 
of  access  to  the  navigable  waters  in  front  of  its  land.  On  March  6, 
1881,  M.  W.  Murray  located  a  tract  of  land  600  feet  square,  in  which 
is  included  blocks  O,  P,  and  Q,  as  now  marked  and  designated  on 
the  plat  of  Juneau.  The  location  was  partly  upon  upland  and  partly 
upon  tide  lands,  with  its  waterward  boundary  at  low-water  mark  on 
Gastineaux  Channel.  There  was  then  no  civil  government  in  Alaska, 
and  Murray's  location  was  protected  and  recognized  solely  by  the  com- 
mon consent  of  the  miners  of  the  mining  district  in  which  it  was  made. 
In  the  year  1881,  Murray  built  a  wharf  on  the  tide  lands  in  front  of 
his  location,  southerly  from  the  point  occupied  by  the  appellant,  and 
from  that  time  until  1896  the  wharf  was  continuously  used  as  the  on- 
ly public  dock.  During  that  period,  all  vessels  which  carried  merchan- 
dise and  passengers  to  and  from  the  town  of  Juneau  landed  at  that 
dock.  During  all  that  period,  and  up  to  the  present  time,  the  tide 
land  from  the  dock  northward  into  the  town  of  Juneau  and  in  front 
of  the  appellee's  land  has  been  continuously  used  as  an  open  public 
thoroughfare,  and  at  the  same  time  a  strip  of  five  feet  in  width  along 
the  bank  above  high-water  mark  in  front  of  blocks  O,  P,  and  Q  has 
been  in  continuous  public  use  as  a  sidewalk.  On  September  13,  1893, 
entry  was  made  of  the  townsite  of  Juneau  under  the  provisions  of 
section  2387  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  1457), 
and  the  trustee  of  the  townsite  caused  a  survey  of  the  same  to  be 
made  in  order  to  fix  the  exterior  boundaries  and  subdivide  the  town 
into  lots,  blocks,  and  streets  and  alleys  according  to  the  rules  and 
regulations  of  the  Interior  Department.  The  map  so  made  was  for- 
warded to  the  Interior  Department,  and  was  duly  approved  and 
adopted  as  the  official  plat  of  the  townsite,  and  later  a  patent  was  is- 
sued to  the  trustee.  In  the  map  the  strip  of  land  five  feet  wide  was 
marked  and  designated  as  a  sidewalk  along  the  entire  water  front  of  the 
town  of  Juneau.  On  March  21,  1898,  Thomas  R.  Lyons,  who  had 
become  the  successor  of  the  original  townsite  trustee,  as  such  trustee, 
executed  a  deed  to  the  appellee's  grantors,  in  which,  after  describing 
and  designating  as  the  conveyed  property  lots  in  blocks  O,  P,  and  Q, 
the  grantor  proceeded  to  convey  by  metes  and  bounds  the  whole  tract 
600  feet  square,  ortginally  located  by  Murray.  By  virtue  of  that  deed, 
the  appellee  claims  title,  not  xjnly  to  the  land  covered  by  the  sidewalk 
above  the  high-tide  line,  but  to  the  tide  land  in  front  of  blocks  O,  P, 
and  Q  as  far  as  low-water  mark.    But  it  is  obvious  that  the  grantees 
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could  take  thereby  nothing  below  the  high-tide  line,  for  the  govern- 
ment had  not  parted  with  its  title  to  the  tide  lands.  Notwithstanding 
this  deed,  there  was  no  interruption  or  interference  on  the  part  of  the 
appellee  or  any  one  with  the  public  use  of  the  sidewalk  above  high-tide 
line  on  the  water  front  of  Juneau,  and  the  public  use  of  a  plank  road- 
way 20  feet  in  width  immediately  below  the  high-tide  line.  But  on 
April  3,  1905,  the  appellee,  in  consideration  of  the  sum  of  $374,  quit- 
claimed to  the  city  of  Juneau,  then  a  municipal  corporation,  "a  right 
of  way  for  the  maintenance  of  a  public  street  as  now  located  and  oc- 
cupied' on,  over,  and  across  the  following  described  strip  of  land," 
the  description  being  of  a  strip  20  feet  wide  below  high-tide  line  along 
the  entire  front  of  blocks  O,  P,  and  Q,  and  the  deed  provided  for  re- 
version to  the  grantor  of  the  easement  so  granted  whenever  the  city 
should  cease  to  maintain  the  street. 

The  appellee  denies  the  power  of  the  trustee,  by  the  map  which  he 
filed  with  the  town-site  entry,  to  dedicate  to  public  use  the  five-foot 
strip  along  the  front  of  its  blocks,  and  it  is  to  be  conceded  that  the 
trustee  had  no  such  power. .  An  entry  of  a  town  site,  under  the  provi- 
sions of  section  2387,  is  made  for  the  several  use  and  benefit  of  the 
occupants  thereof.  On  the  trustee  is  imposed  a  double  trust,  one  for 
the  individual  occupants  of  the  town,  the  other  for  the  occupants 
collectively  as  a  community.  City  of  Denver  v.  Kent,  1  Colo.  336; 
Martin  v.  HoflF,  7  Ariz.  247,  64  Pac.  443,  448.  The  legal  title  is  vest- 
ed in  the  trustee  in  his  official  and  public  capacity,  and,  simultane- 
ously with  the  entry,  there  is  vested  in  the  beneficiaries  an  absolute 
right  in  the  trust.  Winfield  Town  Co.  v.  Maris,  11  Kan.  128,  151 ; 
Pascoe  V.  Green,  18  Colo.  326,  32  Pac.  824.  The  streets  contemplat- 
ed by  the  act,  and  as  to  which  a  public  right  attaches,  are  those  which 
in  fact  existed  at  the  time  of  the  entry,  either  by  actual  use  or  by 
dedication,  and  the  trustee  cannot,  by  any  act  of  his  own,  dedicate  a 
street.  Bingham  v.  City  of  Walla  Walla,  3  Wash.  T.  68,  13  Pac. 
408 ;  Alemany  v.  City  of  Petaluma,  38  Cal.  553 ;  Pueblo  v.  Budd,  19 
Colo.  579,  36  Pac.  599 ;  Village  of  Buffalo  v.  Harling,  50  Minn.  551, 
52  N.  W.  931.  But,  at  the  time  when  the  entry  of  the  town  site  of 
Juneau  was  made,  the  sidewalk  above  high-tide  line,  and  the  road- 
way below  the  same  had  been  in  continuous  public  use  for  more  than 
12  years,  and  over  them  had  passed  all  traffic  and  travel  to  and  from 
the  outer  world.  In  conformity  with  this  public  use  the  trustee  caus- 
ed the  map  to  designate  the  sidewalk  as  a  public  walk.  This  consent 
and  acquiescence  in  such  use  on  the  part  of  the  occupants  of  the  ad- 
jacent property  would,  if  they  had  possessed  the  title,  present  strong 
evidence  of  a  dedication  thereof  to  public  use,  for  a  dedication  may 
be  without  writing,  by  acts  in  pais,  as  well  as  by  deed  (13  Cyc.  454, 
473,  478 ;  Barclay  v.  Howell,  6  Pet.  513,  8  L.  Ed.  477) ;  and  a  claim- 
ant under  the  town-site  law  may,  before  his  right  to  a  deed  is  estab- 
lished, by  his  acts  make  a  common-law  dedication  binding  as  to  him, 
and  such  as  will  operate  as  an  estoppel  in  pais.  Village  of  Mankato 
V.  Willard,  13  Minn.  13  (Gil.  1)  97  Am.  Dec.  208.  But  whether  or 
not  such  public  use  and  acquiescence  therein  prior  to  the  date  of  the 
town-site  entry  estop  the  appellee  to  deny  dedication,  we  are  of  the 
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opinion  that  the  subsequent  acts  and  acquiescence  of  the  appellee's 
grantors  are  sufficient  to  show  dedication.  They  made  no  objection 
to  the  map  of  the  town  site  or  to  the  continuous  use  of  the  sidewalk 
thereon  designated  as  such.  As  late  as  five  years  after  the  date  of 
the  entry,  they  accepted  deeds  from  the  trustee  in  which  the  property 
conveyed  was  described  as  lots  and  blocks  which  abutted  upon  said 
sidewalk,  in  accordance  with  the  map,  and  in  the  deeds  it  was  recited 
that  the  trustee  had  entered  the  land  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to  their  respective  inter- 
ests, "and  has  made  survey  thereof  into  lots,  blocks,  squares,  streets, 
and  alleys."  The  trustee  in  making  the  town-site  entry  acted  as  well 
on  behalf  of  the  appellee's  grantors  as  on  behalf  of  tiie  other  occu- 
pants of  the  town.  Said  the  court  in  Ashby  v.  Hall,  119  U.  S.  626, 
7  Sup.  Ct  308,  30  L.  Ed.  469: 

"The  very  notion  of  land  settled  upon  and  occupied  as  a  town  site  Implies 
the  existence  of  streets,  alleys,  lots,  and  blocks;  and,  for  the  possession  of 
the  lots  and  their  convenient  use  and  enjoyment,  there  must  of  necessity  be 
appurtenant  to  them  a  right  of  way  over  adjacent  streets  and  alleys.  The 
entry  of  the  land  carried  with  It  such  a  rigrht  of  way." 

In  Parcher  v.  Ashby,  5  Mont.  86,  1  Pac.  207,  it  was  said: 

''Disposing  of  the  lands  covered  by  a  town  to  the  occupants,  according  to 
their  several  rights  and  interests,  could  not  be  done  except  the  streets  and 
alleys  then  in  public  use  were  reserved  to  the  public." 

In  Jones  v.  The  City  of  Petaluma,  36  Cal.  230,  the  court  said  that 
the  effect  of  the  statute  was  "to  ratify  and  confirm  the  use  to  which  the 
land  had  been  put  by  cities  and  towns  for  the  purposes  of  streets,- 
squares,  and  alleys,  and  to  permit  such  use  in  the  future  by  providing 
for  the  sale  of  lots  only.  It  was  a  dedication  to  public  use  of  so  much  of 
the  public  land  as  had  theretofore  been  appropriated  to  streets,  squares, 
and  alleys." 

The  road  on  the  tide  land  in  front  of  the  appellee's  blocks  was  not 
designated  as  a  street  on  the  town-site  map.  The  public  right  to  its 
us  J  rests  on  a  continuous  user  for  more  than  20  years,  as  well  as  upon 
the  relinquishment  made  by  the  deed  of  the  appellee  to  the  city  of  Ju- 
neau on  April  3,  1905,  whereby  it  quitclaimed  it  to  the  city  an  easement 
for  public  use  as  a  street  in  the  roadway  then  "occupied  and  used"  in 
front  of  its  land,  for  while  the  appellee  had  no  title  to  the  tide  land  it 
had,  as  we  shall  see,  a  right  of  possession  protected  under  the  act  of 
Congress  of  May  17,  1884.  The  deed  may  properly  be  adverted  to 
as  affording  additional  evidence  of  the  appellee's  intention  to  release 
to  the  public  its  littoral  right  of  access  to  the  waters  of  the  channel. 

The  acts  of  dedication  by  the  appellee  and  its  grantors  operated  to 
relinquish  to  the  public,  and  to  merge  in  the  public  right,  their  indi- 
vidual right  of  access  to  the  open  navigable  waters  in  front  of  their 
land.  In  Barclay  v.  Howell's  Lessee,  6  Pet.  498,  612,  8  L.  Ed.  477, 
it  is  declared  that,  if  a  street  as  laid  out  is  bounded  by  a  navigable 
river,  it  is  limited  on  that  side  only  by  the  public  right: 

•To  contend  that  between  its  boundary  and  the  public  right  a  private  and 
hostile  right  could  exist  would  not  only  be  unreasonable,  but  against  law." 
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In  Potomac  Steamboat  Co.  v.  Upper  Pot.  S.  Co.,  109  U.  S.  672, 
683,  3  Sup.  Ct.  445,  27  L.  Ed.  lO".  0,  the  court  quoted  with  approval 
from  Rowan's  Ex'rs  v.  Portland,  8  B.  Mon.  (Ky.)  232,  as  follows: 

"The  riparian  right  Is  the  result  of  that  full  dominion  whieh  every  one  baa 
over  his  own  land,  by  which  he  Is  authorized  to  keep  all  others  from  coming 
upon  It  except  upon  his  own  terms;"  and  from  Stockport  Water  Works  Co. 
V.  Potter.  3  Hurl.  &  Colt,  300.  326,  In  which  Pollock,  C.  B.,-sald  "that  the 
rights  which  a  riparian  proprietor  has  with  respect  to  the  water  are  entirely 
derived  from  his  possession  of  land  abutting  on  the  river.  If  he  grants  away 
a  portion  of  his  land  so  abutting,  then  the  grantee  becomes  a  riparian  pro- 
prietor and  has  similar  rights." 

And  the  court  proceeded: 

"No  inference  in  sudi  a  case  arises  against  the  riparian  right  of  the  grantee, 
because  the  land  has  been  granted  for  a  street.  On  the  contrary,  as  was  said 
in  Barney  v.  Keokuk,  94  U.  S.  324-340  (24  L.  Ed.  224),  'a  street  bordering  on 
the  river  as  this  did,  according  to  the  plan  of  the  town  adopted  by  the  decree 
of  partition,  must  be  regarded  as  intended  to  be  used  for  the  purposes  of  ac- 
cess to  the  river  and  the  usual  accommodations  of  navigation  in  such  a  con- 
nection.' " 

In  Village  of  Pewaukee  v.  Savoy,  103  Wis.  271,  79  N.  W.  436, 
50  L.  R.  A.  836,  74  Am.  St.  Rep.  859,  it  was  held  that,  if  a  public 
street  exists  so  that  its  lx>undary  line  and  the  waters  of  a  navigable 
lake  meet,  the  riparian  rights  incident  to  the  land  composing  the 
street  belong  to  the  public,  and  there  is  no  zone  of  private  right  be- 
tween the  street  and  the  lake,  but  the  public  right  is  continuous 
from  the  street  to  the  waters  of  the  lake.     Said  the  court: 

"In  such  situations  the  wharfing  prlvUeges  and  other  Incidents  of  the  shore 
are  appurtenant  to  the  public  right  in  the  street,  leaving  no  line  of  para- 
mount private  right  between  the  street  and  the  water." 

In  Rowan's  Ex'rs  v.  Portland,  8  B.  Mon.  232,  it  was  held  that,  if 
the  street  line  and  the  line  of  a  navigable  stream  coincide,  the  wharf- 
ing privileges  are  in  the  public  to  the  exclusion  of  any  private  right 
of  that  nature  in  the  proprietor  on  the  landward  side  of  the  street. 
Of  similar  import  are  Backus  v.  Detroit,  49  Mich.  110,  13  N.  W.  380, 
43  Am.  Rep.  447;  Godfrey  v.  The  Citv  of  Alton,  12  111.  29,  52  Am. 
Dec.  476;  Turner  v.  People's  Ferry  Co.  (C.  C.)  21  Fed.  90;  The 
Schools  V.  Risley,  10  Wall.  91,  19  L.  Ed.  850;  Tome  Institute  v. 
Crothers,  87  Md.  569,  583,  40  Atl.  261;  Smith  v.  St  Louis  Public 
Schools,  30   Mo.  290. 

The  doctrine  so  affirmed  rests  upon  the  theory  that  the  private 
right  of  access  has  been  merged  in  a  public  right  which  is  inconsist- 
ent with  its  exercise,  and,  in  the  application  of  the  doctrine,  it  is 
immaterial  whether  the  title  to  the  intervening  street  is  vested  in 
th^  public  or  remains  in  the  adjacent  owner.  Barney  v.  Keokuk, 
94  U.  S.  339,  24  L.  Ed.  22  i.  In  Backus  v.  Detroit,  49  Mich.  115, 
13  N.  W.  382  (43  Am.  Rep.  447),  Judge  Cooley  said: 

"The  common  law  of  dedication  would  be  sufficient  to  estop  the  owner  from 
setting  np  any  claim,  or  asserting  any  right  to  the  prejudice  of  the  easement'* 

One  who  has  been  divested  of  such  littoral  rights  cannot  main- 
tain a  suit  to  enjoin  obstruction  to  his  access  to  navigable  waters 
in  front  of  his  land,  the  case  coming  within  the  general  rule  that 
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individuals  are  not  entitled  to  redress  against  a  public  nuisance. 
Gould  on  Waters,  §  122,  and  cases  there  cited. 

But  notwithstanding  that  the  theory  upon  which  the  court  below 
awarded  its  injunction  may  have  been  erroneous,  the  injunction 
must  not  be  disturbed  if  in  the  pleadings  and  the  proofs  we  may 
discover  any  tenable  ground  upon  which  it  may  be  sustained.  We 
find  such  ground  in  the  fact  which  is  shown  by  the  bill  and  in  the 
proofs  that  the  appellee's  grantors  at  the  date  when  the  act  of  Con- 
gress of  May  17,  1884,  c.  53,  23  Stat.  24,  was  enacted,  claimed  the 
possession  and  the  right  of  possession  of  all  the  tide  lands  in  front 
of  their  property,  and  have  ever  since  maintained  such  claim  except 
so  far  as  they  have  conceded  the  public  use  of  the  street  and  side- 
walk. That  act  of  Congress  provided  a  civil  government  for  Alas- 
ka, and,  among  other  things,  enacted  "that  the  Indians  or  other  per- 
sons in  said  district  shall  not  be  disturbed  in  the  possession  of  any 
lands  actually  in  their  use  or  occupation  or  now  claimed  by  them, 
but  the  terms  under  which  said  persons  may  acquire  title  to  said 
land  is  reserved  for  future  legislation  by  Congress."  There  has 
been  no  subsequent  legislation  affecting  the  right  of  possession  thus 
recognized,  and  the  protection  thus  afforded  by  the  statute  has  not 
as  yet  been  withdrawn.  The  appellee  having  this  right  of  posses- 
sion oi  the  tide  land  between  the  roadway  and  the  line  of  low  tide 
could  protect  such  possession  by  any  appropriate  suit  or  action. 
Conceding  that  it  had  an  adequate  remedy  at  law  against  the  intru- 
sion of  the  appellant  upon  its  possession,  it  nevertheless  appears 
from  the  record  that  no  objection  to  the  relief  sought  by  the  bill  was 
interposed,  either  by  demurrer  or  answer,  on  the  ground  that  the 
appellee  had  an  adequate  remedy  at  law.  This  being  the  case,  it 
must  be  held  that  such  objection  is  waived,  for  the  case  is  not  one 
over  which  equity  could  have  no  jurisdiction,  since  under  proper 
averments  trespass  may  in  exceptional  cases  be  enjoined.  Where  it 
is  competent  for  a  court  of  equity  to  grant  the  relief  prayed  for, 
and  it  has  jurisdiction  of  the  subject-matter,  the  objection  that  the 
complainant  has  an  adequate  remedy  at  law  must  be  taken  at  the 
earliest  opportunity;  otherwise,  it  is  waived.  Reynes  v.  Dumont, 
130  U.  S.  364,  9  Sup.  Ct.  486,  32  L.  Ed.  934;  Kilboum  v.  Sunder- 
land, 130  U.  S.  505,  9  Sup.  Ct.  594,  32  L.  Ed.  1005;  Brown  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  530,  10  Sup.  Ct.  604,  33  L.  Ed.  1021. 

The  order  is  affirmed, 

ROSS,  Circuit  Judge  (concurring).  I  concur  in  the  judgment 
on  the  ground  that  the  case  made  before  the  court  below,  from 
whose  order  granting  a  preliminary  injunction  this  appeal  comes, 
shows  that  the  appellee's  grantor  took  possession  of  the  tide  lands 
in  controversy  in  the  year  1881,  since  which  time  the  appellee  and 
his  grantors  have  held  the  continuous  and  exclusive  possession  un- 
til the  driving  of  the  piles  by  the  appellant  complained  of.  That 
possession  existing,  the  court  below  was  right  in  protecting  it  by 
its  preliminary  injunction.  Heckman  v.  Sutter,  119  Fed.  83,  55  C. 
C  A.  635 ;  Id.,  128  Fed.  393,  63  C  C.  A.  135.  The  present  being 
leo  F.— 51 
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an  appeal  from  an  order  granting  a  preliminary  injunction  only,  I 
do  not  think  the  merits  of  the  case  should  be  decided  in  advance  of 
a  trial  upon  the  merits  in  the  court  below. 


CHEATHAM  et  al.  v.  EVANS  et  al.     SAME  v.  ADAMS.     SAME  r.  BDGB>- 

FIELD    MFG.    CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    March  10,  190a) 

Nob.  721-723. 

1.  Limitation   of  Actions— Decision   of   Plea— Necessity   of  Finding  of 

Facts. 

V^^here,  on  the  argument  of  a  plea  of  the  statute  of  limitations,  the  par- 
ties made  an  agreed  statement  of  facts,  setting  forth  every  fact  necessary 
to  the  determination  of  such  plea,  which  was  taken  under  advisement 
until  the  whole  case  should  be  heard,  it  was  not  error  for  the  court  to 
then  determine  such  plea,  upon  the  agreed  statement  without  making 
a  special  finding  of  facts. 

2.  Courts— Federal  Courts— Following  State  Decisions. 

The  courts  of  the  United  States  follow  the  construction  of  the  Consti- 
tution and  laws  of  a  state  placed  upon  them  by  its  highest  court  except 
In  cases  wherein  the  laws  of  a  state  are  in  conflict  with  some  provision 
of  the  federal  Constitution  or  a  federal  statute  passed  in  pursuance  of 
the  same,  or  a  rule  of  commercial  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  $  ^7. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson 
V.  Perrin,  11  C.  C.  A.  71 ;   Hill  v.  Hlte,  29  C.  C.  A.  553.] 

3.  Same— State  Statutes  of  Limitation. 

The  courts  of  the  United  States,  in  the  absence  of  legislation  on  the 
subject  by  Congress,  recognize  the  statutes  of  limitation  of  the  several 
states,  and  give  them  the  same  construction  and  eftect  as  given  by  the 
local  tribunals. 

4.  Limitation   of   Actions— Action  to   Recover   Real   Peopbbtt— Law   of 

South  Carolina. 

Code  Clv.  Proc.  S.  C.  1872,  9  HI,  as  amended  in  1873  (15  St  at  Large, 
p.  497),  provided  that  actions  for  the  recovery  of  real  property  must  be 
commenced  within  10  years,  but  in  case  the  plaintiff  was  a  minor  he 
was  given  5  years  after  his  disability  ceased.  The  law  was  again 
amended  by  C6de  Clv.  Proc.  1882.  §  108,  by  changing  the  10-year  period 
to  20  years  and  the  5-year  period  to  10  year&  Section  93  of  the  latter 
Code,  which  Is  a  part  of  the  same  title,  provides  that  **the  provisions  of 
this  title  shall  not  extend  to  actions  already  commenced,  or  to  cases 
where  the  right  of  action  has  already  accrued;  but  the  statutes  now  in 
force  shall  be  applicable  to  such  cases,"  Held  that,  under  such  statutes 
as  construed  by  the  Supreme  Court  of  the  state,  an  action  In  a  federal 
court  by  the  devisees  of  a  testator  who  died  in  1874,  at  which  time  the 
plaintiffs  were  infants,  to  recover  lands  sold  as  a  part  of  the  estate  of 
the  testator  in  1875  and  1876,  since  which  time  they  had  been  in  the  pos- 
session of  the  purchasers  and  their  grantees,  was  governed  by  the  law  of 
1873,  although  plaintiffs  did  not  attain  their  majority  until  after  1882. 
and  that  the  action  was  barred  In  five  years  after  their  disability  ceased. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Charleston, 
See  131  Fed.  118. 
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P.  K.  Bryan,  for  plaintiffs  in  error. 
iN.  G.  Evans,  John  C.  Sheppard,  and  Arthur  S.  Tompkins,  for  de- 
fendants in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  MORRIS  and  WAD- 
DILL,  District  Judges. 


k 


PRITCHARD,  Circuit  Judge.  These  are  three  actions  brought 
in  the  Circuit  Court  of  the  United  States  for  the  District  of  South 
Carolina  by  the  same  plaintiffs,  Charles  Augustus  Cheatham  and  John 
Oscar  Cheatham,  citizens  of  the  state  of  Florida,  against  Mrs.  A. 
Victoria  Evans  and  Miss  Lou  P.  Gary,  citizens  of  the  state  of  South 
Carolina,  defendants  in  the  first  action,  and  against  W.  W.  Adams, 
a  citizen  of  the  state  of  South  Carolina,  defendant  in  the  second  ac- 
tion, and  also  against  the  Edgefield  Manufacturing  Company,  a  cor- 
poration of  the  state  of  South  Carolina,  defendant  in  the  third  action. 
These  actions  are  for  the  recovery  of  the  real  estate  described  in 
each  of  the  complaints.  All  of  these  actions  were  commenced  by 
personal  service  of  the  summons  and  complaint  on  all  the  defendants 
on  the  22d  day  of  April,  1904.  In  each  of  these  actions  the  title  of 
the  plaintiffs  is  alleged  to  be  derived  through  and  under  the  will  of 
Charles  A.  Cheatham,  the  father  of  these  plaintiffs.  On  the  22d  day 
of  March,  1874,  Charles  A.  Cheatham,  a  citizen  of  Edgefield  county, 
S.  C,  died,  leaving  his  widow  Mrs.  Emily  Cheatham,  and  the  plaintiffs 
herein,  Charles  Augustus  Cheatham  and  John  Oscar  Cheatham,  as 
his  only  children.  The  elder  brother,  Charles,  was  born  February 
16,  1871.  John  Oscar  was  born  April  24,  1873.  The  younger  of 
the  plaintiffs  therefore  came  of  age  April  24,  1894,  and  five  years 
thereafter  expired  April  24,  1899.  These  suits  were  instituted  April 
22,  1904,  so  that,  if  the  South  Carolina  statute  of  limitations  appli- 
cable is  five  years,  the  bar  of  the  statute  was  complete  long  before 
these  suits  were  instituted.  Charles  A.  Cheatham,  the  deceased,  made 
a  will  which  was  admitted  to  probate  shortly  after  his  death  by  the 
judge  of  probate  on  the  21st  day  of  April,  1874,  in  which  the  testator 
devised  the  property  in  dispute  to  his  said  widow  and  two  sons,  who 
are  the  plaintiffs  in  this  action,  and  appointed  his  brother,  Oscar  F. 
Cheatham,  and  his  cousin,  John  C.  Cheatham,  his  executors,  but  only 
Oscar  P.  Cheatham  qualified  and  acted  as  executor.  At  the  time  of 
his  death,  the  said  testator  had  the  legal  title  to  the  lands  involved  in 
these  suits.  The  tract  now  belonging  to  the  Edgefield  Manufacturing 
Company  was  the  tract  known  as  "Tract  No.  4,"  the  "Sam  Brooks 
woods,"  and  was  purchased  by  C.  A.  Cheatham,  the  testator,  from 
Mrs.  Catherin  R.  Chase  on  the  18th  day  of  September,  1872,  and  con- 
tained then  100  acres,  purchase  price  $2,000,  and  on  the  same  day,  the 
18th  day  of  September,  1872,  the  testator  Cheatham  made  a  mortgage 
to  Mrs.  Chase  on  this  tract  of  land  for  a  portion  of  the  purchase  money 
in  the  sum  of  $800.  After  the  death  of  the  testator,  C.  A.  Cheatham, 
who  died  insolvent,  James  Richardson,  sheriff  of  Edgefield  county, 
executed  a  deed  dated  25th  day  of  January,  1876,  to  Fannie  Clisby, 
which  recites  the  existence  of  a  suit  in  the  court  of  common  pleas  for 
Edgefield  county,  S.  C,  as  the  suit  of  Oscar  F.  Cheatham,  as  executor 
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of  C.  A.  Cheatham,  v.  Emily  Cheatham,  C.  Augustus  Cheatham,  and 
others,  in  consideration  of  $1,600,  deeding  this  Chase  land  to  Mrs. 
Fannie  Clisby.  On  the  16th  day  of  November,  1881,  Fannie  Clisby,  in 
consideration  of  $3,000,  deeded  this  tract  of  land,  containing  82  acres, 
to  Dr.  J.  W.  Hill.  On  the  26th  day  of  September,  1900,  Dr.  Hill,  in 
consideration  of  $3,816,  deeded  this  tract,  containing  76.3  acres,  to  the 
Edgefield  Manufacturing  Company,  who  are  now  the  owners  of  the 
same.  The  defendants,  Mrs.  A.  V.  Evans  and  Miss  Lou  P.  Gary, 
claim  title  through  M.  W.  Gary  by  virtue  of  a  will  made  by  said  M. 
W.  Gary  under  the  clause  of  said  will  which  devised  his  real  estate  to 
L.  P.  Gary,  A.  V.  Evans,  and  A.  F.  Hodges,  the  three  sisters  of  said 
M.  W.  Gary. 

The  real  estate  of  said  M.  W,  Gary  was  partitioned  and  sold  by 
order  of  said  court  by  the  master  in  chancery  for  Edgefield  county, 
and  the  defendants,  Victoria  Evans  and  Lou  P.  Gary,  purchased  the 
property  mentioned  and  described  in  complaint  of  plaintiffs  herein,  and 
have  been  in  possession  of  the  same  ever  since  the  death  of  the  said  M. 
W.  Gary,  and  the  said  M.  W.  Gary  had  been  in  possession  of  said  lands 
since  January  4,  1875,  the  date  of  the  deed  from  W.  H.  Wall,  the  then 
sheriff  of  the  county  of  Edgefield,  conveying  to  him  the  lands  de- 
scribed in  said  complaint,  and  continuously  up  to  the  time  of  his  death, 
April  9,  1881,  and  the  defendants  are  now  in  possession.  On  the  7th 
day  of  November,  1871,  Charles  Cheatham,  the  father  of  the  plaintiffs 
to  this  action,  purchased  from  W.  H.  Frazier  and  W.  A.  Sanders,  ex- 
ecutors, the  property  for  which  plaintiffs  brought  their  action.  On  the 
same  day  Charles  Cheatham  executed  a  mortgage  to  W.  H.  Frazier 
and  W.  A.  Sanders,  executors,  to  secure  the  credit  portion  of  the  pur- 
chase money  for  this  land.  This  .mortgage  had  not  been  paid  nor 
satisfied  at  the  death  of  the  said  Charles  Cheatham,  the  father  of  these 
plaintiffs,  and  was  included  in  an  inventory  of  the  debts  of  the  said 
Cheatham.  The  real  property  claimed  by  the  plaintiff  and  now  in  the 
possession  of  W.  W.  Adams,  was  conveyed  by  Sheriff  Hardy  Wall, 
of  Edgefield  county,  to  M.  A.  Markert  on  the  4th  day  of  January, 
1875,  the  sale  of  the  premises  was  made  pursuant  to  a  mortgage  exe- 
cuted by  C.  A.  Cheatham  to  Leila  W.  Addison  October  15,  1872,  to  se- 
cure the  balance  due  on  the  purchase  price  of  the  premises  from  the 
said  Leila  W.  Addison.  M.  A.  Markert  held  this  tract  continuously 
from  January  4,  1875,  to  January  4,  1897,  when  it  was  sold  in  a  pro- 
ceeding for  the  settlement  of  his  estate  and  bought  by  the  above-named 
defendant,  a  deed  being  executed  to  the  defendant  by  W.  F.  Roath, 
master. 

There  are  many  questions  raised  by  the  assignments  of  error  in 
this  case,  but  we  deem  it  only  necessary  to  consider  those  presented  in 
the  first,  second,  third,  fourth,  and  fifth  exceptions.  These  exceptions 
relate  to  the  niling  of  the  court  in  regard  to  the  statute  of  limitations, 
the  first  and  third  exceptions  being  as  follows: 

"Exception  1.  The  plaintiffs  except  to  the  judgment  of  this  court  rendered 
on  the  6th  day  of  June,  1906,  on  the  ground  that,  if  the  same  be  a  special 
finding  on  the  defense  of  the  statute  of  limitations,  the  same  is  void  in  not 
finding  the  facts  which  in  law  would  make  the  plea  or  defense  of  the  statute 
of  limitations  In  each  of  the  said  cases  a  bar  to  the  said  actions  respective." 
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"Exception  8.  The  court  erred  in  holdlnsr  as  follows:  'Under  the  laws  of 
South  Carolina,  and  decisions  of  its  Supreme  Court,  which  are  controlling 
upon  us,  the  statute  of  limitations  Is  a  bar  to  this  action.* " 

It  is  insisted  by  counsel  for  plaintiiFs  in  error  that  the  court  did  not 
make  any  special  findings  on  the  defense  of  the  statute  of  limitations. 
Before  the  introduction  of  evidence  the  plaintiffs  and  defendants  be- 
low entered  into  the  following  stipulations  of  record  as  to  the  defense 
of  the  statute  of  limitations : 

"In  these  three  cases  it  Is  stipulated  and  agreed  by  counsel  that  for  the 
purposes  of  hearing  any  decision  upon  the  question  of  the  statute  of  limita- 
tions as  a  preliminary  question  It  is  stipulated  and  agreed  as  follows:  (1) 
That  Charles  A.  Cheatham,  the  father  of  the  plaintiffs,  under  whom  the  plain- 
tiffs claim,  died  on  the  20th  of  AprU.  1874;  that  the  plaintiffs  were  bom  as 
follows:  Charles  Augustus  Cheatham  on  the  16th  of  February,'  1871,  John 
Oscar  Cheatham  on  the  24th  of  April,  1873."  "(3)  These  three  present  actions 
were  commenced  by  service  of  8umm9n8  on  the  22d  of  April,  1904.  (4)  The 
defendants  claim  title  under  the  following  deeds,  namely:  A.  Victoria.  Evans 
et  al.,  under  deed  of  conveyance  from  Hardy  Wall,  sheriff,  made  4th  of  Janu- 
ary, 1875 ;  W.  W.  Adams  under  deed  of  conveyance  from  Hardy  Wall,  sheriff, 
made  4th  of  January,  1875;  the  Edgefield  Manufacturing  Company  under 
deed  of  conveyance  from  James  A.  Richardson,  sheriff,  dated  25th  of  January, 
1876.  (5)  The  grantees  under  the  foregoing  deeds  at  once  took  possession 
under  them  at  the  dates  thereof,  and  such  possession  has  continued  in  the 
first  grantees  named  in  the  deeds,  and  their  successive  grantees,  until  now, 
when  it  is  in  the  present  defendants.  (6)  Plaintiffs  are  brothers  and  co- 
tenants  claiming  under  the  same  rule. 

"Defendants  make  a  motion  to  bar  these  cases,  under  the  statute  of  limi- 
tations. After  hearing  argument  on  both  sides,  the  court  states  that  it  is 
not  prepared  to  decide  this  question  at  this  time,  but  will  reserve  its  decision 
on  this  point,  and  will  hear  the  whole  case,  and  will  render  its  opinion  on 
this  question  when  the  whole  case  is  before  it.  Mr.  Bryan:  The  three  cases 
involve  practically  the  same  question;  the  case  of  Cheatham  against  Evans 
does  not  involve  the  same  question ;  all  of  the  general  evidence  which  may  be 
produced  is  applicable  hereto,  except  the  .deeds  which  refer  to  the  several  cases 
and  distinguish  the  cases,  but  the  questions  that  are  In  issue  are  all  Involved 
In  all  three  cases  except  the  Evans  case,  which  involves  a  further  question, 
which  will  appear  in  the  testimony.  The  court  upon  argument  on  both  sides 
on  the  defense  of  the  statute  of  limitations  stated  It  is  not  prepared  to  decide 
the  question  at  this  time,  but  will  reserve  its  decision  on  bis  point  and  will 
hear  the  whole  case  and  will  raider  its  decision  on  this  question  when  the 
whole  case  is  before  it  The  court  then  directed  the  trial  of  the  case  to 
proceed." 

From  the  foregoing  stipulations,  it  appears  that  there  was  an  agreed 
statement  of  such  facts  as  were  necessary  to  a  determination  of  the 
question  of  the  statute  of  limitations  which  was  submitted  to  the  court 
below  for  its  judgment,  and  it  appears  from  the  record  that  at  the 
time  such  statement  was  submitted  to  the  court  the  court  stated  that 
it  would  reserve  final  decision  upon  such  question  until  the  conclusion 
of  the  trial.  Considerable  evidence  was  offered  as  to  the  proceedings 
in  the  state  court  under  which  these  lands,  or  a  portion  of  them,  were 
sold,  and  a  number  of  witnesses  testified  as  to  certain  records  in  said 
causes  that  had  been  lost  or  destroyed,  but  we  do  not  deem  it  necessary 
to  consider  the  same  as  bearing  upon  the  plea  of  the  statute  of  limita- 
tions, inasmuch  as  the  record  shows  that  the  court  based  its  decision 
as  to  the  statute  of  limitations  upon  the  agreed  statement  of  facts  as 
hereinbefore  stated,  and  for  the  further  reason  that  there  is  nothing 
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contained  in  the  evidence  offered  which  materially  affects  the  state- 
ment of  facts  as  agreed  upon.  At  the  conclusion  of  the  evidence  the 
court  made  the  following  statement  as  to  his  conclusions  in  regard  to 
the  plea  of  the  statute  of  limitations  based  upon  the  agreed  statement  of 
facts  hereinbefore  set  forth : 

•These  cases  were  heard  together,  and  by  stipulation  of  parties  a  Jury  was 
dispensed  with.  Upon  the  threshold  argument  was  heard  upon  the  plea  of 
the  statute  of  limitations,  at  the  conclusion  of  which  I  stated  that  my  im- 
pression was  against  the  proponents  of  the  plea,  but  that  I  would  reserve  final 
diecision  thereon,  and  the  case  proceeded  to  trial.  I  am  now  of  opinion,  after 
a  further  examination  and  consideration,  that  under  the  law  of  South  Caro- 
lina and  the  decisions  of  its  Supreme  Court,  which  are  controlling  upon  this 
court,  the  statute  of  limitations  is  a  bar  to  these  actions,  and  accordingly  it 
is  ordered  and  adjudged  that  the  plea  be  sustained,  and  that  Judgment  be 
entered  for  the  defendants. 

"June  6,  1906.  Wm,  H.  Brawley,  U.  S.  Judge." 

"Memo,  by  Presiding  Judge. 
"As  to  Exception  No.  1:    No  special  finding  of  fact  was  made  In  the  Judg- 
ment on  the  statute  of  limitations  as  argument  was  heard  upon  an  agreed 
statement  of  facts  which  will  be  found  in  the  record,  and  this  exception  is 
brought  to  the  court's  attention  on  this  November  28th,  1906. 

"Wm,  H.  Brawley,  U.  S.  Dlst.  Judge." 

In  considering  the  record  in  this  case,  the  first  question  presented  is 
as  to  whether  the  court  erred  in  passing  judgment  upon  the  plea  of  the 
statute  of  limitations  upon  the  agreed  statement  of  facts.  We  have 
considered  the  case  of  United  States  v.  Ferguson,  78  Fed.  102,  103,  24 
C.  C.  A.  1,  relied  upon  by  plaintiffs  in  error,  and  find  nothing  therein 
to  sustain  the  contention  that  the  lower  court  erred  in  passing  upon 
the  agreed  statement  of  facts  in  this  case.  Here  we  have  an  agreed 
statement  of  facts  which  fully  sets  forth  every  fact  necessary  to  the 
determination  of  the  questions  presented. 

The  next  question  for  consideration  is  as  to  whether  the  court  erred 
in  holding  that  the  statute  of  limitations  was  a  bar  to  this  action.  It  is 
well  settled  that  the  courts  of  the  United  States  follow  the  construction 
of  the  Constitution  and  laws  of  a  state  placed  upon  them  by  its  Su- 
preme Court,  except  in  cases  wherein  the  laws  of  a  state  are  in  con- 
flict with  some  provision  of  the  federal  Constitution  or  a  federal  stat- 
ute passed  in  pursuance  of  the  same,  or  a  rule  of  commercial  law. 
Stutsman  County  v.  Wallace,  142  U.  S.  293,  12  Sup.  Ct.  227,  35  L. 
Ed.  1018.  In  the  case  of  Amy  v.  Dubuque,  98  U.  S.  470,  25  L.  Ed. 
228,  Justice  Harlan  says : 

"It  is  not  to  be  questioned  that  laws  limiting  the  time  of  bringing  suits 
constitute  a  part  of  the  lex  fori  of  any  country ;  they  are  laws  for  administer- 
ing justice,  one  of  the  most  sacred  and  important  of  sovereign  rights.  It  is 
as  little  to  be  questioned  that  the  courts  of  the  United  States,  in  the  absence 
of  legislation  upon  the  subject  by  Congress,  recognize  the  statutes  of  limita- 
tions of  the  several  states,  and  give  them  the  same  construction  and  effect 
which  are  given  by  local  tribunals." 

Also,  in  the  case  of  Bauserman,  Administrator,  v.  Blunt,  147  U. 
S.  at  page  654,  13  Sup.  Ct.  at  page  469  (37  L.  Ed.  316),  the  court 
holds : 

"The  courts  of  the  United  States,  in  the  absence  of  legislation  upon  the 
subject  by  Congress,  recognize  the  statutes  of  limitations  of  the  several  states. 
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and  give  them  the  same  constmction  and  effect  which  are  given  by  the  local 
tribunals.  They  are  a  rule  of  decision  under  the  thirty-fourth  section  of  the 
Judicial  act  of  Sept  24,  1789,  c.  20,  1  Stat.  92.  The  construction  given  to  the 
statute  of  a  state  by  the  highest  judicial  tribunal  of  such  state  is  regarded 
as  part  of  the  statute,  and  is  as  binding  upon  the  courts  of  the  United  States 
as  th^  text  If  the  highest  Judicial  tribunal  of  a  state  adopts  new  views  as 
to  the  proper  construction  of  such  a  statute,  and  reverse  its  former  decision, 
this  court  will  follow  the  latest  settled  adjudications." 

These  and  numerous  other  decisions  show  that  it  is  the  well-settled 
policy  of  the  courts  of  the  United  States  to  adopt  the  decisions  of  the 
state  courts  in  their  construction  of  statutes  of  limitations.  However, 
in  order  that  we  may  be  able  to  fully  appreciate  the  reasons  which  ac- 
tuated the  court  below  in  sustaining  the  plea  of  the  statute  of  limita- 
tions, it  becomes  first  necessary  to  consider  the  statute  of  limitations 
of  South  Carolina. 

Section  96  of  the  original  Code  of  Procedure  of  that  state  is  as  fol- 
lows ; 

"The  provisions  of  this  title  shall  not  extend  to  actions  already  commenced, 
or  to  cases  where  the  right  of  action  has  already  accrued ;  but  the  statute  now 
in  force  shall  be  applicable  to  such  cases,  according  to  the  subject  of  the  ac- 
tion, and  without  regard  to  form." 

Section  111  provides  as  follows: 

"If  a  person  entitled  to  commence  any  action  for  the  recovery  of  real  prop- 
erty, or  to  make  an  entry  or  defense  founded  on  the  title  to  real  property,  or 
to  rents  and  services  out  of  the  same  be,  at  the  time  such  title  shall  first 
descend  or  accrue,  either  (1)  within  the  age  of  twenty -one  (21)  years;  or  (2) 
insane ;  or  (3)  imprisoned  on  a  criminal  charge,  or  In  execution  upon  conviction 
of  a  criminal  offense  for  a  term  less  than  life;  the  time  during  which  such 
disability  shall  continue  shaTl  not  be  deemed  any  portion  of  the  time  in  this 
chapter  limited  for  the  commencement  of  such  action,  or  the  making  of  such 
entry  or  defense;  but  such  action  may  be  commenced,  or  entry  or  defense 
made,  after  the  period  of  twenty  (20)  years,  and  within  ten  years  after  the 
disability  shall  cease,  or  after  the  death  of  the  person  entitled  who  shall  die 
under  such  disability;  but  such  action  shall  not  be  commenced,  or  entry  or 
defense  made,  after  that  period."    . 

This  provision  of  the  Code  remained  in  force  until  the  25th  day 
of  November,  1873,  at  which  time  an  act  was  passed  by  the  Generjil 
Assembly  of  that  state  entitled  "An  Act  to  Alter  and  Amend  the  Code 
of  Procedure.  Being  Title  Five,  Part  Three,  of  the  General  Statutes." 
16  St.  at  Large,  p.  497.  This  act  amends  section  111  of  the  Code  by 
striking  out  20  years  and  inserting  10  years  in  lieu  thereof,  and  by 
striking  out  10  years  and  inserting  in  lieu  thereof  6  years.  Thus  the 
original  Code  was  amended  so,  that  whereas,  under  that  Code,  a  party 
had  20  years  within  which  to  bring  a  suit,  after  the  passage  of  the  act 
of  1873  he  had  10  years;  and  instead  of  having  10  years  under  the 
original  Code  within  which  to  bring  his  action  he  only  had  6  years. 
The  act  of  1873  remained  in  force  until  1882.  The  Legislature  at  its 
session  of  that  year  amended  the  act  of  1873  as  to  the  time  within 
which  such  actions  might  be  brought  by  restoring  the  provisions  of 
section  111  of  the  original  Code.  Therefore  we  are  confronted  with 
the  proposition  as  to  whether  the  provisions  of  the  act  of  1873  or  the 
general  statutes  of  1882  govern  in  determining  the  questions  presented 
for  our  consideration. 
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The  court  below  held  that  plaintiifs'  cause  of  action  accrued  while 
the  act  of  1873  was  in  force,  and  that  therefore  the  plaintiffs  were  re- 
quired by  said  act  to  bring  their  suit  within  5  years  after  they  attained 
the  age  of  21  years.  Section  96  provides  in  express  terms  that  the 
provisions  of  that  title  "shall  not  extend  to  actions  already  commenced 
or  to  cases  where  the  right  of  action  has  already  accrued,  but  the 
statute  now  in  force  shall  be  applicable  to  such  cases,  according  to  the 
subject  of  the  action,  and  without  regard  to  form."  This  provision 
of  the  Code  has  never  been  amended,  and  is  still  a  part  of  the  law 
bearing  upon  this  question.  In  view  of  this  provision,  if  the  right 
of  the  plaintiffs  existed  prior  to  the  adoption  of  the  general  statute  of 
1882,  it  necessarily  follows  that  the  provisions  of  the  act  of  1882  do 
not  apply.  In  other  words,  the  plaintiffs'  right  of  action  accrued  while 
the  provisions  of  the  act  of  1873  were  in  force,  to  wit,  upon  the  sale  of 
the  lands  by  the  sheriff  of  Edgefield  county,  on  the  4th  day  of  January, 
1875.  The  Supreme  Court  of  South  Carolina  has  passed  upon  this 
question  in  a  recent  decision  in  a  case  in  which  the  facts  are  almost 
identical  with  those  of  the  case  at  bar,  and  applying  the  rules  of  con- 
struction adopted  by  the  Supreme  Court  of  the  United  States  with  re- 
spect to  the  decisions  of  the  highest  court  of  a  state,  we  think  the  deci- 
sion of  the  Supreme  Court  of  South  Carolina  is  conclusive. 

In  the  case  of  Glover  v.  Floyd,  76  S.  C.  292,  57  S.  E.  25,  the  Su- 
preme Court  of  South  Carolina  rendered  an  opinion  by  its  Chief  Jus- 
tice on  the  13th  day  of  March,  1907.  We  quote  the  entire  opinion, 
which  reads  as  follows : 

"On  the  2d  of  February,  1906,  this  plafntlfiP  brgught  action  for  the  recovery, 
as  the  owner,  of  one-sixth  Interest,  or  one-fourth  of  two-thirds  of  165  acres 
of  land  as  described  in  the  complaint,  from  the  defendant  The  answer  of  the 
defendant  denied  the  ownership  of  said  lands  by  the  plaintiff.  Several 
grounds  for  this  denial  were  pleaded  by  the  defendant.  By  agreement  of  the 
parties  the  only  ground  for  such  denial  which  came  on  for  trial  before  Judge 
Memmlnger  was  that,  even  If  the  plaintiff  had  any  claim  to  any  interest  in 
the  tract  of  land  in  dispute,  he  was  barred  of  any  such  claim  by  the  statute 
of  limitations.  Judge  Memmlnger,  by  his  decree,  rendered  the  20th  of  Oc- 
tober, 1906,  sustained  the  plea  of  the  statute  of  limitations  and  dismissed  the 
complaint. 

*'By  the  statement  of  facts,  It  was  agreed  that  the  father  of  the  plaintiff 
died  intestate  on  the  19th  day  of  April,  1875,  leaving  a  widow  and  three  in- 
fant children  as  his  heirs  at  law.  That  the  plaintiff  was  bom  on  the  loth  day 
of  January,  1876,  being  a  posthumous  child  of  said  M.  O.  Glover,  then  de- 
ceased. That  letters  of  administration  upon  the  estate  of  M.  O.  Glover  were 
granted  by  the  probate  court  of  Edgefield  county,  unto  one  J.  P.  Wells,  who 
applied  on  the  6th  of  October,  1875,  by  his  suit  in  said  probate  court  of  Edge- 
field county,  for  the  sale  of  the  real  estate  of  said  M.  O.  Glover,  deceased,  to 
pay  his  debts.  That  on  the  8th  of  November,  1877,  the  administrator,  J.  P. 
Wells,  filed  his  supplemental  complaint,  again  praying  leave  to  sell  the  land 
in  dispute  for  the  payment  of  the  debts  of  said  M.  O.  Glover,  deceased,  and 
that  under  such  pleading  the  land  in  dispute  was  sold  on  the  23d  of  April, 
1878,  and  purchased  by  Mrs.  F.  E.  Wells,  who  took  immediate  possession 
thereof,  and  from  her  the  defendant  purchased  said  lands. 

"From  Judge  Memminger's  decree  the  plaintiff  appealed  on  the  following 
grounds:  'First.  That  his  honor  the  Circuit  Judge  was  in  error  In  sustain- 
ing; the  plea  of  the  statute  of  limitations  and  dismissing  the  complaint,  because 
the  record  showed  that  the  plaintiff  brought  this  action  within  ten  years  after 
he  reached  the  age  of  twenty-one  and  his  disability  had  been  removed.  Sec- 
ond. That  hla  honor  the  Circuit  Judge  was  In  error  in  ruling  that  the  plaintiff 
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flbonid  hare  brought  his  action  within  five  years  instead  of  ten  years  after  the 
plaintiff  had  become  twenty-one  years  of  age.' 

"The  correctness  of  the  ruling  of  his  honor  Judge  Memminger  depends  up- 
on when  the  cause  of  action  accrued  to  the  plaintlfiP,  M.  O.  Glover,  as  against 
the  defendant,  Sherman  Floyd,  for  the  land  In  contention.  Upon  the  death  of 
M.  O.  Glover,  intestate,  his  lands  vested  in  fee  simple  in  his  heirs  at  law.  The 
title  thus  vested  remained  there  until  the  heirs  at  law  were  dispossessed  by  a 
sale  thereof  by  creditors  and  the  possession  under  the  title  of  said  sale.  If 
for  any  legal  cause  the  title  of  the  purchaser  failed,  the  title  of  the  said  lands 
still  remained  in  the  heirs  at  law.  To  the  purchaser  of  said  lands  in  1878, 
no  question  is  made  by  any  heirs  at  law  of  M.  O.  Glover,  deceased,  except 
the  posthumous  child,  the  plaintifP  herein.  The  possession  by  the  defendant 
of  the  tract  of  land  in  question  has  never  been  disturbed,  and  to  all  the  heirs 
at  law  who  were  sui  juris  the  statute  of  limitations  has  r^ned  the  title  aft* 
er  the  lapse  of  ten  years. 

"But  the  plaintiff  Insists  that  such  statute  of  limitations  was  no  bar  to  his 
rights  of  part  ownership  because  he  says  that  he  was  under  the  disability  of 
infancy.  All  these  things  are  admitted  by  both  parties  to  this  contention. 
The  plaintlfT,  however,  admits  his  rights  as  a  part  owner  were  destroyed 
if  the  period  of  his  disability  Is  limited  to  five  years  after  he  attained  his 
majority,  but  he  claims  that  he  has  ten  years,  after  such  disability  is  removed, 
to  bring  suit.  In  1787  the  law  of  this  state  (5  St.  at  Large,  p.  77)  was  that  aft- 
er five  years  from  the  period  of  disability  of  infancy  the  statute  would  bar  a 
recovery.  But  In  1870  the  law  (14  St.  at  Large,  p.  446)  was  changed  to  ten 
years  instead  of  five  years.  In  1873  (15  St  at  Large,  p.  497)  the  law  was 
again  changed  to  five  years  instead  of  ten  years.  In  1882  (section  108,  Oode 
Civ.  Proc.)  the  law  was  again  changed  from  five  years  to  ten  years.  So  the 
question  is  now  presented  squarely  in  this  case  whether  the  disability  of  in- 
fancy ceased  from  five  years  after  the  plalntifl!  became  twenty-one  years  of 
age,  to-wlt,  five  years  from  the  15th  of  January,  1897 — ^thls  suit  being  begun 
on  2d  day  of  February,  1906. 

"We  agree  with  the  circuit  judge  that  the  plaintiff's  action  was  barred  by 
the  statute  of  limitations  for  these  reasons:  When  the  possession  of  the 
!and  in  question  of  the  heirs  at  law  of  M.  O.  Glover,  deceased,  was  taken  by 
the  defendant  in  April,  1878,  a  right  of  action  accrued  to  them.  Of  course  • 
the  plaintiff  was  one  of  those  heirs  at  law.  He  might  personally  have  sued 
the  defendant  for  the  recovery  of  the  possession  subject  to  the  right  of  the 
defendant  to  plead  plaintiff's  Infancy,  or  an  action  might  have  been  preferred 
by  a  guardian  ad  litem  of  plaintiff  (this  latter  was  never  attempted).  It  thus 
appears  that  the  plaintiff  at  the  time  had  a  right  of  action.  The  law  of  this 
state  at  that  time  was  that  the  plaintiff  should  have  five  years  after  his 
majority  to  bring  this  action. 

"Section  93  of  the  Code  of  Procedure,  1882,  provides  as  follows:  'The  pro- 
visions of  this  title  shall  not  extend  to  actions  already  commenced,  or  to 
cases  where  the  right  of  action  has  already  accrued ;  but  the  statutes  now  in 
force  shall  be  applicable  to  such  cases,  according  to  the  subject  of  the  action, 
and  without  regard  to  the  form.' 

"Clearly,  therefore,  under  this  section  the  right  of  action  was  In  the  plaintiff 
In  1878  subject  to  the  disability.  Such  being  the  case,  the  plaintiff  Is  bound 
thereby.  The  111th  section  of  the  Code  on  the  25th  day  of  November,  1873 
(16  St.  at  Large,  p.  407),  continued  in  force  until  1882,  and  was  as  follows: 

"  *If  a  person  entitled  to  commence  any  action  for  the  recovery  of  real  prop- 
erty, or  to  make  an  entry  or  defense  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  be,  at  the  time  such  action  shall  first 
descend  or  accrue,  either  (1)  within  the  age  of  tw«ity-one  (21)  years;  or 
(2)  Insane;  or  (3)  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offense  for  a  term  less  than  life ;  the  time  during  which 
such  disability  shall  continue  shall  not  be  deemed  any  portion  of  the  time  in 
this  chapter  limited  for  the  commencement  of  such  action  or  the  making  of 
such  entry  or  defense;  but  such  action,  may  be  commenced,  or  entry  or 
defense  made,  after  the  period  of  ten  years,  and  within  five  years  after  the 
disability  shall  cease,  or  after  the  death  of  the  person  entitled  who  shall 
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die  under  such  disability ;  but  such  action  shall  not  be  commenced  or  entry  or 
defense  made  after  that  period.' 

"But  In  1882  this  was  changed  by  inserting  ten  years  instead  of  five.  The 
decisions  of  our  court  hold  that,  when  a  right  of  action  or  cause  of  action 
has  accrued,  the  law  Is  fixed ;  that  no  change  of  the  statutes  of  limitations 
shall  be  wrought  by  any  legislation  afterwards  fixing  a  different  period. 
Rehkopf  V.  Kuhland,  30  S.  C.  235,  9  S.  E.  99;  Lyles  v.  Roach,  30  S.  C.  291, 
9  S.  E.  334;  Fricks  v.  Lewis,  26  S.  C.  237,  1  S.  B.  884;  Stoddard  v.  Owlngs, 
42  S.  C.  89,  20  S.  E.  25. 

"In  Rehkopf  y.  Kuhland,  supra,  this  court  held  as  follows:  *Now,  as  In  this 
case,  the  right  of  action  had  already  accrued  when  the  amendment  was  adopt- 
ed, such  amendment  could  not  extend  to  this  case,  but  the  statute  In  force  at 
the  time  the  right  of  action  accrued  ♦  ♦  •  was  applicable.  Nichols  v. 
Briggs.  18  S.  C.  473.' 

"In  Fricks  v  Lewis,  supra,  this  court  held:  'The  action  in  this  case  having 
been  commenced  neither  within  six  years  after  the  accrual  of  the  cause  of 
action,  nor  within  one  year  after  the  disabilities  of  the  plaintiff  was  removed, 
we  are  of  the  opinion  that  the  plea  of  the  statute  of  limitations  should  have 
been  sustained.'    This  answers  the  only  question  here  presented. 

"We  are  of  opinion  that  the  judgment  of  the  Circuit  Ck>urt  be^  and  it  Is 
hereby,  affirmed." 

It  is  insisted  by  counsel  for  plaintiifs  in  error  that  "each  of  the 
defendants  herein  committed  a  trespass  by  taking  possession  of  the 
land  as  against  the  plaintiffs  at  the  time  when  they  purchased  it,"  and 
that,  in  considering  the  plea  of  the  statute  of  limitations,  the  statute 
only  begins  to  run  from  the  date  when  the  present  defendants  took 
possession  of  the  land.    This  position  is  untenable. 

In  the  case  of  Lyles  v.  Roach,  30  S.  C.  295,  9  S.  E.  334,  the  court 
says: 

"It  may  be  stated  generally,  and  with  reference  to  all  statutes  of  limitations, 
both  as  to  actions  arising  on  contracts  and  also  upon  torts,  trespasses,  etc., 
that  the  currency  of  the  statute  commences  when  the  cause  of  action  accrues, 
or,  as  Judge  Evans  said  in  Bugg  v.  Summer:  'Whenever  there  is  a  plaintiff 
who  can  sue,  and  a  defendant  who  can  be  sued,  the  statute  begins  to  run.  A 
right  of  action  has  accrued.'  Bugg  v.  Summer,  1  McMul.  333 ;  and  the  limi- 
tation In  force  at  the  accrual  of  the  right  Is  the  limitation  which  must  govern. 
This  theory  is  sustained  in  our  recent  case  of  Nichols  v.  Briggs,  18  S.  C.  478, 
where  the  limitation  of  force  at  the  time  the  note  fell  due  was  applied,  and 
not  the  one  when  the  action  was  brought  And  this  was  not  because  the  sub- 
ject-matter rested  on  contract,  but  because  the  accrual  of  a  right  of  action 
sets  the  statute  In  motion,  and  this  was  the  case  whether  the  cause  of  action 
was  assumpsit,  trespass,  trover,  debt,  or  whatever  else  it  might  be.  Re- 
spondents' counsel  contends  Ingeniously  that  title  founded  upon  adverse  pos- 
session is  nothing  but  a  right  or  title  growing  out  of  a  continuous  daily  tres- 
pass submitted  to  for  the  statutory  period,  and  if  the  defendants  can  show 
such  continuous  dally  trespass  since  the  act  of  1873,  submitted  to  for  10  years 
by  the  plaintiff,  then  they  are  protected,  their  trespass  having  ripened  into  a 
right  But  it  will  be  observed  that  the  action  of  the  plaintiff  Is  for  the  re- 
covery of  the  possession  of  tlie  land,  and  the  right  of  action  for  such  possesr 
slon  accrued  first  when  he  was  Illegally  deprived  of  possession,  and,  if  that 
deprivation  has  continued,  there  has  not  Ijeen  a  second  cause  created  thereby, 
but  the  first  has  continued,  and  the  currency  of  the  statute  being  set  in  motion 
by  the  accrual  of  the  first,  the  time  must  be  estimated  from  that  period  and 
according  to  the  provisions  of  the  act  of  the  assembly  then  In  force." 

In  view  of  the  decisions  of  the  Supreme  Court  of  South  Carolina, 
the  court  below  was  clearly  right  in  holding  that  the  five-years  statute 
applied  in  this  case. 
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For  the  reasons  herein  stated,  we  are  of  opinion  that  the  assignments 
of  error  are  without  merit,  and  the  judgment  of  the  Circuit  Court  is 
affirmed. 


ELMIRA  MECHANICS'  SOCIETY  OF  NEW  YORK  y.  STANCHFIBLD  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  18,  1908.) 

No.  2,636. 

1.  MoBTGAGES—FoBECLosuBB— Right  to  Receiveb  under  Colobado  Statute. 

Mills'  Ann.  Code  Colo.  §  261,  which  provldtes  that  "a  mortgage  on  real 
property  shall  not  be  deemed  a  conveyance,  whatever  its  terms,  so  as  to 
enable  the  owner  of  the  mortgage  to  recover  possession  of  the  real  prop- 
erty without  foreclosure  and  sale,"  as  construed  by  the  Supreme  Court 
of  the  state,  does  not  deprive  a  mortgagee  of  the  right,  under  the  estab- 
lished rule  of  equity  Jurisprudence,  where  the  mortgagor  has  become 
insolvent  and  defaulted  in  making  payments  of  Interest  and  taxes,  and 
the  security  is  inadequate,  and  the  property  exposed  to  waste  and  de- 
terioration, to  the  appointment  of  a  receiver  in  a  suit  to  foreclose  to  col- 
lect the  rents,  pay  the  taxes  and  insurance,  and  keep  the  property  properly 
repaired. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Mortgages,  §§ 
1374,  1375. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  v. 
Perrin,  11  a  C.  A.  71 ;  Hill  v.  Hite.  29  C.  C.  A.  553.] 

2.  Same— Receiver— Application  of  Rents— Right  of  Assignee. 

Where  a  mortgagee,  in  a  suit  to  foreclose,  on  a  showing  of  the  insuffi- 
ciency of  the  security,  the  insolvency  of  the  mortgagor,  and  his  failure 
•io  pay  taxes  and  insurance  on  the  property  or  to  keep  it  in  repair,  se- 
cures the  appointment  of  a  receiver  to  collect  the  rents  and  apply  them  to 
such  purposes,  a  prior  assignee  of  the  rents  from  the  mortgagor  who  had 
notice  of  the  mortgage,  although  not  chargeable  with  notice  of  the  fSacts 
on  which  the  appointment  of  the  receiver  was  based,  holds  the  assign- 
ment subject  to  the  right  of  the  receiver  to  apply  the  rents  to  such  pur- 
poses, which  include  an  expenditure  necessary  to  keep  a  building  on  the 
projierty  in  rentable  condition  by  protecting  it  from  the  effect  of  an  ex- 
cavation on  an  adjoining  lot 

3.  Same— Rights  of  Pubciiaseb  at  Foreclosure  Sale— Tax  L^ens  on  the 

Pboperty. 

A  purchaser  of  real  estate  at  foreclosure  sale,  "subject  to  all  incum- 
brances of  record,"  takes  subject  to  taxes  which  are  a  lien  on  the  prop- 
erty at  the  time  of  the  sale,  and  cannot  insist  on  their  payment  by  a  re- 
ceiver from  the  rents  of  the  property  to  which  such  purchaser  is  not  en- 
titled, until  the  expiration  of  the  statutory  period  of  redemption,  although 
the  taxes  became  due  and  payable  before  that  time. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

In  January,  1901,  Edward  B.  Stanchfleld,  of  Denver,  CJolo.,  borrowed  $7,500 
from  the  appellant,  Elmlra  Mechanics*  Society  of  New  York  (hereinafter 
called  the  complainant),  for  which  he  and  his  wife  executed  a  note  due  Janu- 
ary 15,  1906,  with  6  per  cent  interest,  payable  semiannually.  To  secure  this 
debt,  they  executed  to  the  complainant  a  mortgage  on  various  lots  of  ground 
in  the  city  of  Denver,  and  in  Arapahoe  county,  Colo.  Three  of  the  lots  were 
subject  to  a  prior  mortgage  of  $8,500,  which  would  mature  about  the  1st  of 
April,  1906,  other  lots  were  subject  to  a  prior  mortgage  of  $2,050,  and  one 
of  the  lots  was  subject  to  a  prior  mortgage  of  $1,000.  Some  of  the  lots  em- 
braced in  the  complainant's  mortgage  were  unincumbered,  but  of  comparatively 
small  value.    On  April  1S»  1903,  the  complainant,  at  Btanchfield'a  request,  r»- 
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leased  its  mortgages  on  the  lots  in  East  Denrer  (which  will  hereinafter  be 
called  "the  Flint-Lomax  Lots"),  on  which,  at  that  time,  was  a  matured  prior 
mortgage  of  $8,500.  This  was  done  to  permit  Stanchfield,  through  the  Brook- 
lyn Realty  &  Investment  Company,  organized  by  him,  to  place  a  new  first 
mortgage  for  said  sum  on  the  lots ;  the  complainant  then  taking  a  second  mort- 
gage from  said  Brooklyn  Realty  &  Investment  Company  for  its  said  debt  of 
$7,500.  In  and  by  this  arrangement  the  complainant  released  one  S.  S. 
Kennedy,  who  bad  assumed  the  $7,500  mortgage,  and  by  that  release  it  placed 
the  Fl in t-Lomaz  five-year  lease  on  the  property  ahead  of  the  complainant's 
mortgage.  After  Stanchfleld  had  thus  obtained  said  money  from  the  com- 
plainant and  Induced  it  to  postpone  its  mortgages  to  others  on  his  assurance 
of  the  amplitude  of  the  security,  he  evidently  became  much  embarrassed  finan- 
cially, and  became  the  active  promoter  and  organizer. of  various  corpora- 
tions, to  wit,  the  Highland  Foundry  Company,  the  Pittsburg  Foundry  Com- 
pany, the  Brooklyn  Realty  &  Investment  Company,  the  Quaker  City  Invest- 
ment Company,  and  the  Highland  Park,  Inn  &  Sanitarium  Company.  The 
legal  title  of  Stanchfleld  in  the  property  in  question  was  conveyed  to  the  first 
of  these  corporations  and  by  each  of  the  corporations  successively  to  the  sob- 
sequent  organization.  The  Brooklyn  Realty  &  Investment  Company,  as  a 
part  consideration  of  the  conveyance  to  it,  assumed  to  pay  the  antecedent 
mortgages  thereon,  and  in  the  deed  from  the  Quaker  City  Investment  Com- 
pany to  the  Highland  Park,  Inn  &  Sanitarium  Company,  the  latter  assumed 
the  payment  of  said  indebtedness.  Neither  Stanchfleld.  nor  said  grantee  cor- 
porations kept  the  taxes  on  the  property  paid,  but  suffered  them  to  become 
delinquent,  and  part  of  it  sold  for  taxes.  To  protect  the  complainant's  junior 
mortgage,  it  had  to  redeem  from  said  taxes.  After  Stanchfleld  fell  behind  in 
the  payment  of  the  uccrulng  interest  on  his  debt  to  the  complainant,  and 
failed  to  keep  the  taxes  paid,  he  was  urged  and  pressed  by  the  complainant  to 
make  payment  of  these  arrears  and  protect  the  property  against  the  overlying 
mortgages.  By  deceitful  arts  and  persuasion,  he  lulled  the  complainant  into 
indulgence  and  inactivity  by  assurances  that  he  was  al>out  to  effect  arrange- 
ments by  which  he  could  discharge  the  debt.  Failing  in  this,  he  dismantled 
part  of  the  buildings  on  some  of  the  property  of  fixtures  and  appurtenances 
to  the  amount  of  over  $1,300,  Which  he  sold  and  pocketed  the  proceeds.  In  or- 
der to  render  whatever  apparent  Interest  the  grantee  corporation  had  in  said 
property  available,  he  negotiated  with  one  William  B.  Felker,  defendant  here- 
in, for  the  purchase  of  an  automobile  at  the  price  of  $1,650,  In  the  name 
of  the  last  grantee  company,  and  executed  to  Felker  its  note  therefor ;  and  to 

secure  the  same,  on  the day  of  December,  1005,  the  company  executed 

to  him  a  deed  of  assignment  of  the  rentals  of  said  Flint-Lomax  lots  until  said 
note  should  be  paid.  In  January,  190C,  the  complainant  instituted  this  suit 
to  foreclose  Its  mortgage,  alleging  the  facts  aforesaid,  charging  that  said 
Stanchfleld  and  companies  were  Insolvent;  that  the  property  was  an  inade- 
quate security  for  the  debts ;  that  the  same  was  being  wasted,  etc. ;  and  pray- 
ed for  a  receiver  to  take  charge  of  the  property  and  administer  it  under  the 
court  for  the  protection  of  the  interests  of  the  parties  concerned.  A  receiver 
was  appointed,  took  charge  of  the  property,  collected  the  rents  therefrom,  and 
applied  the  same  toward  the  payment  of  insurance  and  taxes  through  the 
year  1906.  There  was  a  decree  of  foreclosure  and  sale,  at  which  the  com- 
plainant became  the  purchaser,  and  afterward  obtained  a  deflclency  judgment 
against  said  Stanchfleld  for  something  over  $1,200.  The  order  of  sale  was  con- 
firmed December  5,  1906.  The  deflclency  judgment  was  rendered  March 
27,  1907.  On  the  26th  day  of  March,  1907,  the  complainant  presented  its 
petition  to  the  court  for  rule  on  the  receiver  to  pay  the  taxes,  insurance,  and 
to  make  certain  repairs  on  the  building.  It  was  also,  by  this  application, 
represented  and  shown  to  the  court  that,  by  reason  of  an  excavation  being 
made  on  the  lots  adjoining  the  Flint-Lomax  property,  for  the  purpose  of 
electing  a  building  thereon,  the  foundation  and  building  on  the  Flint-Lomax 
property  was  seriously  endangered,  and,  unless  protected,  the  building  would 
be  exposed  to  destruction,  etc.  Notice  had  been  given  to  the  receiver  pursuant 
to  the  provisions  of  an  ordinance  of  the  city  to  make  said  repairs  forthwith. 
The  prayer  was  tliat  the  receiver  be  required  to  pay  therefor  the  sum  of 
$500,  the  reasonable  cost  of  the  work.    This  application  showed  that  there 
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was  then  In  the  hands  of  the  receiver  the  sum  of  $900.  A  few  days  after 
this  application  was  made,  to  wit,  April  15,  1907,  the  receiver  presented  his 
report,  with  his  resignation,  which  report  was  approved,  and  the  receiver  was 
discharged.  But  the  court  continued  the  receivership  as  to  the  other  property 
by  appointing  another  receiver  therefor. .  It  covered  into  the  registry  of  the 
court  the  unexpended  amount  of  rentals  collected  by  the  first  receiver ;  and  In 
its  final  decree  directed  the  payment  of  the  balance  of  said  rentals  to  said 
Fellcer. ,  From  this  action  of  the  court,  the  complainant  appealed. 

Thomas  H.  Hood,  for  appellant, 
William  L.  Dayton,  for  appellee. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  PHILIPS,  Dis- 
trict Judge. 

PHILIPS,  District  Judge  (after  stating  the  facts  as  above).  Two 
questions  are  presented  for  decision  on  this  appeal:  (1)  Whether  the 
complainant,  the  mortgagee,  under  its  deficiency  judgment  against  the 
insolvent  mortgagor,  under  the  facts  of  this  case,  is  entitled  to  have 
the  rentals  of  Ihe  property  in  question  applied  to  the  payment  of  the 
taxes  assessed  against  it  and  to  the  payment  of  the  deficiency  judg- 
ment until  possession  of  the  property  is  obtained  by  the  complain- 
ant under  the  deed  of  foreclosure;  and  (2)  whether  sufficient  of  the 
income  from  the  rental  of  tlie  property  under  the  receivership  should 
have  been  applied  by  the  court  to  making  the  necessary  repair  on  the 
property  to  prevent  it  from  destruction  or  injury. 

The  statute  of  Colorado  (Mills'  Ann.  Code  Colo.  §  261)  declares 
that: 

**A  mortgage  on  real  property  shall  not  be  deemed  a  conveyance,  whatever 
Its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property  without  foreclosure  and  sale." 

The  statute  also  accords  to  the  mortgagor  the  right  of  redemption 
for  a  period  of  nine  months  after  foreclosure  sale.  The  recent  decision 
of  the  Supreme  Court  of  Colorado  in  Moncrieff  v.  Hare,  reported  in 
38  Colo.  221.  87  Pac.  1082,  7  L.  R.  A.  (N.  S.)  1001,  settles,  so  far  as 
this  court  is  concerned,  the  right  of  the  complainant  to  have  a  receiver 
appointed  in  said  foreclosure  suit.  While  conceding,  under  the  said 
provision  of  the  Colorado  statute,  that  notwithstanding  the  general 
grant  of  the  rents  and  profits  in  the  mortgage  deed  to  the  complain- 
ant, the  mortgagor  was  entitled  to  remain  in  possession  of  the  rents 
and  profits  of  the  premises  until  foreclosure  sale  and  expiration  of 
the  redemption  period,  yet  the  court  held  that  said  statute  would  not 
be  so  construed  as  to  suspend  the  better  established  rule  in  equity  ju- 
risprudence under  such  a  mortgage  as  this,  where  the  mortgagor  has 
become  insolvent,  defaulted  in  making  payments  of  interest  and 
taxes,  the  security  becomes  inadequate,  and  the  property  exposed 
to  waste  and  deterioration,  on  a  bill  of  foreclosure  alleging  such  facts, 
praying  for  the  appointment  of  a  receiver,  for  a  court  of  equity  to 
place  the  property  in  the  custody  of  a  receiver  to  collect  the  rents, 
pay  the  taxes  and  insurance,  and  keep  the  property  properly  repaired. 
The  court  followed  the  ruling  in  such  equity  procedure,  recognized 
by  the  Supreme  Court  of  the  United  States.  Teal  v.  Walker,  111  U. 
S.  242, 4  Sup.  Ct.  420,  28  L.  Ed,  416 ;  Kountzc  v.  Omaha  Hotel  Corn- 


Digitized  by 


Google 


814  160  FEDBRAL  REPORTBB. 

pany,  107  U.  S.  378,  2  Sup.  Ct.  911,  27  L.  Ed.  609 ;  Grant  v.  Phoenix 
Life  Insurance  Co.,  121  U.  S.  106,  116,  7  Sup.  Ct.  841,  30  L.  Ed.  905 ; 
U.  S.  Trust  Co.  V.  Wabash  Railway  Company,  150  U.  S.  287,  14  Sup. 
Ct.  86,  37  L.  Ed.  1085 ;  McGahan  v.  National  Bank  of  Rondout,  156  U. 
S.  218,  15  Sup.  Ct.  347,  39  L.  Ed.  403. 

In  the  course  of  its  opinion,  the  court  made  reference  to  the  case  of 
American  National  Bank  v.  Northwest  Insurance  Company,  35  Fed. 
610,  32  C.  C.  A.  275,  invoked  by  the  respondent.  After  suggesting  that 
anything  said  in  that  opinion,  to  the  effect  that  such  rents  under  the 
receivership  might  not  be  applied  to  the  payment  of  the  principal  debt, 
was  a  mere  dictum,  the  court  expressly  said  it  would  follow  the  ruling 
of  the  Supreme  Court  of  the  United  States,  as  indicated  in  the  cases 
supra.  As  this  is  a  construction  placed  by  the  Supreme  Court  of  the 
state  on  the  state  statute,  and  the  procedure  in  a  foreclosure  suit  affect- 
ing real  property,  this  court  is  bound  to  follow  that  ruling  in  a  case  in 
pari  materia. 

That  the  facts  existing  at  the  time  of  the  institution  of  ^he  foreclosure 
suit  warranted  the  appointment  of  the  receiver,  directing  the  applica- 
tion of  the  rentals  collected  by  him  to  the  payment  of  the  taxes  and 
Insurance,  does  not  admit  of  serious  question.  Mrs.  Stanchfield,  one 
of  the  makers  of  the  note,  had  left  the  state  and  taken  up  her  resi- 
dence on  Catalina  Island,  Cal.,  about  as  far  from  process  of  the  court 
in  Colorado  as  she  could  get.  High,  in  his  work  on  Receivers,  §  666, 
says  that  it  is  only  necessary  for  the  mortgagee  to  show,  inter  alia, 
"that  the  mortgagor  or  other  person  who  is  personally  liable  for  the 
payment  is  insolvent,  or  beyond  the  jurisdiction  of  the  court,  or  of 
such  doubtful  responsibility  that  an  execution  against  him  for  the  de- 
ficiency would  prove  unavailing."  See,  also,  Southern  B.  &  L.  Associa- 
tion V.  Carey,  114  Fed.  288,  52  C.  C.  A.  174. 

Neither  Stanchfield  nor  any  of  the  corporations  of  which  he  was 
the  principal  organizer  paid  the  interest  on  the  mortgage  debts,  but 
suffered  the  taxes  to  become  delinquent,  and  stood  by  while  Stanch- 
field dismantled  a  portion  of  the  property,  covered  by  the  antecedent 
mortgages,  of  fixtures,  diminishing  the  value  of  the  security,  taking  no 
steps  whatever  to  prevent  defaults  in  the  payment  of  the  debts,  nor  the 
proper  protection  of  the  property  against  taxes.  After  Stanchfield,  by 
false  assurances  and  bad  faith,  had  gotten  all  he  could  by  way  of 
loans  on  the  property  and  stripping  part  of  it  of  its  fixtures  and  the 
like,  he  decamped  to  California,  and  wrote  back  to  the  representative 
of  the  complainant  that  he  had  no  further  interest  in  the  property.  One 
of  the  holding  corporations  went  into  bankruptcy;  and  there  were 
some  small  judgments  rendered  against  the  Brooklyn  Realty  Company 
and  other  subsequent  corporations,  after  they  had  conveyed  the  corpora- 
tion property  to  another  company.  These  judgments  were  unsatisfied. 
The  fact  that  there  was  lack  of  proof  of  execution  and  return  of  nulla 
bona  but  indicates  the  practical  fact  that  this  company  had  assumed 
the  payment  of  all  these  antecedent  debts  upon  this  property.  And  as 
all  the  shares  of  stock,  with  the  exception  of  barely  sufficient  to  qualify 
other  parties  as  directors,  was  in  the  name  of  Mrs.  Stanchfield.  the 
situation  would  certainly  indicate  that  the  Brooklyn  Realty  Company 
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was  "of  doubtful  responsibility/'  In  Terry  v.  Tubman,  92  U.  S.  160, 
loc.  cit  (23  L.  Ed.  537)  the  court  said  that  while  a  judgment  and  execu- 
tion unsatisfied  are  only  evidences  of  insolvency,  it  added,  "the  fact 
may  be  established  as  well  by  other  evidence  and  in  other  modes,  by  an 
assignment,  and  continued  suspension  of  business,  or  other  notorious 
indications."  And  it  is  recognized  in  commercial  law  that  the  failure 
of  a  corporation  to  pay  its  debts,  or  obligations  as  they  mature  and 
after  judgment,  is  suggestive  of  insolvency.  New  Britain  Nat'l  Bank 
V.  A.  B.  Cleveland  Co.,  91  Hun  (N.  Y.)  454,  36  N.  Y.  Supp.  387. 

The  Brooklyn  Realty  &  Investment  Company  conveyed  the  Flint- 
Lomax  lots  to  the  Quaker  City  Company  by  deed  January  11,  1904, 
and  by  separate  deed  January  11, 1904,  it  conveyed  the  other  mortgaged 
property  to  the  Quaker  City  Company.  The  Quaker  City  Company 
conveyed  all  the  property  outside  of  the  Flint-Lomax  lots  to  the  High- 
land Park,  Inn  &  Sanitarium  Company  by  deed  April  11,  1905.  There 
were  three  judgments  rendered  against  it  after  these  conveyances,  one 
May  6,  1905,  for  $258.28  and  costs;  another  of  January  16,  1906,  for 
$171.15,  and  executions  were  returned  unsatisfied;  and  a  third  judg- 
ment of  January  25,  for  $314.90  and  costs.  It  is  true,  it  still  retained 
the  title  to  the  Flint-Lomax  property,  but  the  creditors  were  advised 
by  record  that  there  was  a  blanket  mortgage  on  this  property  for  $14,- 
486,  and  that  it  was  subject  to  prior  incumbrances  of  $49,200.  The 
history  of  the  Highland  Park,  Inn  &  Sanitarium  Company  is  as  follows : 
It  was  first  organized  as  the  Highland  Company,  which  seems  to  have 
never  done  anything  but  incur  debts  and  fail  to  pay  taxes ;  and  as  its 
business  enterprise  was  a  failure,  its  managers  sought  to  organize  it 
into  a  sanitarium  company,  against  which  the  neighboring  property 
owners  protested,  and  it  was  put  out  of  business  under  a  city  ordinance. 
The  Highland  Park,  Inn  &  Sanitarium  Company  never  filed  its  cor- 
poration articles  with  the  recorder  of  the  county. 

This  brings  us  to  the  crucial  question  presented  by  this  appeal.  As 
shown  in  the  statement  of  facts,  on  October  23,  1905,  Stanchfield  ne- 
gotiated, with  Felker  for  the  purchase  of  the  automobile  in  the  name 
of  the  Quaker  City  Investment  Company,  As  security  for  the  debt 
it  assigned  the  rents  of  the  Flint-Lomax  property.  At  that  time,  this 
grantor  company  was  entitled  to  the  possession  of  the  property  and 
the  enjoyment  of  the  rentals  thereof  until  that  possession  should  be 
legally  divested.  In  taking  said  assignment,  the  rights  and  equities 
of  the  assignee  must  be  viewed  as  matters  then  appeared  of  record. 
Felker's  testimony  was  that  while  he  knew  this  property  was  "much 
mixed  up,"  he  employed  competent  counsel  to  examine  into  the  right 
of  the  company  to  make  the  assignment,  and  relied  upon  his  advice. 
Said  attorney  testified  that  he  examined  the  records,  and  discovered 
the  various  mortgages  and  deeds  of  conveyance  touching  this  prop- 
erty; and  in  good  faith  advised  Felker  that  the  assignment  of  the 
rents  to  him  as  security  would  be  good  under  the  statute  of  the  state. 
What  then  was  the  extent  of  the  notice  and  information  Felker  had 
through  his  attorney?  The  general  rule  is.  that  notice  of  facts  and 
circumstances  which  puts  a  man  of  ordinary  business  intelligence  and 
prudence  on  inquiry  is  equivalent  to  knowledge  of  all  the  facts  a  rea- 
sonable pursuit  would  disclose;    and  whatever  is  notice  sufficient  to 
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excite  attention  and  put  a  party  on  his  guard,  inviting  inquiry,  is 
regarded  as  notice  of  everything  to  which  a  reasonable  prosecution 
of  such  inquiry  will  develop.  But  in  the  absence  of  proof  of  some 
fact  aliunde  to  excite  such  inquiry,  where  the  title  affecting  real  prop- 
erty is  a  matter  of  record  in  the  registry  of  the  county,  an  attorney  is 
not  required  to  look  beyond  the  record  to  see  what  the  chain  of  title 
is  to  discover  how  the  interest  or  estate  of  the  grantor  might  be  af- 
fected. It  is  to  be  conceded  to  the  complainant  that  said  attorney  had 
notice  of  the  provisions  of  the  first  mortgage  on  the  property  for  $8,- 
500,  which  held  precedence  over  the  complainant's  mortgage.  That 
prior  mortgage  not  only  pledged  the  "rents,  issues,  and  profits"  of 
the  premises  to  the  holder  of  the  mortgage  note  after  default,  but  it 
expressly  provided  that  upon  default,  a  receiver  might  be  appointed 
"and  all  rents,  issues,  and  profits,  income  and  revenue  of  said  prop- 
erty shall  be  applied  by  said  receiver  according  to  law  upon  the  or- 
ders and  directions  of  the  court."  Unquestionably,  had  foreclosure 
proceedings  been  instituted  after  default  under  this  mortgage,  the 
receiver  appointed  therein  would  have  been  entitled  to  apply  the  ac- 
cruing rents,  not  only  to  the  payment  of  taxes,  insurance,  and  re- 
pairs, but  to  the  debt  itself.  While,  in  order  to  protect  its  junior 
mortgage,  the  complainant,  in  December,  1905,  paid  of  matured  in- 
terest coupons  on  said  first  mortgage  to  the  amount  of  $530.57,  and 
in  April,  1906,  paid  off  said  first  moitgage  debt,  and  might  have  taken 
an  assignment  of  the  note  and  mortgage,  or  been  subrogated  to  the 
rights  of  the  mortgagee  thereunder,  yet  it  brought  suit  alone  upon 
its  junior  mortgage  in  January,  1906,  without  even  amending  its  bill 
to  seek  relief  under  the  provisions  of  the  first  mortgage.  It  can,  there- 
fore, obtain  no  other  relief  than  such  as  rightfully  comes  through 
the  predicate  of  the  suit  brought. 

The  other  notice  conveyed  to  Felker,  through  his  attorney  by  the 
record  examined,  was  the  conveyances  in  question,  and  the  assump- 
tion of  the  mortgage  debts  by  some  of  the  grantees.  If  it  be  con- 
ceded that  at  the  time  of  the  institution  of  suit,  the  assuming  grantees 
were  in  fact  insolvent,  it  would  be  predicated  in  part  of  evidence  in 
pais,  and  of  unsatisfied  judgments  in  justices'  courts,  one  of  which 
was  filed  in  the  clerk's  office  of  the  district  court,  most  of  which  were 
subsequent  to  the  deed  of  assignment  to  Felker.  The  insolvency  of 
the  corporation  was  not  imparted  by  the  record  in  the  register's  of- 
fice; and  as  the  attorney  was  not  required  to  carry  his  investigation 
through  all  the  records  of  the  nisi  and  other  courts  of  the  county, 
or  make  inquiries  in  pais,  and  without  evidence  that  he  knew  of  the 
nonresidence,  or  the  insolvency  of  Mrs.  Stanchfield,  we  must  hold 
that  the  evidence  of  insolvency  of  all  the  parties  bound  upon  the  debt 
at  the  time  of  the  assignment  to  Felker  was  insufficient  to  affect  him 
with  the  requisite  notice.  However,  as  the  appointment  of  the  re- 
ceiver and  the  foreclosure  proceedings,  on  the  allegations  of  the  bill 
and  the  facts  as  they  then  stood  were  proper,  the  application  of  the 
rentals  to  the  payment  of  insurance  and  taxes  under  the  receivership 
cannot  be  gainsaid  by  Felker,  nor  their  application  to  keeping  the 
premises  in  proper  repair  to.  be  habitable  in  order  to  produce  rent. 
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In  American  National  Bank  v.  Northwestern  Mut  Life  Ins.  Co., 
supra.  Judge  Shiras  said : 

"When  the  receiver  was  appointed,  the  mortgagors  could  well  daim  that, 
as  they  had  been  thus  prevented  from  receiving  the  rentals  of  the  property, 
they  would  be  excused  in  equity  from  any  further  personal  liability  to  pay  the 
taxes  and  insurance,  and  that  the  obligation  to  thus  protect  the  property  was 
assumed  by  the  receiver,  to  the  extent  of  the  rentals  by  him  received.  The 
receiver  was  appointed  by  the  court  for  the  purpose  of  protecting  the  prop- 
erty in  the  interest  of  all  who  held  a  title  thereto  or  a  lien  thereon,  and  the 
proper  protecting  of  the  property  required  that  it  should  be  kept  insured; 
that  the  taxes  thereon  should  be  paid ;  that  the  building  should  be  kept  in  re- 
pair, and  In  condition  to  assure  its  occupancy;  and,  if  the  receiver  was  Jus- 
tified in  making  tlie  outlay  necessary  to  thus  protect  the  property,  he  certain- 
ly must  be  protected  in  applying  the  rental  in  his  bands  to  the  paym^t  of 
tiie  cost  thereof." 

In  respect  to  the  taxes  claimed  in  the  application  made  to  the  court 
for  an  order  on  the  receiver  to  pay,  it  is  sufficient  to  say,  those  taxes 
were  not  due  and  payable  under  the  statute  until  about  the  1st  of 
February,  1907.  As  such,  they  constituted  only  a  lien  on  the  prop- 
erty at  the  time  of  the  foreclosure  sale,  which  occurred  the  latter  part 
of  1906.  The  sale  was  made  "subject  to  all  incumbrances  of  record'* 
and  therefore  the  complainant,  as  purchaser,  took  it  cum  onere  as  to 
the  taxes  of  1906.  Traer  v.  Fowler,  144  Fed.  810,  814,  75  C.  C.  A. 
640;  Davis  v.  Dale,  150  111.  239,  37  N.  E.  215;  Stevens  v.  Hadfield. 
90  III  App.  405;  2  Wiltsie  on  Mortgage  Foreclosures,  p.  361.  But 
the  court  erred  in  refusing  to  direct  the  receiver  to  apply  of  the 
rental  money  in  his  hands  the  sum  of  $500  to  the  shoring  up  and 
protection  of  the  property  against  the  lateral  excavation  being  made. 
By  ordinance  of  the  city,  it  was  made  the  duty  of  the  owner  of  the 
endangered  property,  on  notice,  to  take  steps  to  safeguard  hi^  founda- 
tion and  supports.  This  is  but  expressive  of  the  common  law  whiqh 
declares  that  the  owner  has  the  right  to  the  lateral  support  for  his 
own  from  his  neighbor's  land  in  its  natural  condition,  but  he  has  no 
such  right  to  support  for  buildings  or  other  structures  upon  it,  and 
the  burden  is  imposed  upon  the  owner  of  protecting  his  building 
against  excavations  which  the  adjoining  proprietor  may  make  on  his 
own  land  in  a  proper  manner.  18  Am.  &  Eng.  Enc.  Law,  642,  662. 
Instead  of  the  receiver,  when  notified,  taking  this  action,  as  if  acting 
in  the  interest  of  Felker,  he  resigned  his  receivership.  But  as  the 
court  had  the  money  arising  from  the  rentals  in  its  control,  it  should 
have  applied  the  amount,  which  the  evidence  showed  was  ^500,  for 
that  purpose.  Of  what  avail  would  the  right  of  the  assignee  to  the 
rentals  be,  unless  the  property  were  so  protected  as  to  keep  it  inhab- 
ited that  rentals  might  come  therefrom?  As  Felker  did  not  propose 
to  care  for  the  matter,  and  the  question  having  been  tried  out  before 
the  court  on  the  application  as  to  the  extent  of  the  damages  to  tne 
freehold,  that  amount  should  be  awarded  to  the  complainant  out  of 
the  fund  in  the  registry  of  the  court. 

The  appeal  in  this  respect  is  therefore  sustained,  the  decree  below 
entered  April  15,  1907,  is  reversed,  and  the  case  is  remanded  to  the 
Circuit  Court  with  directions  to  set  aside  its  order  denying  the  ap- 
plication for  the  appropriation  of  the  said  sum  of  $500,  and  order 
leO  F.— 62 
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that  sum  paid  to  the  complainant  out  of  the  funds  in  the  registry  of 
the  court,  with  interest  thereon  at  the  rate  of  6  per  cent,  per  annum 
from  the  15th  day  of  April,  1907,  when  the  amplication  was  made 
and  the  money  should  have  been  paid. 


UNITED  STATES  v.  CHICAGO,  M.  &  ST.  P.  RT.  00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     March  3,  190a) 

No.  2,545 

1.  Public  Lands— Swamp  Land  Grant— SsLBonoN  of  Lands. 

The  swamp  land  grant  to  the  states  of  September  28,  1850  (9  Stat  519, 
c.  84),  did  not  attach  to  any  particular  lands  until  they  had  been  identified 
as  swamp  lands  by  the  Secretary  of  the  Interior  or  other  competent 
authority  of  the  United  States. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  41,  Public  Landa  i^ 
186.] 

2.  SAME^— Reservation  of  Land  fbom  Grant— Unrecoqnized  Olaih  bt  Third 

Party. 

The  mere  assertion  of  a  claim  to  public  land,  not  recognized  by  the 
Land  Department  of  the  United  States  in  any  manner,  does  not  operate 
to  reserve  or  segregate  such  land  from  the  public  domain  so  as  to  pre- 
vent it  from  passing  under  a  grant  by  Congress. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Public  Lands,  § 
44.] 

3.  Same— Railroad  Grant— £2zc£PnoN  of  Lands  Reserved. 

The  action  of  the  state  of  Iowa,  and  its  counties  acting  under  state  au- 
thority, in  causing  lists  of  lands  claimed  by  the  state  under  the  swamp 
land  grant  of  S^tember  28,  1850  (9  Stat  519,  c.  84),  to  be  made  and  filed 
with  the  Land  Department  subsequent  to  Act  March  3,  1857,  c  117,  11 
Stat  *251,  which  approved  prior  selections,  did  not  prevent  the  passing 
of  lands  shown  on  such  lists  under  the  grant  of  May  12,  1864  (13  Stat 
72,  c.  84),  for  the  benefit  of  the  McGregor  Western  Railroad  Company, 
which  excepted  lands  reserved  by  the  United  States  '*for  any  purpose 
whatever,"  where,  at  the  time  of  such  grant  and  the  filing  of  the  map  of 
definite  location  of  the  road  by  which  the  place  limits  of  the  grant  were 
determined,  no  action  had  been  taken  by  the  Land  Department  with  re- 
spect to  such  lists,  but  they  were  subsequently  acted  upon  and  rejected, 
and  the  land  was  patented  under  the  railroad  grant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Iowa. 

For  opinion  below,  see  148  Fed.  884. 

F.  F.  Faville  (J.  A.  Rogers,  on  the  brief),  for  appellant. 
Charles  E.  Vroman  (W.  J.  Knight,  on  the  brieQ,  ior  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  an  action  in  equity,  brought 
l)y  the  United  States  pursuant  to  the  provisions  of  Act  March  3, 
1887,  c.  376,  24  Stat  556  (U.  S.  Comp.  St.  1901,  p.  1595),  and  Act 
March  2,  1896,  c.  39,  29  Stat  42  (U.  S.  Comp.  St.  1901,  p.  1603), 
and  section  2357  of  the  Revised  Statutes  (U.  S.  Comp.  St  1901,  p. 
1444),  against  the  defendant  railway  company  for  an  accounting, 
and  to  recover  the  value  of  certain  lands  situated  in  Kossuth,  Palo  Alto, 
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and  Dickinson  counties,  in  the  state  of  Iowa,  alleged  to  have  been  er- 
roneously patented  to  and  afterwards  sold  by  the  railway  company. 
The  lands  are  conceded  to  have  been  within  the  grant  to  the  state 
of  Iowa  for  the  benefit  of.  the  McGregor  Western  Railroad  Company 
and  its  lawfully  constituted  successor,  the  defendant  railway  com- 
pany, by  Act  May  12,  1864,  c.  84,  13  Stat.  72,  and  to  have  been 
lawfully  and  properly  patented  to  the  state,  and  by  it  to  the  railway 
company,  unless  the  same  had  been,  prior  thereto,  reserved  by  the 
United  States  for  some  other  purpose  within  the  meaning  of  the  act 
of  1864.  That  act,  after  granting  every  alternate  odd  section  of  land 
for  10  sections  in  width  on  each  side  of  the  road  as  it  should  be  lo- 
cated, provides  that  in  case  it  shall  appear,  when  the  lines  or  routes 
of  said  roads  are  definitely  located,  that  the  United  States  have  ''sold 
any  section  or  any  part  thereof  granted  as  aforesaid  or  that  the  right 
of  pre-emption  or  homestead  settlement  has  attached  to  the  same  or 
that  the  same  has  been  reserved  by  the  United  States  for  any  purpose 
whatever,"  then  selections  might  be  made,  within  certain  fixed  indem- 
nity limits,  to  make  up  for  such  lost  lands.  To  emphasize  this  gen- 
eral language  the  act  contains  the  following  specific  provision : 

"Provided  further,  that  any  and  all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  Ongress  or  in  any  other  manner  by  competent 
authority  for  the  purpose  of  aiding  In  any  object  of  Internal  improvement  or 
other  purpose  whatever,  be  and  the  same  are  hereby  reserved  and  excepted* 
from  the  operation  of  this  act." 

The  map'Of  definite  location  of  defendant's  railroad  was  filed  Au- 
gust 30,  1864.  There  is  no  claim  that  the  lands  in  controversy  had 
been  sold  by  the  United  States,  or  that  the  rights  of  any  pre-emptor 
or  homestead  settler  had  attached  to  them  before  the  grant  of  1864, 
but  it  is  claimed  by  the  United  States  that  the  lands  had  been  so  re- 
served by  proceedings  taken  under  Act  Sept.  28,  1850,  c.  84,  9  Stat. 
519,  known  as  the  "Swamp  Land  Act,"  as  to  segregate  them  from 
the  public  domain,  and  withdraw  them  frc«n  sale;  and,  accordingly, 
that  in  view  of  such  proceedings  title  to  these  lands  never  passed  to 
the  state  for  the  benefit  of  the  railroad  company  by  that  grant. 

Did  the  act  of  September  28,  1850,  and  proceedings  taken  under 
it  in  Iowa  amount  to  a  reservation  of  the  lands  in  controversy  from 
sale?  The  swamp  land  act  of  1850  was  enacted  primarily  for  the 
benefit  of  the  state  of  Arkansas,  but  section  4  extended  its  provisions 
to  and  for  the  benefit  of  any  other  state  in  which  swamp  and  over- 
flowed lands  were  situated,  and  this  extension,  it  is  conceded,  cover- 
ed the  state  of  Iowa.  The  act  granted  to  the  different  states  all  swamp 
and  overflowed  lands  unfit  for  cultivation,  to  enable  them  to  construct 
levees  and  drains  and  to  reclaim  them.  Section  2  of  the  act  imposed 
the  duty  upon  the  Secretary  of  the  Interior,  as  soon  as  practicable 
after  the  passage  of  the  act,  to  make  out  an  accurate  list  and  plat  of 
such  swamp  and  overflowed  lands,  and  transmit  the  same  to  the  Gov- 
ernor of  the  state  in  which  they  were  located,  and  at  the  request  of 
the  Governor  to  cause  a  patent  to  be  issued  to  the  state  therefor; 
and  it  was  provided  that,  upon  the  issue  of  such  patent,  the  fee- 
simple  title  thereto  should  vest  in  the  state. 

This  act  has  been  the  subject  of  much  litigation,  and  its  meaning. 
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has  now  become  firmly  fixed  by  the  decisions  of  the  Supreme  Court 
of  the  United  States.  It  was  a  present  grant,  proprio  vigore,  of  all 
lands  which  were  in  fact  swamp  and  overflowed  lands  and  unfit  for 
cultivation.  But  the  lands  had  first  to  be  identified  as  such  before 
title  to  any  particular  lands  passed  out  of  the  United  States.  After 
that  identification  was  made,  and  not  before,  the  title  vested;  but  it 
then  vested  by  relation  as  of  the  date  of  the  granting  act.  Rogers 
Locomotive  Works  v.  Emigrant  Co.,  164  U.  S.  559,  570,  17  Sup.  Ct. 
188,  41  L.  Ed.  552 ;  Michigan  Land  &  Lumber  Co.  v.  Rust,  168  U. 
S.  589,  591,  18  Sup.  Ct.  208,  42  L.  Ed.  691;  Brown  v.  Hitchcock, 
173  U.  S.  473,  476,  19  Sup.  Ct.  485,  43  L.  Ed.  772.  The  prerequisite 
identification  was  intrusted  to  the  Secretary  of  the  Interior  as  the  head 
of  the  department  in  control  of  the  public  lands,  and  until  that  tri- 
bunal acted,  the  lands  remained  subject  to  its  jurisdiction,  and  the 
grant  did  not  take  effect  upon  any  particular  lands  so  as  to.  vest  title  in 
the  state.  French  v.  Fyan,  93  U.  S.  169,  171,  23  L.  Ed.  812;  Rogers 
Locomotive  Works  v.  Emigrant  Co.,  supra;  Michigan  Land  &  Lum- 
ber Co.  V.  Rust,  supra. 

The  second  section  of  the  act  of  1850  created  a  tribunal  to  hear 
and  determine  what  lands  fell  within  the  terms  of  the  grant.  Wheth- 
er any  given  lands  were  swamp  and  overflowed  lands  and  thereby 
unfit  for  cultivation  was  left  to  the  arbitrament  of  the  Secretary  of 
the  Interior  as  the  head  of  the  Land  Department.  Mr.  Justice  Miller 
speaking  for  the  Supreme  Court  in  French  v.  Fyan,  supra,  said : 

"We  are  of  opinion  that  this  section  [2]  devolved  upon  the  Secretary,  as  the 
head  of  the  department  which  administered  the  affairs  of  the  public  lands, 
the  duty,  and  conferred  on  him  the  power,  of  determining  what  lands  were 
of  the  description  granted  by  that  act,  and  made  his  oflBce  the  tribunal  whose 
decision  on  that  subject  was  to  be  controlling." 

It  is  conceded,  for  the  purposes  of  this  case,  that  on  October  31, 
1876,  the  Commissioner  of  the  General  Land  OfEce,  who  by  law  acted 
for  and  under  the  direction  of  the  Secretary  of  the  Interior,  after 
due  notice  and  as  a  result  of  a  public  hearing  held  and  adjudged  that 
the  lands  in  controversy  in  Kossuth,  Palo  Alto,  and  Dickinson  coun- 
ties were  not  in  fact  swamp  and  overflowed  lands,  and  were  not  em- 
braced in  the  act  of  1860,  that  the  state  of  Iowa  and  the  counties 
mentioned  were  never  entitled  to  the  lands  or  any  portion  of  them, 
and  that  patents  subsequently  issued  therefor  to  the  state  for  the 
benefit  of  the  railway  company.  The  decision  of  the  Land  Commis- 
sioner so  made  was  never  appealed  from,  reversed,  or  modified,  and 
there  is  now  no  pretense  either  that  there  was  any  mistake  of  law  or 
misapprehension  of  the  facts  brought  about  by  fraud  or  gross  mistake. 
That  decision  and  the  issue  of  the  patents  accordingly  constitute  a 
binding  adjudication  upon  the  parties  to  this  suit  that  the  lands  in 
question  were  never  granted  to  the  state  by  the  swamp  land  act  of 
1850.  Wright  v.  Roseberry,  121  U.  S.  488,  7  Sup.  Ct.  986,  30  L.  Ed. 
1039;  Harden  v.  Northern  Pac.  Railroad,  154  U.  S.  288,  327,  14 
Sup.  Ct.  1030,  38  L.  Ed.  992,  and  cases  cited. 

This  is  not  seriously  questioned,  but  the  contention  of  the  United 
States  is  that  the  steps  taken,  in  the  way  of  asserting  title  to  the  lands 
by  the  state,  so  segregated  them  from  the  public  domain,  while  the 
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inquiry  as  to  their  character  was  being  made,  that  they » were  not  sub- 
ject to  sale  in  1864,  and  for  that  reason  did  not  pass  by  the  grant  in 
question  of  that  year.  What  were  those  steps?  No  directions  were 
given  to  the  Secretary  of  the  Interior  concerning  his  method  of  pro- 
cedure in  the  identification  of  lands  within  the  contemplation  of  the 
act  of  1850.  That  seems  to  have  been  left  to  his  own  discretion.  Ac- 
cordingly, a  consideration  of  the  acts  done  and  left  undone  by  him 
in  the  exercise  of  that  discretion,  as  well  as  the  acts  and  doings  of 
the  state  in  the  assertion  of  its  claim,  require  consideration. 

The  Commissioner  of  the  General  Land  Office  soon  after  the  act 
was  passed,  on  November  21,  1850,  instructed  the  United  States 
surveyor  general  for  the  state  of  Iowa  to  make  out  lists  of  all  lands 
claimed  to  be  granted  to  the  state  by  that  act,  and  in  his  letter  of  in- 
struction said : 

"The  only  data  in  your  possession  from  which  these  lists  can  be  made  are 
the  field  notes  of  the  surveyor  on  file  in  your  office,  and  If  the  authorities  of 
the  state  are  willing  to  adopt  these  as  the  basis  of  these  lists,  you  will  so 
regard  them.  If  not,  and  these  authorities  furnish  you  satisfactory  evidence 
that  any  lands  are  of  the  character  embraced  in  the  grant,  you  will  report 
them." 

It  does  not  appear  that  the  state  authorities  were  willing  to  or  did 
adopt  the  showing  made  by  the  field  notes  to  determine  their  right  to 
the  lands.  On  the  contrary,  it  does  appear  that  the  state  undertook 
to  demonstrate  its  right  by  other  satisfactory  evidence. 

The  Legislature  of  Iowa,  by  section  1,  of  the  act  of  January  13,  1853 
(Laws  Iowa  1852-53,  p.  29,  c.  13;  Revision  1860,  p.  148,  §  925), 
granted  to  its  several  counties  the  swamp  lands  situated  within  their 
respective  boundaries,  and  by  section  3  of  the  same  act  provided  that : 

*'In  all  those  counties  where  the  county  surv^or  has  made  no  examinations 
and  reports  of  the  swamp  lands  within  his  county,  in  compliance  with  the  in- 
structions from  the  Governor,  the  county  court  shall  at  the  next  regular  term 
thereof,  after  the  taking  effect  of  this  act,  appoint  some  competent  person, 
who  shall  as  soon  as  may  be  thereafter,  after  having  been  duly  sworn  for  that 
purpose,  proceed  to  examine  said  lands,  and  make  due  report,  and  plats,  upon 
which  the  topography  of  the  country  shall  be  carefully  noted,  and  the  places 
where  drains  or  levees  ought  to  be  made,  marked  on  the  said  plats,  to  the 
county  courts  respectively,  which  courts  shall  transmit  to  the  proper  officers, 
lists  of  all  said  swamp  lands  in  each  of  the  counties  in  order  to  procure  the 
proper  recognition  of  the  same,  on  the  part  of  the  United  States,  which  lists, 
after  an  acknowledgment  of  the  same  by  the  general  government  shall  be 
recorded  in  a  well-bomid  book  provided  for  that  purpose,  and  filed  among  the 
records  of  the  county  court." 

Apparently  acting  under  this  legislative  authority,  the  county  court 
of  Kossuth  county  appointed  two  men  to  select  and  make  a  list  for  that 
county  of  what  they  claimed  to  be  swamp  and  overflowed  lands  with- 
in the  meaning  of  the  act  of  1850.  They  filed  their  list,  duly  verified, 
in  the  office  of  the  surveyor  general  for  Iowa,  and  on  August  2,  1859, 
that  functionary  transmitted  a  true  and  correct  copy  thereof  to  the 
General  Land  Office,  where  it  was  duly  received  and  filed.  The  coun- 
ty court  of  Palo  Alto  county  appointed  one  man  to  act  for  that  county. 
He  made  a  like  list  for  his  county,  and  filed  it  in  the  office  of  the  sur- 
veyor general  for  Iowa,  who  later,  on  March  27,  1860,  transmitted  a 


Digitized  by 


Google 


822  160  FEDERAL  REPORTER. 

true  and  correct  copy  thereof  to  the  General  Land  Office,  where  in 
due  time  it  was  received  and  filed.  The  county,  court  of  Dickinson 
county  appointed  one  man  to  act  for  that  county.  He  made  a  like  list 
and  verified  it  on  July  13,  1860,  but  for  some  reason,  unexplained  in 
the  record,  it  did  not  find  its  way  to  the  General  Land  Office  until  1872. 
On  June  23,  1860,  the  Commissioner  of  the  General  Land  Office 
wrote  the  surveyor  general  of  Iowa  the  following  letter : 

"Referring  to  your  letter  of  the  15th  Inst.,  asking  to  be  advised  as  to  your 
duty  in  reporting  swamp  selections  in  Iowa,  and  in  view  of  the  act  of  the 
12th  of  March  last,  a  copy  of  which  was  furnished  you  in  my  letter  of  the 
21st  ult,  I  will  here  set  forth  the  principles,  which  you  are  to  apply  to  any 
selections  now  on  your  files  and  to  all  others,  also,  which  may  hereafter  be 
reported  to  you  by  the  agents  of  the  state:  First  As  the  grant  contemplates 
the  inundation  of  extensive  regions  of  country  by  such  natural  arteries  as 
the  Mississippi  river,  the  lands  evidently  intended  to  be  granted  as  swamp 
are  those  only  which,  by  reason  of  their  swampy  character,  and  liability  to 
overflow,  are  worthless  In  their  natural  condition,  and  whereon  crops  cannot 
be  raised  without  reclamation  by  levees  and  drains.  An  overflow  or  inunda- 
tion from  casual  cause,  merely  temporary  In  Its  effects,  does  not  bring  the 
land  within  the  grant,  and  cannot  be  said,  in  any  proper  sense,  to  render 
them  *unfit  for  cultivation.*  The  law  contemplates  such  long-continued  over- 
flow or  freshets  only  as  would  totally  destroy  crops,  and  prevent  the  raising 
of  them  without  artificial  means  by  levees,  etc.,  such  as  are  found  on  the 
Mississippi  river.  Second.  Bodies  of  land  covered  by  shallow  lakes  or  ponds, 
which  may  become  dry  by  evaporation,  or  other  natural  causes,  do  not  come 
within  the  meaning  of  the  swamp  grant.  Third.  Testimony  now,  after  the 
lapse  of  9  years,  to  be  available,  must  be  explicit,  resting  upon  the  personal 
and  exact  knowledge  of  the  localities  claimed,  and  must  relate  to  each  quarter, 
quarter  section,  or  other  equivalent  legal  subdivision.  This  testimony  must 
be  made  by  parties  having  no  Interest,  present  or  prospective,  direct  or  In- 
direct, and  must  state  the  name  of  the  river  or  water  course  whereby  the  land^ 
are  submerged  and  rendered  useless  for  arable  purposes  In  their  natural  con- 
dition. Fourth.  I  inclose  herewith  a  blank  form  of  proof  which  you  will  re- 
quire from  the  state  authorities,  and  if  lists  of  lands  of  this  class  are  fur- 
nished you,  accompanied  with  such  evidence,  you  will  report  them  to  this 
ofl^ice,  in  the  manner  set  forth  In  form  B  herewith,  after  making  a  careful  ex- 
amination of  said  proof,  and  rendering  your  own  decision  thereon,  as  to  wheth- 
er the  several  tracts  are  swamp  or  not,  within  the  meaning  of  the  grant  Fifth. 
You  will,  as  soon  as  your  report  Is  arranged  and  prepared  for  transmission 
to  this  oflice,  send  simultaneously  a  copy  thereof  to  the  local  offices  of  the 
proper  land  districts,  with  instructions  to  them  to  enter  the  tracts  In  the  usual 
form  in  their  books,  and  to  withhold  them  from  sale  or  other  disposition, 
unless  otherwise  especially  directed  by  this  office.  Be  pleased  to  acknowledge 
the  receipt  thereof." 

At  the  time  this  letter  jwas  written  the  original  lists  made  out  by 
the  agents  of  Kossuth  and  Palo  Alto  counties  were  on  file  in  the  office 
of  the  surveyor  general  of  Iowa,  and  had  not  been  acted  upon  at  all 
by  the  Secretary  of  the  Interior.  The  letter  makes  no  direct  reference 
to  the  copies  of  the  lists,  which  before  that  time  had  been  sent  to  the 
General  Land  Office,  but  it  seems  to  carry  intrinsic  evidence  of  disap* 
proval  of  the  perfunctory  showing  made  by  the  agents  of  the  counties 
just  referred  to.  Whether  in  the  light  of  this  showing,  or  for  other 
reasons,  it  clearly  appears  that  the  land  commissioner  desired  explicit 
evidence  of  persons  possessing  exact  knowledge  of  the  character  of 
each  particular  tract  claimed  to  be  swamp  and  overflowed,  before  he 
would  take  action. 


Digitized  by 


Google 


UNITED  STATES  V.  CHICAGO,  M.  <&  ST.  P.  RY.  CO.  823 

The  record  discloses  no  action  taken  after  the  writing  of  this  last 
letter  of  instruction  until  1872.  Not  only  is  there  no  evidence  of  any 
action  taken  by  the  Land  Department,  but  it  is  stipulated  of  record 
that  the  swamp  land  selections  for  Kossuth,  Palo  Alto,  and  Dickinson 
counties  "were  never  adopted,  ratified,  or  confirmed  in  any  manner  by 
the  Interior  or  Land  Department  of  the;  government,  but  remained 
pending  and  undetermined  therein  down  to  the  year  1876,"  when  after 
a  full  hearing  they  were  disapproved,  and  the  lands  found  and  adjudg- 
ed not  to  have  been  swamp  or  overflowed  lands,  and  not  to  have  passed 
to  the  state  by  the  act  of  1850.  In  view  of  these  facts,  which  conclu- 
sively show  that  the  state  never  took  any  title  to  the  lands  in  question, 
and  that  they,  in  fact,  belonged  to  the  railway  company  by  virtue  of  its 
grant  in  1864,  the  United  States  must  rely  exclusively  upon  the  action 
of  the  county  courts  of  Iowa  in  appointing  agents  to  select  and  make 
lists  of  the  lands  claimed  to  be  swamp  and  overflowed  lands,  the  filing 
of  those  lists  with  the  surveyor  general  for  the  state,  and  the  transmis- 
sion ^  by  him  of  certified  copies  thereof  to  the  General  Land  Office  at 
Washington,  to  work  a  segregation  of  the  lands  from  the  public  do- 
main, and  a  withdrawal  of  them  from  sale  pending  an  inquiry  into  the 
'merits  of  the  state's  claim. 

Were  they  withdrawn  from  sale  by  reason  of  the  acts  just  recited? 
Counsel  for  the  United  States  maintain  the  affirmative  of  this  question, 
upon  the  authority  of  several  cases  called  to  our  attention,  notably  New- 
hall  V.  Sanger,  92  U.  S.  761,  23  L.  Ed.  769 ;  Kansas  Pacific  Railroad 
Co.  V.  Dunmeyer,  113  U.  S.  629,  5  Sup.  Ct.  566,  28  L.  Ed.  1122; 
Wright  V.  Roseberry,  121  U.  S.  488,  7  Sup.  Ct.  985,  30  L.  Ed.  1039 ; 
Hastings,  etc..  Railroad  Co.  v.  Whitney,  132  U.  S.  357,  10  Sup.  Ct. 
112,  33  L.  Ed.  363;  Whitney  v.  Taylor,  158  U.  S.  85,  15  Sup.  Ct.  796, 
39  L.  Ed.  906 ;  Southern  Pacific  Railroad  Co.  v.  United  States,  200  U. 
S.  354,  26  Sup.  Ct.  298,  50  L.  Ed.  512 ;  Michigan  Land  &  Lumber  Co. 
V.  Rust,  supra.  In  Newhall  v.  Sanger  it  was  held  that  lands,  claimed 
under  a  Mexican  or  Spanish  grant,  the  right  to  which  was  secured  by 
treaty  stipulation  with  Mexico,  and  .which  were  under  consideration 
by  a  commission,  created  by  our  government  to  determine  the  validity 
of  such  claims,  were  thereby  segregated  from  the  public  domain,  and 
did  not  pass  by  a  railroad  grant.  Here  was  obviously  involved  a 
claim  recognized  by  our  government,  and  one  which  was  then  actually 
sub  judice.  To  the  same  effect  is  Southern  Pacific  Railroad  Co.  v. 
United  States.  In  Kansas  Pacific  Railroad  Co.  v.  Dunmeyer  it  was 
held  that  a  Homestead  entry,  made  by  a  settler  on  the  public  lands  and 
recognized  by  the  proper  land  office  before  the  filing  of  a  map  of  definite 
location  by  a  railroad  company,  which  was  the  beneficiary  of  a  grant, 
segregated  the  land  entered  upon  from  the  public  domain,  so  that  it 
did  not  pass  by  the  grant,  even  though  the  entry  was  abandoned  after 
the  filing  of  the  map  of  definite  location  by  the  railroad  company. 
Wright  V.  Roseberry  discloses  that  the  authorities  of  the  state  of  Cali- 
fornia selected  and  designated  the  swamp  lands  there  involved  on  a 
plat  of  a  township  made  by  the  surveyor  general  of  the  United  States  ; 
that  the  same  was  forwarded  to  the  General  Land  Office  pursuant  to  a 
requirement  of  a  statute  specially  applicable,  and  was  approved  by  the 
commissioner.    Even  with  that  recognition  of  the  state's  claim,  which. 
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according  to  the  authorities,  at  least  amounted  to  a  segregation  of  the 
land,  it  was  held  that  the  issue  of  a  patent  to  a  third  party  under  the 
pre-emption  laws  of  the  United  States  on  a  claim  initiated  subsequent 
to  the  swamp  land  act  was  not  necessarily  void.  The  right  of  the  parties 
was  made  to  depend  upon  the  question  whether  the  lands  were  in  fact 
swamp  lands  at  the  date  of  the  act  of  1850,  and  that  issue  was  authoriz- 
ed to  be  submitted  to  a  jury.    The  court  said : 

"If  they  are  proved  to  have  been  such  lands  at  that  date,  they  w^e  not 
afterwards  subject  to  a  pre-emption  by  settlers." 

In  Hastings,  etc.,  Railroad  Co.  v.  Whitney  it  was  held  that  a  home- 
stead entry,  which  had  been  allowed  to  be  made  by  the  register  and 
receiver  of  a  land  office,  although  it  turned  out  to  be  void,  segregated 
the  land  from  the  public  domain.  In  that  case  the  fees  were  paid  by 
the  entryman,  and  the  entry  was  properly  noted  on  the  tractbooks  of 
the  land  office.  The  recognition  of  the  claim  of  the  settler  by  the  land 
office  was  held  to  constitute  a  segregation  from  the  public  domain,  so 
as  to  exclude  the  land  entered  upon  from  a  subsequent  land  grant  in 
aid  of  a  railroad.  In  Whitney  v.  Taylor  it  was  held  that  a  pre-emp- 
tion entry,  in  which  the  claimant  had  filed  a  declaratory  statement, 
paid  the  fees  required  by  law  in  such  cases,  and  secured  a  notation  of 
the  statement  in  the  tractbooks  of  the  proper  land  office,  operated, 
though  the  entry  was  afterwards  canceled,  to  prevent  passing  of  title 
by  a  grant  subsequently  made  to  a  railroad  company.  It  was  held 
that  the  land  was  effectually  segregated  from  the  public  domain,  by 
the  recognition  of  the  entry  as  made,  by  the  land  office.  Michigan 
Land  &  Lumber  Co.  v.  Rust  discloses  a  recognition  by  the  Land  De- 
partment of  certain  surveys,  which  were  relied  upon  by  the  state  as  de- 
termining its  right  to  certain  swamp  and  overflowed  lands.  It  there 
appears  that  a  list  of  those  lands  had  been  made  out  according  to  a  cer- 
tain resurvey  which  had  been  ordered,  made,  and  approved  by  the 
Secretary  of  the  Interior,  and  that  patents  had  issued  accordingly. 
It  was  held  that  this  amounted  to  a  final  adjustment  of  the  grant  on 
the  terms  of  the  new  survey. 

The  foregoing  cases  fairly  represent  the  authorities  relied  on  by  the 
United  States  in  support  of  their  contention  that  the  lands  in  question 
were,  by  reason  of  the  claim  made  by  the  state  to  them,  segregated  from 
the  public  domain  before  the  land  grant  of  1864  took  effect,  and  there- 
fore did  not  pass  by  that  grant.  These  cases,  in  our  opinion,  fail  to 
sustain  that  contention.  They  all  disclose  an  assertion  of  a  right  to 
certain  land  by  claimants  which  was  recognized  in  some  manner  by  the 
Land  Department.  We  understand  the  crucial  test  of  segregation  is 
found  in  such  recognition.  The  right  or  claim,  in  order  to  constitute  a 
segregation,  must  be  such  as  in  some  manner  either  by  receipt  of  fees 
for  entry,  permission  to  file  upon  the  land,  noting  the  filing  upon  tract- 
books,  submission  to  a  commission  under  treaty  obligation  or  other 
like  affirmative  action  of  the  Land  Department,  discloses  a  recognition 
of  the  claim,  or  discloses  some  privity  between  the  claimant  and  the 
United  States.  This  court  has  heretofore  held  that  an  equitable  right 
to  land  can  prevail  over  the  legal  title  only- 
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"wbe&  the  former  had  either  been  recognized  by  the  United  States  by  a  grant 
or  an  entry  of  the  land  or  by  the  acceptance  of  payment  for  It,  so  that  the 
equitable  owner  was  in  privity  with  the  government,  or  the  equitable  right 
had  been  initiated  before  the  claim  which  went  to  patent  by  a  settlement  or 
Improvement  of  the  land,-  under  a  law  which  gave  the  settler  or  improver  a 
right  to  be  preferred  in  its  acquisition."  Deweese  v.  Relnhard,  61  Fed.  777, 
781.  10  C.  C.  A.  55;  Hartman  v.  Warren,  76  Fed.  157,  160,  22  O.  0.  A.  30; 
New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  598,  606,  25  a  O.  A.  116;  James  v. 
Germanla  Iron  Co,,  107  Fed.  597,  603,  46  a  G.  A.  476. 

In  view  of  the  foregoing  authorities  we  think  the  mere  assertion  of 
a  claim  to  land,  unrecognized  by  the  Land  Department  of  the  govern- 
ment in  any  manner,  cannot  operate  to  reserve  or  segregate  it  from 
the  public  domain  so  as  to  prevent  disposition  of  it  by  the  United 
States.  The  consequence  of  any  other  doctrine  condemns  it.  If  a 
state  can  claim  any  land,  and  by  the  mere  fact  of  claiming  it  prevent 
any  subsequent  disposition  of  it,  it  could  claim  all  lands,  and  thereby 
prevent  disposition  of  any  and  all  the  public  domain.  The  improbabil- 
ity of  such  conduct  on  the  part  of  a  state  does  not  withdraw  its  possi- 
bility from  legitimate  consideration.  We  are  not  prepared  to  give  our 
sanction  to  a  rule  that  would  permit  this  blockade  upon  settlement  and 
enterprise. 

This  case,  we  think,  is  clearly  brougfht  within  the  rule  just  stated. 
It  involves  a  claim  by  the  state,  to  which  the  Land  Department  had 
given  no  sanction.  The  method  of  giving  such  sanction,  specially  pro- 
vided by  section  2  of  the  swamp  land  act  as  interpreted  by  the  Supreme 
Court,  was  by  judicially  determining  the  fact  that  the  lands  claimed 
were  swamp  and  overflowed  lands.  This  was  never  done.  On  the  con- 
trary it  was  finally  and  conclusively  decided  they  were  not  of  that 
character.  The  surveyor  general  of  Iowa  had  received  lists  of  lands 
claimed  to  be  swamp  lands  by  agents  of  the  several  counties  interested, 
and  had  forwarded  copies  of  them  to  the  Land  Department  for  its  in-,, 
formation  only.  These  lists  had  obviously  been  deposited  with  the 
surveyor  by  the  state's  agents  as  a  step  to  secure  the  "proper  recogni- 
tion" of  them  by  the  Land  Department,  acknowledged  to  be  necessary 
by  the  Iowa  act  of  1853.  But  the  surveyor  had  no  judicial  function 
to  discharge  in  the  matter.  He  could  only  forward  the  pretensions  of 
the  state  to  the  head  of  the  Land  Department  which  alone  had  power 
to  act  in  the  premises.     Barden  v.  Northern  Pacific  Railroad,  supra. 

The  act  of  March  3,  1857  (11  Stat.  251,  c.  117),  cannot  be  invoked 
to  give  force  or  effect  to  the  selection  of  lands  made  by  the  state  in 
this  case.  That  was  an  act  inspired  by  the  inaction  of  the  Secretary 
of  the  Interior  in  making  out  lists  of  swamp  and  overflowed  lands,  and 
it  was  obviously  intended  to  aid  the  states  in  securing  a  recognition  of 
selections  which  they  might  have  made  before  then.  It  provided  that 
any  selection  "heretofore  made  and  reported  to  the  Commissioner  of 
the  General  Land  Office"  be  confirmed  and  approved,  etc.  As  no 
steps  had  been  taken  by  the  state  to  make  selection  of  the  lands  in  con- 
troversy until  after  the  act  in  question  took  effect,  it  can  have  no  bear- 
ing on  this  case,  and  no  further  consideration  of  it  is  required. 

Conceding,  without  admitting,  that  there  might  have  been  a  technical 
segregation  of  the  lands  in  question  pending  an  inquiry  into  the  merits 
of  the  state's  claim,  we  arc  impressed  with  the  want  of  equity  in  favor 
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of  the  United  States  in  this  case.  The  lands  in  question,  not  having 
been  swamp  and  overflowed  lands  in  fact,  as  was  finally  and  conclusive- 
ly established  by  the  Secretary  of  the  Interior,  passed  by  the  terms  of 
the  grant  of  1864  to  the  railway  company  and  its  grantees.  They  be- 
longed to  them  in  equity,  if  not  at  law.  If  they  in  contemplation  of 
law  were  reserved  from  sale,  the  right  of  selection  of  other  lands  in 
lieu  of  them  was  conferred  by  the  act.  The  right  of  selection  was  in- 
tended to  be  of  equal  value  to  the  right  lost  by  the  supposed  reservation. 
The  ripht  of  selection  never  having  been  exercised,  the  United  States 
lost  nothing  by  issuing  patents  of  the  land  in  controversy  to  the  state 
for  the  benefit  of  the  railway  company,  l  his  was  done  in  1880  and 
1881.  Since  then  most,  if  not  all,  of  the  lands  have  been  sold  and  con- 
veyed to  numerous  purchasers  of  small  tracts,  who  bought  them  in 
good  faith  and  for  value.  Twenty-five  years  or  more  of  quiet  enjoy- 
ment of  the  land  in  question  have  now  elapsed.  No  fraud  or  unfair 
practices  in  any  stage  of  the  proceedings  leading  up  to  the  final  patents 
are  charged  against  the  railway  company  or  any  persons  acting  for  it. 
In  such  circumstances,  it  would,  in  our  opinion,  be  inequitable  and  con- 
ducive of  no  good  results  to  grant  the  relief  sought  by  this  bill. 

The  decree  of  the  circuit  court  dismissing  the  bill  of  complaint  was 
correct,  and  is  accordingly  affirmed. 


CHICAGO,  M.  &  ST.  P.  RY.  CO.  v.  DONOVAN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  27,  1008.) 

No.  2,589. 

1.  Railboads— INJUBIES  AT  Stbeet  Cbossinos  IN  Raiukoad  Yabds— Reasou - 

ABLE   WABNINGS. 

Independently  of  any  statute  or  ordinance  upon  the  subject,  it  is  the 
duty  of  a  railroad  company,  when  about  to  send  a  car  over  a  recognized 
street  crossing  in  its  yards,  to  exercise  ordinary  care  for  the  protection  of 
persons  who  may  be  using,  or  about  to  use,  the  crossing  as  a  place  of 
travel  by  giving  some  reasonable  warning  of  the  approach  of  the  car. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads,  §§  968- 
1005.] 

2.  Same— Persons  to  Whom  Wabnino  is  Due. 

The  duty  just  stated  is  one  which  the  railroad  company  owes  to  all 
persons  thus  using  the  crossing,  as  a  place  of  travel,  or  about  to  do  so, 
whether  they  be  strangers  or  employes. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads.  (§ 
1014-1016.1 

3.  Masteb  and  Servant— Master's  Responsibiijtt  fob  Sebv ant's  Aor  Done 

IN  Accordance  with  Recognized,  but  Negligent,  Pbacticb  in  Master's 
Service. 

When  a  negligent  practice  obtains  such  a  recognized  and  long-establish- 
ed footing  in  the  master's  service  that  the  conclusion  is  unavoidable  that 
he  either  has  knowledge  thereof  and  acquiesces  therein  or  has  not  exer- 
cised a  reasonable  supervision  over  the  worli  of  his  servants,  and  one  of 
them  is  injured  by  the  act  of  another  done  in  accordance  with  that  prac- 
tice, the  master  cannot  avoid  responsibility  on  the  ground  that  the  negli- 
gent act  was  merely  that  of  a  fellow  servant 
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4.  Same— AssuuFTioN   of  BibK'-Distinotion   Botwebn  Osdina.by   and   E2z- 

TBA^OBDIMABY    RiSKS. 

The  rule  that  a  servant  assumes  all  the  ordinary  risks  of  the  service 
in  which  he  engages  presupposes  that  the  master  will  perform  all  the  du- 
ties cast  upon  him  for  the  servant's  protection,  and  therefore  embraces  such 
risks  as  are  incident  to  the  service  where  those  duties  are  performed,  and 
not  such  as  arise  out  of  the  master's  negligence.  The  latter  are  deemed 
extraordinary  risks,  and,  under  a  recognized  exception  to  the  rule,  are 
assumed  by  the  servant,  if  the  master's  negligence  Is  actually  known  to 
him,  or  is  so  plainly  observable  that  he  may  be  reasonably  presumed  to 
know  of  it,  and  he  then  voluntarily  enters  or  remains  in  the  service. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  34,  Master  and  Serv- 
ant, H  547,  584-585. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  88  C.  C.  A.  314.] 

Rlner,  District  Judge,  dissenting. 

<Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota.  • 

Charles  B.  Keeler  and  F.  W.  Root,  for  plaintiff  in  error. 

C.  D.  O'Brien  (R.  D.  O'Brien,  on  the  brief),  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
RINER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  by  Mat- 
thew Donovan  against  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  to  recover  for  personal  injuries  sustained  by  him  in  a  col- 
lision with  a  freight  car  at  a  recognized  grade  crossing  in  the  com- 
pany's yard  in  the  western  suburbs  of  Chicago.  The  yard  contained 
10  or  more  parallel  tracks  extending  east  and  west  across  a  public 
street,  and  numbered  consecutively  from  north  to  south.  One  of  the 
company's  freight  trains,  upon  which  Donovan  was  head  brakeman^ 
entered  the  yard  in  the  early  morning,  while  it  was  yet  dark,  and  was 
backed  in  on  track  6.  To  make  the  street  clear  for  travel,  the  train 
was  cut  or  parted  at  the  crossing,  the  caboose  and  one  or  two  cars  be- 
ing put  on  the  east  side  and  the  other  cars  on  the  west  side.  The  move- 
ment of  the  train  was  then  at  an  end,  but  Donovan,  before  quitting  the 
yard,  was  required  to  report  at  the  cab(^pse,  which  was  1,600  to  1,700 
feet  from  his  post  at  the  head  of  the  train.  He  was  an  experienced 
railroad  operative,  but  had  not  been  in  that  yard  before.  Whether 
there  was  a  reasonably  safe  route  to  the  caboose  on  the  south  side  of 
the  train,  and  whether  it  was  reasonably  open  to  him  to  walk  along  the 
north  side  between  the  train  and  track  5,  are  matters  in  respect  of 
which  the  record  is  silent,  save  as  he  testified  that  some  switching  in 
the  west  or  top  end  of  the  yard  "blocked  us  so  I  had  to  walk  down  be- 
tween tracks  2  and  3"  on  the  north  side.  At  all  events,  he  took  the 
north  side,  crossed  over  tracks  5,  4,  and  3,  then  walked  east  between 
tracks  3  and  2  to  the  street,  andthen  turned  south  along  the  street  to- 
ward track  6  upon  which  the  caboose  was  standing.  The  center  of  the 
street  was  planked,  and  he  followed  the  planking.  On  track  4,  from 
two  to  five  car  lengths  west  of  the  street,  was  an  engine  with  a  bright 
headlight  facing  the  street,  but  that  part  of  the  yard  was  not  otherwise 
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lighted.  The  engine  was  about  to  move,  or  was  moving,  a  car  wi 
track  5  toward  the  street  by  the  process  of  staking,  which,  as  there  em- 
ployed, is  described  in  this  way :  An  engine,  with  a  stake  attached  at 
one  end  to  its  tender  or  tank,  advances  alongside  the  car,  when  the 
free  end  of  the  stake  is  swung  outwardly  into  a  socket  in  the  rear  cor- 
ner of  the  car ;  the  engine  moves  forward  and  pushes  the  (jar  along  by 
means  of  the  stake,  until  the  car  attains  sufficient  momentum  to  carry 
it  to  its  destination ;  then  the  engine  stops,  the  pole  drops  to  its  side 
and  the  car  continues  on  alone.  While  they  are  moving  together,  the 
front  line  of  the  car  is  about  four  feet  in  advance  of  the  engine.  As 
Donovan  turned  into  the  street  and  walked  south  he  saw  the  engine 
and  appreciated  that  it  was  about  to  move  forward,  or  was  doing  so, 
but  he  could  not  see  the  car,  because  it  was  back  of  the  diverging  rays 
of  the  headlight ;  and  for  the  same  reason  he  could  not  see  a  switch- 
man who  was  standing  upon  the  rear  end  of  the  car.  No  flagman 
was  at  the  crossing,  no  guard  or  signal  light  was  on  the  front  end  of 
the  car,  and  no  effort  was  made  to  give  a  timely  warning  of  its  ap- 
proach to  persons  who  might  be  passing  in  the  street,  but  in  these  re- 
spects the  work  was  being  done  according  to  the  usual  and  regular 
practice  in  that  yard.  One  of  the  staking  crew,  who  was  corroborated 
and  iiot  contradicted,  testified : 

"There  was  no  signal  either  by  whistle  or  lantern  or  In  any  other  way,  or 
any  notice  given  of  that  car  going  over  the  street.  There  never  Is.  There 
was  no  watchman  there  at  that  time.  •  •  •  The  engineer  is  watching 
towards  the  stakeholder  back  of  the  engine.  •  •  •  He  is  looking  for  a 
sign  to  know  how  far  he  is  going  to  kick  the  car.  His  attention  Is  towards 
the  rear.  •  •  •  This  work  we  were  doing  there  at  this  time  was  done  in 
the  usual  wciy,  and  we  have  done  it  that  way  all  the  time  I  have  worked  there. 
This  stake  that  is  used  there  is  about  six  feet  long.  The  car  does  not  extend 
in  front  of  the  engine  far  enough  so  that  the  flare  of  the  headlight  would 
strike  the  corner  or  the  head  end  of  it  The  front  end  of  the  car  would  be 
back  of  the  flare  of  the  headlight*' 

And  another  member  of  the  crew  testified : 

"A  man  standing  on  that  crossing  looking  towards  the  engine  with  its 
headlight  burning  could  not  see  the  car.  •  •  •  This  car  that  was  being 
staked  would  make  a  noise  running  down,  but  wouldn't  overcome  the  noise 
of  the  engine.    The  engine  would  make  a  greater  noise." 

Donovan  had  never  met  vfith  a  practice  of  staking  cars  over  a  pub- 
lic street  without  giving  some  reasonable  warning  to  persons  who 
might  be  passing  therein,  did  not  know  that  such  was  the  practice  in 
that  yard,  and  did  not  know,  of  have  any  reason  to  believe,  that  the 
engine  on  track  4  was  engaged  in  staking  cars.  Thinking  that  the  en- 
gine might  be  drawing  a  long  train  which  would  obstruct  his  approach 
to  the  caboose,  unless  he  crossed  to  the  other  side,  and  believing  that 
he  could  safely  take  chances  on  crossing  in  front  of  the  engine,  he 
hastened  along  and  passed  over  track  4  in  safety,  but  when  he  stepped 
on  track  5  he  was  struck  and  injured  by  the  car  which  was  being 
staked,  then  moving  about  12  miles  an  hour.  After  he  passed  in  front 
of  the  engine,  one  of  the  staking  crew  observed  his  perilous  situation 
and  called  out  a  warning,  but  it  came  too  late  to  be  of  any  avail. 

Such  was  the  case  made  by  the  evidence,  when  the  conflicts  therein 
and  in  the  inferences  to  be  reasonably  drawn  from  different  parts  of 
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it  arc  resolved  in  favor  of  the  party  prevailing  at  the  trial.  Of  the 
complaint  it  is.  sufficient  to  say  that  it  charged,  in  substance,  that  the 
plaintiff  was  lawfully  passing  along  the  street  in  going  from  one  part 
of  the  yard  to  another,  that  he  did  not  and  could  not  see  the  car  or  per- 
ceive its  movement,  that  the  defendant  negligently  ran  it  across  the 
street  at  a  high  rate  of  speed  without  giving  any  warning  of  its  ap- 
proach, and  that  this  negligence  was  the  cause  of  his  injuries. 

At  the  conclusion  of  the  evidence  the  defendant  requested  the  court 
to  direct  a  verdict  in  its  favor  on  the  grounds,  first,  that  there  was  no 
evidence  of  actionable  negligence  on  its  part,  and,  second,  that  the  evi- 
dence conclusively  established  contributory  negligence  on  the  part  of 
the  plaintiff.  The  request  was  denied,  and  the  court,  in  the  course  of 
its  charge,  said  to  the  jury,  in  substance,  that  it  was  the  duty  of  the 
defendant,  when  about  to  stake  the  car  over  the  street,  to  exercise  or- 
dinary care  for  the.  protection  of  persons  who  might  be  passing  there- 
in by  giving  some  reasonable,  warning  of  the  approach  of  the  car ;  that 
the  plaintiff,  while  passing  along  the  street  in  going  from  one  part 
of  the  yard  to  another,  was  as  much  entitled  to  this  measure  of  protec- 
tion as  other  travelers;  and  that,  if  his  injuries  were  caused  by  a  fail- 
ure on  the  part  of  the  defendant  to  exercise  ordinary  care  by  giving 
some  reasonable  warning  of  the  approach  of  the  car,  and  there  was  no 
contributory  negligence  on  his  part,  he  was  entitled  to  recover.  The 
jury  returned  a  verdict  for  the  plaintiff,  judgment  was  entered  thereon, 
and  the  defendant  now  assigns  error  upon  the  refusal  of  its  request  for 
a  directed  verdict,  and  upon  that  portion  of  the  charge  which  declared 
that  the  plaintiff,  while  so  using  the  street,  was  entitled  to  the  same 
measure  of  protection,  in  the  way  of  a  reasonable  warning,  as  other 
travelers. 

At  the  outset  it  must  be  conceded  that  if  the  plaintiff,  after  seeing 
the  engine,  observing  its  proximity  to  the  street,  and  appreciating  that 
it  was  about  to  move  toward  the  crossing,  or  was  doing  so,  had  been 
injured  in  attempting  to  pass  in  front  of  it,  he  would  not  be  entitled  to 
recover.  And  it  must  be  conceded,  also,  that  if  the  exercise  of  ordinary 
care  on  his  part  as  he  advanced  along  the  street  would  have  necessarily 
disclosed  to  him  the  presence  and  movement  of  the  car,  as  was  the 
situation  in  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  v.  Clarkson, 
147  Fed.  403,  77  C.  C.  A.  575,  and  he  had  then  been  injured  in  attempt- 
ing to  pass  in  front  of  it,  he  would  not  be  entitled  to  recover.  In  ei- 
ther event  he  would  have  been  guilty  of  negligence  directly  contributing 
to  his  injuries.  But  neither  concession  covers  this  case.  The  plaintiff 
was  not  injured  in  attempting  to  pass  in  front  of  the  engine ;  he  could 
not  see  or  hear  the  car  which  was  advancing  on  the  next  track ;  and  he 
did  not  otherwise  have  reason  to  believe  that  the  enj^^ine  was  staking 
a  car  at  the  time.  Or,  stating  the  whole  of  it,  he  successfully  avoided 
the  only  danger  which  was  discoverable  by  a  reasonable  use  of  his 
senses,  and  sustained  injuries  from  a  danger  which  was  not  thus  dis- 
coverable, and  which  he  did  not  otherwise  have  reason  to  expect. 
Plainly,  therefore,  the  evidence  did  not  conclusively  establish  contribu- 
tory negligence  on  his  part.  Chicago.  Rock  Island  &  Pacific  R.  Co. 
v.  Sharp,  63  Fed.  532,  11  C.  C.  A.  337;  Texas  &  Pacific  Ry.  Co.  v. 
Gentry,  163  U.  S.  353, 16  Sup.  Ct.  1104,  41  L.  Ed.  186, 
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Several  contentions  are  advanced  in  support  of  the  assertion  that 
there  was  no  evidence  of  actionable  negligence  on  the  part  of  the  de- 
fendant, one  of  them  being  also  the  basis  of  the  exception  to  the  in- 
struction before  mentioned.  Independently  of  any  statute  or  ordinance 
upon  the  subject,  it  was  the  duty  of  the  defendant,  when  about  to  stake 
the  car  over  the  public  street,  to  exercise  ordinary  care  for  the  protec- 
tion of  persons  who  might  be  passing  therein  by  giving  some  reason- 
able warning  of  the  approach  of  the  car,  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Sharp,  supra ;  Harty  v.  Central  Railroad  Co.,  42  N. 
Y.  468 ;  Brown  v.  N.  Y.  C.  R.  Co.,  32  N.  Y.  697,  88  Am.  Dec.  353 ;  Il- 
linois Central  R.  R.  Co.  v.  Baches,  55  111.  379,  384 ;  Dick  v.  Railroad 
Co.,  38  Ohio  St.  389,  396 ;  Delaware,  etc.,  Co.  v.  Converse,  139  U.  S. 
469,  473,  11  Sup.  Ct.  569,  35  L.  Ed.  213 ;  3  Elliott  on  Railroads,  §§ 
1156,  1158.  The  existence  of  this  duty  and  its  nonperformance  are 
not  seriously  questioned,  but  the  contention  is  made  that  it  was  a  duty 
which  the  defendant  owed  to  the  ordinary  traveling  public,  and  not 
to  one  in  its  service,  like  the  plaintiff.  Some  color  is  given  to  the  con- 
tention by  several  cases  in  which  there  are  general  expressions  seem- 
ingly making  such  a  distinction  between  the  ordinary  traveling  public 
and  employes,  but  when  these  expressions  are  read  in  the  light  of  the 
questions  necessarily  presented  for  determination,  the  cases  in  which 
they  are  found  do  not  do  more  than  to  establish  that  crossing  signals, 
however  required,  are  designed  for  the  protection  of  persons  using  or 
about  to  use  the  crossing  as  a  place  of  travel,  and  not  of  those  who  are 
neither  so  using  it  nor  about  to  do  so,  such  as  a  man  driving  a  team 
along  a  street  parallel  to  the  railroad,  or  an  employe  working  on  or 
near  the  track  some  distance  from  the  crossing.  There  are  also  cases 
which  seemingly  reject  such  a  distinction  between  the  ordinary  travel- 
ing public  and  employes  (see  Illinois  Central  R.  Co.  v.  Gilbert,  157 
111.  354,  367,  41  N.  E.  724 ;  St.  Louis,  etc.,  Co,  v.  Eggmann,  161  111.  156, 
159,  43  N.  E.  620 ;  East  St.  Louis,  etc.,  Co.  v.  Eggmann,  170  111.  638. 
48  N.  E.  981,  62  Am.  St.  Rep.  400;  Pittsburgh,  etc.,  Co.  v.  Moore,  152 
Ind.  345,  350,  53  N.  E.  290,  44  L.  R.  A.  638 ;  Baltimore  &  O.  S.  W. 
Ry.  Co.  V.  Peterson,  156  Ind.  364,  59  N.  E.  1044;  Bluedorn  v.  Mis- 
souri Pacific  Ry.  Co.,  108  Mo.  439,  446, 18  S.  W.  1103,  32  Am.  St.  Rep. 
615;  Louisville,  etc.,  Co.  v.  Martin,  113  Tehn.  266,  87  S.  W.  418. 
422) ;  but  independently  of  that,  we  are  of  opinion  that  the  duty  be- 
fore stated  was  one  which  the  defendant  owed  to  all  persons  using  or 
about  to  use  the  crossing  as  a  place  of  travel,  whether  they  were  stran- 
gers or  employes.  And  this  conclusion  is,  as  we  think,  sustained  by 
these  considerations :  The  crossing  was  part  of  a  public  street,  and 
therefore  was  a  recognized  place  of  travel.  One  person  had  the  same 
right  to  use  it  as  another.  The  safety  of  one  user  was  of  the  same 
public  concern  as  that  of  another.  And  the  danger  to  be  avoided 
threatened  all  users  alike.  In  short,  the  reasons  for  safeguarding  travel 
in  the  street  applied -with  equal  force  to  all  travelers  therein. 

It  is  next  contended  that,  as  to  the  plaintiff,  the  failure  to  give  a  rea- 
sonable warning  was  solely  the  negligence  of  his  fellow  servants  who 
were  staking  the  car.  But  the  contention  is  not  well  taken.  The  fail- 
ure to  give  such  a  warning  was  not  peculiar  to  that  occasion,  or  merely 
a  casud  neglect  of  duty  on  the  part  of  those  who  were  staking  the  car, 


Digitized  by  V:iOOQIC 


CHICAGO,  M,  A  ST.  P.  BT.  CO.  V.  DONOVAN.  831 

but  was  of  frequent  occurrence  at  the  crossings  in  that  yard,  and  was 
in  accordance  with  what  counsel  for  the  defendant  concede  was  "a  rec- 
ognized and  long-established  practice  there."  One  of  two  conclusions 
is,  therefore,  unavoidable.  Either  the  defendant  knew  of  that  practice 
and  acquiesced  therein,  or  it  neglected  to  exercise  a  reasonable  supervi- 
sion over  the  work  of  its  servants  in  that  yard.  In  either  case  its  re- 
sponsibility for  the  continued  existence  of  that  practice  is  so  plain  that 
the  acts  of  its  servants  done  in  accordance  therewith  must,  in  legal 
contemplation,  be  regarded  as  if  done  with  its  sanction. 

It  is  further  contended  that,  as  it  was  the  recognized  and  long-es- 
tablished practice  in  that  yard  to  stake  cars  over  the  street  without  giv- 
ing some  reasonable  warning  to  persons  passing  therein,  the  plaintiff's 
injuries  resulted  from  an  assumed  risk.  But  this  contention  is  also 
untenable.  The  rule  that  a  servant  assumes  all  the  ordinary  risks  of 
the  service  in  which  he  engages  presupposes  that  the  master  will  per- 
form all  the  duties  cast  upon  him  for  the  servant's  protection,  and 
therefore  embraces  such  risks  as  are  incident  to  the  service  where 
those  duties  are  performed,  and  not  such  as  arise  out  of  the  master's 
negligence.  The  latter  are  deemed  extraordinary  risks,  and,  under  a 
recognized  exception  to  the  rule,  are  assumed  by  the  servant,  if  the 
master's  negligence  is  actually  known  to  him,  or  is  so  plainly  observa- 
ble that  he  may  be  reasonably  presumed  to  know  of  it,  and  he  then 
voluntarily  enters  of  remains  in  the  service.  Texas  &  Pacific  Ry.  Co. 
V.  Archibald,  170  U.  S.  665,  672,  18  Sup.  Ct.  777,  42  L.  Ed.  1188; 
Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  191  U.  S.  64,  68,  24  Sup.  Ct. 
24,  48  L.  Ed.  96 ;  Texas  &  Pacific  Ry.  Co.  v.  Swearingen,  196  U.  S. 
51,  62,  25  Sup.  Ct.  164,  49  L.  Ed.  382.  When  the  rule  and  its  excep- 
tion are  applied  to  the  case  made  by  the  evidence,  as  before  recited, 
it  is  plain  that  the  risk  which  resulted  in  the  plaintiff's  injuries  was  not 
assumed  as  an  ordinary  incident  of  the  service,  because  it  arose  out  of 
the  defendant's  negligence,  and  was  not  assumed  as  an  extraordinary 
risk,  because  that  negligence  was  neither  known  to  the  plaintiff  nor 
plainly  observable  by  him  during  the  short  time  intervening  between 
his  entrance  into  the  yard  and  the  collision. 

We  think  the  motion  for  a  directed  verdict  was  rightly  denied. 

As  the  exception  taken  to  a  portion  of  the  court's  charge,  before  men- 
tioned, merely  presents  in  another  form  the  contention  that  the  plain- 
tiff was  not  one  of  those  to  whom  the  defendant  owed  the  duty  of  giv- 
ing some  reasonable  warning  of  the  approach  of  the  car,  it  is  sufficient- 
ly disposed  of  by  what  has  already  been  said  on  that  subject. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

RINER,  District  Judge,  dissents. 
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RICHMOND  STANDARD  STEEL  SPIKE  &  IRON  CX>.  T.  GHBSTBRFIEIjD 

COAL  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    January  18,  1908.) 

No.  750. 

Fbauds,  Statute  or— Requisites  of  WBrriNO—SiaiTATUBK. 

A  writing  purporting  to  be  a  contract  between  two  corporations  for  tbo 
sale  and  purchase  of  coal,  signed  by  one  and  having  the  name  of  the  other 
typewritten  at  the  end  by  the  draftsman,  without  authority,  with  a  blank 
following  it  for  the  signature  of  the  officer  executing  the  same,  but  which 
blank  was  never  filled,  is  not  a  signed  contract  effectual  to  avoid  the  Vlr* 
glnla  statute  of  frauds,  nor  does  it  become  such  because  the  corporation 
not  signing  made  deliveries  of  coal  in  accordance  with  its  terms,  where 
it  subsequently  refused  to  make  further  deliveries. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond. 

William  L.  Royall,  for  plaintiff  in  error. 

John  Pickrell  and  William  Crump  Tucker,  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  PURNELL  and  BOYD, 
District  Judjges. 

PER  CURIAM.  This  is  an  action  of  trespass  op  the  case  in  as- 
sumpsit in  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virgrinia,  at  Richmond,  in  which  the  plaintiff  below,  the  Rich- 
mond Standard  Steel  Spike  &  Iron  Company,  which  is  the  plaintiff  in 
error  here,  sought  to  recover  damages  of  the  defendant  below,  the 
Chesterfield  Coal  Company,  the  defendant  in  error  here,  for  an  alleged 
breach  of  contract  for  a  year's  supply  of  coal  to  be  used  at  the  manu* 
facturing  establishment  of  the  plaintiff  in  error  at  Richmond.  Both 
parties  are  corporations. 

The  cause  of  action  of  the  plaintiff  is  an  alleged  contract  in  writing 
signed  by  the  parties,  bearing  date  the  20th  day  of  May,  1902,  in  which 
it  was  agreed  that  the  party  of  the  first  part,  the  Chesterfield  Coal 
Company  of  New  York,  should  furnish  and  deliver  to  the  party  of 
the  second  part  on  board  cars  at  Winterpock,  Va.,  car  load  Clover 
Hill  R.  O.  M.  coal,  same  quality  as  sample  sent,  which  the  party  of  the 
second  part,  the  Richmond  Standard  Steel  Spike  &  Iron  Company, 
would  need  from  the  day  of  the  alleged  contract  until  May  31,  1903, 
approximating  the  quantity  at  about  2,500  tons,  more  or  less,  the  same 
to  be  shipped  in  quantities  and  at  such  time  as  party  of  the  second 
part  might  direct  during  the  continuance  of  the  contract,  at  the  price 
of  $2  per  ton  of  2,240  pounds,  f.  o.  b.  at  the  mines.  The  defendant 
denied  the  execution  of  the  contract,  and  interposed  the  plea  of  res 
adjudicata,  because  of  the  fact,  as  alleged,  that  in  a  suit  in  the  state 
court  of  Virginia  the  same  cause  of  action  between  practically  the 
same  parties  had  been  considered,  passed  upon,  and  determined,  and 
a  further  defense  that  the  contract  in  its  terms  was  not  to  be  performed 
within  a  year  from  its  date,  and  that  the  same  was  not  in  writing  and 
signed  by  the  parties  as  required  by  the  Virginia  statute  of  frauds, 
and  was  therefore  invalid.    On  the  trial  of  the  cause  in  the  Circuit 


Digitized  by 


Google 


BIGHMOND  STANDARD  8.  8.  A  L  GO.  V.  GHE6TERFIELD  O.  GO.  838 

Court,  a  trial  by  jury  wa$  duly  waived,  and  the  issues  of  fact  arising 
upon  the  pleadings,  together  with  questions  of  law  involved,  were  sub- 
mitted to  the  presiditig  judge.  After  hearing  the  evidence,  a  decision 
was  rendered  by  the  court  in  favor  of  the  defendant,  and  judgment 
accordingly  entered.  Several  exceptions  were  taken  and  are  presented 
for  our  consideration,  but  we  deem  it  necessary  in  disposing  of  the 
case  to  consider  only  one,  which  was  taken  and  is  relied  upon  by  the 
plaintiff  in  error. 

The  point  primarily  involved,  and  which  if  adverse  to  the  plaintiff 
in  error  is  decisive  of  the  controversy,  is  whether  a  contract  signed 
by  one  of  the  partie.s  sought  to  be  bound  thereby,  with  the  name  of 
the  other  party  written  in  type  by  the  draftsman  without  authority  at 
the  time,  can,  by  subsequent  action  of  the  party  whose  name  was  sign- 
ed in  type,  become  by  adoption  a  signed  contract  so  as  to  be  effectual 
to  avoid  the  Virginia  statute  of  frauds,  which  requires  a  contract  not 
to  be  performed  within  a  year  to  be  in  writing  and  signed  by 
the  contracting  parties.  The  paper  writing  claimed  by  the  plaintiff 
in  error  in  this  case  to  be  a  contract  in  compliance  with  the  Vir- 
ginia statute  setting  out  the  terms  of  the  contract  and  signed  by 
the  parties  was  typewritten  in  the  office  of  John  S.  Lear  &  Co., 
coal  brokers,  in  Richmond,  Va.  The  name  of  the  Chesterfield  Coal 
Company  was  typewritten  at  the  time  of  drafting  this  paper  at  the 
bottom  of  the  draft  by  the  typewriter,  and  immediately,  in  this  condi- 
tion, sent  to  the  plaintiff  in  error  and  properly  signed  in  its  name  by 
the  vice  president  and  general  manager  of  the  company.  The  paper 
thus  signed  was  then  transmitted  to  the  office  of  the  defendant  m  er- 
ror in  New  York,  where  it  remained  without  further  signature  or 
signing  by  the  defendant. 

The  correspondence  in  regard  to  furnishing. coal  to  the  plaintiff  in 
error  by  the  defendant  had  commenced  in  November,  1901.  A  man 
by  the  name  of  Jewett,  who  was  a  member  of  the  firm  of  Jno.  S.  Lear 
&  Co.,  being  the  active  person  in  the  correspondence,  and  there  were 
a  number  of  communications  between  Jewett  and  the  defendant  com- 
pany in  New  York,  and  also  between  Jewett  and  the  plaintiff  in  error, 
relating  to  a  contract  for  the  furnishing  of  coal  to  the  plaintiff  by 
the  defendant,  all  of  which  will  be  found  in  the  record.  Subsequent 
to  November,  1901,  to  wit,  beginning  in  the  year  1902,  other  cor- 
respondence of  like  character  appears  in  the  record ;  and  it  further  ap- 
pears that  shortly  before  the  draft  of  the  alleged  contract  the  defend- 
ant shipped  to  the  plaintiff  a  car  of  sample  coal,  and  a  little  later  on 
two  cars  of  sample  coal  at  the  plaintiff's  request;  that  these  samples 
proved  satisfactory,  and,  thereupon,  as  stated,  the  contract  was  drafted 
in  the  office  of  Lear  &  Co.,  was  presented  to  the  plaintiff  and  signed 
as  before  stated.  After  the  contract  was  signed  by  plaintiff  and  had 
been  transmitted  to  New  York  with  the  name  of  the  defendant  com- 
pany thereto  written  in  type,  there  is  evidence  tending  to  show  that 
the  defendant  company  commenced  to  ship  cargoes  of  coal  to  plaintiff 
in  quantities  and  at  prices  as  set  out  in  the  terms  of  the  said  draft,  and 
thus  continued  until  about  July  21,  1902,  when  plaintiff  complained  to 
defendant  that  the  coal  bemg  shipped  was  not  of  the  character  and 
quality  required  by  the  contract.  Thereupon  the  defendant  refused 
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further  to  ship  coal  to  plaintiff  on  the  ground  that  it  had  made  no  con- 
tract with  plaintiff  as  claimed. 

The  contention  of  the  plaintiff  in  this  case  is  that  although  the  Ches- 
terfield Coal  Company  did  not  actually  sign  the  contract  in  the  first 
instance,  and  that  the  name  of  the  Chesterfield  Coal  Company  was 
placed  there  by  the  typewriter  without  authority,  yet,  after  the  plain- 
tiff had  executed  the  paper  as  a  contract  and  the  same  had  gone  into 
the  possession  of  the  defendant  and  was  held  by  it,  the  defendant  had 
in  the  meantime  proceeded  to  supply  the  plaintiff  with  coal  precisely  as 
set  out  in  the  terms  of  the  draft ;  that  the  defendant  thus  accepted  the 
contract,  recognized  the  signing  as  its  act,  became,  bound  by  the  terms 
of  the  draft,  and  thereby  adopted  the  name  which  had  theretofore  been 
typewritten  as  the  name  and  signature  of  the  said  company ;  and  that 
the  typewritten  draft  then  became  a  written  contract  signed  by  the  par- 
ties so  as  to  be  effectual  to  avoid  the  Virginia  statute  of  frauds. 

A  careful  consideration  of  the  facts  disclosed  by  the  record  shows 
that  there  might  have  been  a  meeting  of  the  minds  of  the  parties  to 
such  an  extent  as  to  constitute  a  parol  contract  capable  of  enforcement. 
However,  that  is  a  question  raised  by  the  assignment  of  error  be- 
fore us.  It  is  admitted  by  the  plaintiff  in  error  that  unless  it  can  be 
shown  that  the  contract  in  this  instance  was  reduced  to  writing  and 
signed  by  the  parties  the  cause  of  action  is  barred  by  the  statute  of 
frauds.  It  may  be  taken  for  granted,  and  there  are  strong  circumstan- 
ces to  sustain  the  conclusion,  that  the  parties  in  the  outset  intended  to 
enter  into  a  contract  so  executed  as  to  meet  the  requirements  of  the 
Virginia  statute,  and  the  plaintiff  in  error,  through  its  vice  president, 
signed  the  blank  under  its  name  that  had  been  attached  by  the  type- 
writer. But  the  contract  in  this  condition  was  only  partially  executed, 
and  could  not  be  treated  as  completed  until  the  president  or  other  prop- 
erly authorized  officer  or  agent  of  the  defendant  had  signed  also  in  the 
blank  left  by  the  typewriter  for  that  purpose.  It  cannot  therefore,  in 
our  opinion,  be  reasonably  insisted  that  the  contract  was  in  writing 
and  signed  by  the  parties  as  required  by  the  laws  of  the  state  of  Vir- 
ginia. The  paper  relied  upon  here  as  a  contract  when  presented  to  the 
defendant  company  did  not  even  contain  what  purported  to  be  the  sig- 
nature of  the  company — there  were  only  the  four  typewritten  words, 
'*The  Chesterfield  Coal  Company."  If  the  draft  had  contained  not  only 
the  name  of  the  company,  but  also  the  name  of  its  president  or  other 
officer  or  agent  authorized  to  sign  the  corporate  name  of  the  company, 
thus  complying  with  the  requirements  necessary  to  bind  a  corporation 
in  the  execution  of  a  contract,  and  in  this  condition  the  president  or 
other  authorized  officer  or  agent  of  the  defendant  had  accepted  the  pa- 
per, and  by  words  or  action  had  given  recognition  to  the  same  by  ad- 
mitting the  signing  and  signature  as  the  act  of  the  company  for  the 
purpose  of  binding  it,- then  there  would  be  much  force  in  the  conten- 
tion of  counsel  for  the  plaintiff  in  error  that,  although  the  signing  and 
signature  was  unauthorized  in  the  outset,  there  was  a  subsequent  adop- 
tion which  rendered  the  contract  complete.  But  the  facts  and  circum- 
stances in  connection  with  the  alleged  contract,  which  is  the  basis  of 
this  action,  are  not  sufficient  in  our  opinion  to  lay  the  foundation  for 
that  view. 
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We  arc  confronted  by  a  furthet  question  in  this  case,  and  that  is 
tliat  in  the  trial  below  it  became  the  duty  of  the  trial  judge  to  discharge 
the  functions  both  of  the  jury  and  of  the  judge.  In  assuming  the  prov- 
ince of  the  jury  he  had  necessarily  to  pass  upon  the  testimony,  the 
weight,  the  character,  and  effect  of  the  testimony  pro  and  con  in  de- 
termining the  issues  of  fact,  and  when  he  rendered  his  decision  it  was 
in  its  relation  to  the  issues  of  fact  a  verdict  of  the  same  legal  import 
as  if  it  had  been  rendered  by  a  jury  duly  sworn  and  impaneled  in  the 
case,  and  is  subject  to  be  reviewed  to  the  extent  only  that  an  appellate 
court  has  the  right  under  the  law  to  review  the  findings  of  a  jury. 
One  of  the  findings  of  fact  is  that  the  contract  in  question  had  not  been 
put  in  writing  and  signed  by  the  parties  as  required  by  law  in  or- 
der to  avoid  the  operation  of  the  statute  of  frauds.  The  finding  of  the 
court  in  this  respect  being  as  follows : 

"That  the  contract  alleged  in  the  declaration  was  not  to  be  performed  within 
a  year,  was  not  in  writing,  signed  by  the  defendant  or  its  duly  authorized  agent 
in  that  behalf,  and  hence  under  the  statute  of  frauds  no  recovery  could  be 
had  thereon." 

We  do  not  feel  that  we  would  be  justified  under  the  circumstances 
of  this  case  in  interfering  with  this  finding  of  fact.  We  might  en- 
large upon  the  question  presented  by  discussing  the  difference  between 
the  rules  which  should  be  applied  to  individual  liability  accruing  from 
subsequent  adoption  of  a  signing  or  signature  to  an  obligation  and 
that  of  a  corporation.  An  individual  acts  for  himself  and  upon  his 
own  responsibility,  and  he  is  at  liberty  to  recognize  or  adopt  a  signa- 
ture as  his  own,  and  thereby  bind  himself  by  the  terms  of  the  paper  or 
instrument  to  which  it  is  attached.  But  corporations  act  through  their 
legally  constituted  agents  or  instrumentalities,  and  therefore,  in  order 
to  bind  the  latter  under  the  principle  of  adoption,  it  would,  in  our  opin- 
ion at  least,  be  necessary  that  the  formal  method  required  in  execution  ' 
of  written  obligations  by  a  corporation  should  in  the  outset  be  observed. 
That  was  not  done  in  the  case  here. 

For  the  reasons  herein  assigned  the  judgment  of  the  Circuit  Court 
is  affirmed. 


JACOB  TOMB  INSTITUTE  v.  WHITCOMB. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  25,  190a    On  Rehearing. 

May  28,  1908.) 

No.  691 

1.   COUBTS— OONCrURBENT  JURISDICTION— FEDERAL  AND   StATB  OoURTS. 

An  ex  parte  proceeding  in  a  state  court  for  the  foreclosure  of  a  mort- 
gage on  a  leasehold  against  the  original  mortgagor  under  a  local  stat- 
ute applicable  to  the  foreclosure  of  mortgages,  to  which  complainant,  a 
grantee  of  the  leasehold  interest  subject  to  the  mortgage  and  a  nonresi- 
dent, was  not  a  party,  did  not  affect  the  jurisdiction  of  the  federal  court 
of  a  suit  brought  by  complainant  against  the  mortgagee  for  an  account- 
ing of  the  proceeds  of  certain  insurance  policies  which  it  had  collected, 
and  for  damages  for  the  mortgagee's  settlement  of  such  claim  for  less 
than  the  amount  due  thereon  against  complainant's  protest 
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2.  MORTOAQES— IZVSXJBANCE— SVTTLXMENT  OV  LOSS  BT  MOBTOAGBS— AOCOUNTIKO. 

Where  a  mortgagee  settled  an  Insurance  loas  under  policies  payable  to 
It  as  Its  Interest  In  the  mortgaged  premises  might  appear,  for  the  amoimt 
fixed  by  an  award  of  arbitrators  which  was  not  binding  without  the  con- 
sent of  the  owner  of  the  mortgaged  premises,  but  the  preponderance  of 
the  evidence  Indicated  that  tlie  amount  allowed  was  the  reasonable  valoe 
of  the  loss  sustained,  and  the  owner  did  not  malce  a  bona  fide  effort  to 
carry  out  the  arbitration,  the  mortgagee  was  not  liable  to  account  to  the 
owner  for  the  difference  between  the  amount  received  and  the  amount 
of  the  loss  as  claimed  by  the  owner. 

8.  Same— Dkduction  fob  Attobnet's  Fm». 

Where,  after  arbitration  of  the  amount  of  loss  on  certain  mortgaged 
premises  payable  to  the  mortgagee,  the  insurance  companies  paid  the 
amount  of  the  award  into  court,  and  the  property  mortgaged  was  worth 
more  than  twice  the  amount  of  the  mor^ge,  the  mortgagee  was  not  en- 
titled to  deduct  an  attorney's  fee  from  the  amount  of  the  award  which 
it  accepted  in  full  settlement  of  the  loss,  against  the  protest  of  the  own- 
er of  the  premises. 

Cross- Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

Joseph  R.  Gunther  (L.  Marshall  Haines,  on  the  brief),  for  the  Jacob 
Tome  Institute. 
John  E.  Semmes  and  Charles  F.  Carusi^  for  James  A.  Whitcomb. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  MC- 
DOWELL, District  Judges. 

PER  CURIAM.  These  are  cross-appeals  from  a  decree  of  the  Unit- 
ed States  Circuit  Court  for  the  District  of  Maryland,  entered  on  the 
15th  day  of  May,  1906,  in  a  cause  in  equity  therein  pending,  wherein 
James  A.  Whitcomb  was  complainant,  and  the  Jacob  Tome  Institute 
was  defendant,  and  arose  out  of  facts  briefly  stated  as  follows : 

The  ccHnplainant,  James  A.  Whitcomb,  was  the  owner  of  a  certain 
leasehold  estate  in  a  lot  of  land,  with  the  improvements  thereon,  on 
the  west  side  of  St.  Paul  street,  near  Lexington  street,  in  the  city  of 
Baltimore,  known  as  the  "Condor  Building,"  shortly  theretofore  pur- 
chased by  him  from  Edward  I.  Clark,  subject  to  a  mortgage  in  favor 
of  the  Jacob  Tome  Institute,  for  $20,000,  the  payment  of  which  Whit- 
comb assumed.  The  buildings  were  insured  for  $20,000,  loss,  if  any, 
payable  to  the  holder  of  the  mortgage  as  its  interest  should  appear, 
and  the  same  were  burned  during  the  conflagration  in  Baltimore,  in 
the  month  of  February,  1904.  Shortly  after  the  fire,  the  mortgage  be- 
ing in  arrears,  the  Jacob  Tome  Institute  instituted  a  statutory  fore- 
closure proceeding  against  the  mortgagor,  Clark,  in  circuit  court  No. 
2  of  the  city  of  Baltimore,  and  a  decree  of  sale  by  default  was  entered 
on  the  9th  day  of  April,  1904.  No  steps  were  taken  to  carry  out  this 
decree,  but,  on  the  contrary,  an  arrangement  was  made  to  extend  the 
time  of  payment  of  the  mortgage  indebtedness.  About  this  same  time, 
the  Jacob  Tome  Institute,  the  mortgagee  and  holder  of  the  policies  of 
insurance  above  mentioned,  made  proof  of  loss  thereunder,  fixing  the 
same  at  $23,324,  and  the  insurer  and  assured,  not  being  able  to  ag^ee 
upon  the  amount  of  loss,  the  former  demanded  their  right  to  arbitrate 
the  same,  pursuant  to  the  provisions  of  said  policies  issued  to  said 
Whitcomb,  and  the  said  Whitcomb  and  the  insurance  companies  sc- 
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lected  each  an  arbitrator,  and  an  umpire  was  duly  chosen  to  ascertain 
the  loss.  The  arbitrators  and  umpire  made  ineffectual  efforts  to  meet, 
and,  failing  so  to  do,  the  arbitrator  of  the  insurance  companies,  and 
the  umpire  chosen  by  the  two  arbitrators,  assessed  the  damages,  and 
agreed  upon  an  award  of  $17,041.82,  in  which  finding  the  arbitrator 
selected  by  Whitcomb  did  not  join,  claiming  to  have  had  no  oppor- 
tunity to  participate  in  the  ascertainment  of  the  same.  Pending  these 
negotiations,  the  Jacob  Tome  Institute,  at  the  instance  of  the  complain- 
ant, Whitcomb,  instituted  suit  in  the  Supreme  Court  of  Baltimore  City, 
to  recover  the  full  amount  of  said  insurance  policies,  it  being  conceded 
that  the  insurance  companies  were  not  botmd  by  the  award ;  and  there- 
upon the  insurance  companies  tendered  the  sum  of  $17,041.82,  the 
amoimt  of  the  award,  which,  under  their  plea,  was  paid  into  court. 
Against  the  protest  of  Whitcomb,  the  institute,  by  its  vice  president, 
accepted  this  sum  in  full  settlement  of  the  claim  arising  under  said 
poUcies,  and  applied  the  same  in  reduction  of  the  amount  due  under  the 
mortgage,  less  the  sum  of  $852.09  (being  5  per  cent,  retained  by  counsel 
for  the  institute  for  making  the  collection)  and  asserted  a  claim  for 
the  balance  of  $4,777.27  against  Whitcomb  under  the  mortgage.  Com- 
plainant vigorously  protested  against  this  settlement,  insisting  that 
neither  the  Jacob  Tome  Institute  nor  its  counsel  had  authority  to  set- 
tle the  loss  due  under  said  policies  against  his  objection,  especially  as 
the  land  covered  by  the  mortgage  was  ample  security  for  the  amount  of 
any  balance  due  thereunder,  and  indeed  was  worth  more  than  twice  the 
amount  secured  by  the  mortgage.  The  complainant  likewise  resisted 
the  right  of  the  institute's  counsel  to  retain  the  $852.09  for  making 
the  collection ;  and  thereupon  filed  his  bill  in  equity  in  this  cause,  ask- 
ing for  an  accounting  from  the  defendant,  and  that  it  be  charged  witli 
the  difference  between  the  amount  thus  received  on  account  of  the  in- 
surance, and  the  face  value  of  the  policies.  The  defendant  answered, 
and  upon  these  pleadings  issue  was  duly  joined,  and  considerable  evi- 
dence adduced  by  the  parties,  most  of  which  was  taken  by  depositi<Hi, 
but  part  orally  before  the  court ;  whereupon  the  decree  appealed  from 
in  this  case  was  entered  by  the  court,  rejecting  the  item  of  $852.09,  the 
charge  by  defendant's  counsel  for  making  the  collection,  and  decree- 
ing that  the  complainant  pay  to  the  defendant  the  sum  of  $3,918.18, 
being  the  balance  due  on  said  mortgage,  less  the  charge  for  collection 
above  made ;  from  which  decree  both  parties  appealed. 

A  preliminary  question  was  presented  as  to  the  jurisdiction  of  the 
court,  because  of  the  foreclosure  proceedings  instituted  in  circuit  court 
No.  2  of  Baltimore  city  against  the  original  mortgagor,  Clark,  by  the 
Jacob  Tome  Institute,  and  the  decree  in  which  proceeding  remained 
unexecuted.  The  lower  court  took  jurisdiction,  and  we  think  rightly. 
The  proceeding  at  most  was  ex  parte,  to  which  the  complainant,  who 
is  a  nonresident  of  the  state  of  Maryland,  was  not  a  party,  and  was  in- 
stituted in  that  court  under  a  local  statute  applicable  to  the  foreclosure 
of  mortgages ;  and  it  is  quite  apparent  that  the  proceedings  in  the  same 
were  not  such  as  to  deprive  the  lower  court  of  its  jurisdiction  of  and 
concerning  the  subject-matter  of  this  litigation.  The  merits  of  the 
case  turn  largely  upon  questions  of  fact^  as  to  which  there  was  much 
conflict  in  the  evidence;   and  the  lower  court  reached  the  conclusion 
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that  the  defendant,  the  Jacob  Tome  Institute,  ought  not  to  bear  the  loss 
arising  from  the  settlement  by  its  counsel  of  the  insurance  claim, 
against  the  protest  of  the  complainant ;  and  in  this  view,  after  careful 
consideration,  we  concur.  While  there  is  much  in  the  record  to  sus- 
tain the  contention  of  the  complainant  that  he  ought  not  to  be  bound 
by  the  award,  and  that  the  settlement  of  the  loss  under  the  insurance 
policies,  against  his  consent,  at  the  amount  received,  was  unjust  to 
him,  still,  upon  a  full  review  of  all  the  evidence,  we  believe  it  cannot 
be  fairly  said  that  what  was  allowed  by  the  arbitrators  was  not  the  fair 
value  of  the  property  destroyed.  The  decided  preponderance  of  the 
evidence  is  that  what  was  allowed  by  the  award,  and  accepted  by  the 
institute,  was  the  reasonable  value  of  the  loss  sustained ;  and  while  we 
think  there  was  but  little  excuse  for  the  institute's  counsel  accepting 
this  amount  at  the  time  he  did,  against  the  complainant's  protest,  we, 
nevertheless,  believe  it  is  as  much  as  would  probably  have  been  allowed 
by  a  jury,  had  the  trial  been  proceeded  with.  In  arriving  at  this  con- 
clusion, we  think  it  proper  to  say  that  we  have  not  been  entirely  un- 
influenced by  the  fact  that  the  complainant  has  failed  to  satisfy  us 
that  he  made  a  bona  fide  effort  to  carry  out  the  arbitration  between 
himself  and  the  insurance  companies.  We  entirely  agree  with  the 
lower  court  that  the  defendant's  counsel  ought  not  to  be  allowed  to 
retain  the  sum  of  $862.09  for  professional  services  rendered  in  making 
this  collection,  but,  on  the  contrary,  the  institute  should  account  for  | 

that  amount  to  the  complainant  in  settlement  of  the  mortgage.    The  | 

services  rendered  by  the  defendant's  counsel  did  not  inure  to  tfie  bene- 
fit especially  of  the  complainant.    He  would  have  received  at  least  the  I 
amount  of  the  award  as  fixed  by  the  insurance  company's  arbitrator          I 
and  the  umpire,  and  since  the  defendant's  counsel,  according  to  his  own  , 
admission,  saw  fit  to  settle,  instead  gf  prosecute,  this  suit,  as  directed         | 
by  the  complainant,  he  ought  not  to  be  allowed  to  retain  anything  for 
his  services  in  connection  therewith.     The  complainant  alone,  if  the  | 
litigation  had  been  conducted  to  a  finality,  and  decided  against  him, 
would  have  been  the  loser.     His  interest  in  the  land  upon  which  the 
mortgage  was  a  lien,  was  worth  more  than  twice  the  value  of  the  ' 
amount  secured  by  the  mortgage,  and  if  he  wished  to  resist  the  accept- 
ance of  the  amount  of  the  award,  in  full  settlement  of  his  claim,  it 
was  his  privilege  to  do  so,  certainly  as  between  himself  and  the  mort- 
gagee. I 

It  follows  from  what  has  been  said  that  the  decree  of  the  lower  court 
should  be  affirmed,  with  cost  to  the  appellee,  Whitcomb. 

Affirmed. 

On  Petition  for  Rehearing  and  Modification. 

This  cause  is  now  before  the  court  upon  a  petition  for  rehearing 
and  modification  of  the  opinion  rendered  herein  on  the  25th  of  Feb- 
ruary, 1908,  respecting  the  costs  in  the  lower  court;  the  allowance 
of  costs  having  been  one  of  the  subjects  of  error  assigned  in  the  cross- 
appeal  of  Whitcomb.  After  maturely  considering  the  questions  pre- 
sented by  such  petition,  the  conclusion  reached  by  the  court  is  that  the 
decision  of  the  lower  court  should  be  modified,  in  so  far  as  the  same 
allows  the  Jacob  Tome  Institute  its  costs  in  that  court  against  Whit- 
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comb;  and  the  decision  of  the  lower  court,  as  shown  by  the  opinion 
heretofore  announced  herein,  is  affirmed,  with  the  modification  requir- 
ing the  institute  to  pay  its  own  costs  in  the  lower  court,  as  well  as  the 
costs  of  this  court 
Modified. 


ALEXANDRIA  NAT.  BANK  ▼.  WILLIS  C.  BATES  CO. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    February  7,  1908.) 

No.  743. 

1.  RjofovAL  OF  Causes— Obound  of  Removal— Petition. 

In  a  petition  for  removal,  the  plaintiflT  in  the  title  of  the  cause  was 
designated  as  a  national  bank,  but  there  was  nothing  in  the  petition  by 
way  of  averment  to  show  that  it  was  organized  and  incorporated  as  a 
national  bank  pursuant  to  the  laws  of  the  United  States,  and  the  only 
allegation  of  citizenship  was  that  the  plaintiff,  at  the  commencement  of 
the  suit,  was  and  still  is  a  corporation  engaged  in  the  banking  business 
in  the  city  and  county  of  Alexandria  and  state  of  Virginia.  Held,  that 
the  petition  was  fatally  defective  for  failure  to  aver  plalntUCTs  citizen- 
ship, as  the  title  of  the  cause  could  not  be  treated  as  an  averment  of 
the  petition. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  42,  Removal  of  Caus- 
es, S  171. 

Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  notes  to 
Shipp  V.  Williams,  10  C.  C  A.  248 ;  Mason  v.  Dullagham,  27  C.  C.  A.  298.] 

2.  Same— Bond. 

Under  Removal  Act,  March  8,  1875,  c.  137,  8  3,  18  Stat.  470,  as  amend- 
ed by  Act  August  18.  1888,  c.  806,  §  1,  26  Stat  433  [U.  S.  Comp.  St 
1901,  p.  510]»  requiring  a  petition  and  bond  for  the  removal  of  a  cause 
to  a  federal  court,  a  bond  capable  of  being  enforced  in  case  of  the  de- 
fault of  the  party  executing  it  is  a  prerequisite  to  removal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vbl.  42,  Removal  of  Caus- 
es, H  184,  186.] 

3.  Saue— Execution— CoBPOBATE  Officees. 

Where  a  removal  bond  was  signed  "Wniis  C.  Bates  Company,  by  Willis 
C.  Bates,  Treasurer,"  but  it  did  not  appear  that  Willis  C.  Bates  as  treas- 
urer had  any  authority  to  execnte  the  bond,  and  the  corporate  seal  was 
not  attached,  and  it  was  not  shown  that  the  person  signing  the  bond  had 
authority  to  attach  the  seal,  the  bond  was  void. 

4.  Same— Name  of  Party. 

An  action  was  brought  against  the  Willis  C.  Bates  Company,  a  cor- 
poration, whereupon  a  removal  bond  was  filed  reciting  ''that  the  Willis 
C.  Bates  &  Co.,  undertake,"  etc..  and  described  the  suit  as  one  pending 
"wherein  the  Alexandria  National  Banlc  is  plaintlfT  and  said  Willis  C. 
Bates  is  defendant"  Held^  that  the  bond  was  void  for  faUure  to  prop- 
erly describe  the  action. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

Howard  W.  Smith  and  C.  C.  Carlin,  for  plaintiff  in  error. 

Clayton  E.  Emig  (Arthur  P.  French,  on  the  brief),  for  defendant  in 
error. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  PUR- 
NEJX,  District  Judges. 
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PRITCHARD,  Circuit  Judge.  Plaintiff  in  error  on  the  29th  of 
June,  1905,  sued  out  an  attachment  in  the  circuit  court  of  Fauquier 
county,  Va.,  in  pursuance  of  the  Virginia  statute,  against  the  defend- 
ant in  error  to  recover  of  the  defendant  the  sum  of  $2,762,  with  inter- 
est from  the  -Ist  day  of  June,  1905,  and  cost.  In  this  proceeding  cer- 
tain property  consisting  of  lumber,  ties,  etc.,  was  attached.  Shortly 
thereafter  a  petition  was  filed  in  the  circuit  court  of  Fauquier  county 
requesting  said  court  to  remove  the  cause  to  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Virginia.  On  the  25th  of  September 
an  order  was  entered  by  the  judge  of  the  circuit  court  of  Fauquier 
county  referring  the  said  cause  to  the  corporation  court  of  the  said 
Alexandria  City,  Va.,  for  the  purpose  of  having  the  motion  for  removal 
determined.  This  motion  was  heard  in  the  corporation  court  of  Alex- 
andria and  denied,  for  the  reasons  set  forth  in  the  following  order  of 
the  court : 

"This  cause  coming  on  again  to  be  heard  upon  the  petition  of  the  Willis 
0.  Bates  Company  to  remove  the  same  to  the  United  States  Circuit  Court 
for  the  reasons  therein  set  forth,  and  being  argued  by  counsel,  and  the 
court  being  of  opinion  that  the  paper  filed  in  this  cause,  purporting  to  bo 
a  bond,  is  not  a  bond,  the  court  doth  therefore  find  that  the  said  paper  is 
not  a  bond,  and,  without  further  passing  upon  the  matters  and  questions 
raised,  the  court  doth  retain  the  cause  upon  its  docket  in  order  to  give  op- 
portunity to  the  petitioner  to  take  such  further  proceedings  as  he  may  be 
advised.  And  the  petitioner  asked  leave  to  amend  said  paper  purporting 
to  be  a  bond,  but  the  court  declined  to  permit  any  amendment,  to  which 
mling  of  the  court  the  petitioner  excepted." 

Whereupon  the  defendant  in  error  procured  from  the  clerk  of  the 
corporation  court  of  Alexandria  City  a  transcript  of  the  record,  and 
filed  the  same  in  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict of  Virginia  on  December  28,  1905.  On  the  5th  day  of  July,  1906, 
the  plaintiff  in  error  fijed  its  motion  in  the  United  States  Circuit  Court 
as  aforesaid  to  remand  the  cause  to  the  corporation  court  for  Alexan- 
dria City,  Va.,  on  the  ground  that : 

"This  court  is  without  jurisdiction  to  hear  and  determine  the  cause." 

This  motion  was  overruled,  and  an  exception  to  the  ruling  of  the 
court  was  taken  by  the  plaintiff  in  error.  The  cause  came  on  for  hear- 
ing on  its  merits  the  11th  of  January,  1907,  and  a  jury  was  duly  im- 
paneled.   The  defendant  in  error  pleaded  non  assumpsit. 

The  defendant  in  error  moved  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  in  its  favor,  which  motion,  after  argument  of  counsel, 
was  granted  and  the  jury  was  so  instructed.  The  following  allegation 
contained  in  the  petition  is  the  only  reference  upon  which  defendant  in 
error  relies  to  sustain  his  contention  that  there  is  a  proper  averment  as 
to  citizenship.    The  allegation  in  question  is  as  follows : 

**The  said  suit  is  a  controversy  between  the  plaintiff,  which,  at  the  time 
of  the  commencement  of  the  said  suit,  was,  and  still  is,  a  corporation  en- 
gaged in  the  banking  business  in  the  city  and  county  of  Alexandria,  and  state 
of  Virginia." 

While  the  title  of  this  cause  shows  that  the  plaintiff  below  is  desig- 
nated as  a  national  bank,  nevertheless  there  is  nothing  in  the  petition 
by  way  of  averment  to  show  that  it  was  organized  and  incorporated  as 
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a  national  bank  in  pursuance  of  the  laws  of  the  United  States,  nor  does 
it  appear  that  it  is  a  citizen  of  the  State  of  Virginia. 

It  is  contended  by  the  defendant  in  error  that,  inasmuch  as  the  law 
provides  that  a  national  bank  shall  be  a  citizen  of  the  state  where  it 
does  business,  such  provision  obviates  the  necessity  of  an  averment  to 
that  effect,  it  being  alleged  that  it  is  a  corporation  engaged  in  business 
in  the  state  of  Virginia.  This  provision  of  the  law  does  not  warrant 
the  inference  that  3ie  plaintiff  in  error  is  a  citizen  of  the  state  of  Vir- 
ginia in  the  absence  of  an  averment  to  that  effect.  It  has  been  repeated- 
ly held  that  the  title  of  a  cause  cannot  be  treated  as  an  averment  or  al- 
legation in  a  petition  or  bill.  The  only  averment  contained  in  the  peti- 
tion as  to  the  citizenship  of  the  plaintiff  in  error  is  that  it  is  a  corpora- 
tion doing  business  in  the  city  of  Alexandria,  in  the  state  of  Virginia. 

In  the  case  of  Grace  v.  American  Central  Ins.  Co.,  109  U.  S.  283, 
3  Sup.  Ct.  210,  27  L.  Ed.  932,  the  Supreme  Court,  in  discussing  this 
phase  of  the  question,  and  in  referring  to  the  case  of  Robertson  v. 
Cease,  97  U.  S.  646,  24  L.  Ed.  1067,  says: 

"In  the  laflt  case  It  is  said  that,  'Where  jurisdiction  depends  npon  the 
citizenship  of  the  parties,  such  citizenship,  or  the  facts  which  in  legal  Intend- 
ment constitute  it,  should  be  dlstiuctly  and  positively  averred  in  the  plead- 
ings, or  they  should  appear  afQrmatiTely  and  with  equal  distinctness  hi 
other  parts  of  the  record.*  Railway  Go.  v.  Ramsay,  22  Wall.  822,  22  L. 
Ed.  823;  Briges  y.  Sperry,  85  U.  S.  401,  24  L.  Ed.  890.  In  Brown  t. 
Keene,  8  Pet.  112,  8  L.  Ed.  885,  it  is  declared  not  to  be  sumeient  that  .lurls- 
diction  may  be  inferred  argumentatively  ftom  averments  In  the  pleadings; 
that  the  averments  should  be  positive." 

Section  3,  Act  March  3,  1876,  c.  137;,  18  Stat.  470,  as  amended  by 
section  1,  c.  866,  of  the  act  approved  August  13,  1888,  25  Stat.  433 
[U.  S.  Comp.  St.  1901,  p.  510],  requires  that,  when  a  petition  is  filed 
to  remove  a  case  from  a  state  to  a  federal  court,  the  petitioner  shall 
"make  and  file  therewith  a  bond,  with  good  and  sufficient  surety  for 
his  or  tiieir  entering  in  such  circuit  court  on  the  first  day  of  its  then, 
next,  session,  a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  circuit  court  if  said  court  shall  hold 
that  such  suit  was  wrongfully  or  improperly  removed  thereto,  and  also 
for  their  appearing  and  entering  special  bail  in  such  suit  if  special  bail 
was  originally  requisite  therein."  This  statute  requires*  that  a  bond 
shall  be  filed  as  a  prerequisite  to  the  removal  of  a  cause.  In  other 
words,  it  is  just  as  essential  that  a  bond  should  accompany  the  petition 
and  be  filed  with  it  as  it  is  that  the  petition  should  be  filed  in  order  to 
entitle  the  petitioner  to  have  the  cause  removed. 

The  state  court  in  refusing  to  grant  the  removal  of  this  case  from 
that  court  held  that  the  paper  writing  purporting  to  be  a  bond  was  not 
the  kind  of  a  bond  required  by  the  statute.  In  other  words,  that  it  was 
not  a  valid  bond.  When  a  bond  is  required  to  be  filed,  it  necessarily 
follows  that  it  must  be  a  paper  writing  capable  of  being  enforced  in  the 
event  that  there  should  be  default  on  the  part  of  the  party  executing 
the  same.  In  the  first  place,  while  the  bond  in  question  is  signed  "Wil- 
lis C.  Bates  Company,  by  Willis  C.  Bates,  Treasurer,"  it  does  not  ap- 
pear that  Willis  C.  Bates  as  treasurer  had  any  authority  to  execute  the 
same,  nor  was  the  seal  of  the  corporation  attached  to  Ae  bond,  or  that 


Digitized  by 


Google 


842  160  FBDBEAL  REPOBTBB. 

the  party  signing  the  same  had  authority  to  attach  the  seal  of  the  cor- 
poration. 

In  Lyle's  Notes  on  Private  Corporations,  p.  78,  the  author,  says : 

''It  does  not  follow  that  an  instrament  made  by  a  oorporatlon  is  a  sealed 
instrument  from  the  mere  circumBtanoe  that  it  has  a  corporate  seal  attached. 
It  must  further  appear  from  the  paper  itself  or  other  evidence  aliunde  that 
the  seal  was  affixed  by  a  duly  authorized  person,  and  with  the  purpose  of 
making  it  a  sealed  instrument" 

It  appears  from  an  inspection  of  the  bond  that  it  is  not  the  bond  of 
the  Willis  C.  Bates  Company.  While  the  Willis  C.  Bates  Company  is 
the  corporate  name  of  the  defendant  below,  yet  the  bond  recites  that 
"We,  the  Willis  C.  Bates  and  Company  undertake,"  etc.  Therefore, 
this  cannot  be  construed  to  be  the  bond  of  the  parties  seeking  to  remove 
the  case.  It  also  appears  that  the  bond  which  describes  the  suit  that  is 
pending  in  the  state  court  uses  the  following  language: 

"Whereas,  *  *  •  therein  pending  wherein  the  Alexandria  National 
Bank  is  plaintiff  and  the  said  Willis  0.  Bates  is  defendant" 

Thus  it  appears  that  the  condition  of  the  bond  is  made  dependent 
upon  the  removal  of  a  suit  which  did  not  exist  at  the  time  the  bond  was 
executed. 

We  are  of  opinion  that  the  paper  purporting  to  be  a  bond  was  not  a 
valid  bond.  The  fatal  defects  contained  therein  arc  of  such  a  character 
as  to  render  it  absolutely  worthless  for  the  purpose  for  which  it  was 
executed. 

For  the  reasons  hereinbefore  stated,  we  are  of  opinion  that  the  Cir- 
cuit Court  was  without  jurisdiction  and  that  the  court  below  erred  in 
refusing  to  remand  the  cause  to  the  state  court.    The  judgment  of  the . 
Circuit  Court  is  therefore  reversed,  and  the  cause  remanded  to  that 
court  with  instructions  to  remand  it  to  the  state  court 

Reversed. 


UNITED    STATES   V.    NAKASHIMA. 
(Circuit  Court  of  Appeals,  Ninth  Circuit    February  17,  1908.) 
No.   1,447. 

AI.IENS— E4XCLUSI0N~C0NTAQI0US   DiStfkSBS— RESIDENT  ALIENS  RETTTBNINa. 

Act  Cong.  March  3,  1903,  c.  1012,  §  2,  32  Stat  1214,  which  provides  for 
the  exclusion  of  ^^aliens*'  afflicted  with  a  dangerous  contagious  disease,  sub- 
stantially re-enacts  a  corresponding  section  of  Act  March  3,  1891,  c.  551,  26 
Stat  1084  [U.  S.  Comp.  St  1901,  p.  1295],  except  that  it  omits  the  clause  "in 
accordance  with  existing  acts  regulating  immigration  other  than  those 
concerning  Chinese  laborers."  The  1903  act  contains  full  legislation,  and 
amends  and  is  a  revision  of  prior  laws  on  the  subject  of  immigration. 
Section  9  provides  a  penalty  for  the  Importation  of  afflicted  aliens.  The 
1891  act  was  uniformly  held  to  apply  to  alien  immigrants  only,  and  not  to 
affect  rights  of  alien  residents.  Sections  12,  18,  17,  and  20  of  the  190B 
act  (32  Stat  1216-1218),  providing  for  the  delivery  by  masters  of  vessels 
of  lists  of  alien  passengers,  for  the  examination  of  such  passengers,  and 
for  the  deportation  of  aliens  unlawfully  in  the  United  States,  etc.,  refer 
to  "aliens,"  rather  than  ''alien  immigrants,"  as  used  in  an  amended  act. 
The  title  of  the  1903  act  is  '*An  act  to  regulate  the  immigration  of  aliens," 
etc.    Held  that,  since  aliens  have  always  been  allowed  to  reside  In  the 
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United  States  and  acquire  property  bere,  while  retaining  their  citizenship 
abroad,  and  to  return  to  the  United  States  after  a  temporary  absence,  the 
phraseology'  of  the  1903  act  is  insufficient  to  show  an  intent  that  it  should 
apply  to  alien  residents  returning  to  the  United  States  after  a  temporary 
absence. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp. 
299-302;  vol.  8,  p.  7571.] 

2.  STATUTEs—OoNsraucTiON— Title. 

Though  the  title  of  an  act  may  not  be  used  to  extend  or  restrain  any 
positive  provisions  in  the  body  thereof,  it  may  be  resorted  to  in  a  case  of 
doubt  to  ascertain  the  meaning  of  the  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  S  288.1 

3.  Aliens— ExcLT7SiON-~CoNTAQions  Diseases— Habeas  Cobpus. 

Act  Oong.  March  3,  1903,  c.  1012,  §  25,  82  Stat  1220,  gives  boards  of 
special  inquiry  authority  to  determine  whether  an  alien  who  has  been 
duly  held  shall  be  allowed  to  land,  and  provides  that  the  decision  of  any 
two  members  of  the  board  shall  be  final,  but  that  an  appeal  may  be  taken 
therefrom  to  the  Secretary  of  the  Treasury,  whose  decision  shall  then  be 
final.  By  Act  Feb.  14, 1903,  c.  552,  fi  4,  32  Stat  826  [U.  S.  CJomp.  St  Suw). 
1907,  p.  86],  the  Secretary  of  Commerce  and  Labor  succeeded  to  the  powers, 
etc.,  of  the  Secretary  of  the  Treasury  relating  to  the  Immigration  service. 
Section  10  of  the  first-named  act  (32  Stat  1216)  makes  the  decision  of 
the  board  of  special  Inquiry  final  as  to  the  rejection  of  aliens  afflicted 
with  a  dangerous  contagious  disease.  An  alien,  returning  to  the  United 
States  after  a  temporary  absence,  was  detained  before  a  board,  and  the 
questions  whether  he  was  afSicted  and  whether  he  was  one  of  the  class 
of  aliens  referred  to  in  section  2  (32  Stat.  1214),  providing  for  the  exclu- 
sion of  aliens  afflicted  with  a  dangerous  contagious  disease,  were  present- 
ed for  the  board'^  determination.  The  board  found  he  was  afflicted,  and 
ordered  that  he  be  deported,  and  the  Secretary  of  Conmierce  and  Labor 
dismissed  the  alien's  appeal,  holding  that  under  section  10  no  appeal  could 
lie.  Heidy  that  the  appeal  was  improperly  dismissed,  since  the  question 
whether  he  was  an  alien,  within  section  2,  was  presented  for  decision  by 
the  Secretary,  and  that  a  writ  of  habeas  cprpus  lies  to  protect  the  alien's 
right  to  have  such  question  so  determined. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii. 

The  appellee,  in  his  petition  for  a  writ  of  habeas  corpus,  alleged  that  he 
fs  a  subject  of  the  Emperor  of  Japan,  but  that  he  is,  and  has  been  for 
four  years  and  more,  a  resident  of  the  United  States,  having  in  May,  1902, 
come  from  the  empire  of  Japan  to  the  territory  of  Hawaii  as  an  immi- 
grant; that  he  resided  in  that  territory  for  about  1%  years,  working  there 
as  a  drayman,  and  that  while  there  he  married;  that  from  Hawaii  he 
and  his  wife  went  to  San  Jos6,  in  California,  where  he  established  a  home 
for  himself  and  wife,  and  where  he  remained  working  at  his  trade  of 
bricklayer  until  November,  1904,  when  he  was  called  upon  to  return  to 
Japan  to  serve  in  the  army,  as  he  was  a  reserve  soldier;  that  he  left  his 
wife  in  San  Jos6,  went  to  Japan,  served  In  the  army  of  that  empire  through 
the  war  with  Russia,  and  upon  his  discharge  proceeded  to  return  to  his 
home  in  San  Jo86;  that  on  his  way  he  arrived  in  Honolulu,  where  he  de- 
sired to  stop  en  route  to  visit  a  brother  and  sister  who  resided  there;  that 
he  has  no  other  home  or  place  of  residence  than  at  San  Jos6;  that  before 
departing  for  Japan,  as  aforesaid,  he  procured  from  the  Japanese  consul 
at  San  Francisco  a  certificate  showing  that  be  was  a  resident  of  San  Jos^, 
and  that  his  intention  was  to  return  there  and  make  his  home  there.  These 
facts  were  not  denied.  In  addition  thereto  an  agreed  statement  of  facts 
was  made  on  the  trial  had  upon  the  return  to  the  writ,  which  was  in  sub- 
•  stance  as  follows:  That  the  appellee  arrived  at  Honolulu  on  the  steam- 
ship Kasato  Mam,  having  sailed  from  Kobe  on  August  26,  1906;  that  in 
compliance  with  the  act  of  Congress  approved  March  8,  1903,  a  manifest 
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of  alien  passengers  was  delivered  to  the  United  States  immigration  In- 
spector at  Honolulu,  which  manifest  contained  the  name  of  the  appellee  and 
the  statement  that  he  was  of  Japanese  nationality  and  that  he  had  never 
before  been  in  the  United  States ;  that  thereafter  the  appellee  was  ques- 
tioned by  an  immigration  inspector  at  the  port  of  Honolulu  relative  to  the 
statements  set  forth  in  the  manifest,  whereupon  he  stated  that  his  occupa- 
tion was  that  of  a  laborer,  and  that  he  had  been  in  San  Jos6  in  1903  and 
1904;  that  thereupon  the  manifest  was  amended  accordingly;  that  on 
September  19,  1906,  an  examination  of  the  physical  and  mental  condition 
of.  the  appellee  was  made  by  an  officer  of  the  United  States  Marine  Hospital 
service,  located  at  Honolulu,  and  upon  the  completion  of  such  examination 
that  officer  certified  in  writing  that  the  appellee  was  afflicted  with  a  dan- 
gerous contagious  disease,  to  wit,  trachoma ;  that  at  that  time  there  was  at  the 
port  of  Honolulu  a  duly  appointed,  qualified,  and  acting  board  of  special  in- 
quiry, consisting  of  three  persons,  to  which  board  the  certificate  of  the  medi- 
cal officer  was  delivered,  the  board  having  been  called  together  for  the  pur- 
pose of  giving  the  appellee  a  hearing;  that  such  hearing  was  had,  and  as 
the  result  thereof  said  board  determined  that  the  appellee  was  afflicted  with 
a  dangerous  contagious  disease,  and  ordered  that  he  be  deported  to  Japan; 
that  on  September  20,  1906,  the  appellee  appealed  from  the  dedslon  of  the 
board,  and  on  October  8,  1906,  the  Secretary  of  the  Department  of  Commerce 
and  Labor  of  the  United  States  dismissed  the  appeal,  holding  that  no  appeal 
was  permissible.  Upon  the  hearing  on  the  return  to  the  writ  of  liabeas 
corpus  the  court  below  held  that  the  provisions  of  Act  €k>ng.  March  3,  1903, 
c.  1012,  32  Stat.  1213,  **An  act  to  regulate  the  immigration  of  aliens  into 
the  United  States,",  applied  to  alien  immigrants  only,  and  not  to  aliens 
domiciled  in  the  United  States  who  mav  have  temporarily  gone  abroad  and 
are  returning  thereto. 

Robert  W.  Breckons,  U.  S.  Atty. 
Charles  F.  demons,  for  appellee. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  first  presented  is  whether  the  appellee  is  of  the  class  of  aliens 
who  are  to  be  denied  admission  into  the  United  States  under  Act  March 
3,  1903,  c.  1012,  32  Stat.  pt.  1,  p.  1313,  which  excludes  from  admission 
all  aliens  who  are  afflicted  with  a  dangerous  contagious  disease.  That 
act  is  amendatory  of  Act  March  3,  1891,  c.  651,  26  Stat.  1084  [U.  S. 
Comp.  St.  1901,  p.  1294],  which  in  its  terms  is  amendatory  of  prior 
acts.  The  act  of  1891  had  uniformly  been  held  to  apply  solely  to  alien 
immigrants,  and  not  to  affect  the  rights  of  alien  residents.  In  re  Pan- 
zara  (D.  C.)  51  Fed.  276;  In  re  Martorelli  (C.  C.)  63  Fed.  437;  In  re 
Maiola  (C.  C.)  67  Fed.  114;  In  re  Ota  (D.  C.)  96  Fed.  487;  Moffitt  v. 
United  States,  128  Fed.  375,  63  C.  C.  A.  117.  In  the  case  last  cited 
this  court  had  occasion  to  construe  section  10  of  the  act  of  March  3, 
1891,  requiring  the  deportation  of  all  aliens  who  may  unlawfully  come 
into  the  United  States,  and  in  the  opinion  we  said  : 

"This  act  clearly  relates  to  immigration,  and  is  leveled  only  against  im- 
migrants, although  neither  of  these  words  is  expressly  mentioned  in  sec- 
tion 10  of  the  act.*' 

It  is  true  that  the  act  of  March  3,  1891,  is  in  terms  directed  against 
all  aliens,  and  does  not,  in  section  2,  which  defines  the  classes  of  aliens. 
to  be  excluded  from  admission,  employ  the  word  "immigrant"  or  "im- 
migration" ;  nor  does  it  employ  those  words  in  section  9,  which  im- 
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poses  a  penalty  on  any  person  or  transportation  company  bringing  to 
the  United  States  any  alien  afflicted  with  a  loathsome  or  dangerous 
contagious  disease.  If  the  act  were  unaifected  by  the  prior  legislation, 
of  which  it  is  amendatoiy,  there  might  be  ground  for  saying,  from  its 
inclusive  laoiguage,  that  it  is  directed  against  all  aliens  coming  into  the 
United  States;  but  aliens  have  always  been  allowed  to  reside  in  the 
United  States  and  acquire  property  there,  while  at  the  same  time  main- 
taining their  citizenship  in  the  country  from  which  they  came,  and  their 
right  to  return  to  the  United  States,  after  having  temporarily  left  the 
same  with  the  intention  to  return,  has  always  been  recognized.  It  is 
not  to  be  presumed  that  Congress  intended  to  change  the  whole  trend 
of  its  prior  legislation  in  regard  to  alien  residents,  construed  as  that 
legislation  had  been  by  the  courts,  without  expressing  that  intention  in 
terms  so  clear  as. to  leave  no  room  for  doubt.  We  find  no  such  change 
of  phraseology  as  to  justify  that  conclusion.  The  act  of  March  3, 1903, 
is  not  only  amendatory,  but  it  is  a  revision  and  collocation  of  the  prior 
laws.  It  is  true  that  there  is  to  be  found  a  substitution  of  the  word 
"alien"  for  "alien  immigrant"  in  sections  12,  13,  17,  and  20 ;  but  there 
is  no  such  substitution  of  words  in  section  2,  which  is  a  substantial  re- 
enactment  of  the  corresponding  section  of  the  act  of  1891,  with  the 
exception  that  it  omits  the  clause  "in  accordance  with  the  existing  acts 
regulating  immigration  other  than  those  concerning  Chinese  laborers." 
But  the  omission  of  that  clause  does  not  seem  to  us  of  significance  as 
indicating  a  change  of  policy,  for  the  act  of  1903  contains  in  itself  full 
legislation  on  the  subject  with  which  it  deals,  and  there  was  no  occa- 
sion to  refer  to  existing  acts  regulating  immigration. 

The  title  of  the  act,  while  it  may  not  be  used  to  extend  or  restrain 
any  positive  provisions  found  in  the  body  of  the  act,  may  be  resorted 
to  in  a  case  of  doubt  for  the  purpose  of  ascertaining  its  meaning.  Old 
Trinity  Church  v.  United  States,  143  U.  S.  457,  12  Sup.  Ct.  511,  36 
L.  Ed.  226 ;  Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S.  550, 
12  Sup.  Ct.  689,  36  L.  Ed.  537.  The  title  of  the  act  of  March  3, 1903, 
is  "An  act  to  regulate  the  immigration  of  aliens  into  the  United  States." 
That  it  IS  directed  against  alien  immigrants,  and  not  against  alien  resi- 
dents, has  been  decided  in  the  following  cases:  In  re  Buchsbaum  (D. 
C.)  141  Fed.  221;  United  States  v.  Aultman  &  Co.  (D.  C.)  143  Fed. 
922 ;  Rodgers  v.  United  States,  152  Fed.  346,  81  C.  C.  A.  454.  Our 
attention  has  been  directed  to  the  case  of  Taylor  v.  United  States,  152 
Fed.  1,  81  C.  C.  A.  197,  in  which  the  majority  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  found  in  the  changes  incorporated 
in  the  act  of  1903  evidence  of  the  intention  of  Congress  to  amend  the 
act  in  the  direction  of  more  drastic  exclusion  and  to  discard  the  term 
"alien  immigrant"  for  the  broader  terra  "alien,"  and  found  evidence  of 
that  intention  also  in  the  reports  of  committees  and  in  the  debates  of 
Congress  while  the  act  was  on  its  passage.  In  United  States  v.  Union 
Pacific  R.  R.  Co.,  91  U.  S.  72,  23  L.  Ed.  224,  the  court  said: 

"Mn*  cooBtrulDg  an  act  of  Congress  we  are  not  at  liberty  to  recur  to  the 
views  of  Indiridual  members  in  debate,  nor  to  consider  the  motives  which 
influenced  them  to  vote  for  or  against  its  passage.  The  act  itself  speaks 
the  will  of  Congress,  and  this  is  to  be  ascertained  from  the  language  used. 
But  courts,  In  construing  a  statute,  may  with  propriety  reour  to  the  hVstoty 
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of  the  times  when  It  was  passed;  and  this  io  frequently  necessary,  in  order 
to  ascertain  the  reason  as  well  as  the  meaning  of  particular  provisions 
in  it." 

And  in  Binns  v.  United  States,  194  U.  S.  486,  24  Sup.  Ct.  816,  48 
L.  Ed.  1087,  the  court  held  that,  while  it  was  generally  tme  that  de- 
bates in  Congress  are  not  appropriate  sources  of  information  from 
which  to  discover  the  meaning  of  the  language  of  a  statute  passed  by 
that  body,  it  was  proper  to  examine  the  reports  of  committees  of  either 
branch  of  Congress  with  a  view  to  determine  the  scope  of  statutes 
passed  on  the  strength  of  such  reports.  In  the  reports  of  the  commit- 
tees we  discover  no  evidence  sufficient  to  show  that  Congress  intended, 
by  the  act  of  1903,  to  make  a  radical  change  in  the  existing  law ;  and, 
as  the  decision  in  Taylor  v.  United  States  has  been  reversed  by  the 
Supreme  Court  of  the  United  States  in  the  recent  case,  of  United  States 
v.  Taylor,  we  may  infer  that  the  latter  court  found  in  these  documents 
no  evidence  of  such  an  intention. 

A  second  question  concerns  the  finality  of  the  decision  of  the  board 
of  special  inquiry.  Section  25  of  the  act  of  1903  gives  to  such  boards 
authority  to  determine  whigther  an  alien  who  has  been  duly  held  shall 
be  allowed  to  land  or  be  deported,  and  provides  as  follows : 

**The  decision  of  any  two  members  of  a  board  shall  prevail  and  be  final, 
but  either  the  alien  or  any  dissenting  member  of  said  board  may  appeal 
through  the  Commissioner  of  Immigration  at  the  port  of  arrival  and  the 
Commissioner  General  of  Immigration  to  the  Secretary  of  the  Treasury, 
whose  decision  shall  then  be  final ;  and  the  taking  of  such  appeal  shall 
operate  to  stay  any  action  in  regard  to  the  final  disposition  of  the  alien 
whose  case  is  so  appealed  until  the  receipt  by  the  Commissioner  of  Immigra- 
tion at  the  port  of  arrival  of  such  decision." 

There  was  an  appeal  in  the  present  case  to  the  Secretary  of  Com- 
merce and  Labor,  who,  under  the  Act  Feb.  14,  1903,  c.  552,  §  4,  3Z 
Stat.  826  [U.  S.  Comp.  St.  Supp.  1907,  p.  86],  succeeded  to  the  pow- 
ers, duties,  and  functions  of  the  Secretary  of  the  Treasury  relating  to 
the  immigration  service  at  large.  The  appeal  was  dismissed  on  the 
ground  that  the  appellee  herein  was  not  entitled  to  an  appeal,  since 
section  10  of  the  act  of  March  3,  1903,  provides  that  the  decision  of 
the  board  of  special  inquiry  shall  be  final  as  to  the  rejection  of  aliens 
afflicted  with  a  loathsome  or  with  a  dangerous  contagious  disease.  •  The 
appeal  could  have  been  dismissed  only  oh  the  theory  that  there  was 
but  one  question  before  the  board  of  special  inquiry,  and  that  was 
whether  the  alien  referred  to  in  the  certificate  of  the  medical  officer  was 
afflicted  with  a  loathsome  or  a  dangerous  contagious  disease.  But  the 
decision  of  the  board  was  not  based  solely  on  the  certificate  of  the 
medical  officer.  There  was  another  question 'involved  in  its  decision 
and  presented  on  the  appeal,  and  that  was  whether  or  not  the  appellee 
was  one  of  the  class  of  aliens  referred  to  in  the  statute.  Upon  that 
question  evidence  had  been  taken  before  the  immigration  officers  at 
Honolulu ;  for  from  the  record  it  appears  that  the  appellee  claimed  to 
those  officers  that  he  had  resided  in  San  Jose,  Cal.,  in  the  years  1903 
and  1904,  had  returned  to  Japan  for  the  purpose  of  participating  in 
the  war,  had  returned  therefrom,  landing  at  Honolulu  on  his  way  to 
San  Jose,  Cal.,  where  he  claimed  to  have  living  his  wife  and  child,  or 
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children,  and  that  he  was  sworn  and  examined  with  relation  to  such 
residence  and  intention. 

While  the  statute  declares  that  the  decision  of  the  board  shall  be  final, 
it  allows  an  appeal,  and  provides  that  the  decision  on  appeal  shall  be 
final.  In  the  present  case  the  dismissal  of  the  appeal  was  a  denial  of 
the  right  of  appeal  to  the  appellee  herein.  That  right  having  been 
denied,  we  find  in  the  record  no  final  decision.  If  3ie  Secretary  of 
Commerce  had  entertained  the  appeal,  and  had  affirmed  the  decision  of 
the  board,  a  different  question  would  be  presented.  Lem  Moon  Sing 
V.  United  States,  158  U.  S.  540,  15  Sup.  Ct.  967,  39  L.  Ed.  1082 ;  In 
re  Moses  (C.  C.)  83  Fed.  995 ;  In  re  Ota  (D.  C.)  96  Fed.  487.  In  the 
last  case  cited  Judge  De  Haven,  referring  to  the  act  of  August  18, 
1894,  said: 

"Under  this  statute,  when  the  executive  officers  of  the  government,  upon 
a  hearing  such  as  is  contemplated  by  the  law,  have  decided  that  an  alien 
is  not  entitled  to  enter  the  United  States,  the  courts  are  without  Jurisdic- 
tion to  review  that  determination  upon  questions  either  of  law  or  fact. 
The  finding  of  these  officers  that  an  alien  seeking  to  land  Is  an  Immigrant 
Is  as  conclusive  upon  the  court,  in  a  proceeding  like  this,  as  their  finding 
in  relation  to  any  other  fact  affecting  the  right  of  the  alien  to  land." 

We  arc  of  the  opinion  that  section  25  of  the  act  of  1903  does  not 
exclude  jurisdiction  of  courts  in  habeas  corpus  proceedings,  where  the 
alien  is  denied  the  right  of  appeal  upon  a  question  affecting  his  right 
to  land,  and  upon  which  he  is  entitled  to  be  heard.  In  re  Monaco 
(C.  C.)  86  Fed.  117 ;  Rodgers  v.  United  States,  152  Fed.  346,  81  C. 
C.  A.  454;  Gonzales  v.  Williams,  192  U.  S.  1,  24  Sup.  Ct.  177,  48  L. 
Ed.  317.  In  the  case  last  cited,  Isabella  Gonzales,  a  citizen  and  native 
of  Porto  Rico,  on  arriving  at  a  port  of  the  United  States,  was  detained 
for  deportation  by  a  Commissioner  of  Immigration  on  the  ground  that 
she  was  an  alien  to  be  excluded  within  the  meaning  of  the  act  of  March 
3, 1891.    The  court  said : 

**If  she  was  not  an  alien  Immigrant  within  the  intent  and  meaning  of 
Act  Cong.  ♦  ♦  ♦  March  3,  1891,  c.  551,  26  Stat.  1084  [U.  S.  Comp.  St. 
1901,  p.  1294],  the  commissioner  had  no  power  to  detain  or  deport  her,  and 
the  flnal  order  of  the  Circuit  Court  must  be  reversed.  ♦  ♦  ♦  And  in 
the  present  case,  as  Gonzales  did  not  come  within  the  Act  of  1691,  the  com- 
missioner had  no  jurisdiction  to  detain  and  deport  her  by  deciding  a  mere 
question  of  law  to  the  contrary,  and  she  was  not  obliged  to  resort  to  the 
superintendent  or  to  the  Secretary." 

The  judgment  is  affirmed. 


THB  GARONND. 
(Circuit  Court  of  Appeals,  Ninth  Circuit    February  10,  190a) , 

Maritime  Likns— Contracts  Creating  Liens— Owner  Pro  Hao  Vice. 

The  owner  of  a  vessel  who  delivers  her  to  a  purchaser  under  a  contract 
of  sale  makes  such  purchaser  the  owner  pro  hac  vice,  and  must  be  deem- 
ed to  have  assented  to  his  creating  liens  on  the  vessel  as  security  for  the 
performance  of  contracts  of  affreightment  and  for  maritime  service. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34.  Maritime  Liens, 
I  26.] 
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2.  Sahb— Contract  vob  Mabitims  Skbvicv— Liohtebaqs. 

A  contract  with  the  owner  for  the  lighterage  of  cargo  and  paasengers 
from  a  vessel  moored  at  a  distance  from  the  land  Is  essentially  one  for 
a  maritime  service,  for  a  breach  of  which  the  lighterage  contractor  is 
entitled  to  a  lien  on  the  vessel,  and  snoh  lien  is  not  affected  by  any  pri- 
vate agreement  between  the  owner  and  the  owners  of  cargo  that  light* 
erage  should  be  at  the  expense  and  risk  of  the  latter. 

8.  SAKB— GONTBACT  OF  AlTBEIOHTMENT— LlEN  FOB  BBBACH. 

There  is  no  Hen  on  a  vessel  for  breach  of  a  contract  of  affreightment 
unless  the  goods  are  delivered  to  the  ship  or  to  some  one  authorized  to 
act  for  her,  nor  can  there  be  a  lien  for  the  cost  of  making  such  delivery, 
although  the  goods  after  being  received  are  not  carried. 

Appeal  from  the  United  States  District  Court,  for  the  District  of 
Alaska,  Second  Division. 

In  February,  1904,  Frank  Waterhouse  A  Go.,  owning  the  steamer  Garonne^ 
made  a  contract  with  W.  H.  Ferguson,  representing  the  North  Alaska  Steam- 
ship Gompany,  to  sell  the  steamship  to  that  company  for  the  sum  of  ^,000l 
The  purchaser  paid  $1,000  cash,  and  agreed  to  pay  $14,000  on  February  15, 
1904,  at  which  time  a  bill  of  sale  of  the  vessel  was  to  be  given  and  the  vendor 
was  to  receive  notes  for  the  remainder  of  the  purchase  price,  secured  by  a 
mortgage  on  the  vessel,  the  insurance  thereon,  a  bond  that  the  purchaser  would 
keep  the  vessel  free  of  liens  until  fully  paid  for,  and  other  collateral  security 
satisfactory  to  the  vendor.  The  $14,000  payment  was  made  on  February  15th, 
l)ut  the  purchaser  being  unable  to  -furnish  the  securities  called  for  by  the  con- 
tract, the  time  for  the  further  performance  of  the  contract  was  extended  to 
March  15th,  and  was  again  extended  to  June  3,  1904.  In  the  meantime  the 
purchaser,  was  making  repairs  on  the  vessel,  supplying  her  for  a  voyage  to 
Nome,  and  engaging  cargo  for  the  first  voyage,  which  was  to  begin  about  June 
2d.  When  the  ship  was  ready  for  this  voyage,  the  purchaser  was  still  in  de- 
fault, and  unable  to  furnish  the  securities  called  for  by  the  contract  It  then 
agreed  with  the  vendor  that.  If  it  would  allow  the  first  voyage  to  be  made,  the 
purchaser  would  turn  over  to  it  $18,000  of  the  passenger  and  freight  money 
receipts,  to  be  credited  on  the  purchase  price,  and  in  payment  of  certain  sup- 
ply bills,  and  that  the  purchaser  would,  immediately  after  the  departure  of  the 
vessel,  make  full  payment  from  its  New  York  oflace,  of  the  balance  due  the 
vendor,  in  default  of  which  the  latter  was  to  be  entitled  to  take  possession  of 
the  vessel  as  soon  as  the  voyage  ended.  The  steamer  sailed  from  Seattle  on 
or  about  June  3d.  but  the  remainder  of  the  purchase  price  was  not  paid,  and 
when  the  vessel  returned  from  Nome  in  July,  the  owner  took  possession  there- 
of, canceled  the  contract,  and  subsequently  sold  her  to  the  Merchants'  &  Min- 
ers' Steamship  Company,  the  appellant  in  this  case.  On  May  10,  1904,  the 
North  Alaska  Steamship  Gompany  made  a  contract  with  the  appellee  Jorgen- 
son  to  carry  certain  cargo  to  Nome  for  him,  and  engaged  him  to  do  certain 
lightering  for  the  company  at  Nome  and  other  points.  After  the  vessel  had 
been  transferred  to  the  appellant,  the  appellee  libeled  her  for  alleged  breaches 
of  the  contract  so  made  between  him  and  the  North  Alaska  Steamship  Gom- 
pany. The  appellant  made  claim  to  the  vessel  and  answered  the  libel.  A 
decree  was  entered  In  the  court  below  in  favor  of  the  appellee  against  the 
appellant  and  the  sureties  on  its  release  bond  for  the  sum  of  $3,612.95.  Fr(»i 
that  decree  the  present  appeal  is  taken. 

W.  H.  Bogle,  Charles  P.  Spooner,  Dudley  Du  Bose,  H.  Y.  Freed- 
Tian,  and  Thos.  R.  Shepard,  for  appellant. 

Ira  D.  Orton,  Geo.  A.  Schofield,  Campbell,  Metson,  Drew,  Oatman 
&  Mackenzie,  and  E.  H.  Ryan,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW.  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
contended  that  there  was  error  in  allowing  the  appellee  the  sui|i  of 
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$1^1.65,  the  first  item  in  the  libel  adjudged  to  be  due  him  on  the  ccm- 
tract  01  lighterage  made  on  Miay  16,  1904,  and  that  the  amount  due 
on  that  contract  is  not  a  lien  against  the  ship  in  the  hands  of  the  pves ' 
ent  owner.  But  the  owner  allowed  the  North  Alaska  Steamship  Com- 
pany to  have  the  entire  control,  management,  and  employment  of  the 
vessel,  and  to  become  the  owner  pro  hac  vice.  In  such  a  case  the  gen- 
eral owner  must  be  deemed  to  consent  that  the  special  owner  may  cre- 
ate Hens  binding  on  the  former's  interest  in  the  vessel  as  security  for 
the  performance  of  contracts  of  affreightment  and  for  maritime  serv- 
ice. The  Schooner  Freeman  v.  Buckingham  et  al.,  18  How.  182,  15 
L.  Ed.  341.  And  a  contract  for  the  lighterage  of  freight  and  pas- 
sengers from  a  vessel  moored  at  a  distance  from  the  land  is  essentially 
a  contract  for  a  maritime  service.  Thackeray  v.  The  Farmer,  Gilp. 
626,  Fed.  Cas.  No.  13,862;  Benedict's  Admiralty,  §  158.  The  appel- 
lant denies  that  there  is  a  lien,  for  the  further  reason  that'  the  North 
Alaska  Steamship  Company  contracted  with  all  shippers  of  cargo  on 
that  voyage  that  their  goods  should  be  received  by  Ae  owners  thereof 
at  ship's  tackle  immediately  on  arrival  at  the  port  of  delivery,  and  that 
if  the  consignee  were  not  on  hand  to  receive  the  goods  as  discharged, 
then  the  carrier  mig^t  deliver  the  same  to  the  wharfinger  or  other  per- 
son believed  by  the  carrier  to  be  responsible,  who  should  take  charge 
of  said  property,  pay  freight  on  the  same,  or  the  same  might  be  kept 
on  board  the  vessel,  or  stored  in  hulks  or  in  lighters  by  the  carrier  at 
the  expense  and  risk  of  the  owner,  shipper,  or  consignee.  It  is  claim- 
ed that  by  virtue  of  this  agreement,  so  stipulating  that  lighterage  shall 
be  at  the  expense  and  risk  of  the  consignees,  no  duty  was  imposed  on 
the  ship  to  pay  for  lighterage,  and  that  therefore  the  contract  of  the 
North  Alaska  Steamship  Company  with  the  appellee  was  a  personal' 
contract  made  on  the  credit  of  that  company,  for  the  breach  of  which 
there  is  no  lien  upon  the  ship.  We  cannot  see  that  the  contract  made 
between  the  carrier  and  the  shippers  of  freight  has  anything  to  do  with 
the  question  of  the  appellee's  lien  under  his  contract  of  lighterage. 
That  was  a  maritime  contract  for  a  breach  of  which  the  appellee  had  a 
lien  upon  the  vessel.  He  was  not  a  party  to  the  agreement  between  the 
carrier  and  the  shippers,  and  his  rights  are  in  no  way  affected  by  the 
fact  that  the  carrier  saw  fit  to  recoup  the  expense  of  lighterage  from 
the  owners  or  consignees  of  the  goods. 

The  appellant  contests  the  allowance  of  $475  and  $150  as  sued  for  in 
the  second  and  third  causes  of  action.  All  of  these  diarges  arose  out 
of  the  service  of  lightering  the  vessel.  $426  was  for  lightering  at 
Golovin  Bay,  a  service  which  was  not  included  in  the  original  con- 
tract. But  the  ship  had  cargo  to  deliver  there,  and  the  agent  of  the 
North  Alaska  Steamship  Company  engaged  the  services  of  the  ap- 
pellee and  promised  to  furnish  him  lighters  there  for  the  work.  He 
did  not  have  the  lighters  there.  In  consequence,  the  appellee  was  re- 
quired to  use  his  steam  scow  at  his  own  expense,  and,  upon  the  evi- 
dence in  the  record,  we  can  discover  no  error  in  the  allowance  of  $426 
for  that  service.  In  addition  to  that  there  was  $20  charged  for  the 
detention  of  the  appellee's  lighters  while  lightering  lumber  which  was 
to  go  up  Solomon  river.  The  agent  of  the  ship  had  the  lumber  taken 
oS  wh<!re  the  water  was  too  low.  The  lighters  got  stratKled  on  the 
160  F.— 54 
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bar,  and,  for  the  resulting  delay,  the  agent  agreed  to  pay  the  appellee. 
Thirty  dollars  was  for  carrying  freight  from  Nome  to  a  bark  at  Golo- 
vin  Bay.  The  $150  item  was  for  demurrage  for  the  detention  of  the 
appellee's  lighters  at  Lane's  Derrick.  The  ship's  agent  insisted  that 
the  appellee  should  take  the  scow  into  Lane's  Eterrick  while  the  water 
was  very  low,  and  agreed  to  pay  for  demurrage  in  the  sum  of  $160 
if  there  was  detention  of  the  same.  All  these  items  were,  according 
to  the  testimony,  subsequently  presented  to  the  agent,  and  were  ap- 
proved by  him.  We  find  no  error  in  their  allowance  by  the  court  be- 
low. ^ 

One  of  the  items  allowed  in  the  decree  is  $250,  wharfage  paid  by 
libelant  to  the  Chesley  Wharf,  on  tlie  lighter  which  the  North  Alaska 
Steamship  Company  agreed  to  carry  on  the  Garonne,  and  which  it  did 
not  carry.  By  the  contract  of  May  16th,  the  steamship  was  to  carry 
the  lighter,  which  had  been  constructed  at  the  Chesley  Wharf,  and 
certain  knock-down  scows  which  were  also  lying  on  that  wharf,  and  it 
was  understood  that  the  steamship  was  to  be  brought  to  that  wharf 
from  its  dock  three-quarters  of  a  mile  distant,  in  order  to  take  said 
property  on  board.  The  steamship  could  not  carry  out  its  part  of  the 
agreement,  and  refused  to  carry  the  lighter  on  that  voyage.  When 
this  was  known,  the  appellee  caused  the  knock-down  scows  to  be  haul- 
ed from  the  Chesley  Wharf  and  delivered  to  the  steamship  at  her  dock, 
but  there  was  no  actual  delivery  of  the  lighter  to  the  steamship,  or  to 
her  master,  or  to  any  authorized  agent  or  officer.  The  testimony  of 
the  appellee  on  that  subject  is  that,  in  a  conversation  which  he  had  with 
Ferguson  just  before  the  steamship  sailed,  the  latter  promised  that  he 
would  bring  the  lighter  on  the  next  trip  of  the  Garonne,  and  in  an- 
'swer  to  the  question  as  to  what  was  said  at  that  time  with  reference 
to  taking  charge  of  the  lighter,  the  appellee  answered,  **He  said  that 
Hastings  would  attend  to  it — ^that  he  would  be  down  there  when  we 
left,  and  he  would  take  charge  of  her."  Hastings  was  the  assistant 
traffic  manager  of  the  North  Alaska  Steamship  Company,  and  he  tes- 
tified that  all  he  knew  about  the  lighter  was  that  he  understood  that 
there  was  some  agreement  between  Ferguson  and  the  appellee  about 
the  delivery  of  the  same,  but  as  to  the  details  of  the  transaction  he  was 
not  informed.  There  was  no  evidence  that  he  or  any  agent  or  officer 
of  the  steamship  company  ever  took  possession  of  the  lighter.  Under 
the  general  maritime  law,  the  contract  of  aflFreightment  of  the  lighter 
created  no  lien  on  the  vessel  unless  there  was  a  delivery.  "The  recep- 
tion of  the  goods  by  the  master  on  board  of  the  ship  or  at  a  wharf  or 
quay  near  the  ship  for  the  purpose  of  carriage  therein,  or  by  any  person 
authorized  by  the  owner  or  master  so  to  receive  them,  or  seeming  to 
have  this  authority  by  the  action  or  assent  of  the  owners  or  master, 
binds  the  ship  to  the  safe  carriage  and  delivery  of  the  goods."  1  Par- 
sons, Shipping  &  Admiralty,  183.  The  evidence  fails  to  show  that 
the  appellee  ever  parted  with  the  possession  of  the  lighter.  The  prom- 
ise of  Ferguson  that  he  would  send  Hastings  to  take  charge  of  her  for 
the  purpose  of  keeping  her  and  sending  her  on  the  next  voyage  of  the 
ship,  a  promise  which  was  not  fulfilled,  was  not  a  delivery  to  the  ship. 
GuflFey  v.  Alaska  &  P.  S.  S.  Co.,  130  Fed.  271,  64  C.  C.  A.  617,  and  cases 
there  cited.    The  item  of  $250,  therefore,  charged  for  wharfage  of  the 
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lighter,  and  $1,000  damages  for  the  loss  of  the  use  of  the  same  during 
the  season  at  Nome,  can  constitute  no  charge  against  the  ship,  and 
must  therefore  be  disallowed. 

As  to  the  material  of  the  knock-down  scows,  the  evidence  sustains 
the  finding  of  the  court  below  that  it  was  delivered  to  the  vessel  at  its 
dock.  The  expense  of  $46.40,  for  hauling  the  same,  however,  is  no 
charge  upon  the  ship,  and  must  be  disallowed.  But  we  perceive  no 
reason  why  the  ship  is  not  chargeable  with  the  sum  of  $446.30  al- 
lowed by  the  court  below  as  damages  for  the  failure  of  the  vessel  to 
carry  a  portion  of  said  material  after  receiving  the  same  at  its  dock. 

The  decree  of  the  court  below  will  be  modified  in  accordance  with 
the  foregoing  views,  and  a  decree  will  be  entered  for  the  appellee  in 
the  sum  of  $2,316.65,  and  costs  allowed  by  the  court  below,  but  with- 
out costs  in  this  court. 


PUGBT  SOUND  NAVIGATION  CO.  ▼.  LAVENDER  et  aL* 

(arcult  court  of  Appeals,  Ninth  arcait    Marcn  2,  1906.) 

No.  1,425. 

Pleading — Sufficiency  of  Complaint. 

A  complaint  based  on  negligence  in  the  equipment  and  management  of 
a  Tessel  ^s  not  insufficient  after  verdict  because  it  alleges  the  ownership 
and  operation  of  the  vessel  by  defendant  in  the  present  tense  only,  where 
It  further  alleges  that  the  negligent'  acts  specified  were  those  of  defend- 
ant. 

Death— Action  fob  Causing  Death— Evidence— Eabnings  of  Deceased. 

In  an  action  for  wrongful  death,  it  was  competent  for  the  wife  of  the 
deceased  to  testify  that  he  was  engaged  to  go  upon  a  voyage  and  the 
amount  he  would  have  earned  by  it,  based  upon  his  earnings  on  a  like 
voyage  made  the  previous  year. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Death,  |  88.] 

APPEAL  AND  Ebbob— Review— Harmless  Erbob— Evidenoe. 

Permitting  a  witness  to  testify  to  the  death  of  a  person  by  drowning, 
although  the  witness  was  not  present  and  had  no  personal  knowledge  of 
the  fact,  If  error,  was  harmless,  where  she  stated  that  her  knowledge  was 
from  hearsay,  and  where  the  fact  was  proved  by  others  who  were  eye- 
witnesses and  was  undisputed. 

[Ed.  Note. — For  cases  In  i>oint,  see  Oent  Dig.  vol.  8,  Appeal  and  Error» 
§§  4161-^170.] 

,  Same. 

A  statement  made  by  a  bystander  to  the  captain  of  a  vessel  after  the 
drowning' of  a  member  of  the  crew,  giving  his  opinion  that  It  was  due  to 
the  fault  or  negligence  of  the  officers  and  crew  in  failing  to  save  the 
drowning  man,  was  not  admissible  in  evidence  as  part  of  the  res  gestae, 
but  its  admission  was  harmless  error,  where  the  jury  by  special  findings 
placed  the  liability  of  the  vessel  owner  for  the  death  on  other  grounds. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  EiTror, 
li  4171-4177.1 
.  Baicb— Opinion  B}vidence. 

Permitting  a  witness  who  was  not  an  expert  to  state  what  would  occur 
If  a  person  attempted  to  open  a  defective  port  on  a  vessel  was  not  re- 
versible error,  where  from  his  description  of  the  condition  of  the  port 
the  result  of  such  an  attempt  would  be  obvious. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  8,  Appeal  and  £}rror,. 
H  4168-4188.1 

•Rehearing  tl-Miieii  June  10,  1008. 
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A.  Sams— Cube  by  Instruction. 

Permitting  the  testimony  of  a  witness  as  to  a  fact  to  remain  In  the  rec 
ord  subject  to  objection,  although  he  admitted  on  cross-examination  that- 
his  statement  was  based  upon  hearsay  only,  was  not  reversible  error 
where  the  Jury  were  expressly  instructed  that  sach  testimony  was  in- 
competent, and  should  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  3,  Appeal  and  E^rror> 
K  4178-4184.] 

7.  Master  and  Sesyant— Action  fob  Causing  Death— Suffioixnot  of  Bti- 

DENCE. 

Evidence  considered,  and  held  sufficient  to  sustain  a  verdict  finding  that 
the  drowning  of  a  member  of  the  crew  of  a  vessel,  who  was  sent  to  open 
a  port,  was  due  to  the  defective  conditioa  of  the  port,  the  gate  of  which 
fell  out  with  him  when  opened. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  34,  Master  and  Serv- 
ant, §  959.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington. 
See  166  Fed.  361. 

Ira  Bronson  and  D.  B.  Trefethen,  for  plaintiff  in  error. 
Byers  &  Byers,  for  defendants  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Jud^e.  At  a  previous  term  of  this  court  this 
cause,  after  a  hearing  upon  the  merits,  was  ordered  dismissed  for 
the  reason  that  in  the  complaint,  as  shown  by  the  record,  there  was 
lack  of  jurisdictional  averments.  156  Fed.  361.  Upon  a  petition  for 
a  rehearing  it  was  made  to  appear  that  the  cause  had  been  removed 
from  a  state  court  to  the  Circuit  Court,  and  that  the  petition  for  such 
removal  had  set  forth  the  diversity  of  citizenship  necessaiy  to  justify 
removal  and  to  show  jurisdiction  in  the  Circuit  Court.  On  that  pe- 
tition and  a  supplemental  record  showing  the  facts  so  alleged,  the 
dismissal  of  the  cause  ordered  by  this  court  was  set  aside,  and  the 
case  was  reinstated  for  decision  on  the  merits.  The  plaintiff  in  the 
court  below  was  Mary  R.  Lavender,  the  widow  of  R.  O.  Lavender. 
The  complaint  alleged,  in  substance,  that  on  November  3,  1904,  R. 
O.  Lavender  was  employed  by  the  plaintiff  in  error  upon  the  steamer 
Lydia  Thompson  in  the  capacity  of  watchman;  that  he  was  direct- 
ed by  the  mate  of  said  vessel  to  open  the  port  on  the  port  side  of 
said  vessel  preparatory  to  making  a  landing  at  the  wharf  at  Olga; 
that  the  port  was  so  defectively  and  dangerously  constructed  and  in 
such  poor  repair  that  it  was  dangerous  to  one  to  open  the  same,  and 
the  defects  were  known  to  the  plaintiff  in  error,  or  by  ordinary  care 
should  have  been  known  to  it,  and  were  unknown  to  the  said  R.  O. 
Lavender;  that,  when  he  attempted  to  and  did  open  the  port,  he  fell 
through  the  opening  into  the  water  and  was  drowned.  The  com- 
plaint also  alleged  negligence  in  the  failure  of  the  mate  to  cause  an 
immediate  alarm  and  to  promptly  lower  a  boat  to  rescue  said  Laven- 
der, and  further  alleged  that  the  steamer  was  not  properly  and  suf- 
ficiently manned,  in  that  there  was  no  lookout  thereon  to  give  an 
alarni  in  case  of  accident.    The  cause  was  tried  before  a  jury,  and  a 
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verdict  rendered  for  the  plaintiflf  therein  in  the  sum  of  $5,500.  The 
jury  being  requested  that,  in  case  they  returned  a  verdict  for  the 
plaintiff,  to  state  the  specific  acts  of  negligence  on  the  part  of  the 
defendant  which  were  the  proximate  cause  of  the  death  of  said  Lav- 
ender, answered :  "Defective  port  and  ship  not  properly  manned." 

It  is  assigned  as  error  that  the  court  below  permitted  a  judgment 
to  be  based  upon  a  complaint  which  failed  to  allege  that  die  plain- 
tiff in  error  owned  or  operated  the  vessel  at  the  time  of  the  accident. 
The  amended  complaint,  which  was  filed  some  seven  months  after 
the  date  of  the  accident,  alleged : 

'*That  the  defendant,  the  Puget  Sonnd  Navigation  Company,  is  the  owner 
and  operator  of  a  certain  steamer  called  the  *Lydla  Thompson.'  ^ 

It  is  argued  that  this  is  no  allegation  that  the  plaintiff  in  error 
owned  the  steamer  at  the  time  of  the  accident,  and  therefore  it  is 
insufficient  to  sustain  the  judgment.  It  is  true  that  the  allegation  of 
the  complaint  states  the  ownership  of  the  steamer  by  the  plaintiff 
in  error  in  the  present  tense,  but  in  setting  forth  the  accident  which 
occurred  to  the  decedent  on  November  3,  1904,  the  complaint  di- 
rectly alleges  the  same  to  have  been  the  result  of  negligence  on  the 
part  of  the  plaintiff  in  error  in  not  having  said  steamer  properly 
manned,  etc.;  the  plain  inference  of  the  pleading  being  that  at  that 
date  the  plaintiff  in  error  owned  and  operated  the  steamer.  In  the 
absence  of  a  demurrer  or  a  motion  to  make  the  complaint  more  spe- 
cific, or  objection  to  the  testimony  on  that  ground,  the  plaintiff  in 
error,  after  having  defended  in  the  court  below  on  the  assumption 
that  it  owned  and  operated  the  steamer  at  the  date  of  the  accident, 
cannot  now  in  this  court  avail  itself  of  the  alleged  defect  in  the  com- 
plaint 

It  is  contended  that  there  was  error  in  allowing  Mary  R.  Lavender 
to  testify  on  the  trial  that  R.  O.  Lavender  was  engaged  for  a  voyage 
soon  to  commence,  under  which  he  was  to  have  $50  a  month  and  a 
percentage  of  profits  in  addition  thereto,  which  "would  amount  to 
$1,500  a  y«ar  or  more."  This  statement,  the  witness  explained,  was 
based  upon  his  earnings  under  like  conditions  on  a  voyage  made  the 
previous  year.  We  see  no  error  in  admitting  the  testimony.  It  was 
competent  for  the  witness  to  testify  of  her  own  knowledge  what  the 
deceased  was  making,  and  that  was  in  substance  what  she  testified  to. 

Error  is  assigned  to  the  ruling  of  the  court  in  allowing  Mrs.  Laven- 
der to  testify  to  the  positive  fact  of  the  death  of  R.  O.  Lavender.  It 
is  urged  that  there  was  no  evidence  that  she  knew  that  he  was  dead, 
and  that  she  could  have  known  nothing  thereof  of  her  own  knowl- 
edge. But  she  had  already  testified,  without  objection,  that  Lavender 
was  drowned  on  November  3d.  On  a  repetition  of  the  question  the 
objection  was  made  that  she  had  no  knowledge  as  to  his  death.  The 
objection  was  overruled,  and  she  repeated  her  answer  that  he  was 
drowned  on  November  3,  1904.  She  afterwards  admitted  that  her 
knowledge  was  derived  from  the  statements  of  others.  The  jury 
fully  understood  the  nature  of  her  testimony  and  the  source  of  her 
knowledge.  There  was  testimony  of  other  witnesses  showing  the 
fact  of  Lavender's  death  by  drowning  on  that  date^  and  no  evidence 
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whatever  was  offered  to  contradict  it.  If  there  was  error,  therefore, 
in  the  admission  of  the  testimony  so  given  by  the  witness,  it  was 
harmless. 

Error  is  assigned  to  the  refusal  of  the  court  to  strike  out  the  testi- 
mony of  E.  J.  Glover  as  to  what  he  said  to  the  captain  after  the  boat 
had  been  lowered  for  the  purpose  of  picking  up  Lavender,  and  the 
effort  to  rescue  him  had  been  abandoned.    He  testified : 

'*I  turned  to  the  captain,  and  told  lilm  It  was  a  cold-blooded  piece  of  mur- 
der, as  I  thought." 

A  motion  to  strike  this  out  as  immaterial,  irrelevant,  and  incompe- 
tent was  overruled.  The  evidence  was  permitted  to  remain  in  the  case 
not  as  probative  of  negligence  on  the  part  of  the  plaintiff  in  error,  but 
as  a  part  of  the  res  gestae.  In  regarding  it  as  properly  admissible  as 
of  the  res  gestae,  we  think  the  court  below  was  in  error,  for  the  state- 
ment so  made  by  the  witness  was  but  the  expression  of  the  opinion  of 
a  bystander  after  the  event.  But  we  are  not  convinced  that  there  was 
reversible  error  in  the  ruling  of  the  court  The  witness  testified  fully 
as  to  all  that  he  observed  concerning  the  efforts  of  the  officers  and 
crew  of  the  steamer  to  rescue  the  watchman  from  drowning,  and  the 
jury,  if  they  credited  his  testimony,  might  or  might  not  find  negligence 
therein.  It  is  clear,  however,  that  the  jury  were  not  influenced  in  their 
verdict  by  this  expression  of  opinion,  because  in  their  special  verdict 
in  answer  to  the  question  as  to  what  negligence,  if  any,  caused  the  ac- 
cident, they  specified  that  it  was  the  defective  port  and  the  failure  to 
properly  man  the  ship.  The  statement  of  the  opinion  of  the  witness 
Glover  was  directed  solely  to  the  unsuccessful  efforts  of  the  officers 
and  men  to  rescue  the  watchman  from  drowning.  At  the  time  when 
he  made  the  remark,  which  he  testifies  he  did  make  to  the  captain,  he 
knew  nothing  whatever,  as  the  jury  well  knew,  of  any  defect  in  the 
port,  and  knew  nothing  whatever  about  the  manning  of  the  ship.  It 
is  plain,  therefore,  that  the  jury  who  heard  his  testimony  understood 
his  remark  to  the  captain  to  refer  solely  to  his  opinion  as  to  the  hand- 
ling of  the  small  boat,  or  delay  in  getting  it  out,  or  the  failure  to  pick 
up  the  man  whom  the  witness  saw,  as  he  testified,  floating  in  the  water 
near  the  boat  and  within  reach. 

The  objection  is  made  that  the  witness  Glover  was  allowed  to  testify 
what  the  result  would  be  if  a  man  attempted  to  pull  the  upper  doors 
of  the  port  around  while  the  lower  door  of  the  port  was  unfastened. 
It  is  urged  that  this  testimony  was  incompetent  for  the  reason  that  the 
witness  was  not  a  seaman  nor  an  expert.  The  witness  very  fully  ex- 
plained to  the  jury  the  condition  of  the  doors  of  the  port  and  their  fas- 
tenings as  he  saw  them  soon  after  the  accident.  In  the  light  of  that 
description,  it  needed  no  expert  to  say  what  would  be  the  result  of 
the  attempt  to  pull  the  upper  doors  around.  It  was  a  matter  of  which 
any  one  could  testify  for  the  result  was  plain  and  obvious  to  any  ob- 
server. 

It  is  contended  that  the  court  below  erred  in  permitting  the  witness 
Hohl,  who  had  testified  that  Lavender  fell  out  through  the  port,  to 
explain  how  he  knew  it  if  he  did  not  see  it.  He  answered  that,  when 
be  went  below,  the  fireman  told  him  how  Lavender  went  out.    This 
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answer  was  taken  subject  to  objection.    If  there  was  error  in  its  admis- 
sion, it  was  cured  by  the  charge  to  the  jury,  in  which  the  court  said : 

'The  Jury  must  Imse  tbelr  verdict  upon  competent  and  legal  eridence.  The 
direct  testimony  of  eyewitnesses  is  referred  to  as  contradistinguished  from 
proved  facts  and  circumstances  which  may  be  equally  convincing  as  the  testi- 
mony of  eyewitnesses — those  who  saw  and  heard  the  actual  transaction,  but 
the  court  does  not  mean  for  you  to  Infer  that  hearsay  reports  testified  to  by 
witnesses  on  the  stand  are  to  take  the  place  of  legal  evidence.  A  witness  who 
details  to  the  Jury  a  fact  as  a  fact  which  be  knows  only  because  another  per- 
son, when  not  under  oath,  has  told  It  to  him,  does  not  plve  competent  legal 
evidence.  Under  the  law  of  the  country  facts  that  are  put  In  Issue  have  to 
be  proved  on  the  trial  of  a  case  In  court  by  the  sworn  testimony  of  witnesses, 
and  the  law  does  not  permit  an  Invasion  of  that  rule  by  allowing  a  person  to 
make  a  statement  of  a  fact  which  he  claims  to  know  by  reason  of  being  tolrl 
by  some  one  else,  when  that  some  one  else  has  not  come  Into  court  and  sworn 
to  It,  and  that  does  not  make  It  sworn  evidence  or  competent  evidence,  and 
every  statement  of  that  kind  detailed  by  a  witness  on  the  trial  should  be  dis- 
regarded by  the  Jury." 

It  is  strenuously  urged  that  the  court  erred  in  refusing  to  instruct 
•the  jury  to  return  a  verdict  for  the  plaintiiff  in  error,  and  the  rule  is 
invoked  which  was  expressed  in  Patton  v.  Texas  &  Pacific  Ry.  Co., 
179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  where  it  was  said: 

"A  different  rule  obtains  as  to  an  employ^.  The  fact  of  accident  carries 
with  It  no  presumption  of  negligence  on  the  part  of  the  employer,  and  It  Is 
an  affirmative  fact  for  the  Injured  employ^  to  establish  that  the  employer  has 
been  guilty  of  negligence.** 

The  further  rule  is  invoked  that: 

"It  Is  not  sufBclent  for  the  employ^  to  show  that  the  employer  may  have 
been  guilty  of  negligence.  The  evidence  must  point  to  the  fact  that  be  was. 
And  where  the  testimony  leaves  the  matter  uncertain,  and  shows  that  any 
one  of  half  a  dozen  things  may  have  brought  about  the  injury,  for  some  of 
which  the  employer  Is  responsible,  and  for  some  of  which  he  Is  not,  It  is 
not  for  the  Jury  to  guess  between  these  half  a  dozen  causes,  and  find  that  the 
negligence  of  the  employer  was  the  real  cause,  when  there  Is  no  satisfactory 
foundation  in  the  testimony  for  that  conclusion.'' 

It  was  impossible  for  the  jury  to  be  in  doubt  as  to  what  cause  pro- 
duced the  death  of  Lavender.  He  was  a  shipmaster  of  experience, 
temporarily  employed  on  the  steamer,  and  was  making  his  first  voyage 
thereon.  He  had  never  opened  the  port  of  the  vessel.  He  was  in- 
structed to  go  below  to  open  the  upper  portion  of  the  port  consisting  of 
two  doors  meeting  in  the  center,  and  to  prepare  for  landing  at  Olga. 
The  lower  half  of  the  port  consisted  of  a  heavy  gate  let  into  the  side  of 
the  vessel.  He  went  below,  and  was  seen  at  the  port  endeavoring  to 
open  it,  and  then  disappeared  from  view.  The  port  stood  open.  The 
gate  which  closed  the  lower  portion  of  it  had  gone  out  There  was 
proof  tending  to  show  that  the  gate  had  been  fastened  at  but  one  end, 
and  that,  if  one  opened  the  upper  doors,  the  result  would  be  to  precipi- 
tate him  into  the  water  through  the  yielding  of  the  unfastened  lower 
gate.  The  proof  is  convincing  that  Lavender  fell  into  the  water 
through  the  port,  and  was  drowned.  There  is  no  room  for  conjecture 
as  to  the  cause  of  the  accident,  if  accident  it  was,  and,  if  it  was  not 
an  accident,  the  only  other  tenable  hypothesis  is  suicide.  Th^e  was 
sufficient  in  the  evidence  to  disprove  the  theory  of  suicide.  One  strong 
and  convincing  circumstance  was  the  fact  that  the  gate  went  out  into 
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the  water  at  the  same  time  that  Lavender  did.  Another  is  the  fact  that 
Lavender  was  heard  calling  for  help,  and  that  he  seemed  to  be  exert- 
ing himself  to  the  last  and  until  he  finally  sank  from  cold  and  exhaus- 
tion. We  are  unable  to  see  how,  under  the  evidence  in  the  case,  the 
court  properly  could  have  instructed  the  jury  to  find  a  verdict  for  the 
plaintiff  in  error. 

We  find  no  error  for  which  the  judgment  should  be  reversed.    It  is 
therefore  affirmed. 


WALKBR  T.  SHASTA  POWE3R  CX>. 

(Circuit  Court  of  Appeals,  Ninth  C^cuit    February  8,  1908.) 

No.  1,501. 

1.  EiciNENT  Domain— "PuBuo  UsE^—ELECTBioiTr. 

The  taklDg  of  land  for  a  right  of  way  for  a  ditch  and  a  flume  to  con- 
vey water  used  In  furnishing  electricity  to  the  public  generally  or  to  all 
persons  within  a  county  or  elsewhere  in  the  state  for  lighting,  power, 
and  heating  purposes  is  a  public  use  within  Code  Civ.  Proc.  Cal.  f  1298, 
and  Giy.  Code,  I  1001,  authorizing  the  exercise  of  the  right  of  eminent  do- 
main in  behalf  of  certain  public  uses. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  18,  Eminent  Domain, 
§  80. 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5825-5837 ;  vol. 
8,  p.  7774.] 

2.  Same— Designation  of  Public  Use— LEaisLATivE  AUTHOBmr. 

The  Legislature  cannot  make  that  a  public  use  which  is  essentially  a 
private  use,  and  the  question  whether  a  use  is  public  in  its  nature  is  a 
judicial  question ;  but  generally,  where  it  is  uncertain  whether  the  use  is 
of  a  public  or  private  character,  the  legislative  determination  of  the  ques- 
tion is  of  persuasive  force,  and  the  counts  wUl  not  disturb  it. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig:  voL  18,  Eminent  Domain, 
H  165-167.] 

8.  Same— Abticles  op  I noobpobation— Effect. 

The  question  whether  the  exercise  of  the  right  of  eminent  domain  is  to 
be  denied  a  corporation  is  not  to  be  tested  solely  by  the  description  of  the 
objects  and  purposes  set  forth  in  the  articles  of  incorporation.  It  may 
be  governed  by  evidence  aliunde  showing  the  actual  purposes  in  view. 

4.  Same— Pbivate  and  Public  Uses  Coicbinsd— Effect  on  Right  of  Emi- 

nent Domain. 

That  a  corporation  purposes  to  engage  in  a  private  use  In  addition  to 
serving  a  public  use  does  not  deprive  it  of  the  right  to  exercise  eminent 
domain  for  the  public  use. 

5.  Same— Evidence— A dmissibilitt. 

In  a  proceeding  to  condemn  land  for  a  right  of  way  for  a  ditch  and  a 
flume  to  conduct  water  to  be  used  In  furnishing  electricity  to  the  pub- 
lic, defendant  could  not  show  that  there  was  no  water  subject  to  appro- 
priation by  complainant  in  the  creeks  from  which  it  purposed  to  conduct 
water  to  the  ditch  and  the  flume,  where  defendant  had  not  put  in  issue 
complainant's  allegation  that  it  owned  3,000  inches  of  water,  the  denial 
that  complainant  owned  or  was  entitled  to  3.000  miner's  inches  or  any 
water  to  be  conducted  or  that  could  be  conducted  by  the  plaintiff  by 
means  of  its  ditdti  or  flume  not  putting  in  issue  the  allegation  that  com- 
plainant owned  the  water  which  it  claimed  to  have  appropriated,  and 
where  the  question  of  the  rights  of  the  other  appropriators  of  the  water 
was  not  before  the  court,  the  owners  of  such  rights  not  being  parties  to 
the  suit    Tbe.  use  intended  to  be  subserved  l>eing  a  public  one^  complalD- 
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ant  could,  If  necessary,  instttnte  suits  to  recondemn .  the  rights  of  other 
approprlators. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

For  opinion  below,  see  149  Fed.  668. 

The  defendant  In  error,  a  corporation  organized  under  a  general  corpora- 
tion act,  assumed  In  Its  articles  the  following,  among  other  powers:  "To  sell, 
furnish  and  deal  In  tiectric  light,  heat  and  power,  and  to  dispose  of  such  por- 
tions thereof,  as  may  not  be  used  by  the  corporation,  to  cities,  towns,  Tillages, 
public  and  private  corporations,  political  subdivisions  and  individuals;  to  lo- 
cate, daim,  divert,  and  otherwise  acquire  water  and  water  rights  under  the 
laws  of  the  state  of  California,  and  under  the  laws  of  any  other  state  or  terri- 
tory of  the  United  States  for  any  and  all  purposes;  to  construct,  acquire  and 
maintain  ditches,  dams,  pipes,  pipe  lines,  tunnels,  levees,  viaducts,  bridges, 
embankments,  and  excavations,  to,  across,  and  from  any  water  course,  lake, 
stream,  or  waterway,  and  to  sell,  lease,  grant,  or  otherwise  dispose  of  so  much 
of  the  water  or  water  rights  thus  secured,  controlled,  or  appropriated,  as  may 
not  be  used  by  this  corporation,  to  other  persons  or  corporations  by  special 
contracts  or  otherwise.'*  Prior  to  the  organization  of  the  defendant  in  error. 
Joseph  A.  Rossi  had  posted  and  filed  notices  of  the  appropriation  of  water.«^ 
of  Hat  creek.  Lost  creek,  and  Bear  creek,  "all  in  Shasta  county,  Oal.,  and 
thereafter  Rossi  conveyed  his  rights  in  said  water  to  the  corporation,  and  the 
corporation  conmienced  to  construct  and  continued  to  construct,  ditches,  flumes, 
and  other  works  necessary  to  divert  and  appropriate  the  water.  A  part  of  the 
work  was  the  construction  of  a  ditch  and  flume  more  than  12  miles  long,  the 
line  of  which  crosses  a  portion  of  the  lands  of  the  plaintiff  In  error.  The  de- 
fendant in  error  obtained  from  the  city  of  Redding,  a  city  of  more  than  5»000. 
Inhabitants,  and  from  the  county  of  Shasta,  licenses  to  ere^t  poles,  stretch 
wires,  and  other  appliances  for  the  purpose  of  conducting  and  transmitting 
electricity  for  power,  light,  and  other  necessary  and  useful  purposes,  over, 
along,  and  upon  the  streets,  alleys,  and  avenues  of  the  city  of  Redding,  and  the 
roads,  bridges,  and  public  highways  of  Shasta  county.  It  constructed  a  power 
house  and  installed  therein  machinery  sufficient  to  generate  electricity  by  the 
use  of  the  water  to  the  extent  of  more  than  2,000  horse  power,  and  construct- 
ed a  pole  line  about  27  miles  in  length  for  the  purpose  of  transmitting  the 
electricity  thus  generated  to  a  substation  which  it  had  constructed  in  the  city 
of  Redding.  In  the  substation  it  had  Installed  machinery  and  had  extended 
pole  lines  therefrom  throughout  the  dty  of  Redding  for  the  purpose  of  dis- 
tributing electricity.  It  commenced  the  present  suit  for  the  purpose  of  con- 
demning a  right  of  way  for  its  ditch  and  flume  over  the  lands  of  the  plaintiff 
in  error.  It  alleged  in  the  bill  that  its  purpose  was  to  supply  by  means  of 
electricity  and  electric  power  the  necessary  public  needs  in  the  county  of 
Shasta  and  elsewhere  in  the  state  of  Oalifomia  for  light,  heat,  and  power, 
and  to  supply  a  necessary  public  use  as  aforesaid;  that  it  would  be  impos- 
sible to  utilize  its  water  for  said  necessary  public  use  except  by  taking  the 
same' out  of  Bear  creek,  and  conducting  the  same,  by  means  of  its  ditch,  along 
its  surveyed  and  established  ditch  line,  over  and  across  the  land  of  the  plain- 
tiff in  error,  and  further  alleged  that  a  large  part  of  the  public  in  general 
and  a  large  proportion  of  the  inhabitants  and  citizens,  residents,  householders, 
and  freeholders  within  the  county  of  Shasta  and  elsewhere  in  the  state  of 
California,  are  not  supplied  with  electricity  or  electric  current  for  heat,  light, 
or  power,  and  the  supplying  of  electricity  and  electric  current  for  heat,  light, 
and  power  to  the  public  in  general,  and  to  the  inhabitants,  citizens,  residents, 
householders,  and  freeholders  within  the  county  of  Shasta  and  elsewhere  lu 
the  state  of  California,  is  and  was  at  all  of  the  times  therein  mentioned  a  pub- 
lic necessity,  and  that  the  right  of  way  over  the  said  land  of  said  defendant 
T.  B.  Walker  sought  to  be  condemned  is  necessary  for  said  public  use.  The 
answer  denied  on  information  and  belief  that  the  defendant  In  error  was  or- 
ganized for  the  purpose  set  forth  in  the  complaint,  and  denied  upon  informa- 
tion and  belief  that  its  purpose  was  "to  generate  or  transmit  or  furnish  elec- 
tricity or  electric  current  to  the  public  in  general  or  to  all  inhabitants  or  per- 
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sons  witbin  the  county  of  Shasta  or  elsewhere  in  the  state  of  California  for 
the  necessary  public  use  or  use  of  light  or  power  or  heat,"  and  alleged  that 
the  plaintiff  in  error  ''believes,  and  upon  Information  and  b^ief  alleges,  that 
it  is  the  purpose  of  the  corporation  to  sell  electricity  and  electric  current  to 
such  persons  as  the  board  of  directors  shall  deem  proper,"  etc. ;  "that  it  is  not 
the  purpose  of  said  plaintiff  to  furnish  electricity  or  electric  current  to  every 
Individual  member  of  the  community  in  the  county  of  Shasta,  or  any  commu- 
nity, who  shall  demand  or  request  the  delivery  thereof,  but  that  said  corpora- 
tion only  proposes  to  deliver  electricity  and  electric  current  which  it  does  not 
use  itself,  and  to  deliver  such  portions  which  it  does  not  use  itself  only  to 
such  persons  and  in  such  locality  and  in  suc^  manner  as  the  board  of  di- 
rectors of  said  plaintiff  shall  deem  proper."  Upon  the  issues  and  evidence 
the  court  found  as  facts,  among  others,  that  the  defendant  in  error,  imme- 
diately after  its  organization  in  1904,  acquired  the  right  to  divert  and  use 
3,000  inches  measured  under  a  four*inch  pressure  of  the  waters  of  Hat  creek 
and  other  creeks  in  the  county  of  Shasta,  and  commenced  the  construction  of 
its  ditches  as  alleged  in  the  bill,  and  as  set  forth  in  the  statement  of  the  facts : 
**that  said  plaintiff  is  not  engaged  in  any  private  business^  nor  has  it  for  its 
own  private  purposes  any  use  for  any  of  said  electricity  except  such  as  may 
be  necessary  for  the  heat  and  light  of  its  said  works,  which  are  incidental  to 
the  said  public  use  aforesaid ;  that  it  is  necessary  for  said  plaintiff  to  conduct 
water  by  means  of  said  ditches,  flumes,  and  pipe  lines  at  large  expense  as 
above  found  to  its  said  water  house,  and  to  use  the  said  water  to  operate  such 
machinery  for  the  purpose  of  supplying  the  public  of  said  Shasta  county  as 
hereinbefore  found,  and  for  such  public  uses  as  hereinbefore  found."  Thi> 
court  decreed  to  the  defendant  in  error  a  right  of  way  for  its  ditch  across  thp 
lands  of  the  plaintiff  in  error  upon  payment  to  him  of  the  sum  of  $742.30 
and  the  costs  of  suit 

.  The  final  order  of  condemnation  recites:  "It  is  hereby  ordered,  adjudged, 
and  decreed  that  the  strip  of  land  hereinafter  described  being  the  land  de- 
scribed in  the  complaint  herein  as  sought  to  be  taken  by  the  plaintiff  be  and 
the  same  is  hereby  finally  condemned  for  the  use  of  plaintiff  for  a  right  of 
way  for  the  ditch  described  in  the  complaint  herein,  and  for  the  purpose  of 
construction,  maintenance  and  operation  thereon  of  said  ditch  and  the  runnin&r 
of  Vater  therein,  and  for  the  purpose  of  using  the  same  by  plaintiff  In  the  con- 
struction, maintenance  of  said  ditch,  and  the  running  of  water  across  the 
said  land  of  said  defendant  in  the  said  ditch,  solely  for  the  public  use  de- 
scribed in  said  complaint  and  the  findings  and  judgment  heretofore  made  and 
entered  herein."  Upon  the  trial  there  was  no  evidence  showing,  or  tending 
to  show,  that  the  defendant  in  error  was  engaged  in  any  private  business  or 
intended  to  engage  therein.  It  offered  to  prove  as  part  of  its  case  that  it  did 
not  intend  to  engage  in  any  private  business,  and  it  adduced  testimony  that  it 
had  not  erected  any  works  or  engaged  in  any  private  enterprise  to  use  any 
portion  of  the  power,  light,  or  heat.  On  the  trial,  for  the  purpose  of  showing 
that  it  had  deprived  itself  of  the  power  to  engage  in  the  private  enterprise 
permitted  by  its  articles  of  incorporation,  it  offered  in  evidence  amended  ar- 
ticles of  incorporation  which  it  had  adopted  since  the  commencement  of  th.^ 
suit,  in  which  it  had  eliminated  from  Its  powers  the  power  to  engage  in  any 
private  enterprise  whatever.  Objection  to  such  evidence  was  made  on  tho 
ground  that  the  amendment  was  made  subsequent  to  the  commencement  of  the 
suit,  and  the  objection  was  sustained.  The  allegaUons  of  the  bill  that  a  large 
part  of  the  public  in  general,  and  a  large  portion  of  the  citizens,  residents^ 
householders,  and  freeholders  within  the  county  of  Shasta  and  elsewhere  in 
the  state  of  California,  were  not  supplied  with  electricity  or  electric  current 
for  light,  beat  or  power,  and  that  the  supplying  of  the  same  for  such  purposes- 
to  the  public  in  general  and  to  the  inhabitants,  citizens,  etc.,  within  the  county 
of  Shasta  and  elsewhere  in  the  state  of  California,  was  at  all  of  the  times 
mentioned  a  public  necessity,  was  denied  in  the  answer. 

Reid  &  Dozier  and  A.  E.  Bolton,  for  plaintiff  in  error. 

Solinsky  &  Wehe  and  Brainard  &  Kimball,  for  defendant  in  error. 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

GILBERT.  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  first  to  be  determined  is  whether  3ie  use  for  which  condemna- 
tion is  sought  is  a  pubUc  use.  Section  1238  of  the  Code  of  Civil  Pro- 
cedure of  California  makes  provision  for  the  exercise  of  the  right  of 
eminent  domain  in  behalf  of  public  uses,  and  enumerates  among  other 
public  uses  the  following: 

''Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and  pipes  for  supply- 
ing and  storing  water  tor  tlie  oj^TAtion  of  machinery  for  the  purpose  of  gene- 
rating and  transmitting  electricity  for  tlie  supply  of  mines,  quarries,  railroads, 
tramways,  mills  and  factories  with  electric  power ;  and  also  for  the  supplying 
of  electricity  to  light  or  heat  mines,  quarries,  mills,  factories,  incorporated 
cities  and  counties,  villages  and  towns;  and  also  for  furnishing  electricity 
for  lighting,  heating  or  power  purposes  to  individuals  or  corporations,  together 
with  lands,  buildings  and  all  other  ImprovemoitB  in  or  upon  which  to  erect, 
install,  place,  use  or  operate  machinery  for  the  purpose  of  generating  and 
transmitting  electricity  for  any  of  the  purposes  or  .uses  above  set  forth.*' 

There  can  be  no  doubt  that  within  this  provision  the  furnishing  of 
electricity  as  it  is  proposed  to  be  furnished  by  the  defendant  in  error 
is  a  use  for  which  the  Legislature  intended  that  the  right  of  eminent 
domain  might  be  exercised.  The  purpose  of  the  statute  is  to  remove 
obstacles  in  the  way  of  development  and  progress  in  the  state,  and 
it  is  in  harmony  with  the  Constitution  and  with  section  1001  of  the 
Civil  Code  which  gives  to  any  person,  without  further  legislative  ac- 
tion, the  power  to  acquire  property  for  any  of  the  uses  specified  in 
section  1238,  "either  by  the  consent  of  the  owner  or  by  proceedings 
had  under  the  provisions  of  title  7,  part  3  of  the  Code  of  Civil  Proce- 
dure ;  and  any  person  seeking  to  acquire  property  for  any  of  the  uses 
mentioned  in  said  title,  is  an  agent  of  the  state  or  a  person  in  charge 
of  such  use  within  the  meaning  of  these  terms  as  used  in  such  title." 

The  Legislature  cannot  by  its  enactments  make  that  a  public  use 
which  is  essentially  a  private  use,  and  the  question  whether  the  use 
is  public  in  its  nature  is  a  judicial  question  to  be  determined  by  the 
courts.  But  it  is  the  general  rule  that,  where  it  is  uncertain  and  doubt- 
ful whether  the  use  to  which  the  property  is  proposed  to  be  devoted 
is  of  a  public  or  a  private  character,  the  legislative  determination  of 
the  question  is  of  persuasive  force,  and  the  courts  will  not  undertake 
to  disturb  the  same.  It  has  been  so  held  in  California.  Lux  v.  Hag- 
gin,  69  Cal.  255,  4  Pac.  919,  10  Pac.  674;  In  re  Madera  Irrigation 
District,  92  Cal.  296,  28  Pac.  272,  675,  14  L.  R.  A.  755,  27  Am.  St. 
Rep.  106 ;  County  of  San  Mateo  v.  Coburn,  130  Cal.  631,  63  Pac.  78, 
621.  And  it  has  been  generally  held  by  the  courts  that  the  generation 
of  electric  power  for  distribution  and  sale  to  the  public  on  equal  terms 
is  a  public  enterprise,  and  that  water  used  for  that  purpose  is  devoted 
to  a  public  use.  Light  &  Power  Co.  v.  Hobbs,  72  N.  H.  531,  58  Atl.  46, 
66  L.  R.  A.  581 ;  Hollister  v.  State,  9  Idaho,  8,  71  Pac.  541 ;  Grande 
Ronde  Electrical  Co.  v.  Drake.  46  Or.  243,  78  Pac.  1031 ;  In  re  Ni- 
agara L.  &  O.  Power  Co.  (Sup.)  97  N.  Y.  Supp.  853;  Minnesota 
Canal  &  Power  Co.  v.  Koochiching,  97  Minn.  429,  107  N.  W.  406. 
In  the  case  last  cited  the  Supreme  Court  of  Minnesota  said: 
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"Electric  lighting  is  uniyersally  recognized  as  a  public  oiteiprlse*  in  aid 
of  which  the  right  of  eminent  domain  may  be  Inyoked.*' 

In  Light  &  Power  Co.  v.  Hobbs,  72  N.  H.  531-535,  58  Atl.  46, 
66  L.  R.  A.  681,  the  court  said: 

"Like  water,  electricity  exists  in  nature  in  some  form  or  state,  and  be- 
comes useful  as  an  agency  of  man's  industry  only  when  collected  and  con- 
trolled. It  requires  large  capital  to  collect,  store,  and  distribute  it  for  gen- 
eral use.  The  cost  depends  largely  upon  the  location  of  the  power  plant  A 
water  power  having  a  location  upon  tide  water  reduces  the  cost  materially. 
It  may  happen  that  the  business  cannot  be  inaugurated  without  the  aid  of  the 
power  of  eminent  domain,  or  acquisition  of  neqessary  land  or  rights  in  land. 
All  these  considerations  tend  to  show  that  the  use  of  land  for  collecting,  stor- 
ing, and  distributing  electricity  for  the  purposes  of  supplying  power  and  heat 
to  all  who  may  desire  it  is  a  public  use  similar  in  character  to  the  use  of  land 
for  collecting,  storing,  and  distributing  water  for  public  needs — a  use  that  is 
so  manifestly  public  that  it  has  been  seldom  questioned,  and  never  denied." 

But  both  private  purposes  and  public  uses  are  contemplated  in  the 
articles  of  incorporation  of  the  defendant  in  error,  as  those  articles 
stood  at  the  time  of  the  commencement  of  the  suit.-  On  that  ground 
its  power  to  exercise  the  right  of  eminent  domain  for  the  promotion 
of  the  public  purposes  is  challenged,  the  contention  being  that,  when 
such  purposes  are  so  blended,  the  want  of  power  to  exercise  the  right 
of  eminent  domain  for  the  private  purpose  excludes  its  exercise  for 
any  public  use.  But  the  question  whether  the  exercise  of  the  right  of 
eminent  domain  is  to  be  denied  or  withheld  is  not  to  be  tested  solely 
by  the  description  of  the  objects  and  purposes  set  forth  in  the  articles 
of  incorporation.  It  may  be  governed  by  evidence  aliunde  showing 
the  actual  purpose  in  view.  Matter  of  Niagara  Falls  &  Whirlpool  R. 
Co.,  108  N.  Y.  376,  16  N.  E.  429.  "The  fact  that  the  charter  powers 
of  a  corporation  to  which  the  power  of  eminent  domain  has  been  dele- 
gated embrace  both  private  purpose  and  public  use  does  not  deprive 
it-  of  the  right  of  eminent  domain  in  the  promotion  of  the  public  use." 
15  Cyc.  679;  Lake  Koen  Nav.  I.  &  R.  Co.  v.  Klein,  63  Kan.  484, 
66  Pac.  684;  Cole  v.  County  Commissioners,  78  Me.  532,  7  Atl.  397; 
Brown  v.  Gerald,  100  Me.  351,  61  Atl.  785.  Cases  are  cited  which 
are  said  to  hold  the  contrary;  but  they  are  all  cases  in  which  therc^ 
is  absence  of  proof  of  the  actual  purpose  of  the  plaintiff  in  the  con- 
demnation proceedings  to  sever  the  public  use  from  the  private  use, 
and  to  exercise  the  right  of  eminent  domain  solely  for  the  former. 
Thus  in  Fallsburg  Power  &  Mfg.  Co.  v.  Alexander,  101  Va.  98,  43 
S.  E.  194,  61  L.  R.  A.  129,  99  Am.  St.  Rep,  855,  the  corporation  was 
created- by  a  special  act  of  the  General  Assembly  and  given  authority 
to  manufacture  and  generate  electrical  or  other  power,  light,  or  heat, 
and  utilize  and  transmit  and  distribute  the  same  to  any  place  or  places 
for  its  own  use  or  for  the  use  of  other  individuals  and  corporations. 
The  company  proceeded  to  condemn  lands  and  water  rights  for  that 
purpose  "for  the  company's  use  or  for  the  use  of  other  individuals  or 
corporations."  The  court  held  that  since  it  had  power  under  its  char- 
ter to  devote  only  a  share,  or  none  at  all,  of  its  products  to  public  use, 
the  public  could  not  be  said  to  have  such  a  definite  right  to  the  use  of 
its  product  as  to  render  constitutional  the  provision  giving  it  the  right 
of  eminent  domain.    Said  the  court: 
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''In  Buch  a  case  the  private  benefit  too  clearly  dominates  the  public  neces- 
sity to  find  coDstitutional  authority  for  the  exercise  of  the  power  of  eminent 
domain,  and  it  is  the  equivalent  of  talcing  of  private  property  for  a  private 
use." 

So  in  Berrien  Springs  Water  P.  Co.  v.  Berrien  Circuit  Judge,  133 
Mich.  48,  94  N.  W.  379, 103  Am.  St.  Rep.  438,  the  plaintiff  in  the  con- 
demnation suit  was  incorporated  under  an  act  which  authorized  it  to 
acquire  water  rights  and  wat^r  for  private  and  pubUc  purposes.  In 
its  petition  for  condemnation  it  alleged  that  it  required  certain  lands 
"for  the  purposes  of  its  incorporation,  and  that  the  taking  thereof  is 
necessary  for  the  public  use  and  benefit."  The  court  denied  the  right 
of  condemnation,  saying: 

"After  the  water  power  is  erected,  though  it  may  he  used  for  a  public  pur- 
pose, relator  has  the  option  to  use  It  entirely  for  private  puiposes." 

But  in  that  case  the  court  sustained  the  doctrine  that  land  can  be 
taken  under  the  power  of  eminent  domain  for  a  legitimate  purpose, 
even  though  a  private  purpose  will  be  thereby  incidentally  served.  In 
Gaylord  v.  Sanitary  District,  204  Ilh  576,  68  N.  E.  522,  63  L.  R.  A. 
582,  98  Am.  St.  Rep.  235,  the  petitioner  in  condemnation  proceedings 
alleged  in  his  petition  that  he  was  about  to  build  a  public  gristmill  un- 
der an  act  of  the  Legislature  authorizing  the  condemnation  of  private 
property  for  the  purpose  of  public  mills  and  machinery  other  than  pub- 
lic gristmills,  and  that  he  was  also  about  to  construct  other  machinery 
and  operate  the  niill  and  other  public  machinery.  The  court  held  that, 
to  constitute  a  public  use  such  as  will  justify  the  taking  of  private 
property,  the  contemplated  improvement  must  be  one  which  the  pub- 
lic to  some  extent  will  have  a  right  to  use,  and  not  one  which  is  merely 
a  benefit  to  the  public,  and  that  authority  to  condemn  private  prop- 
erty for  public  use  does  not  justify  the  taking  of  such  property  for  a 
public  and  also  a  private  use.  Of  similar  import  are  Attorney  Gen- 
eral V.  Eau  Claire,  37  Wis.  400,  and  State  ex  rel.  Harris  v.  Superior 
Court,  42  Wash.  660,  85  Pac  666,  5  L.  R.  A.  (N.  S.)  672.  In  the  lat- 
ter case^the  testimony  was  to  the  effect  that  the  condemnation  was 
sought  for  the  purpose  of  obtaining  additional  power,  "not  only  for 
use  in  operating  the  light  plant  and  electric  car  system,  but  for  the 
purpose  of  selling  power  to  the  different  manufactories  and  for  dif- 
ferent purposes."  The  court  held  that  for  all  these  purposes  the  peti- 
tioner was  not  entitled  to  exercise  the  right  of  eminent  domain,  since 
the  use  was  not  a  public  one.  We  find  no  case  which  holds  that  the 
bare  fact  that  a  corporation  has  in  enumerating  its  functions  express- 
ed a  purpose  of  engaging  in  a  private  enterprise  as  well  as  serving  a 
public  use  shall  deprive  it  of  the  right  to.  exercise  eminent  domain  for 
the  public  use.  Not  only  is  there  no  authority  for  such  a  proposition, 
but  there  is  no  reason  for  it.  Why  should  the  fact  that  the  defend- 
ant in  error  here  was  incorporated  under  articles  giving  it  the  power 
to  serve  a  private  use  be  an  obstacle  to  its  condemnation  of  property 
necessary,  and  which  it  proposes  and  proves  shall  be  used  exclusively 
for  a  public  service?  The  fact  that  it  has  such  power  imposes  no 
greater  or  additional  burden  or  servitude  upon  the  property  which  it 
seeks  and  proposes  to  take  for  the  public  use  only. 
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On  the  trial  the  plaintiff  in  error  offered  to  prove  the  rights  of 
others  to  use  for  irrigation  the  waters  of  Hat  creek  and  Lost  creek, 
and  to  show  that  under  the  appropriation  of  the  defendant  in  error 
there  was  no  water  subject  to  appropriation.  This  evidence  was  ex- 
cluded as  irrelevant  and  immaterial,  and  we  find  no  error  therein.  In 
the  first  place,  the  plaintiff  in  error  had  not  put  in  issue  the  allegation 
of  the  bill  that  the  defendant  in  error  was  the  owner  of  3,000  inches 
of  water.  The  denial  was  "that  the  plaintiff  in  error  is  the  owner,  or 
ever  was  the  owner  of,  or  entitled  to,  3,000  miner's  inches  or  any  wa- 
ter or  waters  which  are  to  be  conducted  by  plaintiff,  or  can  be  con- 
ducted by  plaintiff,  by  means  of  its  ditch  or  flume  or  at  all  into  Bear 
creek."  This  did  not  put  in  issue  the  allegation  that  the  defendant  in 
error  was  the  owner  of  the  water  which  it  claimed  to  hsfve  appropriat- 
ed. Again,  if  an  issue  had  been  raised  upon  that  allegation,  the  ques- 
tion of  the  rights  of  other  appropriators  of  the  water  was  not  before 
the  court.  The  owners  of  such,  rights  were  not  parties  to  the  suit. 
The  use  intended  to  be  subserved  through  the  condemnation  proceed- 
ings being  a  public  use,  the  defendant  in  error  could,  if  necessary,  in- 
stitute further  suits  for  the  condemnation  of  the  rights  of  other  ap- 
propriators. 

We  find  no  error  for  which  the  judgment  should  be  reversed.  It  is 
accordingly  affirmed. 


ALASKA  PAO.  BY.  ft  TERMINAL  CO.  v.  CfOPPHR  RIVBB  ft  N.  W.  BY. 

CO.  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  3,  1908.) 

No.  1,491. 

1.  Public  Lands— Railroads— Right  of  Wat. 

Where,  prior  to  a  survey,  certain  oU  claims  had  been  located  on  the 
public  land  In  controversy  In  Alaska,  such  claims,  If  valid,  withdrew  the 
land  from  entry,  so  that  a  railroad  company  could  not  obtain  a  right  of 
way  over  the  same  under  Act  Cong.  May  14,  1898,  c.  299,  S  2.  30  Stat.  409 
(U.  S.  Comp.  St.  1901,  p.  1575),  granting  rights  of  way  to  railroad  com- 
panies over  public  lands  in  Alaska,  etc. 

2.  Injunction— Preliminary  Injunction— Crossing  Railroads. 

Where  a  preliminary  Injunction  was  sought  to  restrain  one  railroad  from 
crossing  another  on  a  trestle  at  grade,  both  roads  being  then  In  process 
of  construction  at  a  point  beyond  the  crossing,  and  It  appeared  that  the 
crossing  was  no  obstruction  to  the  work  of  the  complainant  In  the  further 
extension  of  Its  road,  and  was  of  no  substantial  Injury  to  It  at  the  time 
the  Injunction  was  prayed,,  the  injunction  was  properly  denied  pending 
hearing  on  the  merits,  under  the  rule  that  a  preliminary  Injunction  will 
never  be  granted  unless  from  the  pressure  of  an  urgent  necessl^,  and  to 
prevent  damage  of  an  Irreparable  character. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  27,  Injunction,  §S  SOS- 
SOT.] 

3.  Appeal  and  Error— I>iscKETioN—PnELiM  in  art  Injunction— Re  vikw. 

The  granting  or  withholding  of  an  Injunction  pendente  lite  la  ordinarily 
within  the  sound  discretion  of  the  court  to  which  application  la  made,  the 
ruling  of  which  will  not  be  reversed  on  ai^>eal  unless  there  has  been  an 
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abuse  of  discretion  evidencing  a  disregard  of  the  facts  or  the  principles 
o^  equity  applicable  to  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
6S  3818-8821.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska. 

The  appellant  was  the  complainant  in  a  bill  filed  on  May  9,  1907,  In  which 
it  alleged  its  ownership  of  a  certain  tract  of  ground  consisting  of  40  acres 
which  it  designated  *Terminal  Tract  No.  1  B/'  situated  near  Katalla,  Alaska, 
which  tract  it  alleged  It  had  acquired  for  a  railway  terminal  under  the  act  of 
Congress  of  May  14,  1898»  c.  299,  f  2»  30  Stat  409  (U.  S.  Oomp.  St  1901,  p. 
1575),  granting  rights  of  way  to  railroad  companies  over  public  lands  in 
Alaska,  and  the  right  to  take  public  land  for  station  and  terminal  purposes. 
The  bill  alleged  that  the  appellees  were  threatening  to  construct  a  railroad 
acrofeh  said  terminal  tract,  against  the  protest  of  the  complainant,  and  prayed 
for  an  Injunction  pendente  lite  restraining  the  appellees  from  entering  upon 
said  tract,  and  from  erecting  thereon  any  structure  for  railroad  purposes.  On 
June  5, 1907,  the  appellees  appeared  to  show  cause  why  such  Injunction  should 
not  be  Issued.  On  that  day  the  appellant  filed  an  amended  bill  alleging,  in 
addition  to  the  averments  of  the  original  bill,  that  it  owned  a  right  of  way 
200  feet  in  width  across  said  terminal  tract  No.  1  B,  and  prayed  that  the  ap- 
pellees be  enjoined  from  crossing  said  right  of  way  with  the  railroad  which 
they  were  constructing,  as  well  as  from  crossing  the  said  terminal  tract.  The 
appellees  answered,  and  upon  the  issues  presented,  and  the  afiidavits  and  ex- 
hibits on  behalf  of  the  respective  parties,  the  court  below  denied  the  applica- 
tion for  an  Injunction  pendente  lite.  From  that  order  the  present  appeal  is 
taken. 

The  appellant  was  Incorporated  under  the  laws  of  the  state  of  Washington 
in  May,  1905.  A  certified  cogj  of  its  articles  of  incorporation  was  filed  In  the 
oflace  of  the  Secretary  of  the  District  of  Alaska  on  May  17,  1905.  A  certified 
copy  was  also  tendered  for  filing  with  the  Secretary  of  the  Interior,  but  it  was 
ruled  that  the  same  could  not  be  filed  for  the  reason  that  the  articles  did  not 
comply  with  the  re<}uirements  of  the  act  of  Congress.  The  appellant  there- 
after executed  amended  articles  of  incorporation,  and  filed  the  same  in  the 
office  of  the  Secretary  of  the  State  of  Washington  on  February  24.  1906.  A 
certified  copy  of  the  amended  articles  was  filed  also  in  the  office  of  the  Secre- 
tary of  the  Interior  in  April,  1906.  The  appellant  is  engaged  In  constructing 
a  railway  from  Inner  Martin  Island  on  Controller  Bay,  south  of  the  mouth  of 
Copper  river  in  Alaska,  northeasterly  to  the  coal  fields  near  Bering  Liake  and 
to  other  points  in  the  Interior  of  the  District  of  Alaska.  In  June,  July,  and 
August,  1905,  the  appellant  caused  a  survey  to  be  made  of  Inner  Martin  Island, 
and  of  tract  No.  1  B  for  a  terminal  yard,  and  caused  to  be  made  a  preliminary 
survey  of  the  first  14  miles  of  the  right  of  way  of  its  railroad  from  Inner 
Martin  Island  to  the  coal  fields  on  Bering  Lake.  Previous  to  that  time,  in  the 
month  of  December,  1904,  one  Peter  F.  Byrne  had  caused  a  survey  to  be  made 
by  a  United  States  deputy  surveyor,  under  the  soldiers'  additional  homestead 
scrip  act  of  a  large  portion  of  the  grounds  subsequently  so  designated  as 
terminal  tract  No.  1  B.  This  survey  was  approved  by  the  Surveyor  General 
for  the  District  of  Alaska,  as  of  nonmlneral  ground,  and  prior  to  the  survey 
of  terminal  tract  No.  1  B  the  appellant  had  purchased  from  said  Byrne  a  re- 
linquishment of  all  his  rights  under  the  said  soldiers'  additional  homestead 
scrip  surVey.  But  some  four  or  five  years  previous  to  this  time,  it  appears 
that  a  number  of  notices  of  location  for  oil  claims,  two  of  which  covered  the 
land  in  controversy,  had  been  filed  with  the  United  States  Commissioner  for 
record,  and  remained  of  record  at  the  time  of  the  bearing  in  the  court  below. 
The  appellee,  the  Copper  River  &  Northwestern  Railway  Company,  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  Nevada.  In  Its  original 
articles,  Valdez  Is  named  as  Its  terminus  upon  the  Pacific  Ocean.  It  was  sub- 
sequently decided  to  change  its  terminus  to  Palm  Point  on  Controller  Bay, 
about  a  mile  south  and  east  of  the  appellant's  terminus    It  Is  engaged  In 
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constracting  a  road  from  tbat  poiDt  nortiierly  along  tbe  coast  Ubo  to  ttie  Tal- 
ley  of  Martin  river,  and  np  that  river  to  Copper  river,  a&d  tbence  to  the  cop- 
per fields  In  Copper  River  Valley.  It  did  not  show  in  the  court  below  evi- 
dence that  it  had  filed  with  the  proper  oflSclals  amendments  of  its  articlea^ 
showing  such  change  of  terminus,  and  therefore  did  not  present  proof  of  the 
right  of  the  appellees  to  construct  a  line  from  Palm  Point  or  across  the  appel- 
lant's line  or  terminal  tract 

Harold  Preston,  Shackleford  &  Lyons,  and  F.  M.  Brown,  for  ap- 
pellant. 
W.  H.  Bogle,  Charles  P,  Spooner,  and  Winn  &  Burton,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
record  here  presents  a  case  of  two  railroad  companies,  constructing 
roads  over  disputed  ground.  The  appellees,  if  they  build  their  road 
from  Palm  Point,  must  of  necessity  cross  the  terminal  tract  No.  1  B 
of  the  appellant,  and  also  the  appellant's  road.  The  record  shows  that, 
at  the  time  of  the  application  for  the  injunction,  bcJth  companies  were 
actively  engaged  in  construction.  The  appellees  had  500  or  600  men 
at  work  and  a  large  amount  of  supplies  on  the  ground.  The  appellant 
had  constructed  1,000  feet  of  piling  for  its  track,  across  which  ran  the 
road  of  the  appellees.  The  court  below  found  the  evidence  insuffi- 
cient to  sustain  the  appellant's  claim  of  title  to  the  land  in  controversy. 
Upon  a  careful  consideration  of  the  record,  we  cannot  say  that  there 
was  error  in  that  conclusion.  If  the  mineral  locations  made  upon  the 
ground  in  1901  were  valid  and  subsisting,  the  appellant  had  neither 
title  to  nor  right  of  way  over  the  land  in  controversy,  for  it  was  not 
public  land.  The  appellant  claims  under  the  act  of  May  14,  1898,  and 
under  the  rights  acquired  through  the  homestead  scrip  survey  of 
Byrne,  but  the  latter  has  not  ripened  into  title,  and,  as  to  the  former, 
the  statute  limits  the  right  of  the  railroad  company  to  public  lands. 
No  steps  .have  been  taken  to  cancel  the  oil  locations. 

The  appellant  contends  that  the  appellees  can  acquire  no  right  to 
construct  a  railroad  over  the  land  in  controversy,  and  that  its  survey 
is  of  no  avail,  for  the  reason  that  it  had  not  assumed  in  its  articles  of 
incorporation  the  right  to  construct  a  road  from  Palm  Point;  citing 
Washington  &  Idaho  Railroad  Company  v.  Osbum,  160  U.  S.  103,  16 
Sup.  Ct.  219,  40  L.  Ed.  346.  But  the  principal  question  here  is  not 
what  are  the  rights  of  the  defendant  to  construct  its  railroad.  It  is, 
rather,  what  are  the  rights  of  the  respective  parties  in  and  to  the 
particular  tract  of  land  in  controversy?^  Has  the  appellant  the  title 
thereto,  and  is  it  vested  with  the  exclusive  right  of  possession?  If 
so,  the  acts  of  the  appellees  will  be  enjoined  on  the  final  hearing,  and 
should  now  be  enjoined  if  the  resulting  injury  is  irreparable.  But 
the  appellees  claim  the  right  of  occupation  of  the  tract  by  reason  of 
mineral  locations  made  in  1901  and  not  canceled  of  record.  The  ap- 
pellant answers  that  the  minetal  locations  are  void  for  want  of  discov- 
ery of  oil  and  for  want  of  annual  assessment  work.  The  appellees  de- 
ny this,  and  contend  that  the  evidence  shows  both  discovery  and  as- 
sessment work.  The  court  below  declined  to  pass  upon  the  question 
of  title,  both  because  of  doubt  as  to  the  respective  rights  of  the  parties. 
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and  because  of  the  doctrine  announced  in  Cosmos  Exploration  Co.  v. 
Grey  Eagle  Oil  Co.,  190  U.  S.  301,  24  Sup.  Ct.  860,  47  L.  Ed.  1064. 

It  is  to  be  observed  also  that  there  is  lack  of  proof  of  irreparable 
injury  to  the  appellant  in  the  proposed  construction  of  the  appellees' 
road.  The  evidence  in  the  record  shows  that  the  appellant  has  con- 
structed its  road  from  its  terminus  toward  the  coal  fields  at  Bering 
Lake,  a  short  distance  past  the  point  where  the  appellees'  road  crosses 
its  line ;  that  at  that  point  the  track  is  placed  upon  a  trestle  some  15 
or  20  feet  above  the  surface  of  the  ground.  The  appellees'  road,  also 
upon  a  trestle  of  like  height,  crosses  the  appellant's  road  at  grade. 
Such  a  crossing  of  the  roads  is  no  obstruction  to  the  work  of  the  ap- 
pellant in  the  further  extension  of  its  road  toward  the  coal  fields,  and  is 
no  substantial  injury  to  it.  The  appellees'  road  would  be  a  substan- 
tial obstruction,  however,  to  the  use  of  the  terminal  tract  No.  1  B  by 
the  appellant  if  the  latter  showed  any  necessity  for  the  immediate 
use  of  the  same  for  the  construction  of  its  terminal  yards.  But  no  such 
necessity  is  shown..  By  the  time  when  the  appellant's  road  shall  be 
extended  to  the  coal  fields,  and  need  shall  arise  for  the  occupation  of 
the  terminal  tract,  it  is  probable  that  the  merits  of  the  whole  contro- 
versy will  have  been  determined  on  the  final  hearing,  and  the  appel- 
lant's rights  conserved  by  the  final  decree.  The  appellees  assert  that 
the  articles  of  the  Copper  River  &  Northwestern  Railway  Company 
have  been  so  amended  as  to  permit  the  construction  of  their  road  from 
Palm  Point-  No  proof  of  this  fact  was  presented  in  the  court  below, 
but,  if  it  be  true,  they  will  have  the  opportunity  to  establish  it  in  the 
court  below.  In  the  meantime,  a  temporary  injunction  such  as  was 
prayed  for  in  the  court  below  would  work  serious,  if  not  irreparable, 
injury  to  them.  In  the  light  of  these  considerations,  we  think  the  in- 
junction was  properly  denied. 

The  office  of  a  preliminary  injunction  is  to  preserve  the  subject  of 
the  controversy  in  its  present  condition,  in  order  to  prevent  the  per- 
petration of  a  wrong,  or  the  doing  of  an  act  whereby  the  subject  of 
the  controversy  may  be  materially  injured  or  endangered,  until  a  full 
investigation  of  the  case  may  be  had.  "A  preliminary  injunction  will 
never  be  granted  unless  from  the  pressure  of  an  urgent  necessity.  The 
damage  threatened,  and  which  it  is  legitimate  to  prevent,  during  the 
pendency  of  the  suit,  must  be,  in  an  equitable  point  of  view,  of  an  irrep- 
arable character."  16  Am.  &  Eng.  Enc.  of  Law,  345.  And  the  rule 
is  well  settled  that  the  granting  or  withholding  of  an  injunction  pen- 
dente lite  ordinarily  rests  in  the  sound  discretion  of  the  court  to  which 
the  application  is  made,  and  that  the  ruling  thereon  is  not  subject  to 
reversal  in  an  appellate  court  unless  there  has  been  abuse  of  discretion 
evidenced  by  a  disregard  of  the  facts  or  of  the  principles  of  equity 
applicable  to  the  case.  Vogel  v.  Warsing,  146  Fed.  949,  77  C.  C.  A. 
199,  and  cases  there  cited.  The  order  of  the  court  below  is  affirmed. 
100  F.-^ 
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PAULY  JAIL  BLDO.  &  MFG.  CX>.  et  al.  v.  JEFFErIsON  OOUNTI. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit    February  8,  1908.) 

No.  1,473. 

1.  Counties— Actions— Pleading—Issues— Mattebs  to  be  Proved. 

Wliere,  in  an  action  on  county  warrants  given  for  the  constructfon  of 
certain  Jail  cells  and  not  paid  for  want  of  funds,  the  complaints  alleged 
that  the  warrants  were  payable  out  of  a  fund  raised  from  the  sale  of 
bonds,  and  that  though  the  money  raised  from  the  bonds  was  authorized 
to  be  used  for  other  purposes  than  for  the  payment  of  the  courthouse  and 
Jail,  none  of  It  had  been  paid  out  In  refunding  prior  indebtedness,  the 
county  having  denied  Its  possession  of  any  of  the  money,  it  would  be  pre- 
sumed that  it  was  paid  out  for  other  proper  purposes,  and  hence  defend- 
ant's admission  that  it  had  received  the  money  did  not  shift  the  burden 
of  proof  to  defendant  to  show  what  disposition  had  been  made  thereof. 

2.  Pleading— Form  of  Denial— Constbucjtion. 

A  general  denial  followed  by  a  specific  denial  of  the  same  fact  is  im- 
proper, and,  when  pleaded,  the  general  denial  may  be  disregarded,  or  one 
of  the  denials  stricken  on  motion,  or  defendant  may  be  required  to  elect 
on  which  he  will  stand. 

3.  Same— Inconsistent  Allegations. 

In  an  action  on  county  warrants,  payable  out  of  the  proceeds  of  county 
bonds,  a  specific  denial  that  defendant  had  on  hand  the  sum  mentioned  in 
the  complaint  from  the  proceeds  of  the  sale  of  the  bonds  was  not  incon- 
sistent with  a  general  denial  of  the  allegation  that  it  had  not  applied  any 
part  of  such  amount  to  the  payment  of  prior  Indebtedness  of  the  county. 

4.  Counties— Warrants— Special  Funds. 

Where  county  warrants  drawn  for  the  construction  of  Jail  cells  direct- 
ed the  treasurer  to  pay  the  payee  the  sum  specified  out  of  county  funds 
not  otherwise  appropriated,  the  fact  that  the  warrants  also  contained  the 
words  "for  Jail  cells"  did  not  make  them  payable  from  a  fecial  fund. 

5.  Same— Assent  of  Payee. 

Where  county  warrants  for  Jail  cells  payable  out  of  funds  of  the  county 
not  otherwise  appropriated  were  accepted  by  the  payee  with  full  knowl- 
edge of  their  terms  and  of  the  fact  that  there  were  no  funds  to  pay  them, 
the  payee  would  be  held  to  have  assented,  and  agreed  to  look  to  the  gen- 
eral funds  of  the  county  for  payment. 

6.  Same— "County  Warrant"— Definition. 

A  "county  warrant,"  under  the  statute  of  Washington,  is  a  promise 
by  the  county  to  pay  it  when  money  applicable  thereto  comes  into  the 
treasury,  its  maturity  by  analogy  to  a  note  being  the  time  when  the  coun- 
ty treasurer  gives  notice  of  his  readiness  to  pay  it  and  stop  the  running 
of  interest. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p. 
1668.] 

7.  Same— Right  of  Action— Condition  Precedent— Demand  and  Refusal. 

Where  county  warrants  payable  out  of  funds  not  otherwise  appropriated 
were  presented  for  payment,  and  stamped  "not  paid  for  want  of  funds," 
and  there  had  been  no  refusal  to  pay  out  of  a  fund  available  therefor, 
the  holders  were  not  entitled  to  Judgment  against  the  county,  the  dalm 
being  liquidated,  and  the  holders  being  entitled  to  resort  to  mandamus  to 
compel  payment  out  of  funds  applicable  thereto. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  13,  Counties,  S  256.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington, 
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On  September  19,  1S90,  a  special  election  was  held  by  the  voters  of  Jefferson 
county,  state  of  Washington,  whereby  It  was  decided  that  county  bonds  In  the 
sum  of  $225,000  should  be  issued  to  provide  money  to  fund  the  outstanding 
warrant  indebtedness  of  the  county,  and  to  build  a  courthouse  and  Jail.  Be- 
tween June  23  and  December  20,  1891,  the  county  issued  and  sold  the  bondA 
so  authorized  for  the  sum  of  $232,341.29.  On  December  2,  1890,  The  Pauly 
Jail  Building  &  Manufacturing  Company,  one  of  the  plaintiffs  in  error,  enter- 
ed Into  a  contract  with  Jefferson  county,  the  defendant  in  error,  by  which  the 
former  was  to  construct  certain  steel  cells  in  the  basement  of  the  county  court- 
house, then  in  the  course  of  construction,  for  the  sum  of  $17,278,  payable  10 
days  after  the  completion  of  the  work  and  the  acceptance  of  the  same  by  the 
board  of  county  commissioners.  The  contract  was  performed  by  the  company, 
and  on  May  4,  1892,  the  defendant  In  error  issued  to  said  company  Its  war- 
rants for  $17,278.  On  the  same  day  all  of  the  warrants  were  presented  to  the 
county  treasurer  of  the  defendant  in  error  for  payment,  and  that  officer  in- 
dorsed thereon:  "Not  paid  for  want  of  funds."  On  November  17,  1905,  said 
warrants  were  again  presented  for  payment,  and  were  not  paid  for  want  of 
funds.  Certain  of  the  bonds  were  transferred  to  John  H.  Rausch.  The  plain- 
tiffs in  error  brought  actions  against  the  defendant  In  error  to  recover  Judg- 
ment on  said  warrants,  and  the  causes  were  consolidated  in  the  court  below 
and  tried  as  one  action.  The  cases  were  tried  upon  the  second  amended  com- 
plaints, in  which  the  foregoing  facts  were  set  forth,  and  in  addition  thereto  it 
was  alleged  that,  under  the  law  of  the  state  of  Washington  authorizing  the  is- 
suance of  county  bonds,  it  is  provided  that  the  money  arising  from  the  sale 
thereof  shall  be  used  only  for  the  purpose  for  which  the  bonds  are  issued, 
and  that  of  the  mon^  received  by  the  defendant  in  error  for  the  sale  of  said 
bonds  but  $110,873.40  was  expended  in  the  construction  of  the  courthouse, 
"leaving  of  the  proceeds  of  the  said  bonds  unexpended  the  sum  of  $121,467.89," 
and  it  was  alleged  "that  the  defendant  county  never  applied  any  of  the  money 
derived  from  the  sale  of  said  bonds  to  the  payment  of  the  county  indebtedness 
existing  when  the  aforesaid  special  election  was  called,  nor  has  it  expended 
or  paid  out  any  of  the  money  derived  from  the  sale  of  said  bonds  for  the 
purpose  for  which  said  bonds  were  issued,  excepting  the  sum  of  $110,873.40  as 
set  out  in  the  eighth  paragraph  of  this  complaint,  and  that  the  defendant  has 
now  In  its  possession  the  sum  of  $121,467.89  of  the  money  derived  from  the 
sale  of  said  bonds."  "That  the  defendant  county  has  never  called  any  of  said 
warrants  for  payment,  but  that  it  has  always  refused  to  pay  the  same  on  the 
alleged  grounds  that  it  has  no  funds  to  pay  the  same  or  any  part  thereof," 
The  answers  contained,  among  other  matters,  the  following:  "That  the  said 
(X)urthouse  cost  the  said  defendant,  including  extras  and  plans  and  specifica- 
tions, the  sum  of  $142,402.30,  and  said  defendant  specially  denies  that  it  has 
now  on  hand  the  sum  of  $121,467.89  of  the  proceeds  of  the  sale  of  said  bonds, 
*  and  further  denies  that  it  has  said  sum  or  any  sum  whatever  on  hand  de- 
rived from  the  sale  of  said  bonds."  Replies  were  filed  denying  all  new  mat- 
ter alleged  In  the  answers.  A  Jury  trial  was  waived,  and  the  cause  was  tried 
before  the  court  No  evidence  was  offered  to  sustain  the  allegation  that  the 
defendant  in  error  had  on  hand  the  sum  of  $121,467.89  or  any  sum  of  the 
proceeds  of  the  sales  of  the  bonds,  and  the  court  among  other  findings  found 
that  at  the  times  of  the  presentation  of  said  warrants  to  the  coimty  treasurer 
'on  May  4,  1892,  and  November  17,  1905,  and  at  the  commencement  of  the  ac- 
tion and  at  all  times  since,  the  treasurer  of  said  county  did  not  have  in  his 
custody  or  control  any  of  the  money  derived  from  the  sale  of  said  bonds,  and 
that  none  of  said  warrants  have  ever  been  called  for  payment.  The  court  en- 
tered a  Judgment  of  nonsuit,  "for  the  reason  that  plaintiff's  evidence  fails  to 
show  that  there  is  in  the  possession  or  under  the  control  of  the  said  defend- 
ant any  money  or  moneys  derived  from  the  sale  of  said  bonds,  or  any  money  in 
the  fund  upon  which  the  warrants  in  said  suit  are  drawn  to  pay  said  war- 
rants or  any  of  them." 

John  P.  Judson,  for  plaintiffs  in  error. 
U.  D.  Gnagey,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 


Digitized  by  VjOOQ IC 


868  160  FEDBBAL  REPORTER. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
contended  that  the  trial  court  erred  in  granting  the  nonsuit,  for  the 
reason  that  the  money  derived  from  the  sale  of  the  county  bonds  was 
a  trust  fund  to  which  the  plaintiffs  in  error  had  the  right  to  look  for 
the  payment  of  their  warrants,  and  which  could  be  used  only  for  the 
purpose  for  which  the  bonds  were  issued,  and  that  the  admission  of 
the  defendant  in  error  that  it  received  the  money  shifted  the  burden 
of  proof  as  to  the  disposition  made  of  the  same,  and  bound  the  de- 
fendant in  error  to  account  therefor.  We  do  not  understand  that  by 
the  pleadings  the  burden  of  proof  was  ever  shifted.  The  money  raised 
upon  the  bonds  was  authorized  to  be  used  for  other  purposes  than  for 
the  payment  for  the  courthouse  and  the  jail.  It  was  authorized  to 
be  used  also  in  payment  of  outstanding  warrants  against  the  county. 
The  defendant  in  error,  having  denied  its  possession  of  any  of  the 
money,  the  presumption  would  arise  that  it  paid  out  the  whole  there- 
of for  the  purposes  for  which  the  bonds  were  authorized  to  be  issued. 
The  complaints,  it  is  true,  alleged  that  none  of  the  money  was  paid 
out  in  refunding  prior  indebtedness,  but  the  answers  denied  those  aver- 
ments, and  no  proof  to  the  contrary  was  offered  on  the  trial.  The 
plaintiffs  in  error  question  the  sufficiency  of  the  denials  on  the  ground 
that  there  is  in  each  answer  a  general  denial  of  the  allegation  com- 
bined with  a  specific  denial  that  the  defendant  in  error  now  has  on 
hand  the  sum  of  $121,467.89.  It  is  true  that  such  a  combination  of 
denials  is  improper,  and  that,  if  an  answer  contain  a  general  denial  and 
a  specific  denial  of  the  same  fact,  the  general  denial  may  be  disre- 
garded (Philip  Schneider  Brewing  Co.  v.  American  Ice  Mach.  Co., 
77  Fed.  138,  23  C.  C.  A.  89)  or  one  of  the  denials  may  be  struck  out 
on  motion  (Dennison  v.  Dennison,  9  How.  Prac.  [N.  Y.]  246)  or  the 
defendant  may  be  required  to  elect  upon  which  he  will  stand  (School 
District  V.  Hohnes,  16  Neb.  486,  20  N.  W.  721).  But  here  the  specific 
denial  that  the  defendant  in  error  has  on  hand  the  sum  mentioned  is 
not  at  all  inconsistent  with  the  general  denial  of  the  allegation  that  it 
had  not  applied  any  thereof  to  the  payment  of  the  prior  indebtedness 
of  the  county.  The  theory  of  Code  pleading  is  that  there  shall  be. 
brought  to  the  attention  of  the  court  the  real  controversy,  and  that  the 
parties  shall  be  required  to  show  in  their  pleadings  wherein  they  agree 
and  wherein  they  disagree.  This  was  sufficiently  done  in  the  present 
case,  and  the  plaintiffs  in  error,  after  going  to  trial  on  issues  as  made, 
cannot  now  raise  the  objection  that  no  denial  was  made  to  the  allega- 
tion that  no  part  of  the  money  raised  upon  the  bonds  was  applied  to 
the  former  indebtedness  of  the  county. 

But  there  is  other  ground  on  which  the  judgment  is  sustainable. 
It  is  to  be  observed  that  the  warrants  were  not  drawn  on  the  special 
fund  realized  upon  the  sale  of  the  bonds.  The  form  of  the  warrants 
was  as  follows: 

"State  of  Washington. 

**The  treasurer  of  the  county  of  Jefferson  will  pay  to  the  Pauly  Jail  Bldg. 
&  Mnfg.  Ck>.,  or  order,  the  sum  of  one  thousand  dollars,  out  of  the  county 
funds  not  otherwise  appropriated.  Witness  my  hand  and  official  seal  this  4th 
day  of  May,  1892,  for  Jail  cells.  James  Seavey,  Auditor  of  JeflersoA  ConntFt 
Wash.,  By  Newton  W.  0*Bear,  Depw" 
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The  words  "for  jail  cells"  do  not  make  the  instruments  special  fund 
warrants.  Those  words  are  appended  evidently  for  the  purpose  of 
specifying  the  debt  for  the  payment  of  which  the  warrants  were  drawn. 
They  do  not  control  the. clearly  expressed  provision  that  the  warrants 
are  payable  out  of  county  funds  not  otherwise  appropriated,  and  Jones 
V.  Portland,  36  Or.  612,  68  Pac.  667,  cited  by  the  plaintiffs  in  error,  is 
not  an  authority  to  the  contrary.  The  warrant  in  that  case  was  not  made 
payable  out  of  county  funds  not  otherwise,  appropriated.  The  decision 
of  the  court  was  that  it  was  payable  out  of  a  special  fund,  because  it 
contained  the  recital  that  it  was  issued  to  pay  for  material  furnished 
for  a  specific  improvement,  and  because  there  was  no  claim  that  the 
city  intended  to  pay  for  such  improvement  out  of  any  fund  except  the 
one  to  be  raised  by  assessment  upon  the  abutting  property.  In  addi- 
tion to  the  expressed  terms  of  the  warrants  in  the  present  case,  the 
time  when,  and  the  circumstances  under  which,  they  were  issued  all 
tend  to  indicate  that  they  were  not  warrants  upon  a  special  fund.  The 
money  upon  the  bonds  was  obtained  by  the  county  prior  to  December 
30,  1891.  On  May  4,  1892,  the  warrants  were  issued,  and  on  that  date 
were  presented  to  the  treasurer  of  the  county,  and  indorsed  by  him: 
"Not  paid  for  want  of  funds."  Under  those  circumstances  they  were 
accepted  by  the  Pauly  Jail  Bldg.  &  Mfg.  Co.,  and  having  been  so  ac- 
cepted, with  full  knowledge  of  their  expressed  terms  and  of  the  fact 
that  there  were  no  funds  to  pay  them,  the  payee  must  be  held  to  have 
assented  and  agreed  to  look  to  the  general  funds  of  the  county  for  their 
payment. 

The  plaintiffs  in  error  cite  and  rely  upon  Potter  v.  New  Whatcom, 
20  Wash.  689,  66  Pac.  394,  72  Am.  St.  Rep.  135,  and  New  Orleans  v. 
Warner,  176  U.  S.  120,  20  Sup.  Ct.  44,  44  L.  Ed.  96.  In  the  first  of 
these  cases,  the  warrant  had  been  drawn  on  a  special  street  improve- 
ment fund.  A  portion  of  the  fund  had  been  collected  by  the  city  treas- 
urer and  converted  to  his  own  use.  The  court  held  that  the  money 
paid  in  on  the  special  assessment  was  a  trust  fund  which  the  city  was 
under  obligation  to  preserve,  and  that  it  was  liable  therefore  for  the 
payment  of  the  warrant.  The  object  of  the  suit  was  to  convert  the 
special  warrant  into  a  general  liability,  the  city  denying  all  liability. 
The  decision  has  no  bearing  upon  the  present  case,  for  the  reason  that 
here  the  warrants  sued  on  were  not  drawn  against  a  special  fund,  and 
the  city  had  acknowledged  its  general  liability,  and  had  issued  its  war- 
rants tor  the  same.  Nor  does  the  decision  in  New  Orleans  v.  Warner 
add  any  light  to  the  questions  here  involved.  In  that  case  the  war- 
rant sued  upon  was  given  for  the  purchase  of  a  drainage  plant,  for 
which  the  city  had  promised  to  pay  out  of  a  fund  to  be  created  by 
drainage  assessments.  The  court  held  that  the  city  could  not  abandon 
its  duty  to  create  that  fund  and  take  steps  to  prevent  the  further  col- 
lection of  such  assessments,  and  plead  in  defense  to  the  warrants  that 
it  had,  prior  to  the  purchase  of  the  drainage  plant,  paid  off  obliga- 
tions theretofore  created  against  the  fund.  It  was  the  decree  of  the 
court  that  an  account  be  taken  of  the  drainage  assessment  and  that 
there  be  a  pro  rata  decree  against  the  city  if  such  fund  were  not  suffi- 
cient to  pay  all  the  warrant  holders  in  full.  But  it  is  urged  that  the 
plaintiflfs  in  error  were  entitled  to  a  judgment  against  the  defendant 
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in  error  to  the  end  that  thereafter  mandamus  might  issue  to  compel 
the  pa3niient  thereof.  But  this  argument  ignores  the  nature  of  the 
liability  of  the  defendant  upon  its  warrants  under  the  laws  of  the 
state  of  Washington.  In  Cloud  v.  Town  of  Sumas,  9  Wash.  399,  37 
Pac.  305,  the  court  said : 

"If  this  action  can  be  maintained  upon  the  warrants  which  have  been  issued, 
then  a  like  suit  might  be  maintained  upon  the  warrants  issued  in  satisfaction 
of  this  Judgment,  and  so  on  without  limit  Clearly  the  law  contemplates  no 
such  proceedings.  The  plaintiff  already  has  the  town's  evidences  of  indebted- 
ness, issued  to  him  In  regular  form,  and,  If  the  treasurer  should  refuse  to  pay 
them  in  their  regular  order,  he  can  resort  to  a  mandanius  to  compel  such 
payment." 

But  there  has  been  no  refusal  to  pay  the  warrants  involved  in  the 
present  suit,  nor  is  any  such  refusal  alleged  in  the  complaints.  There 
can  be  no  refusal  until  there  is  a  fund  available,  and  the  complaints 
alleged  and  the  trial  court  found,  that  since  the  issuance  of  the  war- 
rants, there  has  been  no  fund  out  of  which  they  could  have  been  paid, 
and  that  they  have  not  been  paid,  only  for  want  of  funds.  In  Savings 
Bank  &  Trust  Co.  v.  Gelbach,  8  Wash.  497,  36  Pac.  467,  it  was  held 
that  under  the  statutes  of  Washington  governing  the  presentation  and 
allowance  of  claims  against  counties,  and  the  issuance  of  warrants  for 
the  sums  allowed,  it  was  contemplated  that  the  transaction  between 
the  claimant  and  the  county  was  to  be  merged  in  the  warrant  and  set- 
tled by  it  "just  as  fully  as  is  a  store  account  between  a  merchant  and 
his  customer,  when  the  latter  gives  his  note  for  the  balance  found  due 
upon  the  former's  books."    Said  the  court : 

"A  warrant,  under  our  statutes,  is  a  promise  to  pay  it,  in  its  order  of  issue, 
when  money  applicable  to  It  comes  into  the  treasury,  and  its  maturity,  by 
analogy  to  a  note,  is  the  time  when  the  treasurer  gives  notice  of  his  readiness 
to  pay  it,  and  stops  the  interest  Respondent  says  tliat  if  a  warrant  is  con- 
sidered as  a  contract,  it  is  one  which  becomes  due  instantly  upon  presenta- 
tion and  therefore  the  Interest  upon  it,  like  that  upon  a  past  due  note,  is  only 
allowed  as  damages.  But  there  is  this  difference,  a  note  can  be  sued  upon, 
judgment  taken,  execution  issued,  and  property  levied  upon  and  sold,  and  the 
debt  paid,  but  no  action  lies  either  upon  a  warrant  or  the  original  debt." 

In  the  light  of  these  authorities,  we  see  no  escape  from  the  conclu- 
sion that  the  defendant  in  error  was  entitled  to  a  nonsuit*  The  judg- 
ment is  affirmed. 


SHAKNON  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals.  Ninth  Circuit    February  8,  1908.) 

No.  1,4S9. 

1.  Woods  and  Forests— Reservations— Grazino  Riairrs. 

Where  defendant  drove  large  bands  of  cattle  into  a  820-acre  pasture 
which  was  iuclosed  on  three  sides,  but  open  on  the  side  toward  a  public 
forest  reserve,  knowing  that  there  was  no  water  in  the  pasture,  and  that 
it  was  insufficient  to  sustain  the  cattle,  and  that  they  must,  of  necessity, 
drift  onto  the  reserve  for  pasture  and  water,  defendant  could  not  claim 
freedom  from  responsibility  for  the  cattle  trespassing  on  the  reserve  be- 
cause he  at  no  time  drove  them  there,  and  because  the  reserve  was  not 
inclosed. 
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2.  Samc^-Impiisd  liicOBNSS  or  Pastubx. 

The  creation  of  a  forest  reserve  severs  the  reserved  land  from  the  pub- 
lic domain,  and  appropriates  It  to  public  use  so  that  it  is  no  longer  subject 
to  the  implied  license  to  pasture  on  public  landa 

8.  Same— Use— Rules— RsASONABLENEss. 

The  rules  promulgated  by  the  Secretary  of  the  Interior  regulating  the 
number  of  cattle  and  other  live  stock  that  may  be  pastured  on  a  forest 
reserve,  and  the  manner  in  which  the  owners  may  obtain  permission  to 
use  the  reservation  for  that  purpose,  are  reasonable  and  within  the  power 
granted  by  Act  Cong.  June  4,  18dT,  c.  2,  30  Stat.  84  (U.  S.  CJomp.  St.  1901, 
p.  1542),  ^vlng  the  Secretary  of  the  Interior  power  to  make  rules  and  reg- 
ulations, and  establish  such  service  as  will  insure  the  objects  of  such  reser- 
vations, namely,  to  regulate  their  occupancy  and  use,  and  to  preserve  the 
forests  from  destruction. 

4.  Public  liANDS— Conobessional  Power— State  Legislation. 

The  federal  Constitution  delegates  to  Congress  the  general  power  ab- 
solutely and  without  limitation  to  dispose  of  and  make  all  needful  rules 
and  regulations  concerning  the  public  domain  independent  of  the  locality 
of  the  land,  whether  situated  in  a  state  or  territory,  the  exercise  of  which 
power  cannot  be  restricted  in  any  degree  by  state  legislation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Public  Lands,  |  7.1 

5.  Same— Relinquishment— Congressional  Power. 

Congress  had  no  power  to  relinquish  any  of  Its  jurisdiction  over  the 
public  domain  by  a  compact  with  the  state  of  Montana  on  admission  of 
the  state  into  the  Union,  nor  had  the  state  any  power  to  reserve  any  such 
control. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  41,  Public  Lands,  §$ 
6-7.] 

6.  Samb--State  Statutes— Stock  and  Fence  Laws. 

Public  lands  in  the  state  of  Montana  were  not  subject  to  the  stock  and 
fence  laws  of  the  state  which  were  applicable  only  to  lands  subject  to  the 
state's  dominion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  41,  Public  Lands,  §8 
6-7.] 

7.  Public  Lands— Governmental  Control— Actions. 

Where  the  United  States  brought  suit  to  restrain  the  trespass  of  de- 
fendant's cattle  on  a  forest  reserve,  the  fact  that  in  such  suit  it  acted 
in  its  proprietory  capacity,  and  was  subject  to  the  ordinary  rules  of 
pleading,  practice,  and  laws  applicable  to  the  case,  did  not  operate  as  a 
waiver  of  any  of  its  sovereign  rights  to  the  land  sought  to  be  protected. 

8.  Injunction-Defenses— Burden  on  Defendant. 

It  was  no  defense  to  an  Injunction  restraining  defendant's  use  of  a 
United  States  forest  reserve  as  a  pasture  that  its  issuance  would  impose  a 
grievous  burden  on  him  to  restrain  the  cattle  in  his  adjoining  close,  it 
also  appearing  that  he  could  relieve  himself  of  such  burden  by  restoring 
a  fence  on  one  side  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  27,  Injunction,  §  22.1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Montana. 

For  opinion  below,  see  151  Fed.  863. 

The  appellant  was  the  defendant  in  a  suit  brought  by  the  United  States  to 
enjoin  him  from  driving,  conducting,  or  causing  or  permitting  to  be  driven  or 
conducted,  his  live  stock  on  the  Little  Belt  Mountain^  Forest  Reserve,  and 
permitting  the  same  to  remain  there.  The  bill  alleged  that  during  the  month 
of  December,  lOOi,  and  at  divers  times  prior  thereto,  the  appellant  "wrong- 
fully and  unlawfully,  and  without  rlpht  or  authority,  and  without  the  con- 
sent and  against  the  wishes  of  the  complainant,  the  United  States  of  America, 
and  its  officers  and  agents,  and  without  having  obtained  a  permit  from  the 
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Secretary  of  the  Interior  or  the  Oommissioner  of  the  General  Land  Office  or 
any  officer  or  agent  of  complainant,  and  in  violation  of  law,  and  in  utter  dis- 
regard of  the  rules  and  regulations  of  the  Secretary  of  the  Interior,  did  drive 
and  conduct,  and  cause  to  be  driven  and  conducted,  and  permitted,  suffered, 
and  allowed  to  go  onto  and  upon  the  said  reserve,  three  hundred  head  of 
cattle,"  and  the  bill  proceeded  to  allege  that  said  acts  would  be  continued 
unless  enjoined,  and  would  result  in  permanent  and  irreparable  damage  and 
injury  to  said  reserve  and  be  destructive  of  the  objects  for  which  the  reserve 
was  created.  Upon  the  filing  of  the  bill,  a  citation  was  issued  requiring  the 
appellant  to  show  cause  why  an  Injunction  pendente  lite  should  not  issue 
against  him.  On  the  hearing  a  temporary  injunction  was  ordered  as  prayed 
for.    From  that  order  the  present  appeal  is  taken. 

The  Little  Belt  Mountains  Forest  Reserve  was  created  by  the  proclamation 
of  the  President  on  August  16,  1902.  The  appellant  is  in  the  possession  of  a 
tract  of  320  acres,  which  adjoins  that  part  of  the  reserve  known  as  Lone  Tree 
Park,  of  which  320  acres  he  acquired  160  acres  under  the  homestead  law,  and 
the  remaining  160  acres  he  holds  by  a  lease  from  one  Peterson,  the  owner 
who  acquired  the  same  under  the  desert  land  act.  The  grazing  privileges  on 
the  reserve  are  divided  into  districts.  Lone  Tree  Park  is  in  District  No.  4. 
It  contains  about  1,000  acres.  On  September  B,  1902^  shortly  after  the  re- 
serve had  been  established,  the  appellant  obtained  his  lease  of  Peterson's  160 
acres.  As  soon  as  he  had  obtained  the  lease,  he  turned  from  3,000  to  3,500 
head  of  sheep  into  the  320-acre  tract,  and  later  took  them  out  and  turned  in 
cattle.  When  the  appellant  leased  the  land  from  Peterson,  Peterson's  land 
and  his  own  were  inclosed,  but  the  appellant  made  openings  in  the  Peterson 
fence  on  the  side  toward  the  reservation,  for  the  purpose  of  letting  stock 
through  on  the  reserve.  The  evidence  shows  that  the  fence  was  down  in 
7  places,  and  that  the  gaps  were  from  30  to  90  feet  wide.  In  some  places  the 
wires  were  weighted  down  with  poles,  in  others  with  rocks.  In  othier  places 
the  wires  were  raised,  and  placed  on  top  of  posts,  so  as  to  enable  the  stock  to 
pass  underneath.  The  evidence  shows,  moreover,  that  if  the  fence  were 
maintained  in  good  condition,  stock  could  not  obtain  access  to  Lone  Tree  Park, 
because  of  the  natural  barriers  which  surround  it.  EJvery  year  since  1902,  the 
appellant  has  thus  grazed  his  cattle  upon  the  reserve,  without  any  permit, 
and  has  disregarded  the  rules  governing  the  use  of  the  reserve,  and  Ignored 
the  notices  to  keep  his  cattle  off  the  reserve,  given  him  by  the  forest  ranger. 
The  evidence  shows  that  the  appellant's  tract  of  320  acres  would  not  furnish 
pasture  to  more  than  60  head  of  cattle,  and  that  there  is  no  water  on  it,  and 
that  he  would  turn  the  cattle  Into  the  inclosure,  and  leave  them  there  to 
drift  over  onto  the  reserve  where  there  was  pasture  and  water. 

Ransom  Cooper,  for  appellant 
Carl  Rasch,  U.  S.  Atty. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant  denies  that  he  has  at  any  time  driven  his  cattle  upon  the 
reserve,  and  asserts  that  if  they  vsrent  there,  they  did  so  of  their  own 
accord,  the  reserve  not  being  inclosed  by  the  United  States,  and  that 
he  is  not  accountable  for  the  acts  of  the  cattle  in  straying  thereupon. 
We  do  not  so  regard  the  evidence,  and  we  think  the  injunction  is- 
sued by  the  court  below  may  well  be  sustained  on  the  ground  that  the 
evidence  shows  that  the  appellant  drove  his  cattle  upon  the  reserve. 
His  home  ranch  was  some  6  to  10  miles  distant  from  the  320  acres 
inclosed  near  the  reserve.  He  drove  large  bands  of  cattle  within  the 
320  acres,  which  was  inclosed  on  three  sides,  but  open  on  the  side  to- 
ward the  reserve,  and  left  them  there.  Of  course  he  knew  that  they 
would  not  and  could  not  remain  in  the  inclosure,  for  there  was  no 
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water  there,  nor  sufficient  pasture  for  so  large  a  herd.  They  did  as 
he  evidently  expected  them  to  do.  They  went  through  the  convenient 
openings  which  he  had  made  in  his  fence  for  that  purpose.  In  Lazarus 
V.  Phelps,  162  U.  S.  81-86,  14  Sup.  Ct.  477,  478,  38  L.  Ed.  363,  the 
court  said : 

"So,  if  he  lease  a  section  of  land,  adjoining  an  nnindosed  section  of  anotlier, 
dnd  stock  his  own  section  with  a  greater  number  of  cattle  than  it  could 
properly  support,  so  that,  in  order  to  obtain  the  proper  amount  of  grass,  they 
would  be  forced  to  stray  over  upon  the  adjoining  section,  the  duty  to  make 
compensation  would  be  as  plain  as  though  the  cattle  had  been  driven  there 
in  the  first  instance.  The  ordinary  rule  that  a  man  is  bound  to  contemplate 
the  natural  and  probable  consequences  of  bis  own  act  would  apply  in  such  a 
case." 

Counsel  for  the  appellant  seek  support  for  their  contention  in  the 
implied  license  to  pasture  on  public  lands,  growing  out  of  the  custom 
by  which  such  use  has  been  permitted  from  the  beginning  of  the  gov- 
ernment, and  in  the  decision  in  Buford  v.  Houtz,  133  U.  S.  320,  10 
Sup.  Ct.  305,  33  L.  Ed.  618,  in  which  the  court  recognized  such  li- 
cense to  use  the  public  lands  where  they  are  left  open  and  uninclosed, 
"and  no  act  of  the  government  forbids  their  use."  But  the  lands  in- 
cluded in  a  forest  reservation  are  no  longer  public  lands  within  the 
purport  of  that  decision,  and  the  act  of  the  government  does  forbid 
their  use.  The  creation  of  such  a  reservation  severs  the  reserved  land 
from  the  public  domain,. disposes  of  the  same,  and  appropriates  it  to 
a  public  use.  Wilcox  v.  McConnell,  13  Pet.  498,  10  L.  Ed.  264.  In 
pursuance  of  its  policy  of  reserving  for  the  public  welfare,  public  lands 
on  which  is  growing  timber  or  undergrowth,  for  the  preservation  of 
the  timber  and  the  water  supply,  as  provided  in  the  act  of  March  3, 
1891,  c.  561,  26  Stat.  1103  (U.  S.  Comp.  St.  1901,  p.  1537),  and,  in 
order  to  make  that  act  more  effective.  Congress  passed  the  act  of  June 
4,  1897,  c.  2,  30  Stat.  34  (U.  S.  Comp.  St.  1901,  p.  1642),  whereby  it 
vested  in  the  Secretary  of  the  Interior  the  power  to  "make  such  rules 
and  regulations  and  establish  such  service  as  will  insure  the  objects 
of  such  reservations,  namely,  to  regulate  their  occupancy  and  use,  and 
to  preserve  the  forests  thereon  from  destruction."  It  was  intended  that 
this  statute  should  be  effective,  and  accomplish  the  results  for  which  it 
was  enacted.  In  pursuance  of  that  authority,  the  Secretary  of  the  In- 
terior has  promulgated  rules  regulating  the  number  of  cattle  and  other 
live  stock  that  may  pasture  on  the  reservation,  and  the  manner  in  which 
the  owners  thereof  may  obtain  permission  to  use  the  reservation  for 
that  purpose.  There  can  be  no  doubt  that  the  rules  are  reasonable  and 
are  within  th^  power  so  granted.  In  Dastervignes  v.  United  States, 
122  Fed.  30,  34,  58  C.  C.  A.  346,  360,  this  court  said: 

"Rule  13,  promulgated  by  the  Secretary  of  the  Interior,  is  in  accord  with 
the  provisions  of  the  act  of  Congress,  and  In  our  opinion  was  a  valid  and 
legitimate  exercise  of  the  authority  delegated  to  him  to  make  such  rules  and 
regulations  as  would  insure  the  objects  of  such  reservations.  The  Secretary, 
in  adopting  this  rule,  acted  simply  as  the  arm  that  carries  out  the  legislative 
will.  He  did  not  invade  any  of  the  functions  of  Congress.  He  did  not  make 
any  law,  but  he  exercised  the  authority  given  to  him,  and  made  rules  to  pre- 
serve the  forests  on  the  reserves  from  destruction.  Such  rules,  within  con- 
stitutional limits,  have  the  force  and  effect  of  law,  and  it  is  the  duty  of  courts 
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to  protect  and  enforce  them,  in  order  to  uphold  the  law  as  enacted  by  Con- 
gress." 

But  the  appellant  contends  that  he  was  not  bound  to  maintain  a  fence 
between  his  land  and  the  government  reservation,  nor  to  keep  the  fence 
that  was  there  in  repair,  that  he  had  the  right  to  destroy  or  remove  a 
fence  which  was  his  own  property,  and  that  it  was  for  the  appellee, 
if  it  desired  to  exclude  live  stock  from  the  reservation,  to  inclose  the 
same,  or  to  take  the  necessary  steps  under  the  statutes  of  Montana 
to  require  adjacent  proprietors  to  join  in  a  division  fence,  and  cites 
statutes  of  that  state  from  which  it  appears  that  the  Legislature  has 
in  substance  declared  that  cattle  may  run  at  large  in  Montana,  and  that 
all  owners  who  neglect  to  fence  their  lands  against  such  stock  shall 
be  without  remedy  against  the  owners  of  animals  which  may  trespass 
thereon,  and  argues  that  those  laws  are  binding  upon  the  United  States 
as  a  landowner  to  the  same  extent  that  they  are  binding  upon  the  own- 
ers of  other  lands  situated  within  the  state,  and  that  the  government, 
although  in  some  positions  and  under  certain  defined  conditions  is  a 
sovereign,  it  is,  nevertheless,  in  the  situation  here  presented,  a  mere 
private  landowner,  having  the  same  rights,  and  no  others,  which  are 
enjoyed  by  other  landowners. 

The  federal  Constitution  delegates  to  Congress,  absolutely  arid  with- 
out limitations,  the  general  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  concerning  the  public  domain,  and  this,  inde- 
pendently of  the  locality  of  the  public  land,  whether  it  be  situated  in  a 
state  or  in  a  territory.  Irvine  v.  Marshall,  20  How.  558,  15  L.  Ed. 
994;  Jourdan  v.  Barrett,  4  How.  169,  11  L.  Ed.  924;  United  States  v. 
Gratiot,  14  Pet.  526,  538,  10  L.  Ed.  573 ;  Gibson  v.  Chouteau,  13  Wall. 
99,  20  L.  Ed.  534.  The  exercise  of  that  power  cannot  be  restricted  or 
embarrassed  in  any  degree  by  state  legislation.  This  is  the  effect  of 
the  constitutional  provision,  unaided  by  the  special  provision  usually  in-» 
corporated  in  the  compact  by  which  the  states  are  admitted  into  the 
Union.  The  provision  in  the  Constitution  of  Montana,  under  which 
that  state  was  admitted,  declares  "that  the  people  of  the  proposed  state 
of  Montana  do  agree  and  declare  that  they  forever  disclaim  all  right 
and  title  to  the  unappropriated  public  lands  lying  within  the  boundaries 
thereof."  The  appellant  contends  that  the  portion  of  the  ordinance  just 
quoted  is  limited  by  the  remainder  thereof  which  follows : 

''And  to  all  lands  lying  witbin  said  limits  owned  or  held  by  any  Indian  or 
Indian  tribes,  and  until  tbe  title  thereto  shall  have  been  extinguished  by  the 
United  States,  the  same  shall  be  and  remain  subject  to  the  disposition  of  the 
United  States,  and  said  Indian  lands  shall  remain  under  the  absolute  Juris- 
diction and  control  of  the  Congress  of  the  United  States." 

It  is  argued  that  from  this  latter  provision,  expressly  acknowledging 
that  the  Indian  land  shall  remain  under  the  absolute  jurisdiction  and 
control  of  Congress,  it  was  not  the  intention  that  other  lands  should  be 
subject  to  such  jurisdiction  and  control.  But  it  is  wholly  unnecessary 
to  enter  into  a  discussion  of  the  construction  of  this  provision  of  the 
Constitution  of  the  state  of  Montana.  Congress  had  not  the  power  to 
relinquish  any  of  its  jurisdiction  over  the  public  domain  by  any  com- 
pact with  that  state,  nor  had  that  state  the  power  to  reserve  any  such 
control. 
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It  IS  true  that  in  Pollard's  Lessee  v.  Hagan  et  al,  3  How.  212-223, 
11  L.  Ed.  565,  concerning  the  powers  vested  in  the  state  of  Alabama 
on  her  admission  into  the  Union,  the  following  language  was  used  in 
the  opinion  of  the  majority  of  the  court: 

"Nothing  remained  to  the  United  States  according  to  the  terms  of  the  agree- 
ment, but  the  public  lands.  And  if  an  express  stipulation  had  been  inserted 
in  the  agreement,  granting  the  municipal  right  of  sovereignty  and  eminent 
domain  to  the  United  States,  such  stipulation  would  have  been  void  and  in- 
operative; because  the  United  States  have  no  constitutional  capacity  to  exer- 
cise municipal  jurisdiction,  sovereignty,  or  eminent  domain  within  the  limits 
of  a  state  or  elsewhere,  except  in  the  cases  in  which  it  is  expressly  granted.'' 

But  the  doctrine  so  announced  that  the  United  States  has  no  general 
power  to  take  lands  within  the  boundaries  of  a  state  by  the  exercise 
of  the  right  of  eminent  domain  was  expressly  denied  in  the  subsequent 
decision  in  Kohl  v.  United  States,  91  U.  S.  367,  23  L.  Ed.  449,  and  in 
Gibson  v.  Chouteau,  13  Wall.  92,  99,  20  L.  Ed.  534,  the  court  said : 

"As  legislation  of  a  state  can  only  apply  to  persons  and  things  over  which 
the  state  has  jurisdiction,  the  United  States  are  also  necessarily  excluded  from 
the  operation  of  such  statutes.  With  respect  to  the  public  domain,  the  Con- 
stitution vests  in  Congress  the  power  of  disposition  and  of  making  all  need- 
ful rules  and  regulations.  That  power  is  subject  to  no  limitations.  Congress 
has  the  absolute  right  to  prescribe  the  times,  the  conditions  and  the  mode  of 
transferring  this  property  or  any  part  of  it,  and  to  designate  the  persons  to 
whom  the  transfer  shall  be  made.  No  state  legislation  can  interfere  with  this 
right  or  embarrass  its  exercise." 

In  Camfield  v.  United  States,  167  U.  S.  619,  625,  17  Sup.  Ct.  864, 
867,  42  L.  Ed.  260,  the  court  said : 

"The  general  government  doubtless  has  a  power  over  its  own  property, 
analagous  to  the  police  power  of  the  several  states,  and  the  extent  to  which 
it  may  go  in  the  exercise  of  such  power,  is  measured  by  the  exigencies  of 'the 
particular  case.  *  *  •  While  we  do  not  undertake  to  say  that  Congress 
has  the  unlimited  power  to  legislate  against  nuisances  with  a  state  which  it 
would  have  within  a  territory,  we  do  not  think  the  admission  of  a  territory 
as  a  state  deprives  it  of  the  power  of  legislating  for  the  protection  of  the 
public  lands,  though  it  may  thereby  Involve  the  exercise  of  what  is  ordinarily 
known  as  the  police  power,  so  long  as  such  power  is  directed  solely  to  its  own . 
protection.  A  dlfTerent  rule  would  place  the  public  domain  of  the  United 
States  completely  at  the  mercy  of  state  legislation." 

In  the  light  of  these  decisions,  it  is  clear  that  the  state  of  Montana 
had  no  dominion  over  the  public  lands  lying  within  its  borders,  and 
no  power  to  enact  legislation  directly  or  indirectly  affecting  the  same. 
It  could  not  give  to  the  people  of  that  state  the  right  to  pasture  cattle 
upon  the  public  domain,  or  in  any  way  to  use  the  same.  Its  own  laws 
in  regard  to  fencing  and  pasturing  cattle  at  large  must  be  held  to  ap- 
ply only  to  land  subject  to  its  own  dominion.  No  one  within  the  state 
can  claim  any  right  in  the  public  land  by  virtue  of  such  a  statute.  The 
United  States  have  the  unlimited  right  to  control  the  occupation  of  the 
public  lands,  and  no  obligation  to  fence  those  lands,  or  to  join  with 
others  in  fencing  them  for  the  purpose  of  protecting  its  rights  can  be 
imposed  on  it  by  a  state.  The  rights  given  by  the  state  statutes  to  the 
subjects  of  the  state  extend  only  to  the  lands  of  the  state.  They  end 
at  the  borders  of  the  government  lands.  At  that  border  the  laws  of 
the  United  States  intervene,  and  it  is  within  their  province  to  forbid 
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trespass.  Such  laws  being  within  the  power  of  Congress,  it  is  not 
necessary  to  discuss  the  question  whether  it  is  sovereign  power  or 
police  power,  or  what  may  be  its  nature,  for  there  is  no  power  vested 
in  the  state  which  can  embarrass  or  interfere  with  its  exercise. 

The  appellant  makes  the  further  point  that  a  court  of  equity  cannot 
recognize  any  sovereign  right  or  power  in  a  suitor  appearing  at  its  bar, 
and  that  the  United  States,  having  voluntarily  come  into  court  in  its 
proprietary  capacity  as  a  landowner,  seeking  a  remedy,  must  ask 
and  receive  equity  upon  the  same  terms  and  conditions  that  any  private 
person  or  corporation  may.  We  may  concede  this  to  be  true.  When 
the  United  States  consents  to  be  sued  in  a  civil  court,  or  resorts  thereto 
for  the  protection  of  government  property,  or  redress  for  injury  to 
the  same,  it  becomes  subject  to  the  rules  of  pleading,  practice,  and  law 
applicable  to  the  case.  But  it  does  not  and  cannot  waive  any  of  its 
rights  in  the  subject  of  the  controversy,  and  those  rights  must  be  pro- 
tected by  the  court.  The  government  does  not  appear  here  in  a  sover- 
eign capacity  or  otherwise  than  as  other  suitors  in  a  court  of  equity. 
The  question  for  adjudication  is,  what  are  its  rights  under  the  aver- 
ments set  forth  in  the  bill,  and  has  the  Legislature  of  Montana  the 
power  to  enact  legislation  which  shall  affect  the  public  lands  within  the 
borders  of  that  state,  or  interfere  with  the  right  of  the  government  to 
protect  those  lands?  In  Cotton  v.  United  States,  11  How.  229,  13  L. 
Ed.  675,  the  court  said : 

"Although,  as  a  sovereign,  the  United  States  may  not  "be  sued,  yet  as  a  cor- 
poration or  body  politic,  they  may  bring  suits  to  enforce  their  contracts  and 
protect  their  property  In  the  state  courts  or  In  theiir  own  tribunals  adminis- 
tering the  same  laws." 

The  appellant  argues  that  the  maintenance  of  the  injunction  will  im- 
pose a  grievous  burden  upon  him.  But  that  objection  is  answered  in 
the  Camfield  Case,  in  which  the  court  said : 

"The  Inconvenience,  or  even  damage,  to  the  individual  proprietor,  does  not 
authorize  an  act  which  Is  in  its  nature  a  purpresture  of  government  lands." 

And,  besides,  the  appellant  may  relieve  himself  of  the  grievous  bur- 
den by  restoring  the  Peterson  fence. 
The  order  of  the  Circuit  Court  is  affirmed. 


THE  ROBERT  DOLLAB. 

THE  TIGER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    December  2,  1907.) 

No.  1,413. 

Collision— Stbam  Vessels  Cbossino— Contbibutobt  Fault. 

A  steamship  navigating  San  Francisco  Bay  on  a  bright  moonlight  night 
after  exchanging  crossing  signals  of  one  whistle  with  a  tug  with  a  tow 
approaching  her  course  ahead  from  her  port  side,  being  the  privileged  ves- 
sel under  article  19  of  the  Inland  Navigation  Rules,  Act  June  7,  1897,  c. 
4,  §  1,  30  Stat  101  (U.  S.  Comp.  St  1901,  p.  2883),  was  required  by  article 
21  to  keep  her  course  and  speed,  and  where  she  continued  porting  her 
helm,  and  although  her  master  was  watching  the  tug  and  knew  that  it 
did  not  port  in  compliance  with  the  signal,  and  was  uncertain  as  to  Its 
Intended  course,  failed  to  slow  down  and  signal  such  fact  as  required  by 
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rule  3  of  the  pilot  rales,  she  is  chargeable  with  contribntory  fault  for  a 
collision  with  the  tow,  although  the  initial  fault  was  that  of  the  tug. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  California. 

Page,  McCutchen  &  Knight,  for  appellants. 

F.  R.  Wall  and  Walter  H.  Robinson,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  We  think  this  a  plain  case.  The  collision 
which  was  the  subject  of  the  action  occurred  between  the  steamer 
Robert  Dollar  and  a  laden  barge  at  the  time  in  tow  of  the  tug  Tiger, 
on  the  Bay  of  San  Francisco,  between  12  and  1  o'clock  of  a  perfectly 
bright  night — the  moon  being  nearly  full.  There  was  a  strong  ebb 
tide  flowing  at  the  time.  The  tug  was  confessedly  at  fault  in  more 
than  one  particular — ^first,  in  not  having  a  lookout;  second,  in  not 
having  any  light  on  the  barge ;  third,  in  not  porting  her  helm  and  go- 
ing to  starboard  in  accordance  with  the  single  blast  that  she  gave. 
The  real  question  in  the  case  is  whether  the  Robert  Dollar  was  also 
at  fault  as  was  held  by  the  court  below. 

It  appears  that  the  steamer  left  her  berth  on  the  northerly  side  of 
Steuart  Street  Wharf  at  12 :45  a.  m.  with  a  cargo  for  a  northern  port, 
and,  after  turning,  headed  out  into  the  bay  wi*h  helm  amidships,  and 
moving  under  a  slow  bell.  About  the  same  time  that  the  Robert  Dol- 
lar started,  the  steamer  Harold  Dollar  left  her  berth  on  the  southerly 
side  of  the  same  wharf,  and  proceeded  out  into  the  bay  on  the  star- 
board side  of  the  Robert  Dollar.  The  captain  of  the  latter  was  on  the 
open  bridge  of  that  vessel,  with  the  first  officer  and  two  men  on  the 
forecastle  head.  "The  first  officer,"  said  the  captain  in  his  testimony, 
"had  instructions  from  me  to  keep  a  good  lookout.  The  two  men 
were  up  there  with  him  ready  to  lower  the  yard  down  when  we  got 
clear  of  the  docks,  as  we  do,  but  not  before  we  get  clear  of  the  docks." 
The  men  started  to  lower  the  yard  under  the  instruction  of  the  fiirst 
officer  after  the  steamer  had  cleared  Harrison  Street  Wharf  and  be- 
fore the  collision.  When  the  Robert  Dollar  had  cleared  the  Steuart 
Street  Wharf  and  was  about  opposite  Harrison  Street  Wharf,  her 
captain  saw  two  bright  lights,  one  above  the  other,  about  half  a  mile 
distant  and  about  four  points  off  the  Robert  Dollar's  port  bow.  He 
knew  that  they  were  the  lights  of  a  tug,  and  with  his  night  glasses 
"looked  plainly  to  see  in  what  position  they  were."  On  leaving  the 
dock  he  had  given  the  customary  "one  long  whistle"  to  indicate  that 
his  steamer  was  going  out,  and  when  about  1,000  yards  from  the 
wharf  he  heard  one  whistle  from  the  tug  Tiger  and  answered  with  one. 
The  testimony  of  the  captain  of  the  Robert  Dollar  is  to  the  efl?ect 
that  at  the  time  the  Tiger  gave  the  one  whistle  she  was  from  1,000  to 
2,000  yards  from  his  steamer,  and  the  testimony  of  the  captain  of  the  . 
Ha/old  Dollar  is  that  the  two  vessels  in  question  were  then  about  a 
third  of  a  mile  apart.  It  is  certain  that  they  were  a  long  distance 
apart,  and  as  the  night  was  so  bright  and  clear,  according  to  the  tes- 
timony of  the  captain  of  the  Robert  Dollar  himself,  that  he  could  see 
all  over  the  bay,  and  as  he  further  testified  that  with  his  night  glassy 
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he  steadily  watched  the  movements  of  the  tug  and  saw  that  her  course 
was  not  changed,  surely  good  seamanship  on  his  part  should  have  pre- 
vented the  collision,  notwithstanding  the  clear  and  conceded  faults  on 
the  part  of  the  tug.  Since  the  latter  had  the  Robert  Dollar  on  its 
starboard  side,  the  rule  of  the  road  imposed  upon  the  tug  the  duty  of 
keeping  out  of  the  way  of  the  steamer,  and  upon  the  latter  the  duty 
of  keeping  her  course  and  speed.  Articles  19  and  21  of  Act  June 
7,  1897,  c.  4,  30  Stat.  101  (U.  S.  Comp.  St.  1901,  p.  2883) ;  Rule  2  of 
Supervising  Inspectors.  That  the  Robert  Dollar  did  not  keep  her 
course  is  distinctly  and  repeatedly  stated  in  the  testimony  of  her  cap- 
tain. The  fact  that  he  continually  ported  the  helm  of  the  steamer  and 
threw  her  further  to  the  starboard,  from  the  time  the  tug  gave  her  one 
whistle  until  the  danger  of  collision  became  immediate  and  imminent, 
thinking  that  in  view  of  the  condition  of  the  tide  such  action  would 
be  more  apt  to  avoid  the  tug,  does  not  change  the  fact  that  he  violated 
the  rule  of  the  road  which  required  him  to  keep  his  course.  And  since 
the  case  shows  that  the  collision  barely  occurred  at  it  was,  it  seems 
highly  probable  that  but  for  the  deviation  of  the  course  of  the  steamer 
by  her  captain  the  collision  would  not  have  occurred,  notwithstanding 
the  gross  faults  of  the  tug.  Moreover,  it  clearly  appears  from  the 
testimony  of  the  captain  of  the  Robert  Dollar  that  the  two  vessels 
were  gradually  coming  together  and  that  notwithstanding  the  tug  had 
signaled  that  she  would  port  her  helm  so  as  to  cross  the  stem  of  the 
steamer,  it  had  not  in  fact  changed  its  course,  for  he  still  saw  the  two 
perpendicular  lights,  and  could  not  see  either  the  red  or  green  light 
of  the  tug.  During  all  of  this  time  the  captain  of  the  steamer,  accord- 
ing to  his  own  testimony,  was  uncertain  as  to  the  course  the  tug  would 
take.  He  said:  "I  expected  him  (the  captain  of  the  tug)  to  turn  at 
any  moment.  I  knew  he  was  not  turning.  I  was  watching  him  close- 
ly with  my  glass,  I  could  see  the  barge  but  not  the  tug.  I  could  see 
they  were  coming  close  together."  Notwithstanding  this,  the  captain 
of  the  steamer  gave  no  indication  by  whistle  or  otherwise  of  his  uncer- 
tainty as  to  the  course  or  intention  of  the  tug,  but  continued  to  deviate 
from  his  own  course,  in  further  violation  of  rule  3  of  the  pilot  rules, 
which  provides,  among  other  things,  as  follows: 

"If,  when  steam  vessels  are  approaebing  each  other,  either  vessel  fails  to 
understand  the  course  or  intention  of  the  other,  from  any  cause,  the  vessel 
so  in  doubt  shall  Immediately  signify  the  same  by  giving  several  short  and 
rapid  blasts,  not  less  than  four,  of  the  steam  whistle;  and  if  the  vessels  shall 
have  approached  within  half  a  mile  of  each  other,  both  shall  be  Immediately 
slowed  to  a  speed  barely  sufficient  for  steerageway  until  the  proper  signals 
are  given,  answered  and  understood,  or  until  the  vessels  shall  have  passed 
each  other." 

It  is  unnecessary  to  decide  or  consider  whether  there  was  still  other 
and  further  fault  upon  the  part  of  the  steamer,  as  is  contended  on  be- 
half of  the  libelant  and  intervener,  as,  for  the  reasons  above  stated, 
we  are  of  opinion  that  the  court  below  was  clearly  right  in  finding 
both  vessels  in  fault. 

Accordingly,  the  judgment  is  affirmed. 

Since  the  foregoing  opinion  was  prepared,  the  proctors  for  the  ap- 
pellant have  called  our  attention  to  the  recent  case  of  Owners  -^f  the 
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Albano  v.  Allan  Line  Steamship  Company,  Ltd.,  decided  by  the  Privy 
Council  of  England  on  appeal  from  the  Supreme  Court  of  Canada 
(Maritime  Law  Cases,  New  Series,  October,  1907,  365),  in  which  case 
it  appeared  that  two  steamships — the  Parisian  and  the  Albano — were 
approaching  each  other  on  courses  which  converged  almost  at  right 
angles  at  the  point  where  the  collision  took  place,  which  point  was 
about  the  place  where  each  of  the  vessels  expected  to  pick  up  a  pilot. 
The  case  made  on  behalf  of  the  owners  of  the  Parisian,  as  stated 
by  the  court,  was  as  follows :  The  Parisian  was  a  screw  steamship  of 
3,385  tons  net  register,  and  440  ft.  in  length,  belonging  to  the  Allan 
Line  Steamship  Company,  Limited,  and,  whilst  bound  from  Liverpool 
with  passengers  and  general  cargo,  was  proceeding  towards  Halifax 
Harbor  on  the  afternoon  of  the  25th  March,  1905,  to  pick  up  a  pilot 
and  proceed  under  his  charge  into  Halifax.  The  weather  was  fine  and 
clear,  the  sea  calm,  the  wind  southerly  and  very  light,  and  there  was 
no  perceptible  tide.  Shortly  before  4 :40  p.  m.  the  Parisian  was  steer- 
ing N.  W.  %  N.  magnetic,  and,  with  engines  working  at  full  speed, 
was  making  about  14  knots.  She  was  coming  in  along  the  western 
shore  in  the  ordinary  and  usual  way  to  the  pilot  station,  and  was  flying 
flags  for  a  pilot.  A  good  lookout  was  being  kept  on  board  of  her.  At 
about  4 :40  p.  m.  those  on  board  of  her  saw  the  pilot  cutter  at  the  pilot 
station,  just  outside  the  entrance  to  the  harbor.  The  engines  were 
accordingly  rung  "stand  by"  at  4:52,  at  4:57  they  were  reduced  at 
half  speed,  and  4 :58  they  were  slowed,  and  at  4 :59  they  were  stopped 
and  remained  stopped  until  5  :6,  and  the  helm  was  ported  a  little  to 
bring  the  Parisian's  head  more  on  to  the  pilot  cutter.  After  the  en- 
gines were  stopped  the  Parisian  quickly  lost  headway,  and  a  row  boat 
accordingly  left  the  cutter  with  a  pilot  on  board  for  the  Parisian,  and 
was  rowed  to  her.  The  Parisian  was  then  lying  practically  stopped  in 
the  water  with  her  head  about  N.  by  W.  magnetic.  When  the  row 
boat  came  along  the  starboard  side  of  the  Parisian  a  rope  was  thrown 
to  her,  and  the  pilot,  at  about  5:6  was  just  about  to  step  onto  the 
ladder,  which  had  been  put  over  side  for  him,  to  come  on  board. 
Whilst  the  Parisian  was  thus  engaged  the  steamship  Albano,  after  mis- 
taking her  course  for  Halifax  Harbor  and  running  too  far  to  the  east- 
ward on  a  north  by  easterly  course,  had  turned  around  and  was  ap- 
proaching the  harbor  on  a  westerly  and  southerly  course.  Those  on 
board  the  Parisian  first  saw  the  smoke  from  the  funnel  of  Albano  close 
to  the  northeast  land,  and  at  4:45  made  out  her  hull  about  5%  miles 
distant  and  more  to  the  westward.  The  Albano  afterwards  approach- 
ed on  the  starboard  side  of  the  Parisian  with  the  Parisian  and  the  pilot 
-cutter  and  the  row  boat  in  full  view.  At  about  5 :6  p.  m.,  after  sound- 
ing three  short  blasts  on  her  whistle,  she  came  on  at  a  high  rate  of 
speed,  heading  for  the  starboard  side  of  the  Parisian  about  amidships, 
and  making  a  collision  unavoidable.  The  Parisian,  to  avoid  being 
struck  in  the  engine  room,  promptly  put  her  engines  full  speed  ahead, 
and  about  half  a  minute  later  was  struck  by  the  stem  of  the  Albano 
a  very  heavy  blow  on  the  starboard  side  aft.  The  vessels  met  at  about 
a  right  angle,  and  the  Parisian  was  cut  into  so  deeply  that  to  avoid 
sinking  in  deep  water  she  had  to  run  into  Halifax  Harbor,  where  she 
immediately  sank. 
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The  case  made  on  behalf  of  the  owners  of  the  Albano  was  that  the 
Albano,  a  screw  steamship  of  2,423  tons  net  register,  whilst  on  a  voy- 
age from  Hamburg  to  Halifax,  was,  about  20  minutes  before  the  col- 
lision, standing  across  from  the  eastward  on  a  course  of  W.  S.  W.  % 
W.  magnetic,  towards  the  pilot  station  at  the  entrance  to  Halifax  Har- 
bor, and  with  engines  working  at  full  speed  was  making  about  9  knots. 
The  weather  was  fine  and  clear,  the  wind  a  moderate  southerly  breeze, 
and  the  tide  was  flood  setting  towards  the  harbor  at  less  than  half  a 
knot  per  hour.  In  these  circumstances  those  on  board  the  Albano  saw 
the  Parisian  coming  up  from  the  south  seven  or  eight  miles  distant, 
and  about  six  points  on  the  port  bow.  The  course  was  afterwards  al- 
tered to  W.  ^  S.  for  the  pilot  cutter,  and  as  the  Albano  "approached  it 
the  engines  were  rung  "stand  by"  and  afterwards  reduced  to  half  speed 
and  slow.  When  the  Albano  was  distant  about  five  lengths  from  the 
Parisian  immediate  danger  of  collision  first  appeared  to  those  on  board 
the  Albano,  and  she  at  once  stopped  and  reversed  her  engines  full 
speed,  and  at  the  same  instant  sounded  three  short  blasts  of  her  whistle. 
The  rudder  was  kept  amidships  and  she  kept  her  course  with  diminish- 
ing momentum.  The  engines  worked  full  speed  astern  for  two  min- 
utes before  and  up  to  the  time  of  collision,  and  the  Albano  at  the  time 
of  the  collision  was  almost  dead  in  the  water,  and  the  starboard  side 
of  the  Parisian  came  in  contact  with  the  stem  of  the  Albano. 

The  regulations  in  force  in  the  waters  where  the  collision  took  place, 
so  far  as  applicable  to  the  case,  were  as  follows : 

"Art.  19.  When  two  steam  vessels  are  crossing  so  as  to  Involve  risk  of  col- 
lision tbe  vessel  which  has  the  other  on  her  own  starboard  side  shall  keep  out 
of  the  way  of  the  other." 

"Art.  21.  Whereby  any  of  these  rules  one  of  two  vessels  1b  to  keep  out  of  the 
way  the  other  shall  keep  her  course  and  speed. 

"Note. — When  in  consequence  of  thick  weather  or  other  causes  such  vessel 
finds  herself  so  close  that  collision  cannot  be  avoided  by  the  action  of  the 
Slvlng-way  vessel  alone,  she  also  shall  take  such  action  as  will  best  aid  to 
avert  collision. 

"Art.  22.  Every  vessel  which  is  directed  by  these  rules  to  keep  out  of  the 
way  of  another  vessel  shall,  if  the  circumstances  of  tbe  case  admit,  avoid 
crossing  ahead  of  the  other. 

"Art  23.  Every  steam  vessel  which  is  directed  by  these  rules  to  keep  out 
of  tho  way  of  another  vessel  shall,  o;i  approaching  her,  if  necessary,  slacken 
her  speed,  or  stop  or  reverse." 

"Art.  27.  In  obeying  and  construing  these  rules  due  regard  shall  be  had  to 
all  dangers  of  navigation  and  collision,  and  to  any  special  circumstances 
which  may  render  a  departure  from  the  above  rules  necessary  In  order  to 
avoid  immediate  danger." 

The  judgment  of  their  Lordships  was  that  although  the  Parisian 
arrived  at  the  point  of  collision  first,  and  was  there  almost  without 
motion,  the  consideration  of  the  situation  should  be  carried  back  to  the 
time  when  the  two  vessels  were  approaching  the  spot  where  the  col- 
lision took  place  and  the  controlling  fact  considered  that  '*they  were, 
in  fact,  converging  on  a  spot  on  courses  and  at  speeds  which  would 
probably  bring  them  to  that  spot  so  as  to  present  a  danger  of  collision 
when  they  reached  it,  which  each  of  them  would  do  in  the  course  of 
her  navigation,"  in  which  circumstances  the  vessels  were  vessels  cross- 
ing so  as  to  involve  risk  of  collision,  and  that  articles  19,  22,  and  23 
were  applicable.     It  was  therefore  held  that  it  was  the  duty  of  the 
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Parisian  to  have  kept  out  of  the  way  of  the  Albano.  But  the  court 
also  held  that  the  Albano  was  also  bound  to  comply  with  article  21, 
"and  to  keep  her  course  and  speed  until  she  found  herself  so  close  to 
the  Parisian  that  the  collision  could  not  be  avoided  by  the  action  of 
the  latter  vessel  alone."  Upon  the  facts  of  the  case,  however,  the  Al- 
bano was  held  without  blame,  the  court  saying,  among  other  things : 

'*It  must  always  be  a  matter  of  some  difficulty  tor  the  master  of  a  vessel 
which  has  to  keep  her  course  and  speed  with  regard  to  another  vessel  which 
has  to  keep  out  of  her  way  to  determine  when  the  time  has  arrived  for  him 
to  take  action,  for  if  he  act  too  soon  he  may  disconcert  any  action  which  the 
other  vessel  may  be  about  to  take  to  avoid  his  vessel,  and  might  be  blamed 
for  so  doing,  and  yet  the  time  may  come  at  which  he  must  take  action.  There- 
fore he  must  keep  his  course  and  speed  up  to  ^some  point  and  then  act,  but  the 
precise  point  must  necessarily  be  difficult  to  determine,  and  some  little  latitude 
has  to  be  allowed  to  the  master  in  determining  this." 

In  conclusion,  the  court  observed : 

**That  the  regulations  are  the  outcome  of  experience  and  of  conferences  held 
by  representatives  of  the  maritime  nations,  and  if  firmly  acted  on  and  applied 
are  more  likely  to  obviate  the  doubts  and  difficulties  by  which  those  navi- 
lating  vessels  may  be  assailed — ^for  instance,  in  cases  similar  to  the  present 
case,  which  may  not  infrequently  arise  where  vessels  are  making  for  the  en- 
trance of  a  port  at  the  same  time — ^than  if  the  actions  of  those  in  charge  are 
to  be  guided  by  rough  estimates  of  courses  and  speeds  to  determine  which 
vessel  is  slightly  ahead  of  the  other,  and  considered  afterwards  by  the  light 
of  conflicting  evidence  as  to  whether  these  estimates  were  right  or  wrong." 

We  think  the  decision  of  their  Lordships  in  the  case  cited  in  line 
with  our  conclusion  in  the  present  case  that  both  the  tug  Tiger  and  the 
steamer  Robert  Dollar  were  in  fault  in  the  particulars  hereinbefore  in- 
dicated. I 

The  judgment  is  affirmed. 

NOTE. — ^The  following  is  the  opinion  of  De  Haven,  District  Judge: 

DE  HAVEN,  District  Judge.  The  collision  between  a  barge  in  tow  ot  the 
tug  Tiger  and  the  steamer  Robert  Dollar,  which  is  the  subject  of  this  action, 
occurred  about  one  o*clock  on  the  morning  of  July  13,  1905,  in  the  Bay  of  San 
Francisco.  The  night  was  clear.  In  view  of  this  fact,  it  is  evident  the  col- 
lision would  not  have  been  possible  without  the  fault  of  one  or  both  of  the 
vessels,  and  upon  consideration  of  all  of  the  evidence  my  conclusion  is  that 
both  were  in  fault.  The  Tiger  was  in  fault  in  having  no  lookout,  and  in  not 
going  to  starboard  as  indicated  by  her  signal  of  one  whistle,  given  at  the  time 
she  was  first  observed  by  the  Robert  Dollar,  and  while  It  is  true  the  Tiger  was 
the  obligated  vessel,  having  the  Robert  Dollar  on  her  starboard  side,  stll!  the 
Robert  Dollar  was  in  fault  In  continuing  to  go  ahead  after  her  master  saw 
that  there  was  no  change  of  course  on  the  part  of  the  Tiger,  and  after  it  ought 
to  have  been  apparent  to  him  that  the  strong  ebb  tide  was  carrying  his  vessel 
so  far  out  of  her  course  that  a  collision  was  likely  to  occur,  unless  her  en- 
gines were  stopped  and  reversed;  but  the  order  to  stop  the  engines  of  the 
Robert  Dollar  was  not  given  until  the  collision  was  inevitable.  As  both  ves- 
sels were  in  fault,  the  libelant  and  intervener  are  entitled  to  recover  against 
both;  the  damages  to  be  equally  apportioned  between  them,  and  any  balance 
of  such  moiety  which  the  libelant  or  intervener  shall  be  unable  to  collect  or 
enforce  against  either  vessel  shall  be  paid  by  the  other  vessel  or  stipulators, 
to  the  extent  of  the  stipulated  value  thereof  beyond  the  moiety  due  from  said 
vessel.    The  Alabama  and  The  Gamecock,  92  U.  S.  695,  23  L.  Ed.  763. 

2.  On  October  21,  1905,  the  libelant  paid  to  the  Intervener  the  sum  of  $2,- 
734.80  for  Its  loss  under  the  policy  of  marine  insurance  referred  to  in  the 
libel,  and,  in  consideration  of  such  payment,  it  was  agreed  that  the  said  libel- 
ant should  become  "subrogated  in  full  to  all  of  the  rights  of  the  insured  (the 
160  F.— 56 
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Intervener)  In  and  about  the  subject-matter  of  the  insurance  •  •  •  and  to 
all  of  the  rlsrhts  of  said  insured  against  the  wrongdoer  causing  said  loss,  in 
such  proportion  as  the  amount  of  the  insurance  In  said  policy  bears  propor- 
tionately to  the  insured  valuation,  in  said  policy,  with  full  privilege  and  au- 
thority to  sue  in  the  name  of  the  insurer,  but  at  the  expense  of  the  insurer, 
but  in  no  event  to  exceed  $3,000." 

The  libelant  is  entitled  in  this  action  to  recover  no  greater  sum,  with  inter- 
est and  costs,  than  is  provided  for  in  the  agreement  just  referred  to,  and  the 
decree  will  provide  that  the  whole  amount  of  damages  recovered  In  this  action 
shall  be  divided  between  the  libelant  and  the  Intervener  In  accordance  with 
the  terms  of  such  agreement. 

Let  a  decree  be  entered  in  favor  of  the  libelant  and  intervener 'against  the 
tug  Tiger  and  the  steamer  Robert  Dollar,  for  damages  and  costs  In  accord- 
ance with  the  foregoing  opinion.  The  amount  of  damages  recovered  to  bear 
interest  from  the  date  of  the  filing  of  the  libel  herein,  and  the  matter  will 
be  referred  to  United  States  Commissioner  Brown,  to  ascertain  and  report 
the  damages  sustained  by  the  libelant  and  the  Intervener. 


BABCOCK  et  al.  v.  DE  MOTT  et  aL» 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  10,  1908.) 

No.  2.609. 

1.  Principal  and  Agent— Bxecjution  of  Agency— Fbaud  of  Agent. 

An  agent  for  the  sale  of  real  estate,  who  receives  a  price  in  excess  of 
that  reported  and  accounted  for  to  his  principal,  is  liable  to  such  prin- 
cipal for  the  dilference. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  40,  Principal  and 
Agent,  §§  130-133.1 

2.  Appeal  and  Ebbob— Review— Issues  of  Fact. 

The  decision  of  a  chancellor  on  an  issue  of  fact  is  presumptively  cor- 
rect, and  will  not  be  disturbed  by  an  appellate  court  except  for  a  clear 
and  palpable  mistake.  ' 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
H  3970-3978.] 

3.  EJquity— Reference  Without  Consent. 

The  reference  of  a  case  to  a  master,  without  the  consent  of  parties,  to 
make  findings  of  fact,  is  not  error  where  such  findings  are  treated  as  ad- 
visory only,  and  the  ultimate  findings  are  made  by  the  court. 

4.  Abatement  and  Revival— Anotheb  Action  Pending— Identity  of  Pab- 

TIES. 

It  is  not  ground  for  abatement  of  a  suit  in  a  federal  court  that  a  suit 
between  the  defendants,  involving  some  of  the  same  issues,  is  pending  in 
a  state  court,  where  the  complainants  are  not  parties  to  such  suit,  and 
the  court  therein  has  not  assumed  custody  of  property. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  1,  Abatement  and  Re- 
vival, §§  7a-91. 

Pendency  of  action  in  state  or  federal  court  as  ground  for  abatement 
of  action  in  the  other,  see  notes  to  Bunker  Hill  &  Sullivan  Mining  ft  Con- 
centrating Co.  Y.  Shoshone  Min.  Co.,  47  (X  C.  A.  205 ;  Bamadall  v.  Walte- 
meyer,  73  C.  (X  A.  521.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

Milton  Brown,  for  appellants. 

A.  B.  Jetmore  and  Gardenhire  &  Jetmore,  for  appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 
^Rehearing  denied  April  17,  1906. 
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ADAMS,  Circuit  Judge.  This  was  a  bill  in  equity  brought  by  An- 
na M.  De  Mott,  Mary  E.  Justin,  and  Julia  G.  Brooks,  citizens  of 
New  York  and  New  Jersey,  against  W.  P.  Taylor  and  J.  E.  Taylor, 
composing  the  firm  of  real  estate  agents  known  as  W.  P.  Taylor  & 
Son,  Ralph  L.  Maxson,  Lewis  A.  Withers,  Henry  Schlichting,  George 
E.  Babcock,  and  William  Franke,  citizens  of  Kansas  and  Iowa,  for  an 
accounting  and  other  equitable  relief.  The  Circuit  Court  rendered 
a  decree  in  favor  of  the  complainants,  from  which  defendants  Taylor, 
Babcock,  and  Franke  alone  appeal. 

The  great  features  of  this  case  are  so  prominent  and  controlling 
that  little  consideration  is  due  to  the  numerous  smaller  matters  to 
which  our  attention  seems  to  be  seriously  directed.  The  facts  found 
by  the  trial  judge  which  are  abundantly  supported  by  the  proof  are 
substantially  as  follows:  In  1901  the  complainants,  who  owned  a 
section  of  land  in  Woodson  county,  Kan.,  employed  Taylor  &  Son 
as  their  agents  to  sell  it  for  them  on  an  agreed  commission  for  such 
service.  The  asking  price  was  fixed  at  $9,000,  but  the  agents  after- 
wards induced  their  principals  to  accept  $6,000  for  the  land.  Be- 
fore doing  so,  they  had  secured  an  offer  from  defendant  Babcock 
of  $8,500,  provided  they  could  arrange  to  procure  and  carry  for  him 
a  loan  of  $6,500,  to  be  secured  by  a  mortgage  on  the  land.  In  other 
words,  Babcock  offered  to  pay  $2,000  in  cash  for  the  land  incum- 
bered by  mortgage  or  mortgages  securing  loans  to  the  extent  of  $6,- 
500.  The  agents  had  some  misunderstanding  with  Babcock  which 
will  be  considered  later ;  but  for  the  present  we  will  assume  the  fore-  ' 
going  facts  to  be  true. 

How  to  make  the  sale  for  $8,500,  appropriate  $2,500  to  their  own 
use,  and  account  to  complainants  for  $6,000,  and  do  these  things 
without  exposure,  seems  to  have  been  the  problem  confronting  the 
agents.  They  proceeded  in  this  way :  They  got  complainants  to  ex- 
ecute a  deed  to  one  of  their  relatives,  the  defendant  Maxson,  in  which 
the  consideration  was  stated  to  be  $6,000.  This  deed  was  forwarded 
to  the  agents  for  delivery  on  receipt  by  them  of  the  consideration 
mentioned.  After  they  received  the  deed,  the  consideration  was 
changed  to  read  $12,000,  and,  as  so  changed,  the  deed  was  delivered 
to  Maxson  and  recorded  in  the  office  of  the  register  of  deeds  for 
Woodson  county.  The  agents  procured  a  loan  from  an  insurance 
company  secured  by  a  first  mortgage  on  the  land,  executed  by  Max- 
son, for  $4,500,  persuaded  Babcock  to  temporarily  advance  $2,000  on 
his  purchase,  forwarded  $6,000  less  deduction  for  their  agreed  com- 
mission to  the  complainants  and  pocketed  $500  on  this  initial  trans- 
action. They  then  got  Maxson,  the  owner  of  record,  to  execute  a 
second  mortgage  on  the  land  to  secure  a  promissory  note  of  $2,000 
made  by  him  payable  to  defendant  Withers.  Withers  had  no  interest 
in  the  matter  and  acted  exclusively  for  the  benefit  of  the  agents. 
He  indorsed  this  note  and  delivered  it  to  them,  who  claim  to  have 
subsequently  pledged  it  to  defendant  Schlichting  to  secure  the  pay- 
ment of  some  antecedent  debt.  With  these  two  incumbrances  ag- 
gregating $6,500  resting  on  the  land,  the  agents  caused  Maxson  to 
convey  it  to  Babcock  in  execution  of  the  original  agreement  to  sell. 
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Babcock  subsequently  conveyed  the  same  to  defendant  Franke  sub- 
ject to  the  same  incumbrances.  The  result  of  the  maneuver  was 
that  Babcock  and  his  grantee  got  title  to  the  land  incumbered  by 
mortgages  securing  notes  amounting  to  $6,500.  The  complainants 
got  $6,000,  and  their  agents  got  $500  in  money  and  the  note  of  $2,000. 

Defendant  Babcock  and  his  grantee  set  up  a  special  defense  to 
the  effect  that  Taylor  &  Son  had  cheated  and  defrauded  Babcock  by 
agreeing  to  cause  the  land  in  question  to  be  conveyed  to  him  upon 
his  paying  $2,000  in  cash  and  assuming  the  payment  of  a  prior  mort- 
gage debt  of  $5,000  only.  It  is  claimed  that  after  Babcock  had  ad- 
vanced the  $2,000  to  the  agents,  they  caused  the  property  to  be  con- 
veyed to  him  subject  to  prior  mortgages  of  $6,500,  instead  of  $5,000, 
as  agreed;  that  he  inadvertently  accepted  a  deed  to  that  effect;  that 
he  was  thereby  defrauded  out  of  $1,500;  and  that  that  amount,  at 
least,  should  be  credited  upon  the  $2,000  note  before  a  lien  should 
be  decreed  against  the  land  for  its  payment. 

On  the  foregoing  facts  the  Circuit  Court  entered  a  decree  divest- 
ing Schlichting,  Taylor  &  Son,  and  all  other  defendants  of  title  to 
the  note  of  $2,000,  vesting  the  same  in  complainants,  establishing 
a  lien  for  the  payment  thereof  against  the  land  in  question,  and  ren- 
dered a  personal  judgment  in  favor  of  the  complainants  against  W. 
P.  and  J.  E.  Taylor  for  $500  and  interest.  The  court  further  decreed 
that,  unless  the  note  of  $2,000  be  paid  within  a  time  fixed,  the  land 
should  be  sold  subject  to  the  lien  of  the  first  mortgage,  for  the  pur- 
pose of  raising  a  fund  to  pay  the  note. 

The  facts  of  this  case  clearly  warranted  the  decree  so  far  as  the 
Taylors  are  concerned.  They,  while  acting  for  and  in  the  name  of 
their  principals,  secured  not  only  the  $6,000  for  which  they  accounted, 
but  also  $2,500  more  for  which  they  did  not  account.  No  justifica- 
tion is  attempted  to  be  made  or  can  be  made  of  their  conduct.  They 
were  perfidious  and  false  to  their  principals,  took  advantage  of  their 
confidential  relation  to  secure  personal  benefits,  and  must,  on  most 
familiar  principles  of  equity,  be  held  responsible  for  all  they  person- 
ally acquired  by  their  perfidy.  1  Perry  on  Trusts,  §  206;  Bent  v. 
Priest,  86  Mo.  475.  No  principle  of  equity  is  better  settled  than  this, 
and  none  should  command  a  more  vigorous  or  effective  enforce- 
ment at  the  hands  of  this  or  any  other  court. 

As  no  appeal  is  taken  by  Schlichting  or  any  other  claimant  of  the 
note  in  question,  all  that  remains  for  our  consideration  is  the  spe- 
cial defense  set  up  by  Babcock  and  his  grantee.  Babcock  contends 
and  testifies  that  his  contract  with  the  Taylors  was  to  pay  $2,000 
in  cash  for  the  land  subject  to  incumbrances  securing  the  payment 
of  $5,000  only  instead  of  $6,500  as  it  turned  out  to  be  when  the 
deed  was  delivered  to  him.  In  other  words,  he  contends  that  his 
agreement  was  to  pay  $7,000  for  the  land,  instead  of  $8,500,  and 
that  he  was  overreached  by  leaving  it  in  the  power  of  the  Taylors 
to  fix  the  amount  of  incumbrances  after  they  had  received  the  cash 
payment  of  $2,000  and  before  the  deed  was  finally  executed.  If  this 
contention  is  correct,  the  land  should  not  be  charged  with  a  lien  of 
$2,000,  but  with  a  lien  of  $500  only,   and  complainants'   recovery 
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should  be  reduced  accordingly.  If,  on  the  other  hand,  Babcock 
agreed  to  pay  $8,500,  $2,000  in  cash  and  $6,500  in  assumption  of 
prior  mortgage  debts,  as  found  by  the  trial  court,  the  decree  below 
is  right  and  should  not  be  disturbed.  This  presents  a  single  issue  of 
fact  for  determination.  We  have  examined  the  proof  on  this  issue 
with  much  care,  with  the  result  that  we  are  satisfied  with  the  con- 
clusion reached  below.  Under  well-recognized  practice  the  conclusion 
of  the  chancellor  on  an  issue  of  fact  is  presumptively  correct  and 
ought  not  to  be  disturbed  except  for  a  clear  ahd  palpable  mistake. 
No  such  mistake  appears  in  this  case. 

The  trial  court,  without  consent  of  the  parties,  referred  the  case 
to  a  special  master  to  read  and  examine  the  evidence  as  taken  and 
report  the  facts  to  the  court.  There  was  no  reversible  error  in  this, 
because  there  was  no  abdication  of  the  judicial  function  by  the  trial 
judge.  Mastin  v.  Noble  (C.  C.  A.)  157  Fed.  506.  His  opinion  affirma- 
tively shows  that  he  found  the  facts  as  a  result  of  a  personal  consid- 
eration of  the  proof  filed  ih  the  case. 

The  fact  that  Babcock  had  commenced  a  suit  in  the  state  court  of 
Kansas  to  secure  ia  reformation  of  his  deed  from  Maxson  and  a  can- 
cellation of  the 'Withers  mortgage  to  secure  the  payment  of  the  note 
for  $2,000,  and  that  such  suit  was  pending  and  undetermined  when 
this  suit  was  instituted,  afforded  no  ground  of  defense  or  abatement 
of  this  suit,  for  the  reason  that  complainants  were  not  a  party  to  it, 
and  custody  or  dominion  of  specific  property  was  not  sought  or  taken 
in  it.  City  of  Mankato  v.  Barber  Asphalt  Paving  Co.,  73  C.  C.  A. 
439,  142  Fed.  329,  34p,  and  cases  cited. 

The  numerous  other  assignments  of  error  have  been  sufficiently 
considered  to  convince  us  that  nothing  was  done  or  left  undone  in 
the  trial  below  which  prejudicially  affected  the  result  reached. 

The  decree  of  the  Circuit  Court  was  clearly  right,  and  is  affirmed. 

NOTE.— The  following  Is  the  decision  of  Pollock,  District  Judge*  on  ex- 
ceptions to  report  of  special  master: 

POLLOCK,  District  Judge.  The  material  facts  in  this  case,  as  gathered 
from  the  proofs,  are  as  follows: 

In  May,  1901,  complainants,  the  owners  of  a  section  of  land  In  Woodson 
county,  this  state,  placed  it  in  the  hands  of  defendants  W.  P.  Taylor  and 
son,  J.  E.  Taylor,  partners  as  Taylor  &  Son,  for  sale  at  the  price  of  $9,000. 
Taylor  &  Son  were  unfaithful  to  the  trust  reposed  In  them  by  complainants 
and  commenced  scheming  to  make  a  profit  to  themselves  by  a  sale  of  the 
property  over  and  above  the  commission  which  they  agreed  to  receive  from 
complainants  for  making  the  sale,  and  in  the  execution  of  this  scheme  pro- 
ceeded in  this  manner : 

They  opened  negotiations  for  the  sale  of  the  land  to  defendant  Geo.  B.  Bab- 
cock, a  citizen  of  Iowa,  and  having  learned  he  would  pay  much  more  than 
$6,000  for  the  land,  they  knowingly  and  falsely  represented  to  complainants 
that  said  sum  of  $6,000  was  all  the  land  was  worth,  and  all  they  could  pro- 
cure for  the  same,  and  on  the  strength  of  these  false  representations  induced 
complainants  to  part  with  title  to  the  land  for  the  sum  of  $6,000,  less  their 
commission  for  the  making  of  the  sale  The  manner  in  which  this  was  car- 
ried into  effect  was  this:  They  caused  the  deed  from  complainants  to  be 
executed  to  defendant  Ralph  L.  Maxson,  a  relative  who  at  no  time  had  any 
interest  In  the  transaction,  for  their  benefit.  The  true  consideration  of  $6,000 
expressed  in  the  conveyance  from  complainants  to  Maxson,  when  it  left  the 
Imnds  of  complainants^  was  changed  by  Taylor  ft  Son,  or  at  their  instance* 
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to  $12,000,  and  the  purchase  price  of  $6,000  agreed  to  be  paid  complainants 
was  procured  by  Taylor  &  Son  in  this  manner:  Under  an  arrangement  by 
which  defendant  Babeock  was  to  secure  the  land,  they  Induced  him  to  ad- 
vance $2,000  of  the  purchase  money,  and  caused  Maxson  to  execute  a  first 
mortgage  on  the  land  to  secure  the  payment  of  a  present  loan  of  $4,500,  se- 
cured from  the  Union  Central  Life  Insurance  Company.  Also,  causing  Max- 
son  to  execute  a  second  mortgage  on  the  land  to  secure  a  promissory  note 
made  to  one  I^wls  A.  Withers  for  their  benefit,  Withers  at  no  time  having 
any  interest  in  the  transaction,  and  then  causing  Maxson  to  convey  the  land 
to  Babeock  in  consideration  of  the  $2,000  he  had  paid  subject  to  the  two  mort- 
gages made  by  Maxson  thereon,  aggregating  $6,500,  which  mortgages,  accord- 
ing to  the  terms  of  the  conveyance,  Babeock  assumed  and  agreed  to  pay. 

Of  the  $4,500  loan  secured  from  the  life  insurance  company,  Taylor  &  Son 
put  $500  in  their  pocket  and  forwarded  the  remaining  $4,000  and  the  $2,000 
secured  from  Babeock,  less  their  commission  charged  complainants  for  mak- 
ing the  sale,  to  complainants,  and  then  procured  Withers  to  Indorse  and  de- 
liver to  them  the  note  of  $2,000  secured  by  the  second  mortgage  on  the  land, 
and  then  pledged  this  note  with  defendant,  Henry  Schlichtlng,  to  secure  the 
payment  of  a  pre-existing  debt  owed  by  Taylor  &  Son.  The  conveyance  made 
by  Maxson  to  Babeock  was  caused  to  be  recorded  by  Taylor  &  Son  and  then 
forwarded  to  Babeock  at  his  post  office  address  In  the  state  of  Iowa.  When 
Kabcock  received  this  conveyance,  not  being  satisfied  with  It,  because,  as  he 
i'laimed,  he  was  to  have  a  conveyance  direct  from  complainants  and  was  tc 
pay  only  $7,000  as  the  purchase  price  of  the  land,  he  came  to  Kansas,  took 
I)Oflsession  of  the  property,  commenced  an  action  in  the  state  court  to  cancel 
the  second  mortgage  placed  on  the  land  by  Maxson,  and  to  cancel  his  con- 
tract of  assumption  of  this  mortgage  in  the  conveyance  to  him. 

Complainants  having  learned  their  unfaithful  agents,  Taylor  &  Son,  had 
secured  the  sum  of  $8,500  in  the  sale  of  their  land,  and  not  the  sum  of  $6,500 
as  represented  by  their  unfaithful  agents,  commenced  this  suit  for  an  ac- 
counting with  Taylor  &  Son,  and  prayed  for  recovery  of  the  sum  of  $500  ap- 
propriated by  Taylor  &  Son  from  the  purchase  price,  and  also  a  decree  de- 
claring the  promissory  note  of  $2,000  and  the  second  mortgage  executed  by 
Maxson,  now  held  by  defendant  Schlichtlng  to  secure  a  pre-existing  debt,  to 
be  their  property,  because  received- by  Taylor  &  Son  as  part  of  the  purchase 
price  for  their  land,  and  to  have  said  mortgage  foreclosed  subject  to  the 
rights  of  the  Union  Central  Life  Insurance  Company  in  the  land. 

Babeock  defends  in  this  suit  on  the  theory  and  claims  that  under  his  oral 
agreement  with  Taylor  &  Son  he  was  to  pay  but  $2,000  in  cash  and  accept  a 
conveyance  for  the  land  subject  to  a  mortgage  of  only  $5,000.  Before  this 
suit  was  commenced,  Babeock,  in  recognition  of  his  title  to  the  property,  sold 
and  conveyed  it  to  defendant  William  Franke,  who  now  owns  the  land.  The 
master  found  from  all  the  proofs  that  Babeock  agreed  to  pay  $8,500  for  the 
land,  $2,000  in  cash  and  accept  a  conveyance  subject  to  mortgages  thereon 
aggregating  $6,500,  all  as  expressed  in  the  conveyance  from  Maxson  to  him, 
and  not  the  sum  of  $7,000,  as  contended  by  Babeock.  To  this  finding  Babeock 
excepts,  and  this  is  the  only  question  of  merit  arising  for  decision  presented 
by  the  record. 

It  is  clear  beyond  all  doubt  as  between  complainants,  Taylor  A  Son  and 
Taylor  &  Son,  Maxson,  and  Withers,  complainants  are  entitled  to  receive  on 
this  accounting  all  of  the  purchase  price  of  their  land  received  by  their  un- 
faithful agents,  Taylor  &  Son.  Therefore,  as  against  these  defendants,  com- 
plainants are  imdoubtedly  entitled  to  a  decree  as  prayed.  It  is  equally  true 
that  as  the  defendant  Henry  Schlichtlng  holds  the  promissory  note  of  $2,000 
made  by  Maxson,  secured  by  the  second  mortgage  on  the  land  as  security  for 
a  pre-existing  debt,  he-  is  not  a  bona  fide  holder  thereof,  and  the  complain- 
ants are  also  entitled  to  a  decree  as  prayed  as  against  him. 

As  between  complainants  and  defendant  Geo.  E.  Babeock,  I  am  of  the 
opinion  the  same  conclusion  must  be  reached.  If  the  conveyance  made  to 
Babeock  by  Maxson  at  the  instance  of  Taylor  &  Son,  the  unfaithful  agents  of 
complainants,  was  not  in  accordance  with  their  prior  agreement,  as  claimed, 
by  Babeock,  he  had  his  remedy  to  refuse  the  conveyance  tendered  and  to 
recover  back  the  $2,000  cash  theretofore  paid  by  blm  as  part  purchase  price 
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of  the  land,  or,  !f  so  advised,  and  his  contract  for  the  purchase  of  the  land 
was  valid  and  enforceable,  be  could  have  refused  the  conveyance  tendered 
>  by  Taylor  &  Son  as  executed  by  Mazson  and  compelled  specific  performance 
of  his  contract.  However,  he  did  not  elect  either  of  these  remedies,  but,  while 
attempting  to  repudiate  the  conveyance  as  made  by  Maxson,  he  has  parted 
with  the  title  to  the  property  thereby  conveyed  to  him  in  recognition  of  its 
validity  as  a  conveyance.  Having  thus  recognized  the  validity  of  the  convey- 
ance, his  contract  in  writing,  as  expressed  by  the  conveyance,  must  control. 

From  all  the  evidence  in  the  record  the  master  found  the  price  to  be  paid 
by  Babcock  for  the  land  was  the  sum  of  $2,000  and  the  acceptance  of  a  con- 
veyance of  the  land  subject  to  the  mortgages,  aggregating  $6,500,  and  not  the 
sum  of  $7,000,  as  contended  by  Babcock.  From  an  examination  of  the  rec- 
ord I  am  convinced  the  report  of  the  special  master  in  this  regard  is  cor- 
rect, and  therefore  the  exceptions  to  the  report  must  be  overruled,  and  the 
same  confirmed. 

A  decree. will  be  entered  in  favor  of  complainants  against  Taylor  &  Soi}  for 
the  sum  of  $500,  and  interest  received  by  them  as  part  purchase  price  of 
complainants'  land. 

A  further  decree  in  favor  of  complainants  awarding  to  complainants  the 
promissory  note  of  $2,000,  and  second  mortgage  executed  by  Maxson  to  Lewis 
A.  Withers,  received  by  Taylor  ft  Son  as  part  purchase  price  of  complainants* 
lands.  ^ 

A  further  decree  will  enter  foreclosing  this  mortgage  subject  to  the  lien 
of  the  mortgage  held  by  the  Union  Central  Life  Insurance  Company. 

The  decree  will  further  provide  if  the  amount  of  this  promissory  note  of 
$2,000  and  the  costs  of  this  litigation  are  not  paid  within  30  days  from  the 
date  of  the  decree,  a  special  master  to  be  appointed  by  the  court  will,  in  con- 
formity with  the  practice  in  this  court,  advertise  and  sell  the  real  estate  in 
satisfaction  of  the  amount  found  due  upon  said  promissory  note  and  the  costs 
of  this  litigation. 

It  is  so  ordered. 


LAKE  V.  SHBNANGO  FURNACE  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  14,  190a) 

No.  2.614. 

1.  Masteb  and  SEBVANT^NEQiaQENCE— Assumption  of  Risk— Numbeb  of 
Sbbv  ANTS— Facts. 

The  deceased  and  two  fellow  servants  had  been  operating  a  hand  hoist 
and  lowering  timber  with  it  into  the  shaft  of  a  mine  for  about  a  month, 
when  the  master  directed  him  to  operate  it  with  one  co-workman,  and  he  did 
so  without  objection.  The  hoist  consisted  of  a  chain  attached  to  a  rope 
which  ran  over  a  pulley  suspended  to  a  tripod  above  the  shaft,  and  the  oth- 
er end  of  the  rope  was  attached  to  a  drum  by  which  the  rope  was  wound 
up  by  the  use  of  adjustable  cranks  on  the  ends  of  the  drum,  and  the  de- 
scent of  the  load  was  controlled  by  a  friction  brake  applied  to  the  drum 
by  a  lever.  After  the  chain  was  fastened  around  the  load,  it  was  neces- 
sary to  wind  the  rope  up  until  it  was  taut,  and  to  apply  the  brake  upon  a 
signal  from  the  chainman  before  the  load  slid  or  swung  into  the  shaft, 
because  it  was  so  heavy  that  the  workmen  could  not  hold  it  up  with  the 
cranks.  After  six  or  seven  loadd  had  been  safely  lowered  by  the  two  men, 
the  deceased,  who  was  acting  as  chainman,  directed  his  fellow  workman 
to  continue  to  wind  up  the  rope  so  long  that  it  slid  the  load  into  the  shaft 
before  the  brake  was  applied.  Held,  the  deceased  assumed  the  risk  of 
operating  the  machine  in  this  way  with  but  one  assistant 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant §§  559-^^66. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  ft 
O.  R.  Co.  ▼.  Hennessey,  38  C.  C.  A.  314.] 
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2.  Same— EviDSNCB  of  Changs  aftsb  Accident  iNADiaasiBLB. 

Evidence  that  after  an  accident  a  master  employed  more  men,  repair- 
ed his  machinery,  or  adopted  a  different  method  in  the  conduct  of  hi«  . 
business,  is  inadmissible  to  prove  his  negligence  at  the  time  of  the  ao> 
cident 

[Edv  Note. — For  cases  in  point,  see  Gent  Dig.  voL  SI,  Master  and  Serv- 
ant, §  9ia] 

3.  Evidence— Opinion  Evidence  When  Inadmissible. 

When  an  issue,  Its  subject-matter,  and  the  facts  which  condition  its 
decision  are  simple  and  open  to  the  common  understanding  so  that  no 
special  skill  or  experience  is  requisite  to  form  a  correct  judgment  upon 
it,  the  opinions  of  witnesses  regarding  it  are  not  admissible. 

4.  Neolioenob— Tbuk  Test  of  Doubtful  Act  Cabb  Persons  of  Obdinabt 

Prudence  use  under  Same  Circumstances. 

An  act  or  omission  may  be  in  Itself  clearly  negligent  or  clearly  free  of 
negligence.  If  its  character  is  doubtful,  the  test  of  actionable  negligence 
is  the  degree  of  care  which  persons  of  ordinary  intelligence  and  prudence 
commonly  exercise  in  the  same  circumstances.  If  the  care  exercised  in 
such  a  case  rises  to  or  above  that  standard,  there  is  no  actionable  negli- 
gence;   if  it  falls  below  that  standard,  there  is. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  37,  Negligence,  H 
1-7.] 

5.  Same— Evidence  of  Obdinabt  Practice  of  Reasonable  Men  in  Same  Cib- 

cumstances  Geneballt  Competent. 

In  such  a  case  the  evidence  of  the  ordinary  practice  and  of  the  usual 
custom,  if  any,  of  ordinarily  prudent  and  intelligent  persons  in  the  per- 
formance under  the  same  or  like  circumstances  of  the  same  or  like  acts, 
is  ordinarily  competent  upon  the  Issue  of  negligence  in  the  performance 
or  omission  of  an  act 
(Syllabus  by  the  Court) 

In  Error  to  the  Grcuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

This  is  an  action  for  damages  that  resulted  from  the  death  of  John  K 
Laurila,  which  the  plaintiff  below  alleged  was  caused  by  the  negligence  of  the 
defendant  company,  his  master,  in  that  it  employed  only  two  when  it  should 
have  hired  three  servants  to  operate  the  drum  used  at  its  shaft  No.  2  to  low- 
er timber  into  its  mine.  The  defenses  were 'that  the  defendant  was  not  n^- 
ligent  that  the  deceased  asssumed  the  risk  of  operating  the  drum  with  two  men, 
and  that  he  was  guilty  of  negligence  which  contributed  to  his  injury.  At  the 
close  of  the  evidence  the  court  instructed  the  jury  to  return  a  verdict  for  the  de- 
fendant, on  the  grounds  that  the  deceased  assumed  the  risk  of  the  work  in 
which  he  was  engaged,  and  that  he  was  guilty  of  contributory  negligence. 
This  and  many  other  rulings  are  spedfled  as  errors.  The  evidence  relative 
to  the  place  and  circumstances  of  the  accident  was  practically  without  con- 
tradiction, and  it  disclosed  this  condition  of  things: 

The  accident  happened  while  Laurila  and  his  companion,  Tikka,  were  pre- 
paring to  let  a  load  of  lagging  down  into  the  shaft  during  the  afternoon  of 
January  17,  1906.  Laurila  had  been  engaged  in  this  work  daring  the  after- 
noons since  about  the  middle  of  December,  1905,  but  prior  to  this  day  he  had 
been  one  of  three  men  operating  the  drum  to  lower  the  timber  into  this  shaft 
while  on  the  day  of  the  accident  he  was  one  of  two.  The  shaft  was  about 
6  feet  by  8  feet  137  feet  deep,  planked  inside,  and  it  had  a  crib  or  collar  of 
timber  which  extended  up  above  the  ground  a  few  inches;  It  was  Imown 
as  shaft  No.  2.  A  tripod  made  of  three  posts  rose  over  the  shaft,  and  from  it 
a  bolt  depended  dirpctly  over  the  center  of  the  shaft  and  about  19  feet 
above  its  mouth,  to  which  a  pulley  was  attached,  over  which  the  rope  ran  that 
was  used  to  lower  the  timber.  A  small  chain  which  was  used  to  fasten  the 
timber  together  and  to  hold  it  as  It  descended  into  the  shaft  was  fastened  to 
the  end  of  this  rope  which  hung  from  the  pulley  over  the  shaft  and  the  oth- 
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•r  end  of  the  rope  was  secured  to  a  dram  which  stood  upon  po9ta  about  three 
feet  above  the  ground  on  one  side  of  the  shaft  and  about  fbur  feet  distant 
from  it.  This  drum  was  about  7  feet  long  and  16  Inches  in  diameter  where 
the  rope  wound  about  it.  Upon  one  end  of  this  drum  was  a  friction  brake 
operated  by  a  lever  five  or  six  feet  long,  which  rested  upon  the  drum,  and  was 
made  effective  by  pressing  the  outer  end  of  it  down.  When  the  drum  was 
used  to  wind  up  the  rope,  this  lever  was  held  above  it  by  hand  or  by  a  stick 
placed  under  it,  and,  when  a  load  was  about  to  be  lowered,  the  support  was 
removed,  the  lever  placed  the  brake  upon  the  drum,  and  the  descent  of  the 
load  was  controlled  by  an  operator  who  pressed  down  upon  the  outer  end  of 
the  lever.  There  was  an  adjustable  iron  crank  al>out  18  Inches  long  upon  each 
end  of  the  drum  which  was  used  to  wind  up  the  rope  and  to  prepare  the  loads 
of  timber  for  their  descent,  but  which  was  removed  before  these  loads  were 
let  down  into  the  mine.  Treating  the  apparatus  from  the  station  of  a  person 
standing  on  the  side  of  the  shaft  opposite  the  drum  and  facing  the  latter, 
there  was  a  stick  of  timber  about  six  feet  long  and  four  inches  thick  which 
lay^Kirallel  to  the  collar  on  the  right  side  of  the  shaft.  The  load  to  be  low> 
ercilFlit  the  time  of  the  aecident  was  about  two  feet  square,  and  it  consisted 
then,  and  the  loads  were  generally  made  up  of  poets  and  lagging  from  six  to 
nine  feet  long  which  were  laid  across  the  collar  of  the  shaft  and  the  stick  of 
timber  so  that  they  projected  over  the  collar  about  a  foot  and  rested  upon  the 
timber  and  upon  the  collar  which  was  somewhat  worn  away,  or  upon  the  ice 
or  snow  wUch  had  gathered  between  the  coUar  and  the  stick,  so  that  the 
chain  could  be  readily  passed  around  each  of  the  ends  of  the  loads  without 
raising  them.  It  was  winter,  and  some  ice  and  snow  had  gathered  about  the 
shaft  and  upon  the  posts  and  lagging,  and  the  surface  where  the  load  was 
placed  sloped  at  the  rate  of  about  six  inches  to  eight  feet  toward  the  shaft. 
The  load  which  caused  the  accident  weighed  from  750  to  1,500  pounds.  The 
loads  lowered  into  this  and  other  like  shafts  were  generally  so  heavy  that 
two  workmen  at  the  cranks  could  not  hold  one  of  them  up  after  it  swung  over 
the  shaft,  and  the  only  means  of  controlling  its  descent  was  the  friction  brake. 
When  three  men  operated  the  drum,  the  first  held  up  and  upon  a  signal  from 
the  chainman  applied  the  brake,  the  second  adjusted  the  chain  first  around  the 
end  of  the  load  in  the  mouth  of  the  shaft,  and  next  around  the  other  end,  and 
ttien  held  on  to  it  with  his  hand  until  the  third  man,  who  operated  one  of  the 
cranks,  took  the  slack  out  of  the  rope  and  drew  it  taut  by  winding  it  upon 
the  drum.  When  the  rope  was  thus  drawn  sufficiently  taut,  upon  a  signal 
from  the  chainman,  the  first  man  pressed  down  upon  his  lever,  and  held  the 
load,  the  third  man  removed  his  crank,  the  chainman  let  the  rope  go,  went  be- 
hind the  load,  and  by  lifting  Its  rear  end  slid  or  pushed  it  into  the  shaft,  and 
the  first  man  then  lowered  it  and  controlled  its  descent  by  operating  the 
brake.  When  two  men  used  It,  the  brake  lever  was  held  up  by  a  stick  be- 
neath it.  One  of  the  men  adjusted  the  chain  about  the  ends  of  the  load,  then 
held  on  to  the  rope  or  chain  to  steady  it  with  one  hand  and  on  to  one  of 
the  cranks  with  the  other  until  under  his  direction  the  second  man  had  wound 
the  rope  sufficiently  taut  by  the  use  of  the  other  crank.  Then,  uiK)n  a  signal 
from  the  chainman,  the  second  man  removed  his  crank,  removed  the  stick  be- 
neath the  lever,  seized  the  lever,  and  held  the  load  with  it  until  the  chain- 
•  man  removed  his  crank,  and  slid  or  pushed  the  load  into  the  shaft,  when  the 
second  workman  controlled  and  lowered  it  by  the  manipulation  of  the  brake 
lever. 

At  the  time  of  the  accident  the  brake  was  held  off  the  drum  by  a  stick  be- 
neath the  lever.  Tikka  and  Laurila  had  lowered  six  or  seven  loads  down  the 
shaft  without  the  aid  of  any  third  workman,  with  Tikka  at  the  chain  and 
Laurila  at  the  crank,  when  Tikka  took  the  crank  and  Laurila  adjusted  the 
chain  and  held  onto  it  with  one  hand  to  steady  It  and  onto  the  crank  on  his 
end  of  the  drum  with  the  other  until  the  rope  was  wound  up  on  the  drum  to 
some  extent  when  Tikka  inquired  of  Laurila  if  it  was  good,  or  In  other 
words,  if  the  rope  was  sufficiently  taut,  and  Laurila  replied:  "No;  wind  it 
a  little  more."  Tikka  did  so,  the  load  slid  Into  the  shaft,  the  drum  and  the 
cranks  escaped  from  the  workmen  as  the  load  descended,  one  of  the  revolv- 
ing cranks  struck  Laurila,  threw  him  into  the  shaft,  and  killed  him. 
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Theodore  Hollister  (John  R.  Heino,  on  the  brief),  for  plaintiff  in 
error. 

H.  H.  Grace  (George  B.  Hudnall,  on  the  brief),  fo2'  defendant  in 
error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
evidence  in  this  case  conclusively  proved  that  there  was  one  and  only 
one  indispensable  condition  of  safety  in  the  doing  of  the  specific  act 
in  the  performance  of  which  Laurila  lost  his  life  in  the  lowering  of 
the  loads  of  timber  into  the  shaft,  and  that  condition  was  that  the 
load  should  not  be  slid,  or  pushed,  or  swung  into  or  over  the  shaft 
until  the  brake  was  applied  to  the  drum  by  means  of  its  lever-^^If 
the  load  went  into  the  shaft  before  the  brake  was  applied,  it  wouwtas 
certainly  descend  and  produce  danger  of  injury  and  death  when  three 
as  when  two  men  were  operating  it,  for  the  law  of  gravity  is  uniform 
and  incessant  in  its  work.  The  loads  differed  in  size  and  weight,  but 
both  at  this  and  at  other  shafts  where  similar  devices  were  used  they 
were  generally,  if  not  universally,  so  heavy  that  they  could  not  be 
held  up  by  the  cranks  upon  the  drums  after  they  swung  over  the 
shafts,  and  this  fact  was  well  known  to  all  the  workmen  about  them^ 
and  was  clearly  proved  to  the  jury.  This  was  the  reason  why  the 
friction  brake  was  provided  and  used. 

The  evidence  was  uncontradicted  that  it  was  necessary  before  the 
load  was  swung  over  the  shaft  and  after  the  chain  had  been  thrown 
around  its  ends  that  the  rope  should  be  wound  up  so  that  it  was  taut, 
to  the  end  that  the  timber  might  be  drawn  together  in  a  compact  body 
before  it  started  to  descend,  so  that  sticks  of  it  would  not  slip  out  of 
the  chain  and  fall  down  the  shaft.  The  evidence  was  clear  and  un- 
disputed that  it  was  the  duty  of  the  chainman  to  steady  the  chain 
with  his  hand  as  the  rope  was  wound  up,  to  determine  when  the  ten- 
sion upon  it  was  sufficient  to  hold  the  timber  together,  and  insuffi- 
cient to  slide,  or  tip,  or  swing  the  load  into  the  shaft,  and  then  to 
give  the  signal  to  take  off  the  crank  and  put  on  the  brake,  and,  after 
that  was  done,  to  push  or  slide  the  load  into  the  shaft.  This  entire 
duty  devolved  upon  the  chainman  whether  there  were  two  or  three 
men  at  the  shaft,  and,  in  the  discharge  of  this  duty,  was  the  one  place 
where  the  exercise  of  judgment  conditioned  the  safety  of  the  opera- 
tion. If  the  chainman  failed  to  give  the  signal  that  the  chain  was  suf-  • 
ficiently  taut  until  the  tension  became  so  great  that  the  load  slid  or 
swung  into  the  shaft,  immediate  danger  of  injury  was  produced,  and 
that  danger  was  greater  when  but  two  men  were  operating  than  when 
there  were  three,  because,  if  there  was  a  third  man  at  the  lever,  it 
was  possible  that  he  might  catch  and  hold  the  load  after  it  swung  into 
the  shaft,  although  he  did  not  receive  any  signal  to  apply  the  brake. 

The  apparatus  was  simple.  It  was  nothing  but  a  windlass  with  a 
crank  and  a  rope  attached,  the  latter  of  which  ran  over  a  pulley 
above.  No  workman  of  intelligence  sufficient  to  use  the  simplest 
tools   could   have  assisted  in  operating  this   windlass  with  two   la- 
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borers  for  a  niontli  and  with  one  for  an  hour  as  Laurila  did  without 
plenary  knowledge  that  the  law  of  gravity  would  draw  the  load 
down  the  shaft  if  it  was  permitted  to  swing  over  it;  that  in  such  an 
event  it  could  not  be  held  up  with  the  cranks;  that  the  application 
of  the  brake  before  the  load  slid  or  swung  into  the  shaft  was  in- 
dispensable to  the  safe  operation  of  the  machine;  that  he  had  but 
one  assistant  at  the  time  of  the  accident;  that,  when  he  operated 
the  chain,  the  timely  application  of  the  brake  depended  entirely 
upon  his  judgment  and  his  signal;  and  that,  if  he  failed  to  rightly 
exercise  the  former  or  to  give  the  latter  in  time,  disaster  and  injury 
were  the  natural  and  probable  consequences  of  his  dereliction. 
Yet,  without  objection  or  protest,  he  entered  upon  the  discharge  of 
the  duty  of  chainman  with  a  single  assistant,  and  by  his  failure  to 
give  the  signal  to  his  companion  to  cease  winding  up  the  rope  and 
to  put  on  the  brake  until  the  latter  had  wound  it  so  taut  that  it 
lifted  or  slid  the  load  into  the  shaft  he  brought  down  upon  himself 
the  direful  result. 

A  servant  by  entering  or  continuing  in  the  employment  of  a 
master  without  complaint  assumes  the  risks  and  dangers  of  the  em- 
ployment which  he  knows  and  appreciates.  St  Louis  Cordage  Co. 
v.  Miller,  61  C.  C.  A.  477,  490,  493,  126  Fed.  495,  608,  511,  63 
L.  R.  A.  551,  and  cases  there  cited;  Glenmont  Lumber  Company 
v.  Roy,  61  C.  C.  A.  506,  510,  126  Fed.  524,  B2S;  Burke  v.  Union 
Coal  &  Coke  Company  (C.  C.  A.)  157  Fed.  178,  180,  181.  Counsel 
argue  that  the  deceased  did  not  fall  under  this  rule  because  he  did 
not  know  the  weight  of  the  load,  because  he  did  not  know  how 
much  tension  on  the  rope  would  raise  the  load  or  slide  it  into  the 
shaft,  and  because  he  did  not  appreciate  the  danger  from  the  act 
that  he  and  his  companion  were  performing  that  the  load  would 
slide  into  the  shaft.  They  call  attention  to  the  testimony  of  the 
superintendent  of  the  defendant  that  if  the  load  lay  as  stated  by  the 
witnesses,  and  if  it  weighed  1,500  pounds,  it  could  not  have  been 
sent  into  the  mine  by  the  use  of  one  of  the  cranks  by  a  workman 
because  he  could  raise  only  about  300  pounds  thereby,  and  to  the 
testimony  of  the  surface  boss  that  in  his  opinion  one  man  at  the 
crank  could  not  slide  a  load  into  the  shaft  if  it  rested  on  a  few  little 
projections  on  the  top  of  a  round  surface  of  timber  and  to  varying 
estimates  made  by  witnesses  of  the  weight  of  the  load.  There  were, 
however,  two  men  at.  the  cranks — Tikka,  who  devoted  all  his  energy 
to  one  of  them,  and  Laurila,  who  used  one  hand  upon  the  other. 
The  superintendent  testified  that  in  his  opinion  the  load  weighed 
only  750  pounds,  that  a  lift  of  400  pounds  on  the  rope  would  have 
sent  it  into  the  shaft,  and  that  one  man  could  lift  300  pounds  upon 
the  rope  by  the  use  of  the  crank.  It  follows  that  two  men  could  lift 
600  pounds,  and,  if  both  men  exercised  their  powers,  they  could 
have  thrown  the  load  into  the  shaft.  Moreover,  an  appreciation 
of  the  risk  and  danger  was  not  conditioned  by  an  exact  knowledge 
of  the  weight  of  the  load,  or  of  the  amount  which  one  man  could 
lift  upon  the  rope  by  the  use  of  one  of  the  cranks.  There  was  a 
<rank  upon  each  end  of  the  drum  and  there  was  a  man  at  work  at 
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each  crank.  The  fact  that  whether  there  was  one  man  or  there 
were  two  men  at  the  cranks  a  signal  was  given  when  the  rope  was 
sufficiently  taut  demonstrates  the  knowtedge  and  the  appreciation 
by  the  workmen  of  the  danger  of  permitting  any  man  to  exert  all 
his  force  upon  the  crank  without  any  limitation  by  a  sign  from 
the  chainman.  The  only  reason  for  the  signal  was  to  prevent  the 
danger  of  sliding  or  swinging  the  load  into  the  shaft  before  the  brake 
was  applied.  It  was  the  risk  of  this  danger  in  the  absence  of  the 
third  man  that  confronted  Laurila.  He  knew  that  the  third  man 
was  not  there,  and  that  the  brake  could  not  be  applied  until  he  gave 
the  signal  to  stop  the  winding  of  the  ropNC.  He  knew  that  the  load 
lay  by  the  side  of  the  shaft  on  an  inclined  plane  upon  the  worn 
collar,  the  paralld  timber,  or  ice  and  snow  between  tiiem,  that  the 
load  was  so  heavy  that,  if  he  permitted  it  to  swing  or  slide  into  the 
shaft,  he  and  his  associate  could  not  hold  it  with  the  cranks.  He 
had  assisted  to  operate  that  drum  for  many  days.  He  knew  that 
a  signal  had  always  been  given  to  stop  turning  the  crank  before 
the  load  was  pushed  into  the  shafts  and  the  danger  that  he  and  his 
companion  might  slide  it  in  there  by  turning  the  cranks  if  the  sig- 
nal was  not  given,  or,  if  it  was  given  too  late,  was  too  obvious,  too 
plainly  observable  for  denial.  A  servant  cannot  be  heard  to  say 
that  he  did  not  appreciate  or  realize  the  danger  or  the  risk  where 
the  defect  is  obvious  or  readily  observable,  and  the  risk  and  dan- 
ger are  apparent.  St.  Louis  Cordage  Co.  v.  Miller,  61  C.  C.  A.  477, 
493,  126  Fed.  495,  611,  63  L.  R.  A.  561 ;  Glenmont  Lumber  Company 
v.  Roy,  61  C.  C.  A.  606,  610,  126  Fed.  624,  528. 

It  is  said  that  the  risk  of  the  master's  negligence  is  not  one  of  the 
ordinary  risks  of  the  employment,  and  hence  that  the  servant  does 
not  assume  it,  and  this  is  doubtless  true  when  the  master's  negligence 
and  its  effect  are  not  known  or  obvious  to  the  servant  and  the  risk 
and  danger  from  them  are  not  appreciated ;  but  if  the  servant  knows 
of  the  failure  of  his  master  to  completely  discharge  his  duty  to  ex- 
ercise ordinary  care  to  furnish  sufficient  servants  or  ordinarily  safe 
appliances,  and  if  he  appreciates  its  effect,  or  if  the  failure  and  its  ef- 
fect are  obvious  or  plainly  observable  and  he  continues  in  the  employ- 
ment without  objection,  he  elects  to  assume  the  risk  of  them  and  he 
cannot  recover  for  the  damages  they  cause.  Texas  &  Pacific  Rail- 
way Co.  V.  Archibald,  170  U.  S.  665,  672,  18  Sup.  Ct.  777,  42  L.  Ed. 
1188;  Choctaw,  Oklahoma  &  Gulf  Railroad  Co.  v.  McDade,  191  U. 
S.  64,  68,  24  Sup.  Ct.  24,  48  L.  Ed.  96;  Burke  v.  Union  Coal  & 
Coke  Company  (C.  C.  A.)  157  Fed.  178,  181. 

Counsel  argue  that  the  deceased  did  not  assume  the  risk  and  danger 
of  operating  this  machihe  with  but  one  workman  because  his  master 
did  not  warn  him  of  them ;  but  no  duty  rests  on  the  master  to  warn 
a  servant  of  risks  and  dangers  that  are  so  apparent  that  a  person  of 
his  ability  and  experience  in  his  station  may  reasonably  be  held  to 
have  known  and  appreciated  them.  Bohn  Manufacturing  Company  v. 
Erickson,  6  C.  C.  A.  341,  344,  55  Fed.  943,  946 ;  Glenmont  Lumber 
Company  v.  Roy,  126  Fed.  524,  528-529,  61  C.  C.  A.  606 ;  King  v. 
Morgan,  48  C.  C.  A.  507,  610,  109  Fed.  446,  449;  Railroad  Company 
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▼.  Miller,  48  C.  C.  A.  436,  104  Fed.  124;  Mississippi  River  Logging 
Company  v.  Schneider,  20  C.  C.  A.  390,  392,  74  Fed.  195, 197. 

The  next  objection  is  that  assumption  of  the  risk  was  not  pleaded 
by  the  defendant,  but  it  rests  on  the. maxim,  "Volenti  non  fit  injuria," 
and  inheres  in  the  contract  of  hiring,  and,  if  it  were  necessary  to 
plead  it,  a  proposition  that  is  not  conceded,  the  answer  contains  an 
averment  that  "Laurila  assumed  the  risks  of  injury  incident  to  carry- 
ing on  said  work,"  which  would  have  been  sufficient  in  the  absence 
of  objection  in  the  court  below.  The  result  is-  that  the  uncontradict- 
ed evidence  disclosed  the  fact  that  the  defect  in  the  company's  method 
of  operation,  of  which  the  plaintiff  complains,  was  obvious,  and  the 
danger  from  it  was  apparent,  and  he  continued  in  the  service  without 
complaint.  The  defense  of  assumption  of  risk  is  conclusively  estab- 
lished in  such  a  case,  no  question  remains  for  the  jury,  and  the  court 
rightly  instructed  them  to  return  a  verdict  for  the  defendant.  This 
conclusion  rests  upon  the  mere  assumption,  and  not  upon  any  decision 
or  opinion,  that  there  was  substantial  evidence  at  the  trial  below  of 
the  alleged  negligence  of  the  defendant.  The  question  whether  or 
not  there  was  such  evidence  and  the  question  whether  or  not  the  evi- 
dence of  the  contributory  negligence  of  the  deceased  was  conclusive 
are  no  longer  material,  and  will  not  be  farther  discussed  than  to  say 
that  the  testimony  and  the  considerations  which  have  already  been 
set  forth  amply  sustain  the  decision  of  the  court  below  upon  the  lat- 
ter question.  We  turn  to  the  rulings  upon  the  admission  and  rejection 
of  evidence. 

Specifications  1,  2,  3,  6,  and  7  are  leveled  at  the  refusal  of  the 
trial  court  to  receive  testimony  of  the  method  of  operation  of  the 
drum  by  the  defendant  and  of  the  number  of  men  employed  by  it  for 
that  purpose  at  shaft  No.  2  after  the  accident.  But  evidence  that, 
after  the  accident,  a  master  repaired  his  machinery,  adopted  a  differ- 
ent method  of  operation,  or  employed  a  larger  number  of  men  in 
conducting  his  business,  is  incompetent  because  it  has  no  legitimate 
tendency  to  prove  that  the  number  of  men  employed,  the  method  pur- 
sued, or  the  machinery  used  before  the  accident  was  not  reasonably 
safe  and  sufficient,  and  because  the  reception  of  such  evidence  would 
deter  the  master  from  improving  his  methods  and  machinery.  Rail- 
road Company  v.  Hawthorne,  144  U.  S.  202,  208,  12  Sup.  Ct.  591, 
36  L.  Ed.  405;  Motey  v.  Pickle  Marble  &  Granite  Company,  20  C. 
C.  A.  366,  371,  74  Fed.  155,  159 ;  Railway  Company  v.  Parker,  5  C. 
C.  A.  220,  222,  55  Fed.  595,  597 ;  Camp  Bird  v.  Larson,  81  C.  C.  A. 
412,  414,  152  Fed.  160,  162. 

The  trial  is  attacked  because  the  court  below  rejected  the  proffered 
testimony  of  witnesses  familiar  with  the  operation  of  the  apparatus 
in  the  use  of  which  the  accident  occurred  that  it  was  in  their  opin- 
ion dangerous  to  operate  it  with  less  than  three  workmen.  But  the 
rule  is  that  witnesses  must  state  facts,  and  not  opinions.  There  is 
an  exception  to  it  that  the  opinions  of  witnesses  who  possess  peculiar 
skill  or  knowledge  may  be  received  when  the  facts  are  such  that  in- 
experienced persons  are  likely  to  prove  incapable  of  forming  a  cor- 
rect judgment  from  them  in  the  matter  at  issue  without  such  opinions. 
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But  there  was  nothing  in  the  facts  or  in  the  subject  of  the  issue  in 
this  case  that  was  not  open  and  plain  to  men  of  common  under- 
standing. When  the  facts  were  vcstablished  it  was  as  evident  to  the 
jury,  or  to  any  one  of  ordinary  comprehension  who  knew  them,  as 
to  the  most  experienced  operator  of  the  drum,  whether  or  not  the 
crucial  signal  could  be  given  at  the  proper  time  with  safety  when  only 
two  men  were  operating  the  drum,  and  that  was  the  real  issue  which 
conditioned  the  defendant's  negligence.  There  was  no  necessity  for 
the  opinions  of  witnesses  upon  this  question,  and,  when  the  necessity 
does  not  exist,  the  exception  to  the  rule  does  not  operate  and  the 
rule  prevails.  The  testimony  of  the  experts  was  properly  excluded. 
Motey  V.  Pickle  Marble  &  Granite  Co.,  20  C.  C.  A.  366,  370,  74  Fed. 
165,  159 ;  W.  J.  Lemp  Brewing  Co.  v.  Ort,  113  Fed.  482,  483,  51 
C.  C.  A.  317;  Ft.  Pitt  Gas.  Co.  v.  Evansville  Contract  Co.,  123  Fed. 
63,  64,  59  C.  C.  A.  281 ;  Mississippi  River  Logging  Co.  v.  Schneider, 
20  C.  C.  A.  390,  396,  74  Fed.  195. 

Counsel  assert  that,  while  the  court  rejected  the  opinions  of  wit- 
nesses offered  by  the  plaintiff  below,  it  received  the  opinion  of  one 
of  the  witnesses  for  the  defendant,  in  that  it  permitted  him  to  testify 
that,  if  there  was  only  a  normal  demand  for  timber  underground,  only 
four  men  would  be  set  at  work  prior  to  the  last  of  January  doing 
all  the  labor  connected  with  lowering  down  the  timber  in  either 
or  both  shafts  No.  2  and  No.  3 ;  but  this  charge  is  not  sustained  by 
the  record.  When  the  entire  testimony  of  this  witness  is  read  and 
the  statement  challenged  is  considered  in  connection  with  the  ques- 
tions and  answers  which  preceded  it,  the  fact  clearly  appears  that 
the  meaning  which  this  evidence  must  have  conveyed  to  the  jury  was 
not  that  four  men  ought,  in  the  opinion  of  the  witness,  to  have  been 
employed,  but  that  four  men  were  actually  employed  at  the  time  and 
under  the  circumstances  mentioned.  The  testimony  was  rightly  re- 
ceived. 

After  the  defendant  had  proved  that  the  general  conditions  rela- 
tive to  the  tripod  and  the  drum  were  the  same  at  defendant's  shaft 
No.  3  as  at  shaft  No.  2,  where  the  accident  happened,  and  that  two 
men  had  ordinarily  operated  the  drum  and  lowered  the  timber  with 
it  at  the  former  shaft,  a  witness  was  permitted  to  testify  over  the 
objection  of  the  plaintiff  that  it  did  not  appear  that  the  place  for 
getting  the  timber"  down  into  the  shaft  wa^  the  same  at  No.  3  as 
at  No.  2,  that  no  accident  had  ever  occurred  at  shaft  No.  3  while 
two  men  were  operating  the  apparatus.  But  this  was  competent  tes- 
timony, because  the  real  issue  was  whether  or  not  the  signal  to  appl)^ 
the  brake  and  remove  the  crank  could  be  safely  given  at  the  proper 
time  when  two  men  were  operating  the  drum,  and  that  issue  was 
conditioned  by  the  tripod,  the  drum,  the  brake,  the  cranks,  the  rope, 
the  pulley,  and  the  chain  rather  than  by  the  particular  place  where 
the  load  happened  to  lay  before  it  was  swung  into  the  shaft. 

Finally,  complaint  is  made  that  the  court  permitted  the  defendant 
to  prove  that  prior  to  this  accident  machines  %hjch  were  in  principle, 
in  method  of  operation,  and  in  construction  practically  identical  with 
that  used  by  the  defendant  at  shaft  No.  2  had  been,  and  at  that  time 
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were,  commonly  used  by  mine  owners  and  their  workmen  in  the 
mines  in  the  vicinity  of  the  defendant's  mine,  for  the  purpose  of  low- 
ering timber  into  the  shafts,  and  that  ordinarily  two  men  operated 
them.  It  is  said  that  this  testimony  was  inadmissible  because  the  de- 
fendant failed  to  prove  that  the  particular  places  on  the  sides  of  the 
shafts  where  the  respective  loads  lay  before  they  were  lowered  into 
the  shafts  were  in  the  same  condition  as  was  that  upon  which  Lau- 
rila's  load  was  placed.  But  this  was  not  an  insuperable  objection  to 
the  evidence,  for  the  conditions  of  the  places  where  such  loads  are 
placed  necessarily  vary  with  the  times,  the  seasons  and  the  locations 
of  the  shafts,  and  these  places  were  not  determinative  of  the  question 
whether  or  not  the  employment  of  two  rather  than  three  men  to 
operate  shaft  No.  2  was  a  failure  to  discharge  the  defendant's  duty 
to  exercise  reasonable  care  to  employ  a  sufficient  number  of  men  to 
operate  it  with  reasonable  safety. 

There  are  cases  in  which  the  act  or  omission  at  issue  is  in  itself 
so  clearly  negligent  that  the  fact  that  other  persons  in  the  same  or 
like  circumstances  have  been  guilty  of  it  is  insufficient  to  modify  its 
character  or  effect.  Dawson  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  52  C. 
C.  A.  286,  288,  114  Fed.  870,  872;  Gilbert  v.  Burlington,  C  R.  & 
N.  Ry.  Co.,  63  C.  C.  A.  2V,  32,  128  Fed.  529,  534.  The  defendant's 
act  or  omission  was  not  of  that  character;  and  in  such  a  case  the 
true  test  of  actionable  negligence  is  the  degree  of  care  which  persons  of 
ordinary  intelligence  and  prudence  commonly  exercise  under  the  same 
circumstances.  If  in  a  given  case  the  care  exercised  rises  to  or  above 
that  standard,  there  is  no  actionable  negligence ;  if  it  falls  below  it  there 
is.  Hence,  in  an  action  for  damages  for  negligence,  evidence  of  the 
ordinary  practice  and  of  the  uniform  custom,  if  any,  of  such  persons 
in  the  performance  under  similar  circumstances  of  acts  like  those 
which  are  alleged  to  have  been  negligently  done  is  generally  com- 
petent evidence,  for  it  presents  to  the  jury  the  correct  standard  for 
their  determination  of  the  issue  whether  or  not  the  defendant  was 
guilty  as  charged.  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  416, 
417,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Union  Pac.  Ry.  Co.  v.  Daniels, 
152  U.  S.  684,  691,  14  Sup.  Ct.  756,  38  L.  Ed.  597;  Washington, 
etc.,  Ry.  Co.  v.  McDade,  135  U.  S.  554,  569,  10  Sup.  Ct.  1044,  34 
L.  Ed.  235;  Texas  &  Pac.  R.  Co.  v.  Barrett,  166  U.  S.  617,  619,  620, 
17  Sup.  Ct.  707,  41  L.  Ed.  1136 ;  Choctaw,  etc.,  R.  Co.  v.  McDade, 
191  U.  S.  64,  67,  24  Sup.  Ct.  24,  48  L.  Ed.  96 ;  Charnock  v.  Texas  & 
Pac.  R.  Co.,  194  U.  S.  432,  437,  24  Sup.  Ct.  671,  48  L.  Ed.  1057; 
Chicago  Great  Western  Ry.  Co.  v.  Egan  (C.  C.  A.)  159  Fed.  40. 

There  was  therefore  no  error  in  the  admission  of  this  evidence, 
and  the  judgment  below  is  affirmed. 
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FAIRBANKS,  MORSE  &  00.  v.  WALKER. 

(drcalt  Court  of  Appeals,  Eighth  Clrcoit    March  27,  1906b> 

No.  2,011. 

1.  Masteb   and    Sebvant— Injury   to    SEBVANiy-NsaLZOENCK— Insufiicisnt 

Help. 

Plaintiff  and  two  ottiers  engaged  In  taking  down  certain  machinery 
were  ordered  by  their  foreman  to  roll  a  flre-inch  rim  fly  wheel,  weighing 
between  1,800  and  2,200  pounds,  to  a  point  where  It  could  be  hoisted  from 
a  basement  Plaintiff  and  his  fellow  workmen  were  Intelligent,  and  made 
no  complaint  that  the  number  of  men  allotted  was  insufficient  to  do  the 
work,  but  proceeded  to  roll  the  wheel  on  the  concrete  floor  until  the 
wheel  encountered  the  raised  surface  of  a  water  pipe  partially  burled  In 
the  floor,  when  the  lower  part  of  the  wheel  slid  laterally  along  the  pipe 
and  fell  on  plaintiff's  leg,  causing  the  injuries  complained  of.  The 
surface  of  the  floor  was  exposed  when  they  began  work,  and  the  partially 
burled  pipe  was  plainly  observable  until  It  was  covered  with  water  and 
grease  that  came  from  the  machine  they  were  dismantling.  Held,  that 
the  neglect  of  plaintiff  and  his  fellow  servants  rather  than  the  lack  of 
sufficient  men  to  perform  the  work,  was  the  proximate  cause  of  his  in* 
Jury,  and  that  defendant  was  not  negligent  in  failing  to  provide  a  suffi- 
cient number  of  workmen. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  34,  Master  and  Serv- 
ant, S$  162,  257-263.] 

2.  Same— Ditties— Pebfobmance— Presumptions. 

While  employes  are  entitled  to  rely  on  the  performance  by  the  employ- 
er of  his  positive  duties  to  them,  the  employer  Is  also  entitled  to  presume 
that  the  employed  will  exercise  ordinary  care  in  doing  their  work ;  nei- 
ther being  required  to  anticipate  or  make  provision  for  the  other's  de- 
fault. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34»  Master  and  Serv- 
ant, $S  135-142.] 

3.  Same— Safe  Place  to  Work. 

Where  defendant  was  engaged  in  taking  down  and  removing  machin-' 
ery  from  premises  which  did  not  belong  to  it  and  such  work  was  not 
usually  performed  there,  the  ordinary  rule  as  to  an  employer's  duty  t6 
furnish  a  safe  place  to  work  did  not  apply  as  between  defendant  and 
its  servants  engaged  in  such  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, §S  171-174,  193.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Albert  Walker  sued  Fairbanks,  Morse  &  Co.,  a  corporation,  for  damages  for 
personal  injuries  sustained  in  its  service.  The  negligence  charged  was  that 
defendant  failed  to  provide  a  sufficient  number  of  workmen  to  do  the  work 
in  which  plaintiff  was  engaged  when  injured.  It  was  averred  that  the  serv- 
ice reasonably  required  "the  active  work  of  at  least  four  men  or  more."  The 
defense  was  a  general  denial,  contributory  negligence,  and  assumption  of  the 
risk.  The  facts  were  these:  The  defendant  sent  four  men,  including  the 
plaintlfT  and  a  foreman,  to  remove  am  engine  from  the  basement  of  a  build- 
ing. The  engine  was  dismantled,  and  one  of  the  fly  wheels  and  other  imrts 
were  moved  across  the  engine  room  and  hoisted  out  by  means  of  blo<^  and 
tackle.  In  all  this  work  the  plaintiff  participated.  The  accident  occurred 
while  plaintiff  and  two  of  the  men  were  enaged  in  rolling  the  second  fly  wheel 
over  the  basement  floor  to  the  point  of  hoist  The  foreman  having  directed 
them  to  move  the  wheel  over  went  to  the  floor  above  to  get  the  blodL  and 
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tackle  ready.  The  wheel  was  six  feet  in  diameter,  had  a  flve-lncfa  rim,  and 
weighed  from  1,800  to  2,200  pounds.  It  stood  upright  when  the  men  started 
to  move  it  The  plaintiff  was  at  one  end  and  walked  backward  as  the  wheel 
rolled,  another  man  was  at  the  other  end  and  walked  forward^  while  the  third 
walked  at  the  side  of  the  wheel  grasping  the  q;>oke8  to  steady  it  When  they 
were  rolling  it,  the  wheel  encountered  the  raised  surface  of  a  water  pipe  partly 
buried  In  the  concrete  floor,  the  lower  part  slid  laterally  along  the  pipe,  and 
plaintiff  and  one  or  both  of  his  associates  moved  to  the  falling  side  and  tried 
to  support  it  but  were  unable  to  do  so.  Plaintiff  was  then  so  near  another 
eigine  in  motion  he  could  not  escape  and  the  wheel  fell  on  his  leg.  The  pipe 
was  concealed  by  water  c^nd  grease  which  came  from  machinery  dismantled 
by  them,  but  the  plaintiff  had  been  about  the  basement  for  a  day  and  a  half 
prior  to  the  accident  and  during  part  of  the  time  the  floor  was  not  in  that 
condition  and  the  pipe  was  visible.  The  plaintiff  was  26  years  of  age,  and 
bad  several  months'  experience  in  repairing,  taking  down,  and  erecting  en- 
gines, though  none  in  handling  a  wheel  as  large  as  the  one  in  question.  He 
made  no  complaint  about  the  number  of  men  allotted  to  the  task  and  heard 
none  from  the  others.  The  conversations  of  the  others  on  that  subject  are 
not  material  to  the  case.  When  the  foreman  before  going  above  to  fix  the 
block  and  tackle  directed  them  to  move  the  wlieel,  defendant  made  no  re- 
sponse, but  set  about  the  work.  It  was  easy  for  the  three  to  perform  the 
duty  assigned  them,  and  it  could  have  been  done  successfully  had  it  not  been 
for  the  exposed  pipe.  A  motion  of  defendant  at  the  close  of  the  evidence  for 
a  directed  verdict  was  denied.  The  plaintiff  obtained  a  verdict  upon  which 
judgment  was  rendered. 

William  R.  Gentry  (Millard  F.  Watts  and  John  E.  McKeighan,  on 
the  brief),  for  plaintiff  in  error. 

John  M.  Goodwin  (Vincent  McShane,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
movement  of  the  wheel  in  connection  with  which  the  accident  occur- 
red involved  ordinary  manual  labor,  the  dangers  incident  to  which 
were  open  and  obvious.  With  knowledge  that  three  men  were  as- 
signed to  the  task  the  plaintiff,  who  was  an  intelligent  workman, 
engaged  in  it  without  complaint  or  objection.  That  three  men  could 
easily  roll  the  wheel  across  the  floor  if  unobstructed  was  plain  to  a 
man  of  his  experience.  It  was  equally  plain  that  it  might  escape 
their  control  if  run  against  an  obstruction,  and  that,  if  it  escaped  their 
control,  it  would  fall.  The  surface  of  the  concrete  floor  over  which 
they  rolled  the  wheel  was  exposed  when  they  began  work,  and  the 
partly  buried  pipe  on  which  the  wheel  slid  was  plainly  observable 
until  it  was  covered  with  the  water  and  grease  that  came  from  the 
machinery  they  themselves  dismantled.  This  was  a  condition  that 
should  have  been  provided  against  by  plaintiff  and  his  associates  in 
the  exercise  of  ordinary  care,  but  they  seem  to  have  paid  no  atten- 
tion to  it.  The  accident  was  the  result  of  their  neglect  rather  than 
the  lack  of  men  tp  perform  the  service.  The  number  of  men  furnish- 
ed being  reasonably  sufficient  to  do  the  work  in  safety  if  they  ex- 
ercised ordinary  care  in  doing  it,  defendant  was  under  no  obligation 
to  furnish  more.  Just  as  employes  may  rely  upon  the  performance 
by  the  employer  of  his  positive  duties  to  them,  so  may  he  rely  upon, 
their  exercise  of  ordinary  care  in  doing  their  work  and  neither  is 
required  to  anticipate  and  make  provision  for  the  other's  default. 
160  F.— «7 
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In  ^respect  of  the  controlling  principles  the  case  is  quite  similar  to 
(jiist  Lake,  Adm'r,  v.  Shenango  Furnace  Co.  (decided  at  this  tenn) 
160  Fed.  887. 

It  may  be  further  observed  that  the  premises  did  not  belong  to 
defendant,  and  the  work  of  taking  down  and  removing  machinery 
was  not  that  usually  performed  there.  The  ordinary  rule  as  to  the 
duty  of  an  employer  in  respect  of  the  safety  of  the  place  where  his 
work  is  being  done  does  not  apply.  Westinghouse,  Church,  Kerr  & 
Co.  V.  Callaghan,  83  C.  C.  A.  669,  166  Fed.  .397 ;  American  Bridge 
Co.  V.  Seeds,  75  C.  C.  A.  407,  144  Fed.  605.  In  view  of  the  con- 
clusion reached,  it  is  immaterial  whether  the  foreman  is  to  be  re- 
garded as  a  fellow  servant  or  as  a  vice  principal ;  nor  is  it  necessary 
to  consider  the  complaints  as  to  the  admission  of  evidence  and  the 
instructions. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


GRAND  TRUNK  WESTERN  RY.  CO.  ▼.  RBDDICK. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     Januaiy  14,  1908.     Beheailng 

Denied  May  6,  1906.) 

No.  1,389. 

1.  Courts— JuBisDicTiow    of    CiRC?criT   Coubt   of    AppEALs-iJxTBisDiortaNAL 

Questions. 

Where  a  Judgment  of  a  Circuit  Court  is  taken  by  writ  of  error  to  the 
Circuit  Court  of  Appeals  for  review  on  the  merits,  that  court  may  cer- 
tify the  question  of  the  Jurisdiction  of  the  Circuit  Court  to  the  Supreme 
Court  for  decision,  or  it  may  itself  determine  such  question. 

2.  Same— Failube  to  Allege  Jubisdiotional  Facts— EIffbot  of  Admissions 

ON  TBIAL. 

An  admission  made  on  the  trial  of  an  action  in  the  Circuit  Court  of 
"the  liability  of  defendant  in  this  case  and  everything  as  alleged  ex- 
cept the  measure  of  damages"  does  not  cure  the  omission  of  the  declara- 
tion to  allege  facts  giving  the  court  Jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  §  816.] 

3.  Death— xVcTiON— Damages— Evidence. 

Upon  the  question  of  the  damages  sustained  by  the  wife  and  children 
of  a  person  killed  by  reason  of  his  death,  it  was  not  error  to  permit  the 
health,  character,  and  earning  capacity  of  the  deceased  to  be  shown  for 
the  period  extending  back  from  the  time  of  his  death  to  his  young  man- 
hood; and  in  such  connection  evidence  showing  his  earnings  during  the 
time  of  a  partnership  formed  for  carrying  on  his  trade  as  a  skilled  work- 
man 15  years  before  his  death  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  16,  Death,  §  88.] 

4.  Witnesses— Cboss-Examination— Limitation  to  Subject  of  Dibbct  Ex- 

amination. 

The  sustaining  of  an  objection  to  a  question  asked  on  cross-examina- 
tion of  a  witness,  relating  to  a  matter  gone  into  only  on  such  cross-ex- 
amination, held  not  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  50,  Witnesses,  S§  949- 
954.] 

6.  Appeal  and  Errob— Reversal— Remand  to  Try  Question  of  Jurisdictiok. 

Where  a  cause  has  been  properly  tried  on  the  merits  In  a  Circuit  Court 

and  a  judgment  rendered  for  plaintiflF,  on  a  reversal  because  of  the  fall- 
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ore  of  the  declaration  to  allege  the  reaniBlte  dlyeraity  of  dtizenBhip  be- 
tween the  parties  to  give  the  court  jurisdiction,  it  is  competent  for  the 
appellate  court  to  remand  with  leave  to  permit  an  amendment,  and  to 
try  the  question  of  jurisdiction  alone,  if  issue  Is  taken  thereon  accord- 
ing to  the  practice  with  respect  to  pleas  in  abatement 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Leiferman  was  killed  in  an  accident  in  Illinois  on  the  railroad  of 
plaintiff  in  error,  defendant  below.  Suit  by  Reddick,  as  administra- 
tor, was  begun  in  the  court  below  and  prosecuted  to  judgment.  The 
only  rulings  of  the  court  that  are  challenged  in  the  assignments  of 
error  concern  the  admissibility  of  evidence.  Reversal  is  also  sought 
on  the  further  grounds  that  the  verdict  of  $10,000  is  larger  than  the 
evidence  warranted , the  jury  in  returning,  and  that  the  record  fails  to 
show  that  the  citizenship  of  the  parties  was  of.  the  requisite  diversity. 

George  W.  Kretzinger,  for  plaintiff  in  error. 
Oliver  R.  Barrett,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  The  declaration  is  wanting  in  proper 
averments  respecting  the  citizenship  of  the  parties,  and  defendant 
contends  that  the  record  nowhere  supplies  the  omission.  Preliminarily 
it  is  necessary  to  consider  plaintiff's  insistence  that  we  lack  the  power 
to  determine  the  question  of  the  Circuit  Court's  jurisdiction. 

The  subject-matter  of  this  suit  was  not  governed  nor  affected  by 
federal  law,  and  so,  if  jurisdiction  existed,  it  rested  wholly  on  diversity 
of  citizenship.  In  cases  of  this  character,  if  the  defeated  defendant  is 
content  to  rest  his  writ  of  error  upon  the  question  of  the  Circuit  Court's 
jurisdiction,  he  may  go  directly  to  the  Supreme  Court  with  that  ques- 
tion alone.  But  he  cannot  present  the  merits  of  the  controversy  to 
the  Supreme  Court  for  review,  because  the  Courts  of  Appeals  are 
given  exclusive  and  final  jurisdiction  of  the  writ  of  error  in  that 
respect.  Sections  5,  6,  Act  March  3,  1891,  c.  517,  26  Stat.  827  (U. 
S.  Comp.  St.  1901,  p.  549).  "The  general  intention  of  the  act  was  to 
distribute  the  appellate  jurisdiction  and  to  permit  an  appeal  to  only 
one  court."  Huguley  Co.  v.  Galeton  Mills,  184  U.  S.  290,  295,  22 
Sup.  Ct.  452,  454,  46  L.  Ed.  546.  Conceding  that  the  record  has  been 
properly  brought  here,  plaintiff  puts  his  denial  of  our  right  to  de- 
cide the  jurisdictional  question  which  is  presented  by  this  record  (and 
which  inheres,  whether  raised  or  not,  in  every  record)  upon  his  con- 
tention that  the  Supreme  Court  has  construed  our  power  to  deal  with 
the  question  as  being  limited  to  certifying  it  to  that  court.  The  con- 
tention, which  is  supported  by  decisions  of  the  Court  of  Appeals  for 
the  Second  Circuit  (Sun  Ptg.  Ass'n  v.  Edwards,  121  Fed.  826,  58  C. 
C.  A.  162 ;  Boston,  etc.,  R.  Co.  v.  Gokey,  149  Fed.  42,  79  C.  C.  A.  64), 
finds  its  ultimate  base  in  what  appears  to  us  to  be  a  mistaken  inter- 
pretation of  the  following  quotation  from  McLish  v.  Roff,  141  U.  S. 
661,  669,  12  Sup.  Ct.  118,  120,  35  L.  Ed.  893 : 

"When  that  Judjcment  Is  rendered,  the  party  against  whom  It  Is  rendered 
must  elect  whether  he  will  take  his  writ  of  error  or  appeal  to  the  Supreme 
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Court  upon  the  question  of  jurisdiction  alone,  or  to  the  Circuit  Court  of  Ap- 
peals  upon  the  whole  case.  If  the  latter,  then  the  Circuit  Court  of  Appeals 
may,  If  it  deem  proper,  certify  the  question  of  jurisdiction  to  this  court" 

Clearly  the  contention  comes  to  this:  The  power  to  certify  ex- 
cludes the  power  to  decide.  But  whence  comes,  and  what  is  the  na- 
ture of,  the  power  to  certify?  Beyond  doubt  this  court  has  only  the 
powers  that  are  expressly  conferred  by  the  organic  act  and  its  sup- 
plements.   One  of  the  provisions  of  section  6  is  that: 

"In  every  subject  within  its  appellate  Jurisdiction  the  Circuit  Court  of  Ap- 
peals at  any  time  may  certify  to  the  Supreme  Court  of  the  United  States 
any  questions  or  propositions  of  law  concerning  which  it  desires  the  instruc- 
tion of  that  court  for  its  proper  decision.*' 

The  decision,  the  adjudication  between  the  parties,  must  come  from 
the  Court  of  Appeals.  The  Supreme  Court  in  such  a  matter  limits  its 
pronouncement  to  answering  the  certified  questions,  so  that  the  Court 
of  Appeals  in  the  light  of  that  instruction  may  properly  decide  what 
it  had  authority  to  decide  without  advice.  This,  it  seems  to  us,  is 
the  reason  of  a  matter  that  should  also  be  taken  to  have  been  settled 
by  authority  when  the  Supreme  Court  said: 

"The  power  to  certify  assumes  the  power  to  decide."  American  Sugar  Co, 
Y.  New  Orleans,  181  U.  &  277,  282,  21  Sup.  Ct  646,  648,  45  L.  Ed.  859. 

The  omissions  of  the  declaration  are  supplied,  so  plaintiff  claims, 
by  the  following  admission  made  at  the  trial: 

"Counsel  for  defendant  admit  the  liability  of  defendant  in  this  case  and 
everything  as  alleged,  except  the  measure  of  damages." 

The  claim  is  that  the  defendant  could  not  be  liable  "in  this  case" 
unless  the  Circuit  Court  had  jurisdiction.  This  seems  to  us  a  mere 
verbal  catch.  For  the  purpose  of  shortening  the  trial,  the  defendant 
admitted  the  cause  of  action  as  alleged.  The  merits  of  a  case  is  a 
matter  quite  apart  from  the  court's  jurisdiction.  The  fair  mealning, 
we  believe,  is  that  the  defendant  admitted  the  truth  of  all  the  allega- 
tions of  the  declaration  except  those  concerning  damages. 

Over  defendant's  objection  a  witness  was  permitted  to  say  that 
15  years  ago  he  and  the  deceased  were  in  partnership,  and  to  state 
what  the  deceased's  earnings  then  were.  Deceased  was  a  designer 
in  lithography,  and  such  was  the  business  of  the  partnership.  Of 
course,  the  question  was :  What  pecuniary  loss  did  the  widow  and 
four  children  suffer  by  the  death  of  husband  and  father?  The  health 
and  character  and  earning  capacity  of  deceased  were  traced  from  his 
death  at  48  years  of  age  back  to  his  young  manhood.  The  partner- 
ship and  deceased's  earnings  therein  were  included  in  the  story.  We 
think  the  whole  of  it  was  relevant  to  the  question  of  damages,  and 
that  it  was  within  the  court's  discretion  to  permit  deceased's  life  histo- 
ry to  be  carried  back  to  the  extent  stated. 

On  cross-examination  of  one  of  plaintiff's  witnesses  defendant 
brought  out  the  fact  that  deceased  had  bought  a  house  and  two  lots 
about  14  years  before  his  death.  "Q.  Did  he  pay  for  it  all  at  one 
time?  A.  He  did  not.  Q.  Did  you  say  he  did  not  pay  for  it  at 
the  time  he  bought  it?"    The  court  did  not  permit  the  defendant  to 
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have  an  answer  to  the  last  question.  If  the  ruling  is  to  be  taken  for 
more  than  a  disapproval  of  the  bad  habit  of  repeating  a  witness's 
answer  in  the  form  of  a  question,  it  was  not  erroneous.  The  subject- 
matter  of  the  question  was  not  gone  into  on  direct  examination,  and 
we  fail  to  perceive  how  any  possible  answer  would  have  tended  to 
deny  or  discredit  the  testimony  in  relation  to  damages. 

Nothing  in  the  record  indicates  that  the  jury  were  swayed  by  pas- 
sion or  prejudice.  Deceased  was  48  years  old,  in  perfect  health,  a 
good  provider,  a  skilled  workman,  with  an  expectancy  of  19  years, 
turning  $30  a  week  over  to  his  wife  for  the  support  of  the  family. 

The  trial  was  free  from  error  throughout.  But  the  judgment  must 
be  reversed  on  account  of  plaintiff's  omission  respecting  citizenship. 
A  question  remains.  How  far  ought  the  proceedings  to  be  opened 
up?  Defendant  confessed  the  cause  of  action.  The  dsunages  were 
properly  proved  and  assessed.  The  justice  of  the  matter  is  that  plain- 
tiff should  not  be  required  to  go  through  another  trial  unless  that 
course  is  unavoidable.  Jurisdiction  and  merits  are  separate  ques- 
tions, and  may  properly  be  determined  separately.  Want  of  juris- 
diction, by  the  very  nature  of  the  question,  is  merely  a  matter  of 
abatement.  If  plaintiff  had  averred  that  he  was  a  citizen  of  Illinois 
and  defendant  a  corporation  organized  and  existing  under  the  laws 
of  Michigan,  and  if  defendant  could  honestly  have  challenged  those 
allegations  or  either  of  them,  the  issue  could  have  been  determined 
in  advance  of  a  trial  on  the  merits.  We  see  no  just  reason  why, 
after  a  trial  on  the  merits,  the  logically  separable  matter  of  jurisdic- 
tion should  not  be  determined.  Fitchburg  R.  'Co.  v.  Nichols,  85  Fed. 
869,  29  C.  C.  A.  464 ;  Watson  v.  Bonfils,  116  Fed.  157,  53  C.  C.  A. 
535 ;  Everhart  v.  Huntsville  College,  120  U.  S.  223,  7  Sup.  Ct.  555, 
30  L.  Ed.  623;  Menard  v.  Goggan,  121  U.  S.  253,  7  Sup.  Ct.  873, 
30  L.  Ed.  914.  If,  after  plaintiff  amends,  the  jurisdictional  averments 
should  be  denied,  the  issue  may  be  tried  according  to  the  practice 
with  respect  to  pleas  in  abatement. 

The  judgment  is  reversed,  with  the  direction  to  proceed  in  con- 
formity with  this  opinion. 


JOHANSON   V.   WHITa 

(Circuit  Oourt  of  Appeals,  Ninth  Olrcolt    February  8,  190&) 

No.  1,460. 

Mines  and  Minerals— Olaims^-Pbiobitt  of  Rights. 

If  plaintiff's  location  of  a  placer  mining  daim  on  May  25th,  tinac- 
companled  by  discovery  at  the  time,  gave  him  no  right  to  return  June 
9th,  after  an  absence  to  procure  supplies,  etc.,  and  after  defendant  had 
made  due  location  of  the  claim  and  taken  possession  for  the  purpose  of 
exploration,  defendant's  remedy  was  to  protect  his  possession  against 
plaintiff's  entry;  and,  plaintiff  having  re-entered  peaceably  and  both 
being  in  possession  by  common  consent  after  June  8th,  it  became  a  race 
of  diligence  between  them  to  discover  gold,  and  he  who  first  discovered 
It  obtained  the  prior  right  His  discovery  did  not  relate  back  to  the  date 
of  his  location ;  but  his  location  was  made  valid  by  discovery,  and  took 
effect  from  that  date,  and  it  gave  him  the  full  right  to  the  claim,  to  the 
exclusion  of  all  others. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  District  of  Alaska. 

In  the  court  below,  on  the  trial  of  an  action  in  ejectment  brought  by  the 
plaintlflf  In  error  against  the  defendant  In  error  to  recover  the  possession  of 
a  placer  mining  claim,  evidence  was  Introduced  to  show  that  on  the  morn- 
ing of  May  25,  1905,  the  plaintiff  In  error  located  and  staked  the  claim  In 
controversy,  and  thereafter  departed  to  get  supplies  and  necessary  equipment 
to  proceed  with  the  development  work,  and  on  returning  on  June  9,  1905, 
found  the  defendant  In  error  in  possession;  the  latter  having  in  the  mean- 
time located  and  staked  the  claim.  It  was  proven  that  the  plaintiff  in  er- 
ror, on  returning'  to  the  mining  claim,  entered  peaceably  upon  the  same, 
built  a  cabin  thereon,  and  proceeded  to  sink  a  shaft.  During  the  same  time 
the  defendant  in  error  remained  on  the  claim,  livhig  in  a  tent  thereon,  and 
was  engaged  likewise  in  sinking  a  shaft  The  plaintiff  in  error,  on  reaching 
gravel,  found  sufficient  gold  therein  to  warrant  him  in  the  further  expenditure 
of  time  and  money  in  the  development  of  the  claim,  and  immediately  pro- 
ceeded to  bring  the  present  action.  The  defendant  in  error  made  a  discovery 
of  gold  at  a  date  subsequent  to  the  discovery  of  the  plaintiff  in  error.  Upon 
this  evidence  the  court,  at  the  close  of  the  testimony,  instructed  the  jury 
to  return  a  verdict  for  the  defendant  In  error,  "for  the  reason  that  the  tes- 
timony in  the  case,  which  is  admitted  and  which  is  not  controverted,  shows 
that  the  defendant  in  this  action  took  possession  of  this  mining  property  on 
the  8th  day  of  June,  1905,  and  upon  the  8th  or  9th  day  of  June,  1905,  marked 
the  boimdaries  of  the  claim  by  posting  out  corner  stakes,  and  that  he  entered 
into  the  possession  of  the  property  and  has  remained  in  the  actual  possession 
of  it  ever  since  that  time,  and  that  upon  the  11th  or  12th  day  of  June,  when 
defendant  was  in  actual  possession  of  it,  and  working  It  for  the  purpose  of 
making  a  discovery  of  gold,  or  to  ascertain  whether  or  not  gold  was  in  the 
claim,  the  plaintiff  her^,  without  any  right,  and  without  having  any  title 
whatever  to  the  property,  entered  upon  it  and  trespassed  upon  the  rights  of 
the  defendant." 

Bion  A.  Dodge  and  T.  C.  West  (F.  De  Joumel,  of  counsel),  for 
plaintiff  in  error. 

John  L.  McGinn  and  Martin  L.  Sullivan  (J.  C.  Campbell,  W.  H. 
Metson,  C.  H.  Oatman,  F.  C.  Drew,  and  J.  A.  MacKenzie,  of  counsel),, 
for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
court,  in  charging  the  jury  to  return  a  verdict  for  the  defendant  in 
error,  evidently  regarded  the  case  as  one  falling  within  the  rule,  ex- 
pressed in  numerous  decisions,  that  one  who  in  good  faith  makes 
his  location,  remains  in  possession,  and  with  due  diligence  proceeds 
to  make  discovery,  is  fully  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious,  or  clandestine  entries  or  intrusions  upon 
his  possession.  It  may  be  conceded  that  the  rule  would  be  applicable 
here,  if  the  entry  and  possession  of  the  plaintiff  in  error  were  of  the 
character  so  described.  But  there  is  nothing  in  the  evidence  to  show 
that  the  plaintiff  in  error  entered  into  possession  secretly,  or  by  force 
or  fraud,  or  that  the  defendant  in  error  took  any  steps  to  protect  his 
possession.  It  is  not  denied  that  the  latter  told  the  former  that  he 
*'could  go  ahead  and  work,"  but  it  would  be  at  his  own  risk.  Con- 
ceding, for  the  purposes  of  this  case,  that  the  location  made  by  the 
plaintiff  in  error  on  May  25,  1905,  unaccompanied  by  discovery  at 
the  time,  gave  to  him  no  right  subsequently  to  return  and  take  pos- 
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session  of  the  claim  after  another  had  made  due  location  thereof  and 
taken  possession  for  the  purpose  of  exploration,  the  remedy  of  the  lat- 
ter was  to  protect  his  possession  against  the  entry  of  the  former.  Both 
the  locaters  being  in  possession  by  common  consent,  as  they  were  after 
June  8th,  it  became  a  race  of  diligence  between  them  to  discover  gold, 
and  he  who  first  discovered  it  undoubtedly  obtained  the  prior  right. 
His  discovery  did  not  relate  back  to  the  date  of  his  location;  but 
his  location  was  made  valid  by  discovery,  and  took  effect  from  that 
date,  and  it  gave  him  the  full  right  in  the  claim,  to  the  exclusion  of  all 
others.  This  is  well  established  by  the  authorities.  Lindley  on  Mines 
(2d  Ed.)  §  216;  Horswell  v,  Ruiz,  67  Cal.  Ill,  7  Pac.  197;  Garthe 
V.  Hart,  73  Cal.  541,  15  Pac.  93 ;  Gemmell  v.  Swain,  28  Mont.  331, 
72  Pac.  662,  98  Am.  St.  Rep.  570 ;  Belk  v.  Meagher,  104  U.  S.  279, 
26  L.  Ed.  735 ;  Grossman  v.  Pendery  (C.  C.)  8  Fed.  693.  In  the  case 
last  cited,  Miller,  Justice,  said: 

"It  Is  the  opinion  of  the  court  that,  inasmuch  as  the  plaintiffs  allowed  the 
defendants  to  enter  upon  their  claim  and  within  their  boundaries  and  there 
slnlc  a  shaft,  in  which  they  discovered  mineral  In  rock  In  place  before  a  dis- 
covery by  plaintiffs,  and  make  location  thereof,  without  protest,  the  defend- 
ants now  have  the  better  right  But  the  plaintiffs  might  have  protected  their 
actual  possession  of  their  entire  claim  by  proper  legal  proceeding  prior  to 
the  discovery  of  mineral  by  the  defendants,  or  by  either  party.  A  prospector 
on  the  public  mineral  domain  may  protect  himself  in  the  possession  of  his 
pedis  possessionis  while  he  Is  searching  for  mineral.  His  possession  so  held 
is  good  as  a  possessory  title  against  all  the  world,  except  the  government  of 
the  United  States.  But,  if  he  stands  by  and  allows  others  to  enter  upon  his 
claim  and  first  discover  mineral  in  rock  In  place,  the  law  gives  such  flrst 
discoverer  a  title  to  the  mineral  so  first  discovered,  against  which  the  mere 
possession  of  the  surface  cannot  prevail." 

In  the  light  of  these  authorities  it  was  error  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant  in  error. 
The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 


In  re  L.  RDDNICK  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  10,  1908.) 

No.  184. 

1.  Bankruptcy— Right  to  Peopebtt— Replevin— Stay— Bankbuptcy  Jubis- 

DICTION. 

Where  a  sheriff  took  possession  of  certain  personal  property  under  a 
replevin  writ,  in  an  action  pending  in  a  state  court  prior  to  the  filing  of 
a  bankruptcy  i)etition  against  the  defendant,  plaintiff  in  such  replevin 
suit  claiming  titl6  on  the  ground  that  the  property  was  purchased  by 
means  of  the  bankrupt's  fraudulent  representations,  the  bankruptcy  court 
had  no  jurisdiction  by  a  summary  order  to  compel  the  sheriff  to  deliver 
the  property  to  a  receiver  in  bankruptcy,  under  Bankr.  Act  July  1,  1898, 
c.  541,  §  eif,  30  Stat  565  [U.  S.  Comp.  St.  1901,  p.  3450],  invalidating 
levies,  judgments,  attachments,  and  liens  obtained  within  four  months 
against  a  person  who  is  insolvent,  and  providing  that  the  property  so 
affected  shall  pass  to  the  trustee,  as  such  section  only  applies  to  prop- 
erty of  the  bankrupt 

2.  Replevin— Requisition— Distinction  fbom  Attachment. 

The  distinction  between  a  requisition  in  replevin  and  a  Hen  created  by 
an  attachment  levy  Is  that  the  former  deals  primarily  with  the  property 
of  the  plaintiff  In  replevin,  and  the  latter  with  the  property  of  the  debtor. 
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Petition  to  Review  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  in  Bankruptcy. 

For  opinion  below,  see  158  Fed.  223. 

On  petition  to  review  an  order  directing  the  sheriff  of  New  York 
county  to  deliver  to  the  receiver  in  bankruptcy  merchandise  seized  by 
said  sheriff  by  virtue  of  a  writ  of  replevin  in  an  action  duly  commenced 
in  the  City  Court  of  New  York  wherein  Simon  and  Lewis  Brinn  (the 
petitioners  for  review  herein)  were  plaintiffs  and  the  bankrupt  was 
defendant. 

Alexander  S.  Marcuson  and  Samuel  J.  Rawak,  for  petitioners. 
Stern,  Singer  &  Barr  (E.  W.  Tyler  and  Henry  B.  Singer,  of  coun- 
sel), for  receiver. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  Prior  to  the  proceedings  in  bankruptcy  the 
petitioners  herein  commenced  an  action  of  replevin  in  the  City  Court 
of  New  York  against  L.  Rudnick  &  Co.,  a  corporation,  alleging  that 
they  were  the  owners  of  property,  described  in  a  schedule  annexed  to 
the  complaint,  which  was  unlawfully  taken  and  detained  by  the  de- 
fendant, demand  for  its  return  having  been  made  and  refused.  An 
undertaking  in  double  the  value  of  the  property,  approved  by  the  sher- 
iflF,  was  given,  the  sureties  agreeing  to  be  responsible  for  the  return  of 
the  property  if  the  plaintiffs  failed  in  establishing  title  to  the  same.  In 
short,  the  property  in  question  had  been  taken  April  19,  1907,  and  was 
in  the  control  of  a  court  having  jurisdiction  prior  to  the  filing  of  the 
petition  in  bankruptcy,  which  was  on  the  following  day,  April  20, 1907. 

It  is  undisputed  that  the  replevin  suit  complied  in  all  respects  with  the 
provisions  of  the  New  York  Code  and  that  the  question  of  ownership  of 
the  {Property  can  be  fully  tried  and  determined  in  that  action.  On  the  6th 
of  May,  1907,  upon  petition  of  the  receiver  in  bankruptcy  and  after 
hearing  on  said  petition,  the  district  court  directed  the  sheriff  of  the 
county  of  New  York  to  deliver  the  property  taken  by  him  to  the  re- 
ceiver in  bankruptcy.  We  are  therefore  confronted  squarely  with  the 
question :  Where  the  sheriff  in  an  action  pending  in  a  state  court  holds 
property  in  replevin  taken  by  him  prior  to  bankruptcy  proceedings 
under  claim  of  ownership,  has  the  district  court  jurisdiction  by  sum- 
mary order  to  compel  the  sheriff  to  deliver  the  property  to  a  receiver 
appointed  by  said  District  Court?  It  is  contended  on  behalf  of  the 
receiver  that  the  sheriff  seized  property  not  included  in  the  requisition 
and  in  excess  of  the  amount  necessary  to  satisfy  the  plaintiff's  claim ; 
but  the  question  thus  suggested  is  not  before  us  for  determination. 
The  order  directs  the  delivery  to  the  receiver  of  all  the  property  taken, 
without  distinction  or  qualification,  and  it  is  this  order  that  is  the  sub- 
ject of  review.  If  the  court  in  bankruptcy,  after  investigation,  had 
directed  certain  designated  property  of  the  bankrupt  not  sold  to  it  by 
the  plaintiffs  in  replevin,  or  property  in  excess  of  their  demand,  to 
be  delivered  to  the  receiver,  a  different  question  might  be  presented. 

It  is  also  argued  for  the  receiver  that  the  affidavits  presented  by  him 
tend  to  show  that  the  property  belonged  to  the  bankrupt.  The  plain- 
tiffs in  replevin,  on  the  contrary,  allege  that  they  were  induced  to  sell 
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the  property  to  the  bankrupt  by  false  and  fraudulent  representations 
and  that  the  title  never  passed.  These  allegations  of  fraud  are  not 
denied  by  the  bankrupt.  It  is  obvious,  therefore,  that  the  question  of 
the  title  to  the  goods  is  one  of  fact,  which  can  be  fully  determined 
in  the  pending  action,  and  if  the  bankrupt's  successor  in  interest  (the 
receiver  or  trustee)  can  prove  his  contention,  he  will  be  entitled  to  the 
return  of  the  goods  or  their  value. 

The  argument  of  convenience  and  expediency  is  not  properly  before 
ius,  but  it  cannot  be  denied  that  a  question  which  involves  the  title  to 
property  can,  to  say  the  least,  be  determined  as  well  in  a  plenary  suit, 
where  witnesses  are  seen,  examined  and  cross-examined,  as  in  a  sum- 
mary proceeding  based  solely  upon  affidavits.  There  is  no  form  of 
action  known  to  the  common  law  in  which  the  rights  of  both  parties 
can  be  safeguarded  so  thoroughly  as  in  an  action  of  replevin.  The  ju- 
risdiction of  the  District  Court  is  purely  statutory  and  unless  the  bank- 
ruptcy act  permits  the  taking  of  property  from  a  state  official  holding 
it  under  process  duly  issued,  the  right  to  do  so  cannot  be  maintained. 

It  is  contended  that  section  67f  of  the  act  (Act  July  1,  1898,  c.  641, 
30  Stat.  565  [U.  S.  Comp.  St.  1901,  p.  3450]),  invalidating  levies,  judg- 
ments, attachments  and  liens  obtained  within  fovir  months  against  a 
person  who  is  insolvent  and  providing  that  the  property  so  affected 
shall  pass  to  the  trustee  as  part  of  the  estate  of  the  bankrupt,  vests  the 
necessary  power  in  the  District  Court.  We  cannot  accede  to  this  view. 
It  is  manifest  that  the  section  in  question  deals  with  the  property  of  the 
bankrupt.  Assuming  that  Congress  might  lawfully  pass  a  law  requir- 
ing the  property  of  third  parties,  found  in  the  possession  of  the  bank- 
rupt, to  be  turned  over  to  his  trustee  as  part  of  his  estate ;  it  is  sufficient 
for  the  purposes  of  this  review  that  Congress  has  not  done  so  in  the 
present  act.  If  A.  leaves  his  coat  with  B.  to  be  repaired  and  B.  refuses 
to  return  it,  A.  can  reclaim  it  in  an  action  of  replevin,  and  the  status 
of  that  suit  is  not  affected  by  the  fact  that  B.  subsequently  becomes  a 
bankrupt.  The  mere  assertion  by  B.  of  ownership  in  the  coat  does  not 
oust  the  court  of  jurisdiction  and  transfer  the  controversy  to  the  bank- 
ruptcy court.  It  presents  a  question  of  fact  merely,  to  be  tried  in  the 
court  first  obtaining  possession  of  the  property. 

The  distinction  between  a  requisition  in  replevin  and  a  lien  created 
by  levy  or  attachment  is  that  the  former  deals  primarily  with  the  prop- 
erty of  the  plaintiff  in  replevin  and  the  latter  with  the  property  of  the 
bankrupt.  It  is  of  no  moment  that  the  title  is  in  dispute.  This  is  true 
in  every  contested  replevin  suit,  and  it  is  this  question  which  the  court 
must  determine  before  judgment  can  be  rendered.  In  the  case  of  Rus- 
sell and  Birkett,  101  Fed.  248,  41  C.  C.  A.  323,  decided  April  3,  1900, 
this  court  early  recognized  as  applicable  to  the  bankruptcy  act  of 
1898  the  general  principle  that  where  a  court  of  competent  jurisdiction 
duly  obtains  possession  of  property,  the  title  to  which  is  in  dispute,  it 
is  entitled  to  retain  possession  and  no  other  court  can  lawfully  interfere. 
The  court  said: 

"When  property  Is  in  the  actual  possession  of  a  court  this  draws  to  It 
the  right  to  decide  upon  conflicting  claims  to  its  ultimate  possession  and 
control  (Rouse  v.  Letcher,  156  U.  S.  47,  49,  15  Sup.  Ct.  206,  267,  3»  U  Bd.  341), 
and  as  between  two  courts  exercising  concurrent  Jurisdiction,  the  court  which 
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first  acquires  possession  will  maintain  Its  possession  Intact  *  ^  ^  A 
federal  court  will  neither  Interfere  with  property  In  the  lawful  custody  of  a 
state  court,  nor  tolerate  Interference  by  a  state  court  with  property  In  its 
custody.  Summers  v.  White,  36  U.  S.  App.  395,  71  Fed.  106,  17  C.  0.  A. 
631 ;  Louisville  Trust  Co.  v.  City  of  Cincinnati,  47  U.  S.  App.  36,  76  Fed. 
296,  22  C.  C.  A.  334." 

This  view  is  sustained  by  the  following  authorities :  Metcalf  v.  Bar- 
ker, 187  U.  S.  165,  23  Sup.  Ct.  67,  47  L.  Ed.  122 ;  Louisville  Trust  Co. 
V.  Comingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed.  413 ;  Jaquith 
V.  Rowley,  188  U.  S.  620,  23  Sup.  Ct.  369,  47  L.  Ed.  620;  In  re  Bau- 
douine,  101  Fed.  574,  41  C.  C.  A.  318. 

The  order  of  the  District  Court  is  reversed. 


THE  GRACB  DOLLAR 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  3,  1908.) 

No.  1,461. 

Sbaicen— Right  to  Wages— Desertion— Constructiow  of' Shipping  Abtioles. 
Libelants  signed  shipping  articles  for  a  voyage  "from  the  port  of  San 
Francisco,  Cal.,  to  Portland,  Or.,  and  other  Columbia  river  ports,  and  re- 
turn to  San  Francisco  for  final  discharge,  either  direct,  or  via  one  or  more 
ports  on  the  Pacific  coast,  north  or  south  of  the  port  of  discharge,  as  the 
master  may  direct,  voyage  not  to  exceed  six  calendar  months."  The  ves- 
sel proceeded  to  Portland,  where  she  took  on  a  cargo  of  lumber  for  Los 
Angeles,  and  after  Its  discharge  proceeded  north,  past  San  Francisco,  to 
Gray's  Harbor  for  another  cargo  of  lumber  for  San  Francisco.  Held, 
that  she  did  not  deviate  from  the  stipulated  voyage,  and  that,  in  leaving 
the  vessel  at  Gray's  Harbor  against  the  master's  protest  and  after  having 
served  only  26  days,  libelants  were  deserters  and  forfeited  their  right 
to  wages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  43,  Seamen,  {§  104, 
106.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 
For  opinion  below,  see  149  Fed.  793. 

Marquis  &  Shields  and  H.  W.  Hutton,  for  appellants. 
Nathan  H.  Frank  and  Walter  D.  Mansfield,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appeal  in  this  case  is  from  a  decree 
of  the  District  Court  in  which  the  libel  of  the  appellants  to  recover 
wages  as  seamen  was  dismissed  on  the  ground  that  the  wages  were 
forfeited  by  an  abandonment  of  the  voyage  before  its  conclusion.  On 
or  about  May  10,  1906,  the  appellants  shipped  for  a  voyage  on  the 
steamer  Grace  Dollar.  Seven  of  them  signed  as  able  seamen,  three  as 
firemen,  one  as  cook,  one  as  waiter,  and  one  as  second  mate.  The  ship- 
ping articles  described  the  voyage  as  follows : 

"From  the  port  of  San  Francisco,  Cal.,  to  Portland,  Dr.,  and  other  Columbia 
river  ports,  and  return  to  San  Francisco  for  final  discharge,  either  direct  or 
via  one  or  more  ports  on  the  Pacific  coast,  north  or  south  of  the  port  of  dis- 
charge, as  the  master  may  direct ;  voyage  not  to  exceed  six  caloidar  montha,** 
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On  or  about  May  11,  1906,  the  vessel,  with  her  master  and  crew, 
went  from  San  Francisco  to  Portland,  where  she  took  on  board  a  load 
of  lumber.  Thence  she  proceeded  southward  to  Los  Angeles.  There 
the  cargo  was  discharged.  Thence  she  went  northward,  past  the  port 
of  San  Francisco,  to  Aberdeen,  in  Gray's  Harbor,  in  the  state  of  Wash- 
ington, arriving  there  on  June  5,  1906.  At  that  port  the  seven  sailors 
claimed  that  their  contract  had  been  completed,  and  they  went  ashore 
after  the  master  had  informed  them  that,  if  they  did  so,  they  would 
be  considered  deserters.  Later  in  the  same  day,  on  the  instructions  of 
an  agent  of  the  Sailors'  Union,  the  three  firemen,  the  cook,  and  the 
waiter  quit  the  vessel,  and  on  the  following  day  the  second  mate  did 
likewise.  The  master  refused  to  pay  any  of  said  crew  their  earned  and 
unpaid  wages,  on  the  ground  that  they  had  deserted  the  ship  without 
just  or  reasonable  cause  before  their  term  of  service  had  expired,  or  the 
voyage  for  which  they  had  signed  had  been  completed. 

The  sole  question  involved  is  whether  or  not  there  was  such  deviation 
from  the  voyage  as  to  justify  the  libelants  in  abandoning  the  ship.  The 
statute  requires  that  the  shipping  articles  set  forth  "the  nature  and  so 
far  as  practicable  the  duration  of  the  intended  voyage  or  engagement, 
and  the  port  or  country  at  which  the  voyage  is  to  terminate."  This  is 
one  of  the  many  provisions  that  have  been  enacted  for  the  protection 
of  seamen,  who  are  regarded  as  the  wards  of  the  nation.  Its  object 
is  to  prevent  the  entrapping  of  seamen  into  a  voyage  of  greater  length 
or  of  more  peril  or  labor  than  that  which  they  have  assented  to  and 
for  which  they  ought  to  receive  increased  wages.  Such  a  statute  should 
receive  a  reasonable  construction.  Obviously,  it  is  important  that  the 
mariner  shall  be  informed  in  a  general  way  of  the  general  course  of 
the  voyage,  but  the  essential  requisites  of  the  statute  are  that  he  shall 
know  the  duration  of  the  vovage  and  the  port  of  his  final  discharge. 
The  Mermaid,  115  Fed.  13,  52  C.  C.  A.  607.  It  is  not  always  feasible 
to  name,  at  the  outset  of  a  voyage,  all  the  ports  to  which  the  demands 
of  trade  may  carry  the  vessel,  and  it  is  not  necessary  that  the  seamen 
be  advised  of  all  the  operations  of  the  voyage,  and  especially  is  this 
true  of  a  coastwise  voyage.  To  hold  otherwise  would  be  to  impose 
burdensome  and  destructive  restrictions  on  commerce  without  confer- 
ring, any  substantial  benefit  on  seamen.  British  legislation  on  this 
subject  has  been  influenced  by  the  same  protective  policy  as  our  own. 
The  English  merchant  shipping  act  of  1854  (section  149)  provided  that 
the  shipping  articles  should,  among  other  things,  set  forth  "the  nature 
and,  so  far  as  practicable,  the  duration  of  the  intended  voyage  or  en- 
gagement." But  in  1873  the  section  was  so  amended  that  the  agree- 
ment, instead  of  stating  the  nature  and  duration  of  the  intended  voyage 
or  engagement,  may  "state  the  maximum  period  of  the  voyage  or  en- 
gagement, and  the  places  or  ports  of  the  world  (if  any)  to  which  the 
voyage  or  engagement  is  not  to  extend."  In  The  Moslem,  Olc.  289, 
Fed.  Cas.  No.  9,875,  it  was  said : 

''A  cbange  of  voyage  which  may  discharge  mariners  from  the  obligation  of 
their  contract  must  be  willfully  made  by  the  master  end  enforced  against 
their  consent  or  acquiescence." 
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By  the  shipping  articles  in  the  present  case  the  crew  consented 
that,  after  loading  at  Portland,  the  vessel  might  go  to  other  ports  on 
the  Pacific  Coast,  either  north  or  south  of  San  Francisco,  or  both, 
within  the  prescribed  six  months,  as  the  master  might  direct  The  ves- 
sel was  engaged  in  the  lumber  trade.  The  ports  of  supply  were  north 
of  San  Francisco,  and  the  markets  were  at  San  Francisco,  or  at  ports 
south  thereof.  The  vessel,  having  loaded  at  Portland,  sailed  to  Los 
Angeles  and  discharged  her  cargo  there.  It  had  not  yet  touched  at  a 
port  north  of  San  Francisco,  and  it  proceeded  north  to  obtain  another 
cargo  for  the  purpose  of  carrying  the  same  to  San  Francisco,  the  port 
of  final  discharge.  We  think  that  this  was  within  the  intendment  of  the 
articles  and  that  there  was  no  deviation.  At  the  time  when  the  appel- 
lants left  the  vessel,  they  had  served. but  26  days  of  the  6  months  speci- 
fied in  the  articles.  There  is  nothing  in  the  record  to  show  that  on  leav- 
ing Los  Angeles  they  demanded  to  be  taken  to  San  Francisco,  or  that 
they  made  any  objection  or  protest  against  going  to  Gray's  Harbor  for 
a  cargo.  Their  first  objection  appears  to  have  been  made  after  the  ves- 
sel had  been  made  fast  to  the  wharf  at  Aberdeen.  All  that  then  re- 
mained to  be  performed  of  the  voyage  was  to  load  a  cargo  of  lumber 
and  take  the  same  to  San  Francisco,  a  service  that  could  not  have  oc- 
cupied more  than  10  days. 

In  Magee  et  al.  v.  The  Moss,  Gilp.  219,  Fed.  Cas.  No.  8,944,  the  voy- 
age described  was  from  Philadelphia  to  South  America,  or  any  other 
port  or  ports,  backwards  and  forwards,  when  and  where  required,  and 
back  to  Philadelphia,  unless  sooner  discharged.  The  ship  went  to  Bue- 
nos Ayres,  thence  to  Havana,  thence  to  Marseilles,  thence  again  to  a 
port  in  South  America,  and  returned  to  Philadelphia.  The  court,  in 
holding  that  a  desertion  of  seamen  at  the  port  of  Havana  was  not  justi- 
fiable, said: 

"It  win  not  do  to  tie  down  these  contracts,  made  sometimes  In  a  conn  ting 
house,  and  sometimes  In  the  cahln  of  a  ship,  to  the  strict  rules  of  composition. 
We  must  endeavor  to  come  at  the  true  meaning  of  the  parties  and  to  give  the 
contract  a  reasonable  construction ;  to  take  care  to  put  upon  general  words  a 
just  and  reasonable  limitation,  but  not  lightly  to  destroy  and  avoid  the  whole 
contract,  because  the  generality  or  breadth  of  the  expressions  may  be  In  a 
degree  uncertain  or  might  be  used  to  impose  an  oppressive  service.  •  ^  ^ 
In  the  present  case  I  can  see  nothing  unreasonable  or  oppressive  in  the  con- 
struction the  captain  has  put  upon  these  articles." 

Of  similar  import  is  the  decision  of  the  same  court  in  Wood  ct  al. 
v.  The  Nimrod,  Gilp.  83  Fed.  Cas.  No.  17,969,  in  which  th^  voyage 
was  described  as  from  the  port  of  New  York  to  Darien,  thence  to  St. 
Thomas,  thence  to  New  Orleans,  or  as  the  master  may  direct,  and  back 
to  New  York,  her  port  of  discharge.  The  vessel  sailed  from  New 
York  to  Darien,  thence  to  St.  Thomas,  thence  to  Maricaibo,  and  from 
there  sailed  for  Philadelphia  not  going  at  all  to  New  Orleans.  At  Phil- 
adelphia the  seamen  deserted.  It  was  held  that  thereby  they  forfeited 
their  wages. 

The  case  of  The  J.  M.  Griffith  (D.  C.)  71  Fed.  317,  cited  by  the  ap- 
pellants, involved  the  construction  of  shipping  articles  different  from 
those  which  are  here  presented.    In  that  case,  the  voyage  was  to  be 
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"from  the  port  of  San  Francisco  to  Port  Hadlock,  and  thence  to  San 
Francisco  for  final  discharge,  either  direct  or  via  one  or  more  ports  of 
the  Pacific  coast."  There  was  no  express  provision  for  touching  at  a 
port  south  of  San  Francisco,  and  there  was  ground  for  holding  that 
San  Pedro,  which  lies  several  hundred  miles  south  of  San  Francisco, 
was  not  a  port  which  could  be  said  to  be  by  way  of  the  route  from  Port 
Hadlock,  Wash.,  to  San  Francisco.  In  Rury  v.  McKay  (D.  C.)  84  Fed. 
360,  and  The  Laura  Madsen  (D.  C.)  84  Fed.  362,  the  courts,  we  think, 
went  further  than  authority  and  sound  reason  warrant,  and  we  are  un- 
able to  agree  with  the  conclusions  which  they  reached. 
The  decree  is  affirmed. 


RS2ADER  V.  HAGGIN. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  10,  1908.) 

No.    17». 

1.  Exceptions,  Bill  of— Settlement— Tnus. 

After  the  expiration  of  the  term  at  which  the  cause  was  tried,  the  court 
cannot  allow  a  bill  of  exceptions  nunc  pro  tunc  unless  control  oyer  the 
case  has  been  reserved  by  rule  or  order. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig.  vol.  21,  Bxceptions,  Bill 
of.  n  72%,  73.] 

2.  Appeal  and  EIrkob— Review— Objections  Not  Made  at  Trial. 

An  objection  that  plaintiff  did  not  have  his  day  in  conrt  in  that  the 
case  should  have  been  submitted  to  the  Jury,  and  even  if  a  verdict  were 
directed,  it  should  not  have  been  on  the  merits,  was  not  available  on  a 
writ  of  error,  where  not  made  in  the  trial  court 
8.  Sake— Scope  or  Review. 

The  inquiry  of  the  Circuit  Court  of  Ai^>eal8  on  writ  of  error  must  be 
confined  to  the  pleadings  and  proof  as  embodied  in  a  bill  of  exceptions, 
and,  where  the  record  so  made  up  is  free  from  error,  the  judgment  must 
be  affirmed. 

[£)d.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Br* 
ror,  S  2867.] 

4.  Same— Motion  fob  New  Tbial. 

The  denial  of  a  motion  for  a  new  trial  presents  no  question  whldi  can 
be  considered  by  the  Circuit  Court  of  Appeals. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  8^  Appeal  and  Ek* 
ror,  §§  3860-3865.] 

6.  Saio:— Bill  of  Exceptions— Insertion  of  Exception. 

A  motion  that  an  exception  be  Inserted  In  a  bill  of  exceptions,  where 
no  exception  was  In  fact  taken.  Is  addressed  to  the  discretion  of  the  trial 
Judge,  and  his  denial  of  the  motion  cannot  be  reviewed  on  a  writ  of  error. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Hor- 
ror, §  3891.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Dittenhoefer,  Gerber  &  James  (A.  J.  Dittenhoefer  and  Dudley  F. 
Phelps,  Jr.,  of  counsel),  for  plaintiff  in  error. 

Alexander  and  Green  (Francis  L.  Wellman  and  Sumner  B.  Stiles, 
of  counsel),  for  defendant  in  error. 

Before  I^COMBE,  COXE,  and  NOYES,  Circuit  Judges. 
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PER  CURIAM.  The  action  was  brought  to  recover  $250,000  as 
commissions,  under  an  alleged  oral  agreement  by  which  the  defendant 
promised  to  pay  the  plaintiff  10  per  cent,  on  the  price  of  certain  mines  in 
Peru  which  were  purchased  by  the  defendant  through  the  plaintiff 
as  defendant's  broker. 

The  bill  of  exceptions  shows  that  plaintiff  was  the  only  witness. 
Upon  his  cross-examination  numerous  letters,  cablegrams,  and  other 
documents  signed  by  the  plaintiff  were  produced  by  the  defendant, 
and  the  plaintiff  was  interrogated  regarding  them.  It  is  unnecessary 
to  characterize  these  papers  further  than  to  say  that  many  of  them 
are  quite  inconsistent  with  the  theory  upon  which  the  action  was 
prosecuted.  When  the  court  adjourned  on  Wednesday,  December 
19,  1906,  the  plaintiff  was  still  on  the  stand  with  his  cross-examina- 
tion unconcluded.  On  the  assembling  of  the  court  on  Thursday  morn- 
ing the  following  proceedings  took  place. 

"The  Court:  I  think  we  are  ready  to  take  up  Reader  against  Haggin.  Mr. 
Stanchfield:  In  Reader  against  Haggin  the  plaintiff  rests  his  ease.  Mr. 
Wellman:  The  defendant  rests  If  your  honor  please.  The  defendant  now 
moves  for  the  direction  of  a  verdict  on  the  merits  In  favor  of  the  defendant. 
The  CJourt:  I  think  you  are  entitled  to  it.  Take  the  verdict  Mr,  Clerk.  By 
direction  of  the  court  the  Jury  returned  a  verdict  for  the  defendant" 

The  plaintiff  did  not  ask  to  soibmit  any  question  to  the  jury.  This, 
then,  is  all  that  took  place  on  the  trial,  the  plaintiff  was  examined 
and  partly  cross-examined.  He  then  rested  his  case.  The  defendant 
also  rested  and  asked  for  the  direction  of  a  verdict,  which  was  grant- 
ed. To  this  action  of  the  court  no  exception  was  asked  for  and  none 
appears  in  the  record.  Exceptions  were  noted  to  rulings  of  the  court 
admitting  several  of  the  letters  heretofore  referred  to,  but  they  are 
so  manifestly  untenable  that  it  is  unnecessary  to  discuss  them  in  detail. 
The  cause  was  tried  at  the  October  term,  and  no  bill  of  exceptions 
was  signed,  filed,  or  served  during  that  term.  The  time  in  which  to 
file  a  bill  of  exceptions  was  not  extended  by  order  or  otherwise,  and 
the  bill  was  not  presented  for  signature  until  August  28,  1907,  five 
months  after  the  expiration  of  the  October  term,  when  it  was  signed 
nunc  pro  tunc  as  of  March  30,  1907.  This  court  has  repeatedly  held 
that  after  the  expiration  of  the  term  at  which  the  cause  was  tried, 
unless  the  court  reserves  control  over  the  case  by  rule  or  order,  it  is 
too  late  to  allow  a  bill  of  exceptions.  If,  however,  we  assume  the 
bill  of  exceptions  to  be  properly  before  us,  it  does  not  aid  the  plaintiff 
for  the  reason  that  it  is  absolutely  barren  of  any  exception  which 
would  justify  a  reversal  of  the  judgment.  The  grievance  of  which 
the  plaintiff  particularly  complains  is  that  he  did  not  have  his  day  in 
court,  that  the  question  in  dispute  should  have  been  submitted  to  the 
jury,  and,  even  if  a  verdict  were  directed,  it  should  not  have  been 
upon  the  merits.  The  short  and  conclusive  answer  is  that  the  plain- 
tiff made  no  such  contention  in  the  trial  court.  On  the  contrary  he 
permitted  the  verdict  to  be  directed  without  objection  or  exception. 
Our  inquiry  upon  writ  of  error  must  be  confined  to  the  pleadings 
and  the  proof,  as  embodied  in  a  bill  of  exceptions,  and  where  the 
record,  so  made  up,  is  absolutely  free  from  error  the  judgment  must 
be  affirmed.    A  reversal  in  such  circumstances  would  be  a  gross  abuse 
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of  power.  Although  we  might  end  the  discussion  at  this  point 
with  propriety,  the  unusual  circumstances  attending  the  direction  of 
the  verdict  lead  us  to  examine  briefly  the  other  contentions  advanced 
by  the  plaintiff. 

No  motion  for  a  new  trial  was  made  at  the  trial,  but  in  January 
thereafter  the  plaintiff  made  such  a  motion,  and  at  the  same  time 
moved  that  an  exception  might  be  entered  to  the  direction  of  the 
terdict.  This  motion  was  denied,  and  the  plaintiff  appealed  to  this 
court.  No  rule  of  practice  has  been  adhered  to  with  greater  uni- 
formity than  the  rule  that  the  denial  of  a  motion  for  a  new  trial, 
even  if  made  at  the  trial,  presents  no  question  which  this  court  can 
consider.  Our  latest  decision  reaffirming  this  rule  was  made  January 
7,  1908.  Denison  v.  Shawmut  Mining  Co.,  159  Fed.  102.  A  motion 
that  an  exception  be  inserted  in  a  bill  of  exceptions  is  clearly  ad- 
dressed to  the  discretion  of  the  trial  judge,  and  his  denial  of  the 
motion  presents  no  question  which  can  be  reviewed  by  this-  court, 
and  especially  so  when  it  is  conceded  that  no  exception  was  in  fact 
taken. 

A  large  part  of  the  record  is  taken  up  with  the  affidavits  read 
on  the  motion  for  a  new  trial,  the  plaintiff  contending  that  the  action 
of  his  counsel  in  submitting  to  the  direction  of  a  verdict  for  the 
defendant  was  without  his  consent;  the  defendant  contending  that 
the  plaintiff  not  only  consented  to,  but  actually  directed,  the  course 
followed  by  his  counsel.  As  before  stated,  these  affidavits  are  wholly 
irrelevant  to  any  question  legitimately  before  us,  and  should  not  have 
been  included  in  the  record.  We  have,  however,  examined  them, 
thinking  that,  they  might  reveal  some  aspect  of  the  controversy 
which  would  enable  us  to  give  the  plaintiff  relief.  The  affidavits 
disclose  a  clear  contradiction  between  the  plaintiff  and  his  wife  on 
the  one  side  and  two  counselors  of  the  circuit  court  on  the  other, 
but  present  no  facts  which  are  of  the  least  avail  on  this  review.  It 
is  proper  to  say  that  counsel  who  appear  for  the  plaintiff  in  error 
in  this  court  did  not  appear  for  him  in  the  court  below. 

After  careful  consideration  of  all  the  questions  presented,  we  find 
ourselves  powerless  to  grant  a  new  trial  unless  we  are  prepared  wholly 
to  disregard  the  practice  which  has  been  uniformly  followed  since 
this  court  was  established. 

The  judgment  is  affirmed  with  costs. 


THE  STANLEY  DOIiLAB.* 

(Circnit  Oonrt  of  Ai^>eal9,  Ninth  Circuit    February  8,  1908.) 

No.  1,287. 

1.  ADinBALTT—JuBiSDiOTioN— Maritime    Contbacts  —  Passknoeb    GoNTBAon 
BinoiNO  Vessel. 

A  corporation  of  Washington  contracted  with  a  dock  company  to  bring 
600  Japanese  laborers  from  Honolulu  to  Seattle  on  respondent  steamship, 
owned  by  a  steamship  company,  for  which  the  corporation  was  to  pay  a 
stated  sum  per  head  for  carriage.  A  Japanese  agent  of  the  dock  company 
In  Honolulu  ad7ertlsed  for  laborers  and  contracted  with  libelants  and 

•Rehearing  denied  June  10,  1908. 
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Others  to  transport  them  to  Seattle,  collecting  from  them  a  part  of  the 
imssage  money  agreed  upon,  and  taking  their  notes  for  the  balance.  A 
representative  of  the  steamship  company  went  to  Honolulu  and  there  re- 
ceived from  the  agent  a  portion  of  the  passage  money,  and  issued  tickets 
for  carriage  to  Victoria,  B.  C,  the  vessel  being  of  Canadian  register  and 
not  entitled  to  carry  passengers  from  there  to  any  United  States  port 
Libelants  being  unable  to  read  the  tickets,  which  were  In  English,  did  not 
know  that  they  were  not  to  be  taken  to  Seattle  until  after  they  had  gone 
on  board,  but  on  learning  such  fact  left  the  vessel,  and  libeled  her  for 
breach  of  the  contracts.  Held,  on  evidence  showing  that  the  arrangement 
between  the  dock  company  and  the  steamship  company  was  not  a  char- 
ter but  a  Joint  enterprise  in  the  profits  of  which  each  was  to  share,  and 
that  the  Japanese  agent  who  made  the  contracts  also  represented  the 
owner  of  the  vessel,  that  the  contracts  were  maritime  and  gave  a  right 
of  action  in  admiralty  against  the  ship. 

[Ed.  Note. — ^Admiralty  Jurisdiction  as  to  matters  of  contract,  see  notes 
to  The  Richard  Winslow,  18  C.  O.  A.  347;  Board  of  CJom'rs  v.  Howard, 
27  a  C.  A.  530.] 

2.  GaBBIIBBS— DAKAOES— BBEAOB  OV  GOlVTBACr  OF  OABBIAOS--SniT  BT  PAflSER- 
OEB. 

Libelants  were  not  entitled  to  recover  damages  for  loss  of  time  after 
breach  of  the  contracts  and  while  waiting  for  the  trial  of  the  case. 
8.  Admibaltt— Costs— Docket  Fee  in  Consolidated  Cases. 

Where  libels  against  a  vessel  are  similar  In  character  and  are  con- 
solidated for  trial,  but  one  docket  fee  is  taxable  for  the  libelants. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  1,  Admiralty,  §§  851« 
853.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii. 

E.  C.  Peters,  John  W.  Cathcart,  Nathan  H,  Frank,  and  Walter  D. 
Mansfield,  for  appellants. 

Charles  Page,  Edward  J.  McCutchen,  Samuel  Knight,  and  J.  J. 
Dunne,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  case  shows  that  a  Japanese  named  Ki- 
kutake,  in  the  early  part  of  June,  1905,  caused  to  be  inserted  in  certain 
Japanese  newspapers  published  at  Honolidu  and  circulated  in  the  Is- 
lands, an  advertisement  for  laborers  to  go  to  Seattle  and  Tacoma* 
state  of  Washington,  by  a  certain  steamship  called  the  "Stanley  Dol- 
lar," to  sail  June  19th  of  that  year  direct  to  Seattle,  stating  the  wages 
such  laborers  would  receive,  and  the  fare  each  was  to  pay,  and  further 
stating  that  if  any  such  laborer  should  not  be  .able  to  pay  the  full  fare, 
he  (Kikutake)  would  lend  him  $20  of  the  amount  In  response  to  that 
advertisement,  each  of  the  36  appellees,  among  a  large  number  of  other 
Japanese,  contracted  with  Kikutake  for  transportation  on  board  the 
Stanley  Dollar  from  Honolulu  to  Seattle,  at  the  time  paying  to  Kiku- 
take $20  in  money  on  account  of  his  passage,  and  executing  to  Kiku- 
take his  promissory  note  for  the  balance  of  the  passage  money,  and  re- 
ceiving from  Kikutake  a  receipt  therefor.  At  this  time  the  ship  men- 
tioned was  in  the  waters  of  the  Orient.  Prior  to  her  arrival  at  Hono- 
lulu, Mr.  Robert  Dollar  arrived  at  that  place  as  the  representative  of 
the  steamship  company  owning  the  vessel,  and  for  the  purpose,  in  part, 
of  issuing  tickets  to  the  laborers  secured  by  Kikutake  by  means  and 
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in  pursuance  of  the  advertisements.  After  his  arrival  in  Honolulu 
Dollar  and  Kikutake  had  several  conferences  upon  the  subject,  rc^ 
suiting  in  the  issuance  by  Dollar  to  each  of  the  libelants  of  a  tidcet 
printed  entirely  in  English,  entitling  him  to  transportation  from  Hono- 
lulu to  Victoria,  B.  C— Dollar  thereupon  collecting  from  Kikutake 
$14  for  each  of  such  tickets.  The  steamship  in  question  did  not  reach 
Honolulu  from  Yokohama,  until  June  27,  1905,  and  then  it  was  dis- 
covered that  she  was  without  a  license  or  certificate  to  carry  passen- 
gers. Moreover,  she  was  of  Canadian  register,  and  was  consequently 
not  entitled  to  carry  passengers  from  Honolulu  to  Seattle  or  any  other 
American  port.  A  survey  was  made  at  the  instance  of  the  collector 
of  customs  at  Honolulu,  resulting  in  the  making  of  certain  repairs  and 
additions  to  the  equipment  of  the  ship,  deemed  essential  to  the  grant- 
ing of  a  license  to  her  to  carry  passengers.  The  day  before  she  was 
finally  ready  to  sail,  which  was  about  midnight  of  July  15,  1905,  the 
libelants  went  on  board  with  their  baggage,  and  then  for  the  first  time 
discovered  that  they  were  not  to  be  taken  by  the  ship  to  Seattle,  in 
accordance  with  their  agreement  with  Kikutake,  but  to  Victoria,  in 
accordance  with  the  tickets  which  had  been  issued  to  them,  which  tick- 
ets they  could  not  read,  not  understanding  any  English,  and  which 
had  not  been  theretofore  explained  to  them.  The  appellees  thereupon 
left  the  ship  and  filed  the  libels  which  were  in  the  court  below  con- 
solidated, and  which  formed  the  basis  of  the  appellees'  recovery  there. 
From  the  record  it  seems  that  a  corporation  called  the  "Construction 
&  Maintenance  Company"  had  entered  into  an  agreement  with  an- 
other corporation  called  the  "Commercial  Dock  Company,"  doing  busi- 
ness at  Tacoma,  for  the  transportation  by  the  latter  of  600  Japanese 
in  the  steerage  of  the  steamship  Stanley  Dollar,  from  Honolulu  to 
Victoria,  for  $26.50  each  ($28  to  Seattle),  to  leave  Honolulu  on  or 
about  June  15,  1905,  and  to  arrive  at  Victoria  on  or  about  June  30th, 
and  that  Mr.  Dollar,  before  going  to  Honolulu,  had  been  directed  by 
the  Stanley  Dollar  Steamship  Company,  and  autjiorized  by  the  Com- 
mercial Dock  Company,  to  collect  from  Kikutake,  who  seems  to  have 
been  originally  acting  for  the  dock  company,  one-half  of  the  total 
amount  which  the  dock  company  was  to  receive  from  the  Construction 
&  Maintenance  Company  per  passenger,  to  be  applied  on  account  of 
the  money  due  to  the  steamship  company  under  its  agreement  with  it. 
The  balance  of  the  money  due  to  the  steamship  company  from  the 
Commercial  Dock  Company,  and  which  was  to  be  determined  by  the 
number  of  passengers  carried  by  the  ship,  was  payable  before  or  at 
the  time  the  vessel  should  sail  from  Honolulu.  It  is  not  pretended  that 
the  Japanese  laborers  in  question  had  any  notice  of  the  agreement  be- 
tween these  corporations,  and  even  if  they  had,  we  think  it  very  clear 
from  the  record  that  their  agreement  was  a  common  venture,  each  to 
share  in  the  profits  to  be  derived  therefrom,  and  that  in  no  true  sense 
was  it  a  charter  party.  It  was,  in  effect,  a  common  venture  for  the 
transportation  of  the  laborers  from  Honolulu,  to  which  the  owner 
of  the  steamship  was  a  party  along  with  the  other  corporations  men- 
tioned ;  and  we  think  from  the  evidence  in  the  case  that  the  court  be- 
low was  quite  right  in  holding  that  Kikutake,  in  his  dealings  with  the 
leo  F.— 58 
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appellees,  was  all  the  time  representing  the  owner  of  the  ship,  as  well 
as  the  other  parties  interested  in  the  enterprise.  United  States  v.  Shea, 
152  U.  S.  178,  186,  14  Sup.  Ct..519,  38  L.  Ed.  403. 

It  is  equally  clear,  we  think,  that  the  temporary  acceptance  of  the 
tickets  by  the  appellees,  not  at  the  time  understood  by  or  explained  to 
them,  and  which  were  repudiated  and  transportation  thereunder  de- 
clined as  soon  as  their  contents  were  discovered,  did  not  create  a  new 
contract  between  the  appellees  and  the  ship,  or  annul  or  in  any  way 
change  that  made  by  them  with  Kikutake,  which  was  the  contract  sued 
on,  strictly  maritime  in  character,  and  therefore  clearly  within  the  juris- 
diction of  the  court  below,  and  which  contract  was  violated  by  the  de- 
livery, under  the  circumstances  stated,  by  Dollar  to  the  appellees  of 
the  tickets  providing  only  for  their  transportation  to  Victoria,  and  by 
the  inability  of  the  vessel  to  transport  them  to  Seattle. 

We  are  of  the  opinion,  however,  that  the  court  below  erred  in  allow- 
ing the  appellees  damages  for  loss  of  time  after  the  breach  of  the 
contract  and  while  awaiting  the  trial  of  the  case,  and  also  in  allowing  a 
docket  fee  in  each  of  the  libels.  Where  the  libels  are  consolidated,  as 
in  the  present  instance,  but  one  docket  fee  can  be  allowed.  The  Mount 
Eden  (D.  C.)  87  Fed.  483. 

The  cause  is  remanded  to  the  court  below  with  directions  to  modify 
the  decree  as  above  indicated,  and,  as  so  modified,  it  will  stand  affirmed. 


LEAHY  et  al.  v.  TALBOT  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  14,  1908.) 

No.  191. 

Shipping — Demubbagk— Liabiutt  of  Chabtebeb  fob  Delay  in  DiacDECABGiNo. 
The  owners  of  a  schooner  held  entitled  to  recoyer  demurrage  from  a 
charterer  for  delay  In  discharging  a  cargo  of  lumber  In  New  York  under 
a  charter  providing  for  customary  dispatch  where  the  vessel  was  required 
by  the  charterer  to  discharge  portions  of  the  cargo  at  different  docks, 
and  the  delay  resulted  from  her  detention  at  the  first  for  a  longer  time 
than  was  anticipated  through  no  fault  of  the  vessel,  which  threw  her  be- 
hind In  reaching  the  others,  and  In  consequence  the  berths  reserved  for  her 
there  were  occupied  and  she  was  obliged  to  wait,  the  charterer  being 
bound  by  the  custom  of  the  port  to  furnish  her  berths  when  ready. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Dig.  vol.  44,  Shipping,  S  57^ 
Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  eSTT;  Randall 
V.  Sprague,  21  C.  C.  A.  337;  Hagerman  v.  Norton,  46  C.  C  A.  4.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  151  Fed.  355. 

Hagen,  Goodrich  &  Coughlan  and  H.  W.  Goodrich,  for  appellants. 
Armstrong,  Brown  &  Boland  and  P.  M.  Brown,  for  appellees. 

Before  Judges  LACOMBE,  WARD,  and  NOYES. 

WARD,  Circuit  Judge.     This  libel  is  filed  by  the  owners  of  the 
schooner  Persis  A.  Colwell  to  recover  21  days'  demurrage  at  the  port 
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of  discharge.    The  charter  party  provided  as  to  lay  days  and  demur- 
rage: 

"Customary  dispatch  at  port  of  discharge  where  vessel  can  safely  get  and 
discharge.  And  that  for  each  and  every  day's  detention  by  default  of  said 
party  of  the  second  part  (the  charterers)  or  agent  ($44.00)  forty-four  dollars 
per  day,  shall  be  paid  by  said  party  of  the  second  part,  or  agent,  to  the  said 
party  of  the  first  part,  or  agent.  The  cargo  or  cargoes  to  be  received,  and  de- 
livered alongside,  within  reach  of  the  vessel's  tackles." 

Though  the  vessel  does  the  loading  and  discharging,  this  provision 
for  lay  days  is  an  engagement  of  the  charterers  that  they  will  take 
the  cargo  y^rithin  that  time,  and  the  provision  for  demurrage  is  an  en- 
gagement that  thereafter  they  will  pay  at  the  rate  of  $44  per  day  for 
every  day  of  detention  due  to  them.  The  purpose  of  lay  days  is  to  fix 
the  period  during  which  the  charterer  may  detain  the  vessel  in  discharg- 
ing for  the  agreed  freight  and  beyond  which  he  must  pay  her  an  extend- 
ed freight  in  the  form  of  demurrage,  or  of  damages  in  the  nature  of 
demurrage.  Carver,  at  section  608  of  his  work  on  Carriage  of  Goods 
by  Sea,  states  the  law  thus : 

"The  work  of  putting  the  goods  Into  the  ship  and  of  taking  them  out  again, 
whether  under  a  charter  party,  or  in  a  general  ship,  is  in  nearly  all  cases 
done  by  the  servants  of  the  shipowner.  But  the  duty  of  bringing  the  goods 
to  be  shipped,  and  of  receiving  them  at  the  port  of  discharge,  lies  upon  the 
freighter.  And  in  these  matters  defaults  are  apt  to  occur  which  lead  to  de- 
tention of  the  ship,  and  consequent  loss  to  the  8hii)owner.  It  is,  therefore, 
usual  in  charter  parties,  and  sometimes  in  bills  of  lading,  to  fix  times  within 
which  the  ship  is  to  be  loaded  and  discharged ;  and,  where  that  is  done,  the 
provision  is  understood  as  an  undertaking  by  the  freighter  that  the  ship  shall 
be  loaded  or  discharged  within  the  time  so  fixed.  The  shipowner  must  not  be 
in  default;  he  must  by  his  servants  do  his  part  of  the  work  of  receiving  and 
stowing,  or  unloading,  with  diligence  and  with  the  proper  number  of  men; 
but  the  undertaking  as  to  the  time  which  the  loading  or  discharge  shall  oc- 
cupy is  given  by  the  freighter,  not  by  the  shipowner.  This  is  commonly  mark- 
ed in  the  charter  party  by  saying  that  so  many  days  'are  to  be  allowed  the 
said  merchant  for  loading,  etc'  But  the  effect  is  the  same  whether  the  clause 
is  in  that  form,  or  states,  generally,  that  the  cargo  'shall  be  loaded'  in  so 
many  days.  The  promise  is  made  by  the  freighter,  for  the  benefit  of  the  ship- 
owner. Exceptional'  cases,  however,  occur.  A  charter  party  provided  that  the 
cargo  should  be  'received  from  alongside  ship  at  port  of  discharge  as  cus- 
tomary as  fast  as  steamer  can  deliver  in  ordinary  working  hours.  ♦  ♦  • 
Not  less  than  100  standards  a  day  loading  or  discharging,  and  ten  days  on 
demurrage  over  and  above  the  said  laying  days  at  £70  per  day.'  The  Court  of 
Appeals,  afiirming  Wills,  J.,  held  that  the  stipulation  as  to  100  standards  a 
day  was  for  the  protection  of  the  charterers;  and  did  not  amount  to  an 
imdertaking  by  them  that  the  ship  should  be  discharged  at  that  rate." 

It  is  stipulated  in  this  case  that  the  vessel  carried  411,040  feet  of 
lumber,  and  that  the  customary  discharge  at  the  port  of  New  York 
for  such  a  vessel  is  25,000  feet  per  day,  making  16%  lay  days.  After 
these  lay  days  had  expired  the  charterers  were  bound  to  pay  demur- 
rage for  every  day  of  detention  in  discharging  the  cargo  which  was 
in  any  way  due  to  them. 

The  charterers  having  sold  the  cargo  to  four  different  persons  had, 
in  accordance  with  a  rule  of  the  Maritime  Exchange  of  this  port  which 
was  received  in  evidence,  one  full  calendar  day  after  the  vessel  had 
reported  in  which  to  furnish  her  a  berth,  and  were  bound  to  furnish 
her  a  berth  where  she  could  discharge  each  subsequent  consignment 
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after  receiving  34  hours'  notice  from  the  master  that  he  would  be 
ready  to  discharge  it  at  the  expiration  of  that  time.  The  vessel  re- 
ported on  October  17th  at  11  a.  m.,  and,  under  the  rule,  the  charterers 
were  entitled  to  one  full  calendar  day  in  which  to  fumisli  a  berth, 
which  would  have  given  them  until  the  morning  of  October  19th,  a 
calendar  day  extending  from  midnight  to  midnight.  Chapter  677, 
Laws  of  New  York,  §  27.  In  point  of  fact  the  discharge  began  on 
the  morning  of  October  18th,  so  that  lay  days  should  he  calculated 
from  that  time,  and  omitting  Sundays,  because  the  lay  days  con- 
templated are  evidently  working  days,  the  16%  days  expired  Novem- 
ber 7th  at  noon.  Thereafter  the  discharge  continued  at  two  subse- 
quent berths  designated  by  the  charterers  until  November  26th  at  6 :30 
p.  m.,  during  which  time  every  working  day  seems  to  have  been  used 
except  7,  on  which  the  designated  berth  was  occupied  by  other  vessels. 
Respondents  claim  that  this  detention  resulted  from  delay  of  half 
a  day  in  discharging  the  vessel  at  the  first  berth,  on  account  of  rain, 
which  disarranged  the  schedule  they  had  provided  for  the  subsequent 
berths,  so  that  other  vessels  got  into  them.  We  do  not  think  the 
schooner  had  anything  to  do  with  this  schedule.  The  charterers  were 
bound  to  furnish  berths,  and  were  responsible  for  any  delay  caused 
by  their  not  doing  so.  If  the  vessel  was  at  fault  for  any  delay  during 
the  lay  days  the  legal  consequence  would  be  simply  to  extend  die  lay 
days  pro  tanto,  and  not  to  make  her  liable  for  the  disarrangement  of 
'  the  charterers'  schedule,  but  the  delay  in  question  was  due  to  the  re- 
fusal of  the  custom  house  inspector  to  work  in  the  rain  and  not  to 
the  fault  of  the  vessel  at  all,  so  that  the  half  day  must  be  included  in 
the  lay  days. 

All  the  subsequent  detention  except  Sundays  was  due  to  the  chart- 
erers, so  that  as  demurrage  began  to  run  on  the  afternoon  of  Novem- 
ber 6th,  and  parts  of  demurrage  days  are  treated  as  whole  days,  the 
libelants  were  entitled  to  recover  for  18  days,  but,  as  they  have  not 
appealed,  the  decree  of  the  District  Court  giving  them  15V^  days  is 
affirmed,  with  interest  and  costs. 


In  re  STROBED. 


(Circuit  Court  of  Appeals,  Second  Circuit    February  28, 1908.    On  Beheariog, 

March  9»  1908.) 

Nob.  170,  171. 

1.  Bankbtjptot—Reoeivebs— Attorney. 

Where  a  debtor  is  declared  a  bankrupt  at  the  Instance  of  a  creditor, 
and  a  receiver  is  appointed,  the  attorney  for  such  petitioning  creditor 
should  not  be  employed  as  attorney  for  the  receiver. 

2.  Same— Obdebs— ^MoDE  of  Review. 

A  receiver  in  bankruptcy  liaving  turned  over  to  the  petitioning  creditor 
certain  of  the  bankrupt's  property  on  the  creditor's  claim  that  the  bankrupt 
was  a  bailee  thereof  only,  a  special  commissiouer  recommended  that  the 
receiver's  action  be  not  approved,  which  recommendation  was  affirmed 
by  an  order  of  the  district  court    Another  order  was  thereafter  made. 
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referring  to  tbe  same  commissioner  the  duty  to  ascertain  the  value  of 
the  property,  and  the  sum  the  creditor  should  pay  to  the  bankrupt's  trus- 
tee, and,  on  the  commissioner's  finding  being  filed,  an  order  was  entered 
confirming  his  report  and  directing  payment  to  the  trustee  or  clerk  of 
the  court.  .  Heldf  that  none  of  such  orders  were  appealable  or  reviewable 
otherwise  than  by  a  petition  for  review,  as  authorized  by  Bankr.  Act  July 
1.  1898,  c.  541,  9  24b,  30  Stat.  553  (U.  S.  Comp.  St  1901,  p.  3432). 

[Ed.  Note. — ^Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re 
Bggert,  43  0.  C.  A.  9.] 

8.  Same— TiicE. 

A  petition  to  review  such  orders  could  not  be  sustained,  unless  taken 
within  10  days  after  the  entry  of  the  order,  under  Circuit  Court  of  Ap- 
peals rule  38»  providing  that  a  petition  for  review  shall  be  filed  within  lO 
days  after  the  entry  of  the  order,  unless  by  an  order  filed  within  such 
10  days  the  District  Court  enlarges  the  time. 

4.  Same— Objeotions— Waivbb. 

A  stipulation  that  two  petitions  to  review  orders  In  bankruptcy,  with 
certified  copies  transmitted  by  the  clerk  of  the  District  Court  should  be 
printed  in  one  appeal  book,  was  not  sufldcient  to  constitute  a  waiver  of 
any  legal  objection  to  the  petitions. 

Petitions  for  Revision  of  Proceedings  of  the  District  Court  of  the. 
United  States  for  the  Eastern  District  of  New  York,  in  Bankruptcy. 

See  156  Fed.  692. 

This  cause  comes  here  upon  petitions  to  review  two  orders  of 
the  bankruptcy  court.  The  facts  are  sufficiently  set  forth  in  the 
opinion. 

Frank  Trenholm  (Garrard  Glenn,  of  counsel),  for  petitioner. 
B.  F.  Edsall,  for  respondents. 
A.  C.  Aubrey,  for  bankrupt. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  On  July  17,  1905,  the  present  peti- 
tioner for  review,  Bachrach,  filed  a  petition  praying  that  Strobel, 
whose  business  was  the  making  of  gold  watch  cases,  be  adjudged  a 
bankrupt.  He  claimed  to  be  a  creditor  for  goods,  wares,  and  mer- 
chandise sold  between  August  26,  1904,  and  August  15,  1905.  In 
due  course  Strobel  was  adjudged  a  bankrupt  and  trustee  was  ap- 
pointed; Bachrach  on  the  trial  testifying  that  Strobel  was  indebted 
to  him  for  gold  sold  and  delivered.  After  petition  was  filed  a  re- 
ceiver was  appointed,  who  took  possession  of  the  bankrupt's  property. 
Said  receiver  appointed  as  his  attorneys  the  firm  of  lawyers  who  had 
represented  Bachrach  as  petitioning  creditor.  The  latter  is. represented 
on  the  hearing  in  this  court  by  a  lawyer  in  no  way  connected  with 
that  firm.  It  would  have  been  well  had  Congresfc  in  the  bankrupt 
act  expressly  prohibited  receivers  from  selecting  as  attorneys  or 
counsel  lawyers  who  had  appeared  for  either  the  bankrupt  or  the  pe- 
titioning creditor.  Such  selection  affords  a  ready  opportunity  for 
chicanery,  fraud,  and  perjury;  and  it  would  seem  desirable  for  bank- 
ruptcy courts  generally  to  adopt  the  wholesome  rule  in  force  in  the 
Southern  district  of  New  York  forbidding  such  selection,  and  to  en- 
force such  rule  rigidly. 
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Having  secured  the  appointment  of  his  own  lawyer  as  the  legal 
adviser  of  the  receiver,  Bachrach  changed  his  position,  claiming  that 
Strobel  was  a  bailee  of  the  gold,  which  he  had  let  him  have  solely  to 
be  made  into  watch  cases  and  returned  to  himself  (Bachi:ach).  There- 
upon the  receiver  under  the  advice  of  the  lawyer  who  represented 
both  sides — receiver  and  petitioning  creditor — allowed  the  latter  to 
take  into  his  possession  all  the  watch  cases,  some  completed,  some  in 
course  of  manufacture,  all  material  for  the  making  of  such  cases,  all 
sweepings  and  cleanings,  gold  nuggets,  gold  from  water  tanks,  and 
even  the  tar  paper  floor  covering,  in  which  was  gold  filings;  in  fact 
everything  but  the  machinery,  tools  and  safe.  After  appointment  of 
the  trustee  the  receiver  filed  his  account,  and  objections  were  made 
to  his  delivery  of  the  property  to  Bachrach,  whereupon,  on  the  lat- 
ter*s  petition,  it  was  referred  to  a  special  commissioner  to  examine 
and  report  thereon.  He  recommended  that  the  action  of  the  receiver 
in  that  respect  be  not  approved,  and  his  report  was  confirmed  by  an 
order  of  the  District  Court  August  2,  1906.  On  November  19,  1906, 
an  order  was  made  referring  it  to  the  same  special  commissioner  to 
-ascertain  the  value  of  said  property  and  what  sum  Bachrach  should 
*be  required  to  pay  to  the  trustee.  The  special  commissioner  found 
the  value  of  said  property  to  be  $3,015.76,  and  on  August  12,  1907. 
the  District  Court  confirmed  his  report  and  entered  an  order  directing 
Bachrach  to  pay  said  sum,  with  interest  and  costs,  to  the  trustee  or 
to  the  clerk  of  the  court. 

None  of  these  three  orders  was  appealable,  or  could  be  reviewed 
otherwise  than  by  petition  to  review,  under  Act  July  1,  1898,  c.  641, 
§  24b,  30  Stat.  553  (U.  S.  Comp.  St.  1901,  p.  3432).  The  bankrupt' 
act  does  not  limit  the  time  within  which  such  petition  to  review  shall 
be  filed  and  served;  but  this  court  by  rule  38  has,  in  analogy  to  the 
provisions  of  the  act  touching  appeal,  fixed  such  time  as  "within  10 
days  after  the  entry  of  the  order  sought  to  be  reviewed,"  with  the 
proviso  that  by  order  filed  within  such  10  days  the  District  Court 
may  enlarge  the  time  for  filing  petition  for  review.  In  the  case  of 
these  three  orders,  entered,  respectively,  August  2,  1906,  November 
19,  1906,  and  August  12,  1907,  we  find  in  the  record  no  such  order 
enlarging  time;  and,  since  the  petition  to  review  these  three  orders 
was  not  filed  until  September  28,  1907,  more  than  10  days  after  the 
entry  of  the  last  of  them,  they  cannot  now  be  reviewed.  On  May  27, 
1907,  Bachrach  applied  to  the  District  Court,  on  petition,  for  an 
order  vacating  the  several  reports  of  the  special  commissioner  and 
also  the  orders  of  August  2,  1906,  and  November  19,  1906.  That  ap- 
plication was  denied  by  an  order  entered  August  12,  1907,  and  a 
petition  to  review  this  last-mentioned  order  was  filed  and  is  now 
presented.  But  such  petition  was  not  filed  till  September  28,  1907, 
and  no  order  enlarging  time  to  file  is  found  in  the  record. 

Petitioner  contends  that  his  adversary  cannot  take  advantage  of  these 
technical  defects,  because  of  some  stipulation  entered  into  in  this  court. 
But  upon  examination  it  appears  that  the  stipulation  is  only  that  the 
two  petitions  to  review,  with  the  certified  copies  transmitted  by  the 
clerk  of  the  District  Court,  "be  printed  in  one  appeal  book."    That  is 
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not  sufficient  to  constitute  a  waiver  of  any  legal  objection  to  such 
petitions,  and  they  are  therefore  dismissed. 

On  Rehearing. 

Attention  has  been  called  to  the  stipulation  extending  time  to  file 
petition  for  review.  A  reargument,  however,  should  not  be  ordered, 
since,  upon  the  merits,  we  were  satisfied  that  the  order  of  the  Dis- 
trict Court  should  be  affirmed. 


BORDEN'S    CONDENSED    MILK    CO.    v.    LOUISIANA    PURCHASE    EX- 
POSITION  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  27,  1906.) 

No.  2,445. 

EQUITT— JUBISDIOTION— REVIIEW  OF  ACTION   OF  SPECIAL  TBIBUNAI.— AWABD  BT 

Exposition  Jury. 

Under  the  rules  and  regulations  adopted  and  promulgated  by  the  Loui- 
siana Purchase  Exposition  Company  for  the  gOTemment  of  exhibitors  and 
the  making  of  awards,  which  created  a  superior  jury,  with  power  to 
finally  pass  upon  the  recommendations  of  department  and  group  Juries 
and  to  make  awards  after  notice  to  exhibitors  affected  and  an  opportunity 
to  be  heard,  an  award  so  made  after  a  full  hearing  is  condusive,  and 
cannot  be  reviewed  by  the  courts,  unless  some  ground  of  equitable  juris- 
diction, such  as  fraud,  accident,  or  mistake,  is  shown;  nor  can  the  com- 
pany l>e  compelled  to  change  its  records  or  enjoined  from  publishing  the 
true  purport  of  its  proceedings  at  suit  of  an  exhibitor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Frederick  N.  Judson,  for  appellant. 

Franklin  Ferriss  (Nathaniel  S.  Brown,  on  the  brief),  for  appellee. 

Before  HOOK,  Circuit  Judge,'  and  PHILIPS,  District  Judge. 

HOOK,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dismissing 
the  bill  of  complaint  of  the  Borden's  Condensed  Milk  Company 
against  the  Louisiana  Purchase  Exposition  Company  to  establish  an 
award  for  a  collective  exhibit  of  its  products  and  to  annul  and  en- 
join the  publication  of  a  separate  award  for  a  member  of  the  collection. 

The  Exposition  Company,  in  connection  with  a  commission  organ- 
ized under  an  act  of  Congress,  conducted  the  Exposition  at  St.  Louis, 
Mo.,  in  1904,  held  in  commemoration  of  the  purchase  of  the  Louisiana 
Territory.  Rules  and  regulations  for  the  conduct  of  the  exposition, 
the  government  of  exhibitors,  and  the  making  of  awards  were  pro- 
mulgated by  the  Exposition  Company  and  approved  by  the  commis- 
sion. A  system  of  classification  into  departments  and  subordinate 
groups  and  classes  was  adopted  for  the  exhibits.  One  of  the  great 
departments  was  that  of  Agriculture,  and  among  the  groups  com- 
posing it  were  No.  85,  relating  to  animal  food  products,  and  No.  87, 
relating  to  farinaceous  products  and  their  derivatives.  Each  group 
was  in  turn  subdivided  into  minor  classes.  There  were  also  provi- 
sions for  the  examination  of  the  exhibits  by  juries  and  a  system  of 
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awards  of  merit  indicated  by  diplomas  of  four  classes :  Grand  prizes, 
gold  medals,  silver  medals,  and  bronze  medals.  A  decimal  scale  was 
used  in  judging  the  exhibits,  in  which  100  points  indicated  perfec- 
tion, and  the  points  were  apportioned  among  various  matters,  some 
of  which  had  no  relation  to  the  intrinsic  excellence  or  worth  of  the 
articles  exhibited.  A  scale  of  markings  determined  the  standard  at- 
tained, thus,  for  example,  a  marking  of  from  76  to  84  points,  inclu- 
sive, entitled  an  exhibit  to  a  bronze  medal,  the  lowest  award.  There 
were  group  juries,  department  juries,  and  one  superior  jury.  It  was 
the  duty  of  a  group  jury  to  examine  the  competing  exhibits  in  the 
group  to  which  it  was  assigned,  and,  having  determined  their  rank 
or  class  in  order  of  merit,  to  recommend  awards  accordingly.  The 
recommendations  were  then  reported  to  the  department  jury  of  the 
department  in  which  the  group  belonged,  whose  duty  it  was  to*  review 
the  reports,  to  harmonize  differences  between  the  recommendations 
of  the  several  group  juries,  and  to  make  them  conform  to  the  rules 
and  regulations  of  the  exposition.  After  being  approved  or  changed 
by  the  department  jury,  the  recommendations  for  award  were  cer- 
tified to  the  superior  jury,  which  was  given  power  to  "determine 
finally  and  fully  the  awards  to  be  made."  Provision  was  made  for 
notice  to  exhibitors  of  their  awards,  for  their  protests  in  writing  set- 
ting forth  their  grounds  of  dissatisfaction,  and  for  decision  thereof 
by  the  superior  jury.  What  a  group  jury  and  a  department  jury  did 
viras  merely  advisory.  It  was  the  superior  jury  that  made  awards  and 
determined  controversies  about  them. 

Borden's  Company,  the  complainant,  entered  in  group  85  exhibits 
of  its  condensed  milk,  evaporated  cream,  and  malted  milk  as  animal 
food  products.  It  may  be  assiuned  that  it  duly  asked  an  award  for 
the  exhibit  as  a  collective  one.  It  is  certain  that  it  applied  for  a  sepa- 
rate award  for  each  kind  of  product.  Horlick's  Food  Company  en- 
tered its  malted  milk  in  group  87. as  a  farinaceous  product.  Both 
brands  of  malted  milk,  Borden's  and  Horlick's,  might  properly  have 
been  entered  in  either  group.  They  were  similar  in  composition  and 
commercially  competitive.  The  superior  jury  made  the  Borden's  Com- 
pany the  following  awards:  On  condensed  milk  a  grand  prize,  on 
evaporated  cream  a  gold  medal,  and  on  malted  milk  a  silver  medal — 
all  in  group  85.  It  awarded  the  Horlick's  Company  a  gold  medal  on 
malted  mijk  in  group  87.  The  complaint  of  the  Borden's  Company 
is  twofold:  It  says  it  either  had  or  is  entitled  to  a  grand  prize  on 
its  exhibit  considered  as  a  collective  one,  and  it  asks  that  one  be  es- 
tablished by  decree  of  court.  It  also  says  that  the  plan  of  the  exposi- 
tion contemplated  competition  between  exhibitors,  the  determination 
by  juries  of  the  comparative  excellence  of  competing  articles,  and 
the  making  of  awards  accordingly ;  also  that  its  malted  milk  in  group 
85  and  Horlick's  malted  milk  in  group  87  were  examined  by  different 
group  juries,  thereby  ignoring  the  basic  rule  of  competition,  and 
that  a  higher  award  to  Horlick's  Company  indicates  to  the  world  a 
greater  merit,  and  is  therefore  unjust  and  injuriously  affects  the  value 
of  its  product.  In  this  connection  the  Borden's  Company  seeks  a  de- 
cree annulling  its  own  award  on  malted  milk  and  enjoining  the  pub- 
lication thereof. 


Digitized  by 


Google 


BOBDEN'S  condensed  M.  go.  v.  LOUISIANA  FUBCHASE  EXPO.  CO.      921 

The  claim  for  an  award  of  a  grand  prize  for  a  collective  exhibit 
cannot  be  sustained.  Though  the  group  jury  recommended  one,  it 
conclusively  appears  that  the  superior  jury  never  made  such  an 
award.  Whether  this  was  due  to  the  fact  that  the  recommenda- 
tion was  never  before  the  superior  jury,  or  to  the  position  of  that 
jury  that  the  rules  and  regulations  of  the  exposition  prohibited  such 
an  award,  is  immaterial.  There  was  no  award  by  the  specially  con- 
stituted board  which  alone  had  authority,  and  a  court  cannot,  in 
a  case  like  this,  assume  its  functions  and  decree  one.  Nor  can  the 
Exposition  Company  be  compelled  to  change  its  records  relating  to 
the  awards  for  exhibits  of  malted  milk,  or  be  enjoined  from  publish- 
ing the  true  purport  of  its  proceedings.  It  is  true  the  malted  milk 
of  Borden's  Company  and  that  of  Horlick's  Company  were  examined 
by  different  group  juries;  but  that  fact,  indicating  the  absence  of 
individual  competition  in  the  examination,  must  have  been  known  to 
the  department  jury  when  it  acted  on  the  recommendations,  and  also 
to  the  superior  jury  when  it  made  the  awards.  Moreover,  Borden's 
Company  made  specific  complaint  in  writing  of  this  very  matter  to 
the  superior  jury,  as  it  was  authorized  to  do  by  the  rules  and  regula- 
tions of  the  exposition ;  but,  notwithstanding  the  complaint,  the  origi- 
nal awards  were  adhered  to.  When  we  refer  to  the  superior  jury, 
we  include  the  committee  upon  which  the  powers  of  that  jury  de- 
volved after  its  dissolution.  In  the  scheme  of  the  exposition,  to  which 
the  Borden's  Company  consented  when  it  entered  its  exhibits,  the 
superior  jury  was  the  tribunal  of  last  resort,  in  the  absence  of  recog- 
nized grounds  for  interference  by  a  court  of  equity.  Power  to  deter- 
mine awards  finally  and  fully  was  given  it.  There  were  provisions 
for  notice  to  the  exhibitors  and  for  a  hearing  of  complaints.  Notice 
was  given,  complaint  made,  and  hearing  had,  and  the  decision  was 
adverse  to  complainant.  Courts  of  equity  will  g^ant  relief  in  cases 
of  fraud,  accident,  or  mistake  from  the  awards,  reports,  and  acts  of 
special  tribunals,  whether  created  by  law  or  by  the  convention  of 
the  parties;  but  we  can  discover  no  such  grounds  here.  The  final 
decision  of  the  superior  jury  proceeded  upon  a  full  knowledge  and 
consideration  of  the  essential  facts.  It  was  not  the  result  of  mis- 
apprehension of  conditions.  In  their  brief  counsel  charge  fraud  on 
the  part  of  certain  exposition  officials.  The  bill  contains  no  aver- 
ments of  fraud  sufficiently  direct  and  particular  to  invite  an  issue; 
but  it  is  proper  to  say  that  we  think  the  evidence  discloses  no  ground 
whatever  for  the  imputation.  The  matters  to  which  attention  is  di- 
rected are  consistent  with  the  utmost  honesty  and  good  faith,  and  that 
they  occurred  is  not  surprising,  considering  the  complicated  details 
of  procedure  and  the  immense  amount  of  labor  connected  with  an 
exposition  of  that  magnitude. 

It  may  be  said,  in  conclusion,  that  the  view  prevailed  with  the 
superior  jury  that  the  competition  contemplated  in  the  plan  of  the 
exposition  was  primarily  with  fixed  standards,  and  not  a  competition 
of  each  exhibit  with  its  commercial  competitor,  though  it  does  not 
clearly  appear  that  this  was  the  moving  reason  for  the  final  result. 

The  decree  is  affirmed. 
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HOLMES  V.  BAKER  &  HAMILTON  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  24,  190S.) 

No.  1,513. 

1.  Pabtnebship— Dissolution— Continuance  fob  Payment  op  Debts. 

Where  assets  or  debts  of  a  partnership  remain  after  dissolution,  the 
partnership  is  considered  as  subsisting  as  to  its  creditors  until  Its  prop- 
erty is  subjected  to  the  satisfaction  of  their  claims. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  38,  Partnership,  §$ 
624-644.] 

2.  Bankbuptcy— Pabtnebship— Act  of  B^nkbuptot— Duty  of  Retibino  Pabt- 

NEB. 

Bankr.  Act  July  1,  1898,  c.  541,  8  5a,  30  Stat  547  [U.  S.  Comp.  St  1901, 
p.  3424],  declares  that  a  partnership  during  the  continuance  of  the  firm 
business  or  after  its  dissolution  and  before  final  settlement  may  be  ad- 
judged a  bankrupt,  and  section  5c  provides  that  the  bankruptcy  court  which 
has  Jurisdiction  of  one  of  the  partners  may  have  jurisdiction  of  all  of  the 
partners  and  of  the  administration  of  the  partnership  and  individual  prop- 
erty. Held  that,  where  a  partnership  was  insolvent  at  the  date  of  its  dis- 
solution, and  thereafter  an  execution  was  levied  on  the  firm's  property 
for  a  partnership  debt,  the  duty  devolved  on  the  retiring  partner  to  dis- 
charge such  levy,  as  well  as  on  any  other  members  of  the  firm,  and  a  fail- 
ure so  to  do  constituted  an  act  of  bankruptcy,  justifying  an  adjudication 
against  the  firm,  and  also  against  its  members,  including  such  retiring 
partner. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Eastern  District  of  Washington. 

In  a  petition  of  the  creditors  of  the  firm  of  C.  H.  Holmes  &  Co.,  filed  on 
August  18,  1906,  praying  that  the  firm  and  each  member  thereof  be  adjudged 
bankrupt,  it  was  alleged  that  the  said  partnership  and  each  of  Its  members 
are  and  have  been  insolvent  since  May- 1,  1906,  that  the  said  firm  committed 
an  act  of  bankruptcy  in  permitting  one  of  Its  creditors  to  obtain  a  preference 
through  legal  proceedings  against  the  firm,  resulting,  on  July  12,  1906,  in  a 
judgment  upon  which  execution  was  Issued  and  levy  made  on  the  stock  of 
goods  of  the  said  firm,  which  goods  were  advertised  to  be  sold  by  the  sheriff 
on  August  21,  1906,  and  that  neither  the  firm  nor  any  of  Its  members  have 
done  aught  to  vacate  or  discharge  said  preference.  The  appellant,  O.  H. 
Holmes,  who  was  one  of  the  members  of  said  partnership,  answered  the  peti- 
tion, alleging  that  on  March  27,  1906,  for  a  good  and  valuable  consideration 
he  had  sold  and  transferred  to  his  copartner  Park  all  his  Interest  In  the  firm 
and  severed  his  connection  with  the  same  and  its  business.  On  these  plead- 
ings and  the  stipulation  that  at  the  time  of  its  dissolution  on  March  27,  1906, 
the  partnership  was  insolvent,  the  said  partnership  and  each  member  there- 
of was  adjudged  bankrupt 

O.  C.  Moore,  D.  W.  Henley,  and  A.  G.  Kellam,  for  appellant. 
W.  H.  Winfree  and  B.  C.  Mosby,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
assigned  as  error  that  the  District  Court  adjudged  the  appellant  a 
bankrupt.  It  is  contended  that  the  failure  of  the  appellant  to  release 
and  discharge  the  preference  of  the  execution  creditor  was  not  an  act 
of  bankruptcy  on  his  part,  the  debt  not  being  his  debt,  nor  the  mer- 
chandise levied  on  his  property,  but  that  of  a  firm  with  which  he  had 
severed  his  connection  months  prior  thereto,  and  it  is  argued  that  at 
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the  time  of  the  alleged  act  of  bankruptcy  the  firm  had  long  ceased  to 
exist,  and  that  no  act  can  be  committed  by  a  nonexisting  entity.  The 
vice  of  this  argument  is  that  it  assumes  tiiat  an  insolvent  partnership 
at  the  time  of  its  dissolution  ceases  to  be  an  entity.  The  rule  is  well 
settled  that,  where  assets  or  debts  of  a  partnership  remain  after  dissolu- 
tion, the  partnership  is  considered  as  subsisting  as  to  its  creditors  until 
its  property  is  subjected  to  the  satisfaction  of  their  claims.  In  re 
Crockett  et  al.,  2  Ben.  514,  Fed.  Cas.  No.  3,402 ;  In  re  Foster,  3  Ben. 
386,  Fed.  Cas.  No.  4,962;  In  re  Noonan,  3  Biss.  491,  Fed.  Cas.  No. 
10,292;  In  re  Stowers  et  al.,  1  Lowell,  528,  Fed.  Cas.  No.  13,516; 
In  re  Hirsch  et  al.  (D.  C.)  97  Fed.  571.  The  bankruptcy  act  of  July  1, 
1898,  c.  541,  30  Stat.  644  [U..S.  Comp.  St  1901,  p.  3418],  in  recogni- 
tion of  this  rule,  provides  in  section  5a  that  a  partnership  during  the 
continuance  of  the  partnership  business  or  after  its  dissolution,  and 
before  the  final  settlement  thereof,  may  be  adjudged  a  bankrupt,  and 
section  5c  provides  that  the  court  of  bankruptcy  which  has  jurisdiction 
of  one  of  the  partners  may  have  jurisdiction  of  all  the  partners  and  of 
the  administration  of  the  partnership  and  individual  property.  See 
In  re  L.  Stein  &  Co.,  127  Fed.  547,  62  C.  C.  A.  272. 

It  is  true  that  an  individual  member  of  a  firm  cannot  be  adjudged  a 
bankrupt  for  an  act  of  bankruptcy  not  committed  by  him  or  in  which 
he  did  not  participate  (In  re  Meyer,  98  Fed.  976,  39  C.  C.  A.  368); 
but  that  is  not  the  case  here  presented.  The  act  of  bankruptcy  in  this 
case  was  committed  by  all  the  members  of  the  firm.  It  was  an  act  of 
omission,  the  failure  to  discharge  the  levy  of  the  execution,  a  duty 
which  rested  as  much  upon  the  appellant  as  upon  any  member  of  the 
firm.  Notwithstanding  the  dissolution  of  the  copartnership,  it  remain- 
ed, as  it  was  before,  the  appellant's  duty  to  see  that  the  property  of 
the  copartnership  was  devoted  to  the  payment  of  the  partnership  debts, 
as  to  which  he  had  not  been  released. 

The  adjudication  is  affirmed. 


NEW  LIVERPOOL  SALT  CO.  v.  WELLBORN,  District  Judga 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     March  7,  1908.) 

No.   1,568. 

Appeal  and  Ebrob— Ei'fect  of  Appeal— Couuecti  on  of  Jud  iNiivi  -ri.i:iucAL 
Ebbors. 

Where,  a  decree,  enjoining  defendant  therein  from  diverting  water  from 
a  river  so  that  it  should  flow  on  complainant's  land,  by  clerical  error 
failed  to  describe  the  land,  the  court,  after  the  term  and  after  an  appeal 
had  been  taken,  had  power  to  correct  the  mistake,  and,  having  done  so 
pursuant  to  a  stipulation  of  the  parties,  had  no  power  thereafter  to 
vacate  the  corrected  order. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
§  2201.] 

Petition  for  Writ  of  Mandate. 

Page,  McCutchen  &  Knight,  for  petitioner. 
John  S.  Chapman,  for  respondent. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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PER  CURIAM.  The  petitioner  herein  having  filed  its  petition  for 
a  writ  of  mandamus  to  the  above-named  respondent,  directing 
him  to  entertain  an  application  made  in  said  Circuit  Court  in  a  cause 
wherein  the  petitioner  herein  is  complainant  and  the  California  De- 
velopment Company  is  the  defendant,  for  an  order  upon  said  defend- 
ant, its  officers  and  agents,  to  show  cause  why  they  should  not  be  dealt 
with  as  for  contempt  of  said  court  in  disobeying  its  decree  of  injunction 
in  said  cause,  and  an  order  having  been  made  by  the  court  in  response 
to  said  petition  that  the  respondent  show  cause  why  said  petition  should 
not  be  granted,  and  the  respondent  having  answered  said  petition  and 
appeared  herein  by  his  counsel  John  S.  Chapman,  the  petitioner  appear- 
ing by  E.  J.  McCutchen,  and  it  appearing  from  the  said  petition  and 
answer  that  on  January  10,  1908,  a  decree  was  entered  in  the  said  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  California 
in  the  case  of  New  Liverpool  Salt  Company,  Complainant,  v.  California 
Development  Company,  Defendant,  enjoining  the  defendant  therein 
from  diverting  water  from  the  Colorado  river  in  any  way  so  that  the 
same  should  flow  upon  the  lands  of  the  complainant  described  in  the  bill 
of  complaint,  and  that  by  clerical  mistake  in  the  entry  of  the  decree 
so  made  the  lands  of  the  complainant  were  incorrectly  described; 
that  on  February  8, 1908,  said  mistake  was  discovered  by  complainant's 
counsel,  whereupon  a  stipulation  \vas  made  and  signed  by  counsel 
for  the  respective  parties  that  a  manifest  clerical  error  had  been  made 
in  such  description  of  said  lands  in  said  decree,  and  that  an  order  be 
made  by  said  Circuit  Court  directing  the  clerk  thereof  to  correct  the 
said  description  by  inserting  and  changing  the  necessary  words  to 
render  the  same  correct  and  in  accordance  with  the  judgment  of  the 
court;  that  on  February  10,  1908,  an  order  was  accordingly  made  by 
the  court  directing  said  clerk  to  correct  the  original  decree  and  the 
record  thereof  in  accordance  with  the  stipulation,  and  said  clerk  did 
then  and  there  make  said  correction  by  interlineation  in  the  text  of 
the  said  decree  and  the  record  thereof;  that  on  said  February  10, 
1908,  the  said  complainant  filed  in  said  court  and  cause  a  petition  for 
a  judgment  for  a  contempt,  setting  forth  that  said  injunction  em- 
bodied and  contained  in  said  decree  had  been  violated  and  disobeyed 
by  the  defendant  and  others,  officers  and  agents  of  the  defendant,  and 
on  said  day  an  order  was  made  by  the  court  directing  said  defendant 
and  its  said  agents  and  officers  to  appear  before  the  said  Circuit  Court 
at  a  time  therein  named  to  show  cause,  if  any  they  had,  why  they  should 
not  be  punished  for  contempt  for  disobeying  said  injunction ;  that  on 
February  19, 1908,  while  a  motion  made  by  the  defendant  for  the  inter- 
pretation of  said  final  decree  was  pending  and  on  hearing  before  said 
court,  the  judge  thereof  stated  to  counsel  representing  the  respective 
parties  that  he  entertained  grave  doubt  as  to  the  validity  of  the  order 
made  on  February  10,  1908,  for  the  correction  of  error  in  said  final 
decree,  for  the  reason  that  said  order  was  made  after  the  expiration 
of  the  term  at  which  the  decree  was  signed  and  after  an  appeal  had 
been  perfected  by  the  defendant  from  said  decree  to  this  court;  that 
thereafter  the  said  court  made  an  order  reciting  that  it  appeared  to 
its  satisfaction  that  its  previous  order  for  the  correction  of  said  de- 


Digitized  by 


Google 


LEON  BHBIMS  CO.  Y.  UNITED  8TATE8.  925 

cree  was  void,  and  that  the  decree  in  so  far  as  it  related  to  injunct- 
ive relief  was  inoperative,  because  of  the  failure  therein  to  describe 
the  ccMnplainant's  land,  whereupon  it  was  ordered  that  the  amendment 
so  previously  made  and  ordered  be  vacated  and  set  aside,  and  the 
amendment  stricken  from  the  decree,  but  the  clerk  was  directed  by 
the  court  not  to  physically  strike  out  the  amendments  so  interlined 
by  the  order  of  February  10,  1908 ;  and  it  now  appearing  to  this  court 
that  the  error  in  the  description  of  the  lands  so  contained  in  the  orig- 
inal decree  was  a  manifest  clerical  error  such  as  the  said  Circuit 
Court  had  the  power  and  jurisdiction  to  correct,  notwithstanding 
the  expiration  of  the  term  and  the  perfection  of  the  appeal  to  this 
court,  and  that  it  was  properly  corrected  on  stipulation  of  the  parties 
by  the  interlineations  made  therein  under  the  order  of  February  10, 
1908,  and  that  said  court  had  not  the  power  subsequently  to  set  aside 
or  vacate  its  order  making  said  corrections  in  accordance  with  the 
stipulation  of  the  parties,  it  is  therefore  ordered  that  a  writ  of  man- 
date issue  from  this  court  directing  said  Circuit  Court  to  entertain 
said  application  so  made  for  an  order  to  show  cause  why  the  defend- 
ant and  its  officers  and  agents  should  not  be  dealt  with  for  contempt  of 
said  court  in  disobeying  the  injunction  of  said  decree  in  said  court,  and 
to  proceed  and  hear  the  same. 


I/60N  RHBIMS  00.  v.  UNITEHD  STATES. 

(Olrcalt  Ocnirt  of  Appeals,  Second  Circuit    February  11,  1906.) 

No.  129  (4,893). 

Customs  Duties— Ci^ABSincATioN—TsncMBD   Hats— '*Wsabing   AppabsIi  in 

Qhief  Value  op  Silk." 

In  applying  the  provision  in  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Scliedule 
N,  par.  432,  30  Stat.  191  (U.  S.  Comp.  St  1901.  p.  1675),  for  "hats  •  •  ♦ 
trimmed,  •  ♦  ♦  composed  wholly  or  in  chief  value  of  fmr,"  the  com- 
position of  the  hats  should  he  determined  by  reference  to  the  whole  hat, 
including  the  trimming ;  so  that  where  hats,  the  bodies  of  which  are  fur, 
are  so  trimmed  that  the  sillc  trimming  is  the  component  of  chief  value  in 
the  hats,  they  are  dutiable  under  Schedule  L,  par.  390,  30  Stat.  187  (U.  S. 
Comp.  St  1901,  p.  1670),  as  "wearing  apparel  in  chief  value  of  silk." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Appeal  from  a  decision  of  the  Circuit  Court,  affirming  a  decision 
of  the  Board  of  General  Appraisers,  G.  A.  6,411  (T.  D.  27,641),  which 
sustained  the  action  of  the  collector. 

For  decision  below,  see  164  Fed.  969. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge.  The  merchandise  consists  of  trimmed 
hats.     The  bodies  are  made  of  fur  and  the  trimmings  of  silk.     Silk 
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is  the  component  material  of  chief  value  in  the  completed  hat ;  fur,  in 
the  body  considered  by  itself. 

The  hats  were  assessed  for  duty  as  "wearing  apparel  of  which  silk 
is  the  component  material  of  chief  value,"  under  paragraph  390  of 
the  tariff  act  (Act  July  24,  1897,  c.  11,  §  1,  Schedule  L,  30  Stat.  187 
[U.  S.  Comp.  St.  1901,  p.  1670]).  The- importer  claims  that  the  hats 
should  have  been  assessed  under  paragraph  432  of  the  act: 

"Hats  •  ♦  •  trimmed  or  untrimmed  ♦  ♦  ♦  composed  wholly  or  In 
chief  value  of  fur  of  the  rabbit,  beaver,  or  other  animals.    •    ♦    ♦  " 

The  importer  contends  that  only  the  body  should  be  considered  in 
determining  that  which  is  the  most  valuable  material  in  the  hat.  But 
as  the  statute  speaks  specifically  of  trimmed  hats — sl  completed  ar- 
ticle— it  is  impossible  to  perceive  any  ground  for  the  contention.  The 
articles  in  question  are  trimmed  hats  not  composed  in  chief  value  of 
fur,  and  are  manifestly  outside  of  paragraph  432. 

The  claim  of  the  importer  that  the  Board  of  Appraisers  in  consider- 
ing other  paragraphs  of  the  act  have  not  always  ruled  consistently 
with  their  decision  in  the  present  case  is  not  a  matter  in  which  we^ 
can  be  expected  to  express  interest.    It  certainly  has  no  bearing  upon" 
our  decision  here. 

The  decision  of  the  Circuit  Court  is  affirmed. 


WOOD  v.  OCNERAIi  ACCIDENT  INS.  CO.  OF  PHILADBliPHIA. 

(Carcult  Court  of  Appeals,  Third  Circuit    May  1,  1908.) 

No.  43. 

I NSUB A NCB— Accident  Policy— Co nstbuctiow—* 'Riding  ab  Passenoeb  in 
Regular  Passengeb  Conveyance." 

Where  a  beneficiary  in  an  accident  policy  was  a  United  States  raUway 
mail  clerk,  and  was  killed  while  riding  In  a  mail  car  in  the  performance 
of  his  duties,  he  was  not  "actually  riding  as  a  passenger  in  or  on  any 
regular  passenger  conveyance  provided  by  a  common  carrier,"  within  an 
accident  policy  Insuring  the  person  named  as  beneficiary  under  certain 
circumstances  against  loss  by  accident  while  actually  riding  as  a  passen- 
ger in  or  on  any  regular  passenger  conveyance. 

[Ed.  Note. — Accident  insurance — risks  and  causes  of  loss,  see  note  to 
National  Ace.  Soc.  of  City  of  New  York  v.  Dolph,  38  C.  C.  A.  3.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
For  opinion  of  lower  court,  see  156  Fed.  982. 

Edmond  Englert,  for  plaintiff  in  error. 

Before  MOODY,  Circuit  Justice,  and  DALLAS  and  GRAY,  Circuit 
Judges. 

DALLAS,  Circuit  Judge.  In  the  court  below  the  plaintiff  in  error 
brought  an  action  against  the  defendant  in  error  on  a  policy  of  acci- 
dent insurance,  which  contained  a  clause  as  follows : 

"In  case  a  beneficiary  other  than  the  insured  or  his  legal  representative* 
is  specifically  named  in  the  schedule  of  warranties  indorsed  on  this  poll<*y. 
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then  and  not  other^^ise  this  policy  shall  also,  in  consideration  of  the  premium. 
Insure  the  person  named  as  benejQclary  in  the  said  schedule  as  follows: 
Against  any  one  of  the  following  losses,  resulting  within  ninety  days  from  date 
of  accident  and  caused  solely  and  exclusively  by  injuries  covered  by  this 
policy  and  sustained  by  said  beneficiary  while  actually  riding  as  a  passen- 
ger in  or  on  any  regular  passenger  conveyance  provided  by  a  common,  carrier, 
or  (2)  while  riding  in  a  regular  passenger  elevator,  or  (3)  in  consequence  of 
the  burning  of  a  building  in  which  said  beneficiary  shall  be  at  the  commence- 
ment of  the  fire,  In  the  following  sums:    Payment  for  loss  of  life,  $5,000." 

Ira  H.  Wood,  "the  person  named  as  beneficiary,"  was  a  United 
States  railway  mail  clerk.  In  pursuance  of  this  employment  he  was 
in  the  mail  car  of  a  moving  train,  when  an  accident  by  derailment  caus- 
ed his  death,  and  the  sole  point  now  made  is  as  to  whether,  upon 
these  facts,  and  with  reference  to  the  provision  above  quoted,  the  Cir- 
cuit Court  erred  in  holding  that  he  was  not  "actually  riding  as  a  pas- 
senger in  or  on  any  regular  passenger  conveyance  provided  by  a  com- 
mon carrier."  As  these  words  are  ordinary  words,  the  meaning  of 
which  is  plain,  they  should,  of  course,  be  understood  and  applied  ac- 
cordingly ;  and  that  a  mail  clerk  at  work  in  a  mail  car  is  not,  in  com- 
mon apprehension,  "actually  riding  as  a  passenger  in  or  on  any  regular 
passenger  conveyance,"  cannot,  we  think,  be  reasonably  questioned. 
This  being  so,  neither  the  argument  of  counsel  with  relation  to  the 
locus  contractus,  nor  their  discussion  of  cases  against  carriers  for  per- 
sonal injuries,  need  be  considered. 

We  are  clearly  of  opinion  that  the  court  below  put  the  proper  con- 
struction (if  construction  it  may  be  termed)  upon  the  policy  sued  on, 
and  therefore  its  judgment  is  affirmed. 


BALLANTINB  et  al.  v.  BALLANTINE  et  al. 

(Circuit  Court  of  Appeals,  Third  Qircuit    February  18^  190a    On  Rehearing, 

March   26,   1908.) 

No.  52.. 

TBXTSTS^LiEOAL  ESTATES— VeSTTNQ  IN  BeNEFICIABT. 

A  bequest  to  executors,  in  trust  to  pay  the  income  to  a  son  until  such 
time  as  they  think  proper  to  pay  him  the  principal,  is  valid,  and  the  son 
Is  not  entitled  to  demand  the  principal  immediately,  or  on  reaching  his 
majority. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Reynolds  D.  Brown  and  John  G.  Johnson,  for  appellants. 
John  O.  H.  Pitney  and  R.  V.  Lindabury,  for  appellees. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

PER  CURIAM.  This  case  has  been  thoroughly  presented  by  coun- 
sel and  has  received  our  careful  consideration.  But  nothing  could 
profitably  be  added  to  the  opinion  of  the  learned  judge  below.  We 
concur  in  his  conclusion,  and  think  he  adequately  sustained  it.  Ballan- 
tine  V.  Ballantine  (C.  C.)  152  Fed.  775.  The  contention  that  a  bequest 
to  executors,  in  trust  to  pay  the  income  to  a  son  until  such  time  as 
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they  think  proper  to  pay  him  the  principal,  entitles  the  son  to  demand 
the  principal  immediately,  or  on  reaching  his  majority,  has  been  strong- 
ly urged,  and  is  not  wholly  unsupported  by  judicial  decision ;  but  there 
are  decisions  likewise  to  the  contrary,  and  we  are  of  opinion  that,  in 
the  absence  of  binding  authority,  the  position  taken  by  the  Circuit 
Court  should  be  upheld. 
The  decree  is  affirmed. 

On  Rehearing. 

This  cause  came  on  to  be  further  heard  on  the  suggestion  and  agree- 
ment of  counsel  hereto  annexed.  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed  by  this  court  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be  and  the  same  is  hereby  modified,  so 
that  the  first  paragraph  thereof  shall  read  as  follows : 

•*Tbat  the  bill  be  and  the  same  Is  hereby  dismissed,  without  prejudice  to 
complainants'  rights  to  hereafter  claim  that  the  trust  as  to  the  last  one-fifth 
of  George  A.  Ballantine's  share  will  cease  upon  the  death  of  testator's  widow.*' 

And  it  is  further  ordered  that  the  decree  of  the  said  Circuit  Court 
for  the  District  of  New  Jersey,  as  thus  modified,  be  and  the  same  is 
hereby  affirmed.  And  it  is  further  ordered  that  the  appellants  pay  the 
costs  in  this  court. 


DELAWARE  SEAMIiBSS  TUBE  CO.  et  al.  ▼.  SHBIiBY  STEEL  TUBE  OD. 
(Circuit  Court  of  Appeals,  Third  Circuit    April  23,  1908.) 

No.  5 

1.  Patents— Assignment— SuFFioncNCT. 

A  conveyance  by  a  corporation  of  all  of  its  property,  including  Its 
"good  win,  patents,  trade-marks/'  etc.,  is  effective  as  an  assignment  of  a 
patent  then  owned  by  it,  although  not  described  therein,  and  it  is  imma- 
terial as  against  an  alleged  infringer  t)iat  it  was  not  eligible  for  record 
under  Rev.  St  §  4898  (U.  S.  Comp.  St  1901,  p.  3387). 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  38y  Patents,  %  276.] 

2.  Same— Infringement— Changes  in  Form. 

Mere  formal  changes,  where  there  is  substantial  identity,  are  unavail- 
ing to  escape  infringement 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  $  371.] 

a  Same— Machine  for  Making  Tubing. 

The  Stiefel  patent.  No.  551,340,  for  mechanism  for  making  tubes  from 
metallic  ingots,  was  not  anticipated  and  discloses  invention,  nor  is  it 
strictly  limited  to  the  precise  construction  shown  and  described ;  also  held 
infringed. 

Appeal  from  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  151  Fed.  64. 
Charles  K.'Offield,  for  appellants. 
Thomas  W.  Bakewell,  for  .appellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges, 

DALLAS,  Circuit  Judge.     The  specification  of  error  based  upon 
the  proposition  that  the  complainant  did  not  exhibit  a  sufficient  title 
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to  the  patent  sued  on  has  not  been  maintained.  The  suggestion  that 
"the  test"  of  whether  title  passed  by  the  assignment  in  question  is 
"whether  such  paper  could  be  recorded"  under  section  4898  of  the  Re- 
vised Statutes  (U.  S.  Comp.  St.  1901,  p.  3387)  has  been  attentively 
considered,  but  cannot  be  accepted.  That  section  provides  that  "every 
patent  ♦  *  *  shall  be  assignable  in  law  by  an  instrument  in  writ- 
ing," and  it  makes  an  assignment  void  for  omission  to  record  only  "as 
against  any  subsequent  purchaser  pr  mortgagee,"  etc.  In  this  instance 
we  have  a  writing  which,  as  was  said  by  the  learned  judge  below,  is 
an  assignment,  in  terms,  "of  all  the  property  of  the  company  executing 
it,  *  *  *  specifically  including  also  'the  good  will,  patents,  trade- 
marks,'" etc.  Of  course,  the  word  "patents"  included  every  patent 
which  was  assignable  by  the  assignor  (Herring-Hall-Marvin  Safe  Co. 
V.  Hall's  Safe  Co.,  28  Sup.  Ct.  351,  52  L.  Ed.  — ) ;  and,  with  respect 
to  the  parties  to  this  cause,  it  is  immaterial  whether  the  instrument 
was  or  was  not  eligible  for  record. 

The  patent  involved  is  No.  651,340,  dated  December  10,  1895,  is- 
sued to  Ralph  Charles  Stiefel,  for  "mechanism  for  making  tubes  from 
metallic  ingots."  Of  its  validity  independent  examination  of  the 
record  and  careful  consideration  of  the  arguments  of  counsel  leave  us 
in  no  doubt.  We  have  arrived  at  the  same  conclusion  as  was  reached 
by  the  Circuit  Court,  and  deem  it  unnecessary  to  add  anything  to  the 
reasoning  of  the  learned  judge  in  its  support.  Shelby  Steel  Tube 
Co.  v.  Delaware  Seamless  Tube  Co.  (C.  C.)  161  Fed.  64. 

Upon  the  question  of  infringement,  too,  but  little,  if  anything,  re- 
mains to  be  said.  The  departure  of  the  defendant's  machine  from  the 
prior  art,  even  as  advanced  by  Mannesmann,  is  palpable,  and  there  is 
convincing  evidence  that  it  was  contrived  with  especial  reference  to 
Stiefel's  invention,  and  with  intent  to  elude,  if  possible,  the  terms  of 
his  patent.  The  two  organisms  arc  similar  in  structure  and  appear- 
ance, but  they  are  not  precisely  identical,  and  the  sufficiency  of  their 
variance  to  preclude  conflict  depends  upon  the  scope  of  the  claims  in 
suit,  which  are  as  follows ; 

"(1)  Tbe  combination  of  two  paraUel  disks  revolying  in  the  same  direction 
and  overlapping  eacli  other,  one  of  said  disks  being  beveled  Qt  its  outer 
edge  which  beveled  surface  Is  opposed  to  a  portion  of  the  plane  surface  of 
the  other  disk ;  the  outer  diameter  of  this  plane  surface  and  the  inner  dia- 
meter of  the  beveled  surface  opposed  to  it  l)eing  substantially  the  same  and 
the  edges  formed  by  both  diameters  intersecting  the  same  transverse  plane 
through  the  pass  between  the  disks;  tbe  angles  of  the  opposing  surfaces 
converging  to  this  plane  which  is  at  the  narrowest  part  of  the  pass,  with  a 
conical  mandrel  lying  in  the  axis  of  the  pass  at  its  exit  side,  substantially  as 
set  forth. 

"(2)  The  combination  of  two  parallel  disks  revolving  In  the  same  direction, 
beveled  at  the  edges  of  their  adjacent  faces  and  overlapping  each  other  so 
that  the  beveled  portion  of  one  disk  lies  opposite  a  flat  portion  of  the  other 
disk,  the  edgos  formed  by  the  smaller  diameters  of  the  beveled  portion  of 
the  disks  intersecting  the  same  transverse  plane  through  the  pass  between 
the  disks  whereby  the  sides  of  the  pass  first  converge  tu  this  plane  and  then 
diverge  beyond  it,  with  a  piercing  mandrel  located  between  the  diverging  sides 
of  the  pass  and  exactly  in  axial  line  of  the  pass,  substantially  as  hereinbefore 
set  forth." 

It  is  true  that  the  appellant  "avoided  a  mere  servile  copy  of  the 
form"  described  in  these  claims.    But,  though  he  abstained  from  op- 
leoF.— ^ 
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posing  the  beveled  portion  of  one  disk  to  the  flat  surface  of  the  oth- 
er, yet  the  practical  success  which  he  accomplished  was  due  to  the 
embodiment  in  his  slightly  altered  arrangement  of  the  very  essence 
of  the  meritorious  invention  which  Stiefel  had  disclosed,  and  this 
court  has  repeatedly  held  that  mere  formal  changes  where  there  is 
substantial  identity  are  unavailing  to  escape  infringement  Mitchell 
V.  Ewart,  81  Fed.  390,  26  C.  C.  A.  443 ;  Thompson  v.  Second  Avenue 
Traction  Co.,  93  Fed.  824,  35  C.  C.  A.  620;  Smeeth  v.  Perkins  & 
Co.,  125  Fed.  285,  60  C.  C.  A.  199.  See,  also,  Ives  v.  Hamilton,  92 
U.  S.  431,  23  L.  Ed.  494;  Elizabeth  v.  Pavement  Co.,  97  U.  S.  137, 
24  L.  Ed.  1000 ;  Hoyt  v.  Home,  145  U.  S.  302,  12  Sup.  Ct.  922,  36 
L.  Ed.  713. 

The  contention  that  the  file  wrapper  and  contents  in  the  matter 
of  a  certain  abandoned  application  of  Stiefel  require  that  the  patent 
in  suit  should  be  confined  "to  exact  and  specific  mechanical  construc- 
tion and  details"  does  not  call  for  extended  discussion.  The  applica- 
tion referred  to  presented  claims  both  for  an  apparatus  and  for  a  pro- 
cess. The  latter  only  were  disallowed.  The  others  were  withdrawn, 
and  are  substantially  contained  in  the  patent  now  before  the  court. 

As  the  first  and  second  specifications  do  not  "set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged,"  they 
need  not  be  regarded.  Rule  11  (150  Fed.  xxvii,  79  C.  C.  A.  xxviij. 
The  remaining  specifications  arc  overruled  for  the  reasons  we  have 
briefly  indicated,  and  which  arc  more  fully  set  forth  in  the  opinion  of 
the  court  below. 

The  decree  is  affirmed. 


PIDPER  et  al.  r.  ELECTRO  DENTAL  MFG.  OO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    AprU  14,  1908.) 

No.  198. 

Patents— Invention— Regulator  for  Electric  Motors. 

The  Pieper  patents,  No.  704,099.  for  electric  motor  regulation,  and  No 
721,220,  for  a  motor,  are  Toid  for  lack  of  invention;  the  only  novel  fea- 
ture in  the  combinations  shown  being  the  application  to  the  small  alter- 
nating current  'fan  motors  of  the  existing  art  of  the  regulating  shunt  with 
varying  re$;istance  already  in  use  in  direct  current  dental  motors,  which 
did  not  involve  Invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  dismissing  the 
bill  in  an  equity  suit  brought  for  infringement  of  two  patents.  One 
patent  is  No.  701,099,  issued  July  8,  1902  (application  filed  March 
24,  1899)  to  complainants  for  "electric  motor  regulation."  The  other 
is  721,229,  issued  February  24,  1903  (application  filed  September  20, 
1901),  to  complainants  for  a  "motor."  The  opinion  of  the  Circuit 
Court  will  be  found  in  156  Fed.  672. 

Charles  Brown  and  F.  F.  Church  (Church  &  Rich,  of  counsel),  for 
appellants. 

Howson  &  Howson  (Charles  Howson,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 
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LACOMBE,  Circuit  Judge.  The  specifications  of  the  earlier  patent 
state  that  the  invention — 

"relates  to  electric  motors  adapted  for  alternating  currents  and  to  certain  im- 
provements relating  to  and  means  for  and  method  of  controlling  them,  where- 
by they  may  be  started  with  the  necessary  torque,  and  when  the  armature  is 
under  full  speed,  it  can  be  instantly  stopped,  and,  if  desired,  its  direction  of 
movement  reversed,  without  the  use  of  clutches,  brakes,  or  other  mechanical 
holding  devices.  The  invention,  which  is  designed  more  particularly  for  small 
motors  Intended  for  operating  dental  engines  or  machines,  where  accurate 
speed  regulation  is  the  leading  requisite,  relates  to  alternating  current  motors 
of  the  direct-current  type  having  usual  laminated  field  magnets  and  the  wind-  , 
Ings  designed  for.  a  relatively  high  electro^motlve  force  or  relatively  high  self- 
induction,  armature-coils  designed  for  a  relatively  low  electro-motive  force  or 
having  a  relatively  low  self-induction,  commutator  and  commutator-brushes 
arranged  at  the  neutral  point,  said  field  and  armature  windings  being  connect- 
ed in  series ;  and  the  novel  features  of  the  Invention  relate  to  the  control  of  such 
motors  at  any  speed  and  with  or  without  a  load  by  a  permanent  shunt*  around 
the  armature,  and  the  accurate  regulation  of  the  motor  is  accomplished  by  the 
manipulation  of  a  variable  resistance  interposed  in  said  shunt  ♦  ♦  ♦  The 
function  of  the  resistance  In  shunt  with  the  armature  of  a  series-wound  motor 
of  the  direct-current  type,  which  is  wound  as  stated  for  alternating  currents,  is 
not  only  to  maintain  the  voltage  at  the  armature-terminals  constant,  but  permits 
an  armature  winding  of  relatively  low  self-induction  or  few  turns,  which  is 
necessary  in  an  alternating-current  motor  of  this  type  to  prevent  excessive 
sparking." 

Eight  claims  are  relied  upon.  It  will  be  sufficient  to  quote  two  of 
them. 

"1.  The  combination,  in  a  motor  for  alternating  currents,  of  field-windings, 
armature  coils,  commutator,  and  commutator-brushes  arranged  at  the  neutral 
point,  all  connected  in  series,  as  customary  in  constant-current  motors,  and  a 
regulating  device  for  controlling  tbe  speed  of  the.  motor  consisting  of  a  vari- 
able resistance  permanently  in  shunt  across  the  armature. 

"2.  The  combination  In  a  motor  for  alternating  currents,  of  field-windings 
with  relatively  high  self-induction  and  armature  coils  with  relatively  low  self- 
induction,  commutator  and  commutator-brushes  arranged  on  the  neutral  point 
all  connected  in  series,  as  customary  in  continuous-current  motors  and  a  vari- 
able resistance  In  shunt  with  the  armature." 

The  judge  who  heard  the  cause  at  circuit  held  this  patent  void 
for  lack  of  patentable  novelty.  We  are  led  to  the  same  conclusion, 
not  by  any  transactions  in  the  Patent  Office,  nor  by  construing  the 
language  of  the  specification  so  as  to  find  in  it  some  "concession," 
which  the  patentee  did  not  intend  to  make,  but  because  of  the  dis- 
closures of  the  prior  art.  The  patent  shows  an  alternating-current 
motor  of  the  direct-current  type,  with  field  and  armature  wound  so  as 
to  secure  the  differences  in  electro-motive  force  above  indicated, 
with  means  for  regulating  speed,  not  mechanically,  but  by  cutting  in 
and  out  a  series  of  resistances  arranged  in  shunt  with  the  armature. 
This  precise  combination  in  its  entirety  was  novel;  but  mere  novelty 
is  not  invention,  when  the  teachings  of  the  art  would  naturally  lead 
one  skilled  therein  to  produce  such  a  combination  whenever  an  im- 
provement of  that  sort  was  required. 

We  have  from  the  complainants  no  history  of  the  development  of 
their  improvement,  and  the  date  assigned  to  it  is  that  of  the  appli- 
cation— March,  1899.  At  that  time  there  were  in  existence  electric 
motors  for  dental  purposes  in  all  respects,  save  as  to  details  of  wind- 
ing, the  same  as  the  one  in  suit,  operating  by  direct  currents.  There 
were  also  similar  motors  operated  by  alternating  currents,  and  reg- 
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ulated  as  to  speed  by  frictional  attachments.  There  were  also  small 
motors  for  alternating  currents,  in  which  there  was  no  regulation 
of  speed,  and  which  had  the  precise  construction  of  laminated  field 
and  differing  windings  of  field  and  armature  that  the  patentees  de- 
scribe. These  were  used  as  fan  motors.  Quite  possibly  the  patent- 
ees had  never  heard  of  them.  It  would  seem  from  his  prima  facie 
testimony  that  complainant's  expert  did  not  know  of  them  till  the 
trial  of  this  suit;  but  they  are  none  the  less  a  part  of  the  prior  art, 
to  be  referred  to  in  testing  the  validity  of  the  patent. 

The  direct  current  dental  motors  gave  entire  satisfaction  and  were 
capable  of  accurate  and  complete  control  in  the  manner  indicated. 
It  was  not  until  the  alternating  current  came  into  extensive  use  that 
there  was  demand  for  any  oSier  motor.  When  that  time  came  it 
was  necessary  only  to  apply  to  the  small  fan  motors  the  regulating 
shunt  with  varying  resistances  which  was  already  in  successful  use  in 
direct-current  dental  motors,  without  changing  or  modifying  either 
element  of  the  combination.  Did  this  constitute  invention?  Would 
the  means  employed  for  regulating  the  alternating  motors,  so  that 
their  speed  would  be  controlled  when  operating  with  or  without  load 
be  obvious  to  one  skilled  in  the  art?  That  is  a  question  which  can 
be  answered  more  satisfactorily  by  those  so  skilled  than  by  one  who 
is  not.  When  we  turn  to  the  record,  however,  we  find  a  difference 
of  opinion.  Defendant's  expert  insists  that  it  was  obvious.  Com- 
plaints' expert  that  it  was  not.  Both  of  them  are  gentlemen  of  em- 
inence in  their  profession.  Manifestly  one  of  them  only  correctly  an- 
swers the  question,  and  the  only  thine  possible  for  a  court,  itself 
without  special  technical  knowledge  of  uie  subject,  is  to  make  a  care- 
ful study  of  the  testimony  of  both,  and  accept  as  controlling  that 
which  commends  itself  as  the  more  persuasive.  Upon  such  study  of 
the  testimony  of  both  witnesses,  we  are  of  the  opinion  that  the  defend- 
ant's expert  gives  the  correct  answer.  It  is  unnecessary  to  review 
in  detail  such  testimony,  which  is  extremely  voluminous ;  but  we  may 
indicate  a  few  circumstances  which  lead  us  to  this  conclusion. 

Complainant's  expert  has  much  to  say  of  the  wide  differences  be- 
tween direct  and  alternating  currents;  the  management  of  the  first 
being  a  relatively  simple  matter,  while  the  actions  which  take  place 
in  motors  of  this  type  operated  by  alternating  currents  are  exceed- 
ingly complex,  so  that  one  cannot  say  in  advance  just  what  will  hap- 
pen when  using  alternating  currents,  and  certain  results,  which  inevi- 
tably follow  when  using  direct  currents,  do  not  follow  when  using 
alternating  currents.  It  would  seem,  however,  that  this  very  uncer- 
tainty as  to  what  would  happen  would  be  more  likely  to  induce  a 
skilled  person,  who  had  before  him  the  problem  of  regulating  one  of 
these  small  fan  motors  so  as  to  make  it  available  for  dental  purposes, 
to  try  the  resistance  shunt,  which  already  worked  well  with  direct  cur- 
rent dental  motors.  If  there  is  so  much  uncertainty  as  to  what  will 
happen  when  alternating  currents  are  applied  to  direct-current  devices, 
the  less  chance  there  is  that  the  "teachings  of  the  art"  would  turn  the 
skilled  person  away  from  what  to  an  unskilled  person  would  seem 
to  be  an  obvious  experiment. 

It  is  argued  that  there  was  a  long-existing  prior  demand  for 
alternating-current  dental  motors,  speed-controlled  as  the  Pieper  mo- 
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tors  are.  Satisfactory  evidence  of  this  would  go  far  towards  indicat- 
ing patentable  invention ;  but  the  evidence  produced  is  not  satisfactory. 
Several  circulars  and  advertisements  of  dental  supply  houses  were  put 
in  evidence.  They  contained  statements  to  the  effect  that  such  a  motor 
could  not  be  produced,  though  efforts  were  being  made  to  devise  one. 
But  the  documents  are  competent  only  to  show  that  such  statements 
were  made,  not  that  the  statements  were  true.  For  aught  that  appears 
they  may  have  been  made  by  dealers  who  had  other  t3rpes  of  dental  mo- 
tors which  they  wished  to  sell.  There  is  no  proof  as  to  what  efforts 
were  being  made  by  skilled  electricians  to  solve  the  problem.  The  time 
was  so  short  after  the  introduction  of  the  direct  current  dental  motor 
that  it  would  seem  the  alternating-current  motor  of  the  patent  was 
produced  as  a  development  due  to  the  gradual  extension  of  the  use 
of  commercial  alternating  currents.  The  record  does  not  make  out 
a  case  ''where  the  need  has  been  long  apparent  and  various  persons 
had  vainly  sought  to  accomplish  the  desired  result."  Electric  Rail- 
way Co.  V.  Jamaica  Co,  (C.  C.)  61  Fed.  655. 

The  later  Pieper  patent,  721,229,  differs  from  the  earlier  one  only 
in  the  substitution  of  an  inductive  resistance  for  an  ohmic  resistance. 
The  evidence  shows  that  these  two  varieties  of  resistance  were  old 
and  well-known  equivalents  of  each  other.  The  change  from  one  to 
the  other  did  not  involve  invention. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 


O'ROURKB  ENGINEERING  CONST.  CX).  v.  McMULIjEN  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  22,  1906.    On  Rebearlng, 

April  14,  1908.) 

No.  97. 

1.  Patknts— Invention— Evidence  or  Invention. 

When  the  court  has  to  deal  with  a  device  which  has  achieved  an  .undls> 
puted  success,  and  accomplishes  a  result  never  attained  before,  which 
is  new,  useful  and  in  large  demand,  it  is  generally  safe  to  conclude  that 
the  man  who  made  It  is  an  inventor. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  88,  Patents,  §  39.) 

2.  Same— Infbinoement— AiB  Lock  fob  Caissons. 

The  Moran  patent,  No.  500,149,  for  an  air  lock  for  caissons  in  which 
work  is  carried  on  under  an  air  pressure  greater  than  that  of  the  at- 
mosphere, by  means  of  which  a  bucket  can  be  lowered  into  and  hoisted 
from  the  working  chamber  by  a  continuous  movement,  whereas  previously 
two  hoists  and  two  sets  of  tackle  had  been  necessary,  diF>closcs  inven- 
tion, and  covers  a  device  of  great  merit  and  utility.  Claim  2,  in  specify- 
ing a  valve  "closing  against"  the  fall  rope,  does  not  include  by  impli- 
cation as  a  necessary  part  a  stuffing  box  or  packing  on  the  valve  or  a 
stuffing  box  on  the  rope.  As  so  construed,  claim  2  held  infringed.  Claim 
3  held  void  for  lack  of  invention,  and,  if  conceded,  validity  not  inffinged. 

8.  Same— Suit  for  Infbin'gement— Pleading. 

That  a  bill  for  infringement  of  a  patent  alleged  infringement  in  a  cer- 
tain district  only,  omitting  the  usual  words  "and  elsewhere,"  will  not  pre- 
vent the  consideration  of  evidence  of  infringoment  outside  of  such  dis- 
trict, where  the  answer  denied  infringement  In  such  district  or  else- 
where, and  the  pleadings  were  treated  as  presenting  such  issuA. 
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4.  Same— Invention— Air  Locks  for  Oaissons. 

The  Barr  patent,  No.  514,843,  for  an  air  lock  for  caissons,  held  void  for 
lack  of  Invention  as  to  claims  1,  3,  4,  6,  and  8. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  opinion  below,  see  150  Fed.  338. 

W.  D.  Edmonds,  for  appellant. 

Gifford  &  Bull  (I.  Edgar  Bull,  of  counsel),  for  appellees. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  action  is  brought  for  infringement  of 
letters  patent.  No.  500,149,  to  D.  E.  Moran,  and  No.  514,843  to  Wil- 
liam C.  Barr,  duly  assigned  to  complainant. 

The  subject  of  the  controversy  is  an  air  lock  in  combination  with  a 
caisson  used  in  construction  work  at  levels  beneath  the  water  line,  such 
combination  having  been  long  in  use.  The  caisson  sinks  as  excavation 
continues,  the  water  being  kept  out  by  compressed  air  constantly  pump- 
ed into  the  caisson.  If  the  empty  bucket  were  carried  directly  into 
the  caisson  or  the  full  bucket  out  of  it,  the  compressed  air  would  rapid- 
ly escape,  and  for  this  reason  an  intermediate  lock  or  chamber  between 
the  caisson  and  the  open  air  has  always  been  used.  Devices  whereby 
pressure  in  the  working  chamber  could  be  cut  off  from  the  lock,  such 
as  a  door  between  the  two  were  familiar.  If  the  bucket  were  coming 
from  the  outer  air  the  door  between  the  lock  and  the  working  cham- 
ber was  closed,  the  air  in  the  lock  was  equalized  with  the  atmosphere, 
the  bucket  was  then  introduced  in  the  lock,  the  air  in  the  lock  equalized 
with  that  in  the  caisson,  the  door  between  them  opened,  and  the  bucket 
lowered  into  the  working  chamber  and  vice  versa  when  the  loaded 
bucket  was  coming  out.  This  always  involved  two  separate  hoists, 
one  from  the  caisson  into  the  lock  and  another  from  the  lock  into  the 
open  air  and  vice  versa.  Moran's  was  the  first  lock  which  permitted 
the  continuous  and  uninterrupted  hoist  from  the  caisson  into  the  upper 
air  and  descent  from  the  upper  air  into  the  caisson.  He  accomplished 
it  by  passing  the  hoisting  fall  through  a  hole  in  the  center  of  a  two- 
part  gate  or  valve  separating  the  air  lock  from  the  outer  air  with  a 
device  to  prevent  the  undue  escape  of  the  compressed  air.  It  was  an 
undoubted  improvement,  and  as  such  has  been  generally  adopted. 

The  two  claims  relied  upon  are : 

"2.  The  combination  In  an  air  lock  of  a  two-part  valve  with  a  rope  opening 
at  the  center  with  a  seat  on  the  inner  side  of  the  air  lock  and  a  rope  at  the 
center  against  which  the  valve  closes  substantially  as  specijQed. 

**3.  The  combination  in  an  air  lock  of  a  two-part  valve  opening  In  the  air 
lock  closing  against  a  seat  in  the  inner  side  of  the  air  lock  and  a  central 
opening  in  the  valve  and  stuffing  boxes  to  close  the  same,  substantially  as 
specified." 

These  claims  are  not  very  clear,  but  we  read  them  thus :  2.  (a)  Two- 
part*  valve;  (b)  Opening  for  rope  at  centen  of  valve;  (c)  valve  seat 
on  inner  side  of  air  lock ;  (d)  rope  against  which  valve  closes  either  by 
means  of  a  stuffing  box  or  packing  on  the  valve  or  by  means  of  a  stuff- 
ing box  on  the  rope.  3.  (a)  Two-part  valve ;  (b)  opening  for  rope  at 
center  of  valve;  (c)  valve  seat  on  inner  side  of  air  lock;  (d)  stuffing 
box  on  rope.    In  other  words  claim  2  is  larger  and  covers  all  the  means 
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mentioned  in  the  specifications  of  making  the  central  opening  air-tight, 
whereas  claim  3  covers  only  the  stuffing  box,  T,  which  is  carried  on 
the  rope. 

Claims  1,  3, 4,  6,  and  8  of  the  Barr  patent  are  sued  upon.  They  cover 
the  mechanism  that  moves  the  two-part  valve  doors  horizontally,  and 
the  first  claim  may  be  quoted  as  illustrative  of  the  mechanism : 

"1.  An  air  lock  for  calBsons  comprising  upper  and  lower  gates,  pistons  coii- 
nected  to  said  gates  and  operating  in  cylinders  and  connections  between  said 
cylinders  and  the  air-confining  cylinder  of  the  caisson  whereby  said  pistons 
and  gates  are  operated  by  the  air  pressure  in  the  caisson,  substantially  as 
set  forth." 

The  defendants  Richard  Deeves  &  Son  had  the  contract  to  build  an 
extension  to  the  Manhattan  Life  Building  on  Broadway  in  the  city  of 
New  York,  and  they  employed  the  defendant  McMuUen  to  do  the 
foundation  work.  McMullen  used  two  caissons  with  air  locks  carry- 
ing stuffing  boxes  cmi  the  hoisting  fall  which  concededly  infringed  the 
patent  sued  upon,  if  valid,  but  the  judge  of  the  Circuit  Court  found 
that  those  two  locks  were  licensed  under  both  patents,  and  had  not 
been  reconstructed  as  distir^uished  from  being  repaired  (Shickle  v. 
St.  Louis  Car  Company,  77  Fed.  739,  23  C.  C.  A.  433 ;  Goodyear  Com- 
pany V.  Jackson,  112  Fed.  146,  50  C.  C.  A.  159,  55  L.  R.  A.  692)  in 
which  conclusions  we  agree  with  him,  so  that  they  are  out  of  the  case. 
McMullen  used  two  other  unlicensed  locks,  described  as  the  1901 
locks,  which  were  like  those  in  the  patents  sued  upon,  except  that  no 
stuffing  box  was  carried  on  the  hoisting  rope,  and  no  flexible  packing 
was  used,  metallic  bushing  in  the  center  opening  of  the  two-part  valve 
being  substituted  for  it.  The  defendant  claims  that  these  locks  having 
never  been  used  in  New  York  City  were  not  covered  by  the  bill,  which 
alleged  infringement  in  New  York  City  only,  but,  without  passing  on 
this  question  at  all,  we  proceed  to  inquire  whether  the  claims  of  the 
patent  sued  upon  are  valid. 

Although  we  hiave  read  the  claims  2  and  3  of  the  Moran  patent 
somewhat  diflFerently  from  the  judge  of  the  Circuit  Court,  we  have  ar- 
rived at  the  same  conclusions.  If  the  combination  of  the  rope  and  a 
stuffing  box  carried  on  the  rope  with  the  two-part  valves  which  we 
think  covered  by  claim  3  is  patentable,  the  answer  to  the  complainant's 
claim  is  that  the  defendants  did  not  use  this  combination  on  these  1901 
air  locks. 

Taking  up  claim  2  we  agree  with  the  judge  of  the  Circuit  Court 
that  the  combination  with  the  two-part  valve  of  flexible  packing  or  of 
a  stuffing  box  fixed  to  the  two-part  valve  at  the  central  opening  involved 
no  invention.  Every  element  was  old.  Two-part  valves  or  gates  open- 
ing upward  or  downward  or  horizontally  were  old;  the  running  of 
hoisting  falls  through  the  center  of  such  gates  or  valves  was  old; 
the  location  of  such  gates  or  valves  under  pressure  against  the  inside 
so  that  the  pressure  would  tend  to  make  them  tight  was  old ;  packing 
or  stuffing'  boxes  to  prevent  the  escape  of  steam  of  heated  gases  was 
old.  So  m  the  case  of  the  Barr  patent,  the  horizontal  gates  of  the 
lock"  were  moved  by  compressed  air  moving  pistons  connected  with  the 
gates  in  one  direction  or  the  other  according  as  the  air  was  admitted 
into  one  end  or  the  other  of  the  cylinders  in  the  usual  familiar  way. 
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The  specifications  show  that  Moran  contemplated  some  sort  of  pack- 
ing to  make  a  close  joint.  McMullen  apparently  was  the  first  person 
to  discover  that  the  necessary  air-tightness  could  be  accomplished  by 
using  merely  metallic  bushing.  However,  we  do  not  think  that  the 
use  of  either  a  stuffing  box  or  of  flexible  packing  or  of  metallic  bush- 
ing in  combination  with  and  fixed  in  a  two-part  valve  to  make  the  cen- 
tral opening  air-tight  involved  invention.  Although  Moran  and  Barr 
accomplished  novel  and  excellent  results,  they  did  so  by  the  applica- 
tion of  old  means  to  analogous  uses.    The  decree  is  affirmed,  with  costs. 

On  Rehearing. 

On  January  22,  1908,  we  filed  a  decision  affirming  the  decree  of  the 
Circuit  Court  for  the  Southern  District  of  New  York  dismissing  the 
bill  founded  upon  letters  patent  No.  500,149  to  Daniel  E.  Moran  and 
letters  patent  No.  614,843  to  William  C.  Barr.  On  February  3,  1908, 
the  complainant — ^appellant — filed  a  petition  for  a  reargument  upon 
two  points,  viz. : 

"(1)  That  claim  2  of  Moran's  patent  Is  entitled  to  cover  closure  of  a  naked 
valve  against  the  naked  rope  without  the  iDtervenIng  'stuffing  box  or  packing 
on  the  valve*  or  'stuffing  box  on  the  rope*  which  this  court  has  read  into  it 
(see  court's '  analysis  of  claim  2). 

"(2)  That  said  naked  closure  involves  invention." 

On  February  11th  we  granted  the  petition  for  a  rehearing  confining 
it  strictly  to  the  two  propositions  as  stated,  supra.  In  our  former  deci- 
sion we  said: 

"The  subject  of  the  controversy  is  an  air  lock  In  combination  with  a  caisson 
used  in  construction  work  at  levels  beneath  the  water  line,  such  combination 
having  been  long  in  use.  The  caisson  sinks  as  excavation  continues^  the  water 
being  kept  out  by  compressed  air  constantly  pumped  into  the  caisson.  If  the 
empty  bucket  were  carried  directly  into  the  caisson  or  the  full  bucket  out  of 
it  the  compressed  air  would  rapidly  escape  and  for  this  reason  an  inter- 
mediate lock  or  chamber  between  the  caisson  and  the  open  air  has  always 
been  used.  Devices  whereby  pressure  in  the  working  chauiber  could  be  cut  off 
from  the  lock,  such  as  a  door  between  the  two  were  familiar.  If  the  bucket 
were  coming  from  the  outer  air  the  door  between  the  lock  and  the  working 
chamber  was  closed,  the  air  in  the  lock  was  equalized  with  the  atmosphere, 
the  bucket  was  then  introduced  in  the  lock,  the  air  in  the  lock  equalized  with 
that  in  the  caisson,  the  door  between  them  opened  and  the  bucket  lowered  in- 
to the  working  chamber  and  vice  versa  when  the  loaded  bucket  was  coming 
out.  This  always  Involved  two  separate  hoists,  one  from  the  caisson  into 
the  lock  and  another  from  the  lock  into  the  open  air  and  vice  versa.  Moran*s 
was  the  first  lock  which  permitted  the  continuous  and  uninterrupted  hoist 
from  the  caisson  into  the  upper  air  and  descent  from  the  upper  air  into  the 
caisson.  He  accomplished  it  by  passing  the  hoisting  fall  through  a  hole  in 
the  center  of  a  two-part  gate  or  valve  separating  the  air  lock  from  the  outer 
air  with  a  device  to  prevent  the  undue  escape  of  the  compressed  air.  It  was 
an  undoubted  improvement  and  as  such  has  been  generally  adopted." 

Claim  2  is  as  follows; 

"The  combination  in  an  air  lock  of  a  two-part  valve  with  a  rope  opening 
at  the  center  with  a  seat  on  the  inner  side  of  the  air  lock  and  the  rope  at  the 
center  against  which  the  valve  closes  substantially  as  specified." 

We  construed  the  claim  as  containing  the  following  elements:  (a) 
Two-part  valve;  (b)  opening  for  rope  or  center  of  valve;  (c)  valve 
seat  on  inner  side  of  air  lock ;  (d)  rope  against  which  valve  closed  ei- 
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ther  by  means  of  a.  stuffing  box  or  packing  on  the  valve  or  by  means 
of  a  stuffing  box  on  the  rope.  It  will  be  observed  that  the  words  "ei- 
ther by  means  of  a  stuffing  box  or  packing  on  the  valve  or  by  means 
of  a  stuffing  box  on  the  rope"  are  not  in  the  claim. 

COXE,  Circuit  Judge.  The  patent  to  Moran  is  for  an  improvement 
in  air  locks  for  use  in  work  carried  on  under  air  pressure  greater  than 
that  of  the  atmosphere,  known  as  the  pneumatic  method.  The  inven- 
tion "consists  in  the  combination  in  an  air  lock  of  a  valve  adapted  to 
close  around  and  open  from  a  rope  at  or  near  the  center  of  the  valve 
while  the  rope  is  bearing  a  load."  The  specification  states  that  prior  to 
the  invention  it  was  customary  in  the  construction  of  underground  or 
underwater  works  to  connect  the  working  chamber  with  the  outer  air 
by  a  tube  or  shaft  through  which  access  is  had  to  and  from  the  work- 
ing chamber.  For  this  purpose  the  air  lock  was  provided  with  pipes 
and  valves  to  equalize  the  pressure  in  the  air  chamber  with  that  in  the 
working  chamber  or  with  the  outer  air.  In  passing  material  from  the 
working  chamber  to  the  outer  air  it  was  necessary,  when  using  the  old 
devices,  to  close  the  outer  door,  open  the  inner  door,  move  the  material 
into  the  lock  and  rest  it  there.  The  inner  door  was  then  closed,  the 
pressure  equalized  with  the  outer  air  and  the  material  hoisted  out  of 
the  way.  This  method,  when  tackle  was  used,  required  one  tackle  to 
bring  the  material  into  the  air  lock  and  another  to  move  it  from  there 
to  the  outer  air.  The  purpose  of  the  invention  is  to  do  all  this  in  one 
continuous  journey  without  special  appliances,  change  of  tackle  or  in- 
termediate handling. 

No  one  can  read  this  patent  without  being  impressed  with  the  fact 
that  the  inventor  is  an  accomplished  engineer  thoroughly  conversant 
with  the  art  and  impressed  with  the  importance  of  the  difficulties  which 
confronted  him.  It  was  no  ordinary  problem  which  he  undertook  to 
solve.  He  had  to  deal  with  the  tremendous  force  of  compressed  air 
in  its  relation  to  a  continuous  passage  of  the  bucket  through  the  lock. 
The  old  air  locks,  hoisting  falls  and  single  gates  were  useless  here. 
Nothing  which  had  been  produced  before  could  be  utilized  to  subdue 
and  hold  in  check  the  persistent  pressure  of  the  air  while  the  journey 
through  the  lock  was  taking  place.  The  lock  of  the  patent  in  its  most 
minute  details  was  constructed  to  meet  and  overcome  this  difficulty  and 
to  treat  the  problem  as  one  of  ordinary  mechanics  does  injustice  to 
the  inventor. 

Previous  to  Moran's  invention  no  one  had  ever  taken  material 
through  the  lock  by  a  continuous  hoist.    The  defendants'  expert  says : 

"No  Instance  has  come  to  my  knowledge  where  material  was  hoisted  Btrai^bt 
through  prior  to  the  date  of  the  Moran  patent." 

The  idea  of  doing  this  was  a  bold  and  brilliant  one  and  was  at  first 
deemed  chimerical  and  impossible  by  hydraulic  engineering.  When, 
however,  it  became  an  accomplished  fact,  it  made  a  decided  sensation 
among  contractors,  engineers  and  builders,  and  was  hailed  as  "3,  flash 
of  genius."  The  Moran  locks  were  at  once  adopted  and  are  now  in 
general  use. 

To  assert  that  Moran's  invention  is  anticipated  by  freight  elevators 
which  passed  through  several  stories  of  a  building,  the  openings  on 
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each  floor  being  closed  by  two-part  doors,  is  tantamount  to  asserting 
that  he  who  solves  the  problem  of  aerial  navigation  will  be  entitled  to 
no  credit  because  similar  vehicles  with  the  same  motive  power  have 
traveled  successfully  over  the  land  and  through  the  water. 

The  Kennedy  and  Scott  patent  for  a  blast  furnace  top  seems  prin- 
jcipally  to  be  relied  on,  but  we  are  of  the  opinion  that  it  belongs  to  a 
different  art,  and  we  fail  to  see  how  it  imparted  any  useful  information 
which  was  not  known  to  all  familiar  with  the  old  air  locks. 

Bearing  in  mind  that  Moran's  invention  relates  solely  to  an  air  lock 
so  constructed  that  material  can  be  hoisted  "straight  through"  it,  and 
confining  it  to  this  feature  alone,  it  may  be  said  truly  that  there  was 
no  prior  art.  No  one  had  ever  done  this  before,  although  the  necessity 
for  such  action  was  generally  recognized.  Moran's  idea  was  new  and 
brilliant,  and  he  carried  it  out  by  constructing  a  new  air  lock  bringing 
together  elements,  several  of  which  were  old,  but  which  were  never 
combined  before.  In  other  words,  the  combination  was  new  and  pro- 
duced a  new  and  highly  useful  result.  To  do  this,  we  think,  involved 
invention. 

The  principal  question  in  such  cases  is :  Has  the  patentee  added  any- 
thing of  value  to  the  sum  of  human  knowledge,  has  he  made  the  world's 
work  easier,  cheaper  and  safer,  would  the  return  to  the  prior  art  be  a 
retrogression?  When  the  court  has  answered  this  question,  or  these 
questions,  in  the  affirmative,  the  eflfort  should  be  to  give  the  inventor 
the  just  reward  of  the  contribution  he  has  made.  The  effort  should  in- 
crease in  proportion  as  the  contribution  is  valuable.  Where  the  court 
has  to  deal  with  a  device  which  has  achieved  undisputed  success  and  ac- 
complishes a  result  never  attained  before,  which  is  new,  useful  and  in 
large  demand,  it  is  generally  safe  to  conclude  that  the  man  who  made 
it  is  an  inventor.  The  court  may  resort  to  strict  and,  it  may  even  be,  to 
harsh  construction  when  the  patentee  has  done  nothing  more  than  make 
a  trivial  improvement  upon  a  well  known  structure  which  produces  no 
new  result;  but  it  should  be  correspondingly  liberal  when  convinced 
that  the  patentee's  improvement  is  so  radical  as  to  put  the  old  methods 
out  of  action.  The  courts  have  frequently  held  that  one  who  takes  an 
old  machine  and  by  a  few,  even  inconsequential,  changes  compels  it  to 
perform  a  new  function  and  do  important  work  which  no  one  before 
ever  dreamed  it  capable  of  performing,  is  entitled  to  rank  as  an  in- 
ventor. 

In  Hobbs  v.  Beach,  180  U.  S.  383,  392,  31  Sup.  Ct.  409,  413,  45  L. 
Ed.  586,  the  court  says : 

"It  appears  from  the  testimony  that  several  of  these  addressing  machines, 
of  which  that  of  Dennis  and  York  is  a  type,  and  which  are  now  claimed 
to  have  inspired  the  Beach  patent,  had  been  upon  the  market  for  many  years 
and  yet  It  never  seemed  to  have  occurred  to  any  one  engaged  in  the  man- 
ufacture of  paper  boxes  that  they  could  be  made  available  for  the  purpose 
of  attaching  strips  to  the  corners  of  such  boxes.  This  very  fact  is  evidence 
that  the  man  who  discovered  the  possibility  of  their  adaption  to  this  new 
use  was  gifted  with  the  prescience  of  an  inventor.  While  none  of  the  ele- 
ments of  the  Beach  patent — ^taken  separately  or  perhaps  even  in  a  some- 
what similar  combination — was  new,  their  adaption  to  this  new  use  and  the 
minor  changes  required  for  that  purpose  resulted  in  the  establishment  of 
practically  a  new  industry,  and  was  a  decided  step  In  advance  of  any  tbat 
had  theretofore  been  made." 
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This  language  is  descriptive  of  the  old  hoists,  elevators  and  hatch- 
ways prior  to  Moran  and  may  be  applied  to  his  achievement  with  even 
greater  emphasis  because  Beach  had  no  such  force  as  compressed  air 
with  which  to  contend. 

In  Magowan  v.  N.  Y.  Belting  Company,  141  U..S.  332,  12  Sup.  Ct. 
71,  35  L.  Ed.  781,  invention  was  found  in  placing  a  rubber  back  upon 
the  packing  for  stuffing  boxes. 

In  the  Barbed  Wire  Case,  143  U.  S.  275,  12  Sup.  Ct.  443,  36  L.  Ed. 
164,  the  court  decided  that  the  substitution  of  a  wire  barb  for  one  cut 
from  an  iron  plate  involved  invention. 

In  Potts  &  Co.  V.  Creager,  155  U.  S.  597, 15  Sup.  Ct.  194,  39  L.  Ed. 
275,  the  court  held  that  one  who  improves  an  old  device  so  that  it  is 
adapted  to  a  different  industry,  "may  draw  to  himself  the  quality  of 
an  inventor." 

In  Loom  Co.  v.  Higgins,  105  U.  S.  680,  691,  26  L.  Ed.  1177,  the 
court  says : 

"It  may  be  laid  down  as  a  general  rule,  thougli  perhaps  not  an  Invariable  one, 
that  if  a  new  combination  and  arrangement  of  known  elements  produce  a  new 
and  beneficial  result,  never  attained  before,  it  Is  evidence  of  Invention.  It 
certainly  was  a  new  and  useful  result  to  make  a  loom  produce  50  yards  a  day 
when  it  never  before  had  produced  more  than  40.*' 

The  keynote  of  all  the  decisions  is  the  extent  of  the  benefit  conferred 
upon  mankind.  Where  the  court  has  determined  that  this  benefit  is 
valuable  and  extensive  it  will,  we  think,  be  difficult  to  find  a  well  con- 
sidered case  where  the  patent  has  been  overthrown  on  the  ground  of 
nonpatentability.  The  so-called  1901  locks,  which  are  alone  in  con- 
troversy, did  not  have  packing  or  a  stuffing  box  on  the  rope.  Arthur 
McMullen,  one  of  the  defendants,  testified  that  "instead  of  a  stuffing 
box  there  had'  been  a  bushing  put  in  for  the  rope  to  go  through.  It 
was  an  ordinary  bushing,  it  may  have  been  brass  and  it  may  have  been 
steel.  Its  function  was  fo  keep  the  rope  from  wearing  into  the  doors. 
Practically  the  same  purpose  was  subserved  by  the  bushing  as  by  the 
stuffing  box." 

Upon  reflection  we  are  convinced  that  we  improperly  limited  the  sec- 
ond claim  by  reading  into  it  the  words  "either  by  "means  of  a  stuffing 
box  or  packing  on  the  valve  or  by  means  of  a  stuffing  box  on  the  rope.*' 
The  claim  itself  is  entirely  free  from  such  limitation.  In  fact,  its  lan- 
guage negatives  such  a  construction  for  it  describes  the  rope  in  the 
opening  at  the  center  of  the  two-part  valve  against  which  rope  the  valve 
closes.  The  argument  of  the  defendants  seems  to  be  that  the  claim, 
although  no  language  therein  supports  such  a  contention,  must  be 
limited  to  some  kind  of  packing.  The  reasoning  is  as  follows — ^the 
claim  says  that  the  valve  closes  against  the  rope ;  it  cannot  close  with- 
out packing ;  therefore  the  presence  of  packing  must  be  inferred.  To 
the  mind  of  the  writer  it  seems  that  the  direct  converse  of  this  proposi- 
tion is  true,  i.  e.,  that  the  valve  cannot  close  against  the  rope  if  pack- 
ing intervenes.  Significance  must  be  given  to  the  fact  that  "a  stuffing 
box  to  close  the  central  opening"  is  an  element  of  the  third  claim,  and 
if  we  read  "a  stuffing  box"  into  the  second  claim  the  two  claims  are 
substantially  alike.  Such  a  construction  should  be  avoided  unless  im- 
peratively necessary.    Bresnahan  v.  Tripp  Giant-Co.,  102  Fed.  899,  43* 
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C  C.  A.  48 ;  Thomson-Houston  Co.  v.  Nassau  Electric  Co.  (C.  C.) 
110  Fed.  647. 

It  is  conclusively  demonstrated  that  when  the  valve  is  made  to  close 
tightly  against  the  rope  no  packing  is  necessary.  Why  should  the  in- 
ventor, who  has  unquestionably  covered  such  a  construction  in  the  sec- 
ond claim,  be  deprived  of  the  fruits  of  his  invention  when  practiced  in 
its  simplest  and  most  convenient  manner?  That  the  inventor  con- 
templated the  use  of  the  unpacked  opening  is  deducible  from  the  lan- 
guage of  the  claim,  if  it  does  not  cover  such  a  combination  it  is  a  mean- 
ingless excrescence.  There  is  nothing  in  the  description  or  drawings 
to  indicate  that  the  inventor  did  not  intend  to  claim  such  a  combina- 
tion, indeed,  the  contrary  is  true. 

There  can  be  no  dispute  that  figure  2  of  the  drawings  shows  the  rope 
bearing  directly  on  the  metal  sides  of  the  valve  hole  without  stuffing 
box  or  packing  of  any  kind.  Apparently  figures  9  and  10  show  the 
same  thing  and  figures  11  and  12  show  a  hole  through  the  valve  with- 
out packing  of  any  kind.  Figure  12  shows  a  single  piece  upper  valve 
with  a  slot  cut  from  the  periphery  to  the  hole  in  the  center  to  permit 
the  introduction  of  the  rope  into  the  hole  which,  as  stated,  has  no  pack- 
ing around  it.  We  are  unable  to  see  how  this  valve  could  be  operated 
in  connection  with  a  stuffing  box  on  the  rope.  Any  doubt. as  to  this 
drawing  showing  a  naked  rope  passing  through  a  naked  hole  is  solved 
by  the  language  of  the  specification  which  says : 

"The  slot  iB  provided  with  a  slide  to  close  the  slot,  so  as  to  leave  passage 
only  for  the  rope  or  cable," 

Again  the  patentee,  speaking  of  the  two-part  valve,  says : 

"The  opening  N  Is  made  to  conform  to  the  rope  or  cable  which  Is  to  pass 
through  it.    About  the  hole  N  I  may  arrange  a  stuffing  box,"  ^tc. 

In  describing  the  operation  of  the  lock  he  says : 

"The  bucket  is  lowered  into  the  air  lock  and  the  upper  valve,  K,  K',  closed, 
80  as  to  encircle  the  rope  or  cable  and  make  a  close  joint  at  the  meeting  edges." 

Without  quoting  further  from  the  specification  we  think  it  may  fairly 
be  construed  to  mean  that  the  inventor  contemplated  a  closing  of  the 
valve  against  the  rope,  this  was  his  preferred  construction  and  he 
hoped  that  it  would-  at  all  times  prove  sufficient.  But  it  might  not ; 
wear  and  tear,  or  other  causes,  might  prevent  the  valve  from  closing 
on  the  rope  with  sufficient  tightness,  and  so  he  provided  a  remedy 
which  the  operator  may  use,  viz.,  the  stuffing  box  and  packing.  "May" 
does  not  mean  **must." 

The  defendants'  expert,  Mr.  Waterman,  is  apparently  in  accord  with 
this  construction,  for  he  says,  after  describing  the  Moran  patent : 

"The  specification  also  says  that  lips  or  flanges  ore  made  on  the  edges  to  give 
a  more  -pertect  joint  as  regards  holding  the  air  pressure,  and  also  that  a  stuffing 
box  in  two  halves  may  be  employed,  or  flexible  packing  arranged  in  some  other 
way,  so  as  to  make  a  close  joint  with  the  cable,  such  construction,  however, 
not  being  described  as  compulsory  (specification,  page  2,  lines  112  et  seq.)." 

Counsel  for  the  defendant  say : 

**There  is  not  a  word  in  the  specifications  indicating  that  packing  is  abseot 
m  the  locks  of  Fig.  2»  or  Fig.  9,  or  Fig.  10,  or  Fig.  11,  or  Fig.  12L" 


Digitized  by 


Google 


O'BOUIIKB   ENeiNEERINQ  CONST.  CO.  V.  m'MULLEN.  941 

We  think,  as  we  have  just  seen,  that  there  is  very  much  to  indicate 
the  absence  of  packing.  But,  assuming  the  statement  to  be  correct,  the 
contrary  is  also  true,  there  is  not  a  word  indicating  that  packing  is 
present.  We  have,  then,  a  universally  recognized  improvement  in  a 
different  and  dangerous  art,  we  have  a  claim  which  concededly  makes 
no  reference  to  packing  of  any  kind  and  we  have  a  description  and 
drawings  which,  let  us  assume,  leave  the  presence  or  absence  of  pack- 
ing in  doubt.  Why  should  the  doubt  be  resolved  against  the  inventor, 
why  should  the  court  be  astute  to  destroy  the  claim  by  construction 
when  it  can  be  sustained  by  giving  to  its  words  their  plain  and  logical 
meaning  ? 

Counsel  contends  further  that  the  joint  at  the  rope  opening  of  the 
second  claim  must  be  air-tight,  not  relatively  or  sufficiently  air-tight, 
but  absolutely  air-tight.  This  contention  is  based  upon  the  language 
of  the  claim — "the  rope  at  the  center  against  which  the  valve  closes." 
It  is  said  if  the  valve  closes  against  the  rope  an  air-tight  joint  must 
result  and  such  a  joint  can  only  be  produced  by  packing.  This,  we 
think,  IS  a  nonsequitur,  neither  justified  by  the  language  used  nor  sup- 
ported by  the  description.  To  one  unskilled  in  the  technicalities  of 
the  art  it  seems  manifest  that  a  stuffing  box  or  packing  could  not  be 
used  where  the  valve  closes  against  the  rope.  In  describing  the  lower 
valve  Moran  says : 

"On  the  upper  surface  of  the  valve,  W,  between  It  and  the  seat,  V,  I  may 
arrange  a  gasket  of  rubber  or  other  material." 

This  language  clearly  indicates  that  this  valve  may  close  against  its 
iron  seat  or  may  have  rubber. interposed  to  make  it  more  air-tight.  No 
packing  is  suggested  for  the  upper  valve,  and,  indeed,  it  could  not  be 
used  in  the  construction  shown  in  figure  9,  for  the  sliding  doors  would 
rub  it  off.  "The  upper  valve  fits  against  a  continuous  circular  valve- 
seat,  B."  If,  then,  naked  iron  contacting  with  naked  iron  around  the 
entire  inner  surface  of  the  lock  can  make  a  sufficiently  air-tight  joint, 
why  should  it  have  been  thought  incredible  that  steel  and  iron  contact- 
ing in  the  comparatively  negligible  rope  opening  should  make  an 
operative  joint?  The  construction  contended  for,  if  consistently  car- 
ried out,  would  require  us  to  read  packing  into  the  claim  on  everv  part 
against  which  the  valve  closes.  This,  as  we  have  seen,  is,  as  to  the  up- 
per seat  at  least,  impossible. 

Moran  must  have  known  that  absolute  air-tightness  was  not  attain- 
able in  such  a  large  and  rough  structure  as  his  air  lock  and  that  a  small 
escape  of  air  did  not  destroy  its  efficiency  He  knew  or,  at  least,  he 
may  have  known,  that  the  slight  leakage  between  the  wall  of  the  center 
opening  and  a  tightly  fitting  steel  cable  would  be  negligible.  He  ar- 
ranged his  lock,  even  to  the  most  minute  details,  with  all  this  in  mind. 
He  evidently  intended  to  provide  for  all  contingencies,  including  a 
rope  opening  initially  too  large  and  also  one  made  too  large  by  the  wear 
on  the  rope  and  valve.  He  therefore  provided  a  stuffing  box  and  pack- 
ing for  use  whenever  excessive  leakage  made  their  use  necessary. 

As  the  counsel  for  the  defendants  says  in  his  original  brief : 

"Any  intelligent  mechanic  would  know  enough  to 'use  packing  to  make  an 
air-tight  Joint  between  two  metal  surfaces,  if  the  Joint  were  not  tight  enough 
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without  It.  ♦  •  •  It  does  not  appear  that  any  one  who  ever  built  an  air 
locl£  was  so  deficient  in  common  sense  as  to  ♦  ♦  ♦  omit  pacl^ing  where  paclt- 
ing  was  desirable." 

And  he  might  have  added,  with  equal  truth,  "or  to  put  packing  in 
where  it  was  undesirable."  Because  Moran  endeavored  to  provide 
against  emergencies  he  should  not  be  deprived  of  the  fruits  of  his  in- 
vention when  practiced  in  its  most  simple  and  obvious  form.  The 
novel  feature  is  not  the  rope,  or  the  rope  opening,  or  the  two-part 
valve,  or  the  valve  seat;  but  it  is  the  combination  of  all  of  these  ele- 
ments which  produced  a  new  air  lock  doing  what  no  other  air  lock  ever 
accomplished  before. 

That  the  1901  locks  infringe  the  second  claim  if  unrestricted  by  the 
limitations  placed  upon  it  in  our  former  decision,  is  too  obvious  to  re- 
quire discussion. 

The  contention  that  these  locks  cannot  be  considered  because  in- 
fringement as  to  them  is  not  pleaded  is  properly  disposed  of  by  the 
judge  of  the  Circuit  Court,  and  we  agree  with  him  in  what  he  says  re- 
garding it.  The  argument  rests  upon  the  omission  to  aver  in  the  bill 
that  infringement  occurred  "at  New  York  City  in  the  Southern  dis- 
trict of  New  York  and  elsewhere" — the  words  "and  elsewhere"  being 
omitted.  But  the  defendants  denied  that  they  had  infringed  "at  New 
York  City  or  elsewhere,"  and  the  case  was  tried  in  all  respects  as  if 
the  question  were  properly  presented  by  the  pleadings.  It  would  be  a 
hardship  to  all  concerned  to  subject  them  to  the  expense  and  annoy- 
ance of  a  new  action  when  the  addition  of  the  two  words  "and  else- 
where," will  make  the  bill  criticism  proof. 

We  do  not  understand  that  the  defendants  Deeves  are  in  any  way 
connected  with  the  1901  locks. 

The  decree  is  reversed  without  costs  in  this  court  to  the  complainant 
but  with  costs  in  this  court  to  the  defendants  Deeves  on  both  patents 
and  with  costs  to  the  defendant  McMullen  on  the  Barr  patent  alone. 
The  cause  is  remanded  to  the  Circuit  Court  with  instructions  to  enter 
the  usual  decree,  based  upon  the  second  claim  of  the  Moran  patent, 
against  the  defendant  McMullen  without  costs  and  to  dismiss  the  bill, 
with  costs  as  to  all  the  other  defendants. 
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UNITED  STATfiS  FASTENER  CO.  v.  CflESAR  et  al.  ^ 

(Circuit  Court  of  Appeals,  Second  Circuit    Marcli  18,  1908.) 

No.  174. 

Patents— iNFBiNaEMENT—SsFABABLE  Button. 

The  Pringle  patent,  No.  720,G16,  for  the  stud  member  of  a  separable 
button  or  fastener,  construed,  and  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  154  Fed.  671. 

Appeal  from  a  decree  of  the  Circuit  Court  in  favor  of  the  com- 
plainant in  a  suit  charging  the  infringement  of  a  patent. 

Stephen  J.  Cox  (William  R.  Baird,  of  counsel),  for  appellants. 
John  P.  Bartlett  and  Thomas  W.  Bakev/ell,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOY'-iS,  Circuit  Judges. 

NOYES,  Circuit  Judge.  The  patent  in  suit,  for  an  improvement  in 
studs,  is  No.  720,616,  and  was  granted  February  17,  1903,  to  the  com- 
plainant as  assignee  of  Eugene  Pringle. 

The  patentee  thus  states  the  nature  and  object  of  his  invention: 

"My  invention  relates  to  studs  for  separable  buttons  or  fasteners — such, 
for  instance,  as  are  employed  on  gloves  and  other  articles  of  apparel ;  and  it 
consists  of  structural  improvements  in  the  stud  member  of  such  fasteners. 

"The  object  of  my  invention  Is  to  provide  means  whereby  a  stud  member  of 
a  stud-and-socket  fastener  adapted  to  engagement  with  a  complemental  socket 
may  be  secured  in  place  upon  the  fabric,  leather,  or  what  not  by  means  of  an 
eyelet,  of  which  the  barrel  passes  through  the  fabric,  enters  the  stud,  and  is 
upset  or  clinched  within  the  stud  itself  to  form  a  fastening-flange  on  the  bar- 
rel by  means  of  a  turning-piece  or  deflector  contained  within  the  body  of  .the 
stud,  which  deflector  by  contact  with  the  eyelet-barrel  determines  the  direction 
and  degree  of  its  deflection  ^s  the  eyelet  and  stud  on  opposite  sides  of  the 
fabric  are  forced  together  by  means  of  a  suitable  tool  or  press." 

The  claims  of  the  patent — all  of  which  it  is  contended  that  the  de- 
fendants infringe — follow : 

"1.  In  a  member  of  a  stud-and-socket  fastener,  a  stud,  comprising  a 
head,  an  engaging  groove  below  the  head,  and  a  flange  below  the  groove,  an 
eyelet' turning  piece  within  the  stud,  and  an  eyelet  to  attach  the  stud  to  ma- 
terial, having  its  tubular  portion  passed  through  the  material  and  upset 
against  the  eyelet-turning  piece. 

"2.  In  a  member  of  a  stud-and-socket  fastener,  the  combination  of  a  hollow 
grooved  stud  seated  oh  one  side  of  material,  a  fastening-eyelet  therefor,  seated 
on  the  opposite  side  of  the  material  and  having  its  stem  projected  through 
the  material  into  the  stud,  and  a  binding  piece,  secured  to  the  stud  and  hav- 
ing a  central  tubular  portion  entering  the  stud  and  surrounding  the  stem  of 
the  eyelet. 

"3.  In  a  member  of  a  stud-and-socket  fastener,  the  combination  of  a  hollow 
stud,  having  a  head,  a  base,  a  groove  between  the  head  and  base,  the  stud  and 
base  slitted  radially,  an  eyelet-turning  piece  within  the  stud,  a  binding-piece 
confining  the  slitted  base,  and  an  eyelet,  Inserted  in  the  stud  from  below,  and 
upset  against  the  eyelet-turning  piece." 

The  following  cuts  taken  from  the  defendants'  brief  and  enlarged 
from  drawings  in  the  patent  make  the  nature  of  the  invention  clear 
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and  are  so  marked  as  to  be  self-explanatory ;  the  first  illustration  show- 
ing the  structure  covered  by  claims  1  and  3,  ^nd  the  second  that  speci- 
fiea  1 


in  claim  2 : 


CLAIMS  1  AND  3. 
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The  Circuit  Court  held  the  patent  valid  and  infringed  in  all  its 
claims.  Upon  this  appeal  we  shall  consider  the  questions  in  their 
inverse  order.  If  no  infringement  be  found,  consideration  of  the  other 
questions  will  be  unnecessary. 

In  examining  a  question  of  infringement,  the  primary  inquiry  is 
whether  every  element  of  a  claim  is  found  in  the  device  complained  of. 
If  any  element,  or  an  equivalent  therefor  be  lacking,  there  is  no  in- 
fringement. Taking  up  claims  1  and  3,  we  find  that  a  material  element 
of  each  is  the  "eyelet-turning  piece  within  the  stud."    The  device  as 
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shown  in  the  above  illustrations,  as  well  as  in  all  the  drawings  of  the 
patent,  is  separate  and  distinct  from  the  head  of  the  stud  in  which  it  is 
located ;  in  some  illustrations  being  in  the  form  of  a  conical  bullet  and 
in  others  in  that  of  a  ball.  Moreover,  complainant's  counsel  urge  that 
it  is  so  separate  from  the  stud,  saying: 

'*We  hardly  need  point  out  that  the  claims  when  read  in  the  light  of  the 
drawings  could  only  have  this  meaning." 

In  fact — as  they  also  show — 2l  sharp  distinction  was  drawn  in  the 
proceedings  in  the  Patent  Office  between  an  eyelet-turning  piece  and 
an  eyelet-turning  surface,  thus  indicating,  using  their  language,  **that 
an  eyelet-turning  piece  separate  and  distinct  from  the  stud  itself  was 
of  importance."  And  it  certainly  is  very  clear  that  what  the  patentee 
desired  to  embrace  within  his  patent  was  a  separate  and  distinct  turn- 
ing piece;  e.  g.,  a  bullet  or  ball  shaped  piece,  and  not  a  turning  sur- 
face in  the  post  or  head  into  which  the  eyelet  was  introduced.  Wheth- 
er the  patentee  desired  this  on  account  of  supposed  mechanical  advan- 
tages or  to  avoid  earlier  patents — e.  g.,  the  Piatt  patent  of  1876  which 
covered  a  stud  with  an  eyelet-turning  surface— does  not  appear.  The 
suggestion  of  the  complainant,  however,  that  this  requirement  of  a 
separate  turning  piece  had  its  basis  in  a  desire  to  provide  for  a  resilient 
stud  finds  little  support  in  the  patent.  In  all  the  10  illustrations  of  the 
patent  the  stud  shown  is.  rigid,  and  adapted  to  be  used  with  spring 
sockets  only.  It  is  true  that  the  inventor,  having  stated  that  the  base 
of  the  stud  might  be  slitted  in  order  to  facilitate  the  insertion  of  the 
eyelet-turning  piece,  also  says : 

•The  slits  continued  into  the  bulb  shaped  head  of  the  stud.  A,  will  lend  it 
that  resiliency  which  is  common  to  several  forms  of  studs  used  prior  to  this 
invention." 

But  this  is  stated  rather  as  a  possible  incidental  use  of  slits  primarily 
designed  for  another  purpose  than  as  a  material  factor  in  the  invention. 
In  fact,  the  method  of  fastening^  the  stud  to  the  fabric  was  what  the 
inventor  was  concerned  with.  He  illustrated  his  invention  with  rigid, 
and  apparently  gave  little  consideration  to  spring,  studs.  We  see  noth- 
ing to  indicate  that  the  adoption  of  the.  separate  turning  piece  had  any 
connection  with  the  use  of  a  resilient  stud. 

We  may  say,  moreover,  in  this  connection  that  the  proof  is  not  satis- 
factory that  continuing  the  slits  further  up  into  the  stud — as  suggested 
in  the  patent — would  produce  a  workable  spring  stud.  The  stud  of 
the  patent  must  necessarily  be  rigid  to  an  extent.  It  must  tightly  hold 
the  turned  eyelet.  It  is  also  made  somewhat  rigid  by  the  pressure  of 
the  eyelet-turning  piece.  Flexibility  seems  inconsistent  with  its  func- 
tions. Undoubtedly  some  spring  could  be  obtained  from  slits,  but 
nothing  like  that  of  the  "bird  cage"  structure — which  we  will  consider 
later — would  be  possible.  In  fact,  what  spring  could  be  obtained  is 
wholly  a  matter  of  surmise,  for.  no  one.  so  far  as  appears,  ever  at- 
tempted to  carry  out  the  inventor's  suggestion. 

We  come  now  to  the  inquiry  whether  the  element  of  claims  1  and  3 
— the  separate  eyelet-turning  piece — is  found  in  the  defendants'  stnic- 
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ture.  The  following  cut  taken  from  the  defendants*  brief  (that  in 
•complainant's  brief  being  similar  in  its  essentials)  illustrates  the  con- 
struction of  the  defendants'  device,  the  lettering  being  ours : 

DEFENDANTS. 


A  represents  the  external  spring  which  engages  with  the  socket,  and 
is  called  in  the  testimony  a  "bird  cage."  B  is  the  hollow  post  which 
directly  engages  with  the  eyelet  barrel,  C.  .  D  is  the  base  of  the  post. 
E  is  a  binding  piece  for  attaching  the  "bird  cage,"  A.  F  represents 
the  feet  of  the  "bird  cage."  When  the  eyelet  barrel,  C,  is  forced  into 
the  hollow  post,  B,  it  is  turned  and  clinched  by  the  interior  surface 
of  the  post,  and  the  stud  is  thereby  secured  to  the  fabric.  The  com- 
plainant urges  that  the  external  spring  of  the  defendants'  device  is  the 
stud  proper  of  the  claims  of  the  patent,  and  that  the  post,  B,  being 
within  it  and  separate  from  it  and  having  a  convex  head  to  turn  the 
eyelet,  is  "the  eyelet-turning  piece  within  the  stud."  On  the  other 
hand,  the  defendants  contend  that  the  post,  B,  is  the  stud  proper,  that 
the  external  spring  is  merely  an  appendage  to  the  stud,  and,  consequent- 
ly, that  there  is  no  separate  and  distinct  turning  piece  within  it.  How  the 
word  "stud"  shall  be  used  in  comparing  the  structures  is  therefore  im- 
portant. But  two  structures  cannot  be  compared  unless  the  same  word 
is  used  to  designate  the  same  thing  in  each.  And,  if  the  same  term  is 
applied  to  the  same  thing  in  each  structure,  it  is  of  little  importance 
whether  its  use  is  technically  correct.  The  question  is  one  of  things 
rather  than  of  words — whether  the  device  of  the  patent  is  found  in 
the  alleged  infringing  structure.  Broadly  speaking,  the  whole  struc- 
ture of  the  patent  is  the  stud — "the  stud  member  of  a  stud-and-socket 
fastener."  But,  when  the  inventor  speaks  of  the  stud  in  the  claims  in 
connection  with  the  eyelet-turning  piece,  he  has  reference  to  that  por- 
tion of  the  stud  member  which  receives  the  eyelet.  He  very  properly 
designates  this  hollow  post  as  a  stud.  It  is  the  only  thing  shown  in 
the  patent  which  could  be  so  designated.  But,  in  case  the  inventor 
had  provided  in  some  of  his  drawings  for  an  external  spring  or  cage, 
there  would  have  been  no  reason  for  a  change  in  terms.  The  rigid 
stud  would  still  have  been  the  stud  proper.  Therefore,  in  determining 
whether  the  defendants'  structure  possesses  a  separate  and  distinct 
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"eyelet-turning  piece  within  the  stud,"  we  should  properly  apply  the 
word  "stud"  to  the  same  thing  the  patent  applies  it  to — the  post  which 
receives  the  eyelet  barrel. 

Stated  in  a  different  way:  Any  fair  comparison  of  stud  members 
should  involve  the  comparison  between  two  rigid  studs  or  two  resilient 
studs.  There  should  be  a  common  form.  The  complainant's  expert 
testifies  that  the  defendants'  structure  without  the  "bird  cage"  would 
be  a  practical  rigid  stud.  Compared  in  this  form  it  is  evident  that  the 
post,  B,  is  the  stud  proper  corresponding  to  the  stud  proper  of  the  pat- 
ent. On  the  other  hand,  it  is  undoubtedly  practicable  to  attach  an  ex- 
ternal spring  to  the  structure  of  the  patent.  Compared  in  this  form, 
the  post  of  the  patent  would  correspond  to  the  post  of  the  defendants" 
structure,  and  both  would  properly  be  designated  the  stud  proper.  All 
the  force  of  the  complainant's  argument  lies  in  the  application  of  the 
same  term  to  different  things.  The  defendants'  structure  having  an 
external  spring  or  cage,  it  is  possible  to  designate  that  as  the  stud, 
and  thereby  call  that  which  corresponds  to  the  stud  of  the  patent,  and 
which  has  an  interior  turning  surface,  "an  eyelet-turning  piece  within 
the  stud." 

But:  (1)  The  defendants'  structure  minus  the  outside  cage  does  not 
infringe.  This  is  obvious  and  is  admitted  by  the  complainant's  expert. 
(2)  The  external  spring  or  cage  does  not  infringe.  The  patent  shows 
nothing  like  it.  Therefore  we  cannot  here  find  infringement  produced 
by  uniting  that  which  does  not  infringe  to  that  which  not  only  does 
not  infringe,  but  is  wholly  outside,  the  patent.  The  charge  of  infringe- 
ment with  respect  to  claims  1  and  3  is  not  sustained. 

The  remaining  inquiry  is  whether  claim  2  is  infringed.  A  material 
element  of  this  claim,  according  to  both  sides,  is  a  "binding  piece  se- 
cured to  the  stud  and  having  a  central  tubular  portion  entering  the 
stud  and  surrounding  the  stem  of  the  eyelet."  Consequently  claim  2  is 
not  infringed  unless  this  element  is  found  in  the  defendants'  device. 
The  second  cut  taken  from  the  patent  and  shown  above  illustrates  the 
structure  of  this  claim.  In  this  structure — ^unlike  that  shown  in  the 
first  cut — the  eyelet  barrel  is  turned  and  clinched  at  a  point  consider- 
ably above  the  base  of  the  stud.  This  is  accomplished  by  the  central 
tubular  portion  of  the  binding  piece.  The  eyelet  barrel,  instead  of 
engaging  directly  with  the  stud  when  clinched,  is  engaged  by  this 
structure,  which  by  surrounding  it  and  affording  a  long  support  takes 
upon  itself  much  of  the  strain..  But,  however  meritorious  this  device 
may  be,  there  is  nothing  corresponding  to  it  in  the  defendants'  struc- 
ture. The  complainant's  contention  that  the  post  of  the  defendants' 
device,  in  connection  with  the  separate  binding  piece  securing  the  ex- 
ternal spring,  is  equivalent  to  a  binding  piece  having  a  central  tubular 
portion  entering  the  stud,  is  practically  disposed  of  by  the  conclusions 
already  reached.  The  post  of  the  defendants'  structure  is  the  stud  it- 
self. It  is  not  a  tubular  portion  of  the  binding  piece  entering  the  stud. 
And,  even  if  it  were  not  properly  designated  as  the  stud,  it  could  not  be 
considered  a  part  of  the  binding  piece,  which  is  separate  and  distinct 
from  it.    Claim  2  is  not  infringed. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  dismiss  the  bill,  with  costs. 
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McSHBRRT  MFG.  CO.  et  al.  T.  DOWAGIAO  MFG.  CO.* 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  20,  1908.) 

Nos.   1,667,  1,751. 

1*  Patents— Stjit  for  Infringement— Pbofits  Rscoverable. 

If  a  patent  covers  only  a  particular  feature  of  an  article  sold  by  an  in- 
fringer, the  burden  rests  on  him  to  show  that  the  profits  realized  by  him 
from  the  sale  were  not  solely  attributable  to  such  feature ;  and  a  finding  of 
a  special  master  that  they  were  so  attributable,  approved  by  the  trial 
court,  will  not  be  disturbed  on  appeal  unless  there  is  clear  evidence  of  mis- 
take or  error. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  38,  Patents,  §  545.] 

2.  Same— Damages— SuFFiciKNOT  or  Proof. 

To  entitle  the  owner  of  a  patent  to  recover  from  an  Infringer  as  dam- 
ages the  profit  he  would  have  made  on  the  same  number  of  machines  or 
articles,  he  must  prove  that  he  could  have  supplied  such  machines  and 
that  but  for  the  Infringer  he  would  have  made  the  sales  that  were  made 
by  the  latter.  Upon  the  latter  proposition  the  proof  necessarUy  cannot 
reach  certainty,  but  there  must  be  evidence  tending  to  establish  it  and 
sufficient  to  furnish  data  from  which  the  number  of  his  sales  may  be 
calculated  with  reasonable  certainty. 
8.  Same. 

Complainant  was  the  owner  of,  and  sole  manufacturer  under,  a  patent 
for  a  grain  drill  which  defendant  was  adjudged  to  have  infringed.  On 
an  accounting  under  the  decree  It  was  shown  that  defendant  sold  a  cer- 
tain number  of  Infringing  drills,  sqme  outside  of  the  territory  where  com- 
plainant's drill  was  on  sale,  and  a  certain  number  within  such  territory. 
Within  such  territory  a  large  number  of  other  drills  were  on  sale  and 
many  of  them,  as  well  as  defendant's,  were  sold  at  a  lower  price  than 
complainant's.  Held  that,  as  to  the  territory  where  complainant's  drills 
were  not  on  sale,  it  could  not  be  inferred  that  the  purchasers  of  defend- 
ant's drill  had  any  knowledge  of  complainant's  or  would  have  bought  it  If 
they  had  not  bought  defendant's,  nor  could  the  inference  be  drawn  from 
the  fact  alone  of  defendant's  sales  within  complainant's  territory  that  the 
purchasers,  or  any  certain  number  of  them,  would  have  bought  complain- 
ant's drill  If  they  bad  not  bought  defendant's;  that  such  evidence,  even 
when  reinforced  by  the  testimony  of  complainant's  sales  manager  and  cer 
tain  of  its  general  agents  to  the  effect  that  its  sales  decreased  in  places 
where  defendant's  drill  was  sold  in  competition,  and  In  consequence  of 
such  competition,  did  not  afford  data  from  which  the  amount  of  complain- 
ant's damages  could  be  computed  so  as  to  entitle  it  to  recover  more  than 
nominal  damages. 

[Ed.  Note.— *For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  {  579.] 
4.  Same— Treble  Damages— Construction  of  Statute. 

The  provision  of  Rev.  St.  §  4921  [XJ.  S.  Comp.  St.  1901,  p.  38951,  author- 
izing  a  court  of  equity  to  increase  the  damages  found  in  favor  of  com- 
plainant in  a  suit  for  infringement  of  a  patent,  has  no  application  to 
profits  recoverable  In  such  suit. 
6.  Same— Suit  Against  Corporation— Liabilitt  of  Officers. 

Where  officers  of  a  corporation  are  joined  with  it  as  defendants  in  a 
suit  for  infringement  of  a  patent,  the  complainant  is  not  entitled  to  a 
decree  against  such  ofi^cers  for  profits  realized  by  the  corporation  alone 
from  the  infringement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  {  459.] 
6.  Judgment— Equitable  Relief- Pendency  of  Appeal. 

On  a  bill  by  a  defendant  to  enjoin  the  enforcement  of  a  decree  against 
him  on  the  ground  of  fraud,  filed  pending  an  appeal  from  such  decree,  the 
court  is  without  jurisdiction  to  set  aside  such  decree  for  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  80,  Judgment,  f  771.1 

Richards,  Circuit  Judge,  dissenting. 


♦For  opinion  on  rehearing,  see  -^^^  ^^^  <**• 
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Appeal  and  Cross-Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

E.  E.  Wood  and  Joseph  Wilby,  for  appellant  McSherry  Mfg.  Co. 
B.  F.  Harwitz,  for  appellant  C.  B.  Oglesby, 

F.  L.  Chappell,  for  appellee. 

Before  LURTON  and  RICHARDS,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHRAN,  District  Judge.  This  case  is  here  for  the  second  time. 
The  opinion  delivered  on  the  former  occasion  is  reported  in  101  Fed. 
716,  41  C.  C.  A.  627.  We  then  held,  partly  in  ajaftrmance,  and  partly 
in  reversal  of  the  action  of  the  lower  court,  that  the  appellant  com- 
pany had  infringed  the  first  five  claims  of  patent  No.  446,230  for  an 
improvement  in  shoe  p^rain  drills  issued  February  10,  1891,  to  W.  F. 
Hoyt,  and  by  him  assigned  to  the  appellee,  and  that  appellee  was  en- 
titled to  an  injunction  and  an  accounting.  Questions  relating  to  this 
patent  have  also  been  passed  on  by  this  court  in  the  case  of  Dowagiac 
Manufacturing  Company  v.  Brennan  &  Co.,  127  Fed.  143,  62  C.  C. 
A.  257,  and  by  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
in  the  cases  of  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co., 
118- Fed.  136,  65  C.  C.  A.  86,  and  Dowagiac  Mfg.  Co.  v.  Fowler  et 
al.,  121  Fed.  988,  58  C.  C.  A.  643.  On  the  return  hereof  to  the  lower 
court  a  decree  was  entered  pursuant  to  the  mandate,  and  a  reference 
had  to  a  special  master  to  take  and  state  the  account  The  suit  was 
brought  in  March,  1897,  and  the  infringement  complained  of  extended 
from  1893  to  June,  1900,  the  time  of  the  entry  of  said  decree.  The 
special  master  found  that  the  appellant  company  had  made  and  sold 
during  said  infringing  period  3,496  shoe  grain  drills  of  the  kind  held 
to  infringe  the  patent,  and  that  it  was  accountable  therefor  to  appellee 
in  the  sum  of  $76,082.07*  He  found  in  its  favor  both  for  profits  re- 
ceived by  the  appellant  company  and  damages  sustained  by  appellee 
on  account  of  the  sale  of  said  drills.  The  amount  of  profits  which  he 
found  said  company  had  so  received  was  $1,729.69.  The  damages 
which  he  found  appellee  had  sustained  he  divided  into  two  items.  One 
item  amounted  to  $46,122.26,  and  was  for  the  profits  which  appellee 
would  have  made  had  it  made  and  sold  that  number  of  its  shoe  grain 
drills,  assuming  that  the  making  and  sale  thereof  woul(f  have  involved 
a  proportionate  increase  in  its  expenses  of  administration,  operation, 
and  selling.  The  other  amounted  to  $28,232.62,  and  was  for  addi- 
tional profits  appellee  would  have  in  fact  made,  because  such  assump- 
tion would  not  be  correct,  inasmuch  as  the  making  and  selling  thereof 
would  not  have  involved  such  proportionate  or  even  a  material  increase 
therein.  The  lower  court  on  the  hearing  of  exceptions  to  the  special 
master's  report  approved  his  finding  as  to  profits  received  by  the  ap- 
pellant company,  and  as  to  the  first  item  of  damages  sustained  by  appel- 
lee, but  disapproved  his  finding  as  to  the  second  item  of  such  damages. 
A  decree  was  entered  accordingly  in  favor  of  appellee  for  the  sum  of 
$47,851.95.  It  is  from  this  decree  that  this  appeal  is  taken.  A  cross- 
appeal  has  been  taken  by  the  appellee  because  of  the  rejection  of  said 
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second  item  of  damages  and  of  the  refusal  of  the  court  to  treble  the 
amount  of  damages  allowed. 

First,  as  to  the  appeal.  The  position  of  the  appellant  company  as 
to  the  finding  of  the  special  master  that  it  had  received  said  amount 
of  profits  from  the  sale  of  said  drills  and  should  be  charged  therewith 
is  that  in  fact  it  received  no  profits  whatever  from  the  sale  thereof, 
and  that,  if  it  did,  it  should  be  charged  only  with  so  much  of  the  profits 
received  as  was  attributable  to  the  patented  feature  of  the  drills,  the 
burden  of  showing  which  was  on  the  appellee,  and  that  it  has  not 
shown  how  much  thereof  was  attributable  thereto.  As  to  this  last 
branch  of  said  appellant's  position,  appellee  contends  that  the  patent 
covered  not  some  part  of  the  drill,  but  the  entire  machine ;  that  it  was  • 
not  for  an  improvement  on  a  shoe  grain  drill  as  it  is  characterized  ia 
the  patent,  but  in  reality  was  for  an  improved  shoe  grain  drill ;  and 
that,  therefore,  all  the  profits  received  were  for  the  patented  article, 
and  it  is  entitled  to  the  whole  thereof,  or  that  if,  in  fact,  the  patent 
was  only  for  a  particular  feature  of  the  drill,  to  wit,  the  spring  pres- 
sure device,  that  the  profits  received  from  the  whole  drill  were  attribu- 
table solely  to  that  device,  and  on  this  ground,  therefore,  it  is  entitled 
to  the  whole  thereof.  The  special  master,  and  the  lower  court  in  ap- 
proving his  action  in  this  particular,  based  the  allowance  of  the  whole 
profits  received  on  this  latter  ground.  In  the  case  of  Canda  Bros.  v. 
Michigan  Malleable  Iron  Co.,  152  Fed.  178,  81  C.  C.  A.  420,  we  held 
that,  if  a  patent  covers  only  a  particular  feature  of  an  article  sold  by  an 
infringer,  the  burden  is  on  him  in  a  suit  against  him  to  recover  the 
profits  received  from  such  sale  to  show  that  they  were  not  attributable 
solely  to  the  patented  feature  thereof,  and  that  it  is  only  in  case  the 
infringer  sustains  this  first  burden  that  the  second  burden  rests  on  the 
patentee  to  apportion  said  profits  between  such  feature  and  the  rest 
of  the  article. 

There  was  evidence  tending  to  show  both  that  the  appellant  company 
received  said  amount  of  profits  from  the  sale  of  said  drills,  and  that 
the  profits  arising  therefrom  were  attributable  solely  to  said  spring 
pressure  device,  which  it  contends  was  all  that  was  covered  by  the 
patent.  The  findings  of  the  special  master  that  such  was  the  case, 
approved  by  the  lower  court,  must,  therefore,  be  presumed  to  be  cor- 
rect, and,  in  the  absence  of  clear  evidence  of  mistake  or  error,  should 
not  be  set  aside  or  modified.  To  say  the  least,  we  find  no  such  clear 
evidence  in  the  record,  and  for  this  reason  we  feel  bound  to  affirm  the 
action  of  the  lower  court  in  this  particular. 

Then  as  to  the  first  item  of  damages  allowed  by  the  special  master, 
which  the  lower  court  approved.  It  is  a  portion  of  the  profits  which 
he  found  the  appellee  would  have  made  had  it  sold  to  the  persons  to 
whom  the  appellant  company  sold  said  3,496  drills  of  its  make  in  addi- 
tion to  those  which  it  did  sell.  Said  company  questions  whether  ap- 
pellee would  have  made  profits  to  the  amount  of  this  item  had  it  so 
done,  and  raises  the  same  question  as  to  the  apportionment  of  such 
profits  as  it  would  have  so  made  that  it  raised  in  relation  to  the  profits 
which  it  made  by  the  sale  of  said  3,496  drills.  And  back  of  these  two 
questions  it  is  contended  that  there  is  no  sufficient  legal  evidence  tend- 
ing to  show  that  appellee  would  have  sold  that  or  any  other  certain- 
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number  of  its  drills  to  said  persons  had  not  appellant  company  sold  them 
its  drills.  Of  course,  if  this  contention  is  correct,  then  appellee  is  not 
entitled  to  any  allowance  on  account  of  the  profits  that  it  would  have  so 
made.  Walker  on  Patents  (1st  Ed.)  §  563,  states,  as  one  of  the  two 
methods  of  assessing  damages  for  infringement  of  patents,  available 
where  the  patentee  keeps  his  patent  within  a  close  monopoly  by  not 
granting  licenses,  the  ascertainment  of  "what  the  plaintiff  would  have 
derived  from  his  monopoly  if  the  defendant  had  not  interfered,  but 
which  he  failed  to  realize  because  of  that  interference  with  his  rights." 
It  is  this  method  that  is  involved  here.  Further,  "in  order,"  as  h^ 
states,  "to  show  that  a  patentee  would  in  fact  have  made  a  particular 
profit  if  an  infringer  had  not  forestalled  his  sales,"  he  says  that  "it 
is  necessary  to  show  that  he  would,  but  for  that  infringer,  have  made 
those  sales ;  and  to  that  end  it  is  necessary  to  show  that  he  could  have 
supplied  the  articles  wanted,  and  that  the  persons  wanting  those  ar- 
ticles would  have  bought  them  had  no  infringer  interfered."  In  order, 
then,  to  uphold  the  action  of  the  lower  court  in  the  particular  under 
consideration,  there  must  be  evidence  tending  to  establish  two  things. 
One  is  that  appellee  could  have  supplied  3,496  drills  of  its  make  in  ad- 
dition to  those  it  did  supply ;  the  other,  that  the  persons  who  bought 
from  the  appellant  company  that  number  of  drills  of  its  make  would 
have  bought  from  appellee  a  like  number  of  drills  of  its  make  had 
not  they  so  bought  from  appellant  company.  It  is  not  sufficient  that 
there  is  evidence  to  establish  either — there  must  be  evidence  tending 
to  establish  both. 

As  to  the  first  proposition,  it  may  be  said  that  there  is  evidence 
tending  to  establish  to  a  certain  extent,  at  least,  that  appellee  could 
have  supplied  that  additional  number  of  drills  of  its  make.  Appellee's 
sales  manager  testified  that  it  had  a  plant  capable  of  producing  24,000 
drills  per  year,  and  the  greatest  number  of  drills  it  produced  in  any 
year  during  the  infringing  period  did  not  exceed  7,000.  Such  fact, 
however,  is  hardly  sufficient  of  itself  to  make  out  that  appellee  could 
have  supt)lied  that  additional  number  of  drills  of  its  make.  It  should 
also  have  had  sufficient  capital  to  enlarge  its  business  to  this  extent, 
or  been  able  to  obtain  it.  Concerning  this,  the  record  is  by  no  means 
satisfactory.  Nor  was  any  attempt  made  at  demonstrating  that  appel- 
lee's plant  had  such  productive  capacity.  We  have  nothing  more  than 
the  bald  statement  that  it  did.  But  perhaps  it  should  be  accepted  that 
any  successful  business  concern,  as  appellee  was,  can  readily  ob- 
tain' under  ordinary  conditions  sufficient  capital  to  enlarge  its  business 
to  the  extent  that  the  production  of  this  additional  number  of  drills 
would  have  involved  on  appellee's  part,  and,  in  the  absence  of  any- 
thing to  the  contrary  to  said  statement,  that  the  plant  did  have  such 
productive  capacity.  At  any  rate,  it  would  seem  that  it  cannot  be 
said  that  there  is  any  clear  evidence  that  the  master's  report,  in  so  far 
as  it  involved  a  finding  that  appellee  could  have  so  done,  was  so  plain 
an  error  as  to  justify  the  court  in  ignoring  the  finding. 

How  is  it,  then,  as  to  the  second  proposition  ?  Is  there  any  evidence 
tending  to  establish  that  the  persons  who  bought  from  the  appellant 
company  the  3,496  drills  of  its  make  would  have  bought  from  appellee 
.a  like  number  of  drills  of  its  make  had  they  not  so  bought  from  the 
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appellant  company?  Ordinarily  the  problem  as  to  a  matter  of  fact 
in  a  lawsuit  is  as  to  whether  a  certain  thing  in  dispute  has  happened. 
Here  the  problem  is  as  to  whether  a  certain  Uiing  would  have  happened 
had  not  a  certain  other  thing  not  have  happened.  In  the  one  instance 
the  problem  is  as  to  what  is  the  fact;  in  the  other,  as  to  what  in  a 
certain  assumed  past  contingency  would  have  been  the  fact.  In  the 
nature  of  things  it  seems  hardly  possible  for  one  to  attain  to  as  cer- 
tain a  degree  of  .persuasion  in  the  latter  instance  as  in  the  former. 
What  has  happened  may  have  been  witnessed,  and  is  likely  to  have 
left  traces  behind  it.  No  such  sources  of  factors  of  reasoning  exist 
as  to  what  has  not  happened.  Yet,  it  is  possible  to  reach  a  certain 
degree  of  persuasion  as  to  whether  a  certain  thing  would  have  hap- 
pened had  a  certain  other  thing  not  have  happened.  And  the  proper 
administration  of  justice  sometimes  requires  that  where  a  certain  de- 
gree of  persuasion  is  attained  as  to  such  a  thing  in  question  in  a  law- 
suit that  it  be  acted  on.  This  happens  particularly  where  the  question 
relates  to  the  matter  of  damages.    But  here,  as  where  the  problem 

15  as  to  what  has  happened,  there  must  be  factors  of  reasoning,  some- 
thing from  which  an  inference  can  be  drawn,  something  that  has 
^'rational  potency"  or  "probative  strength,"  something  that  tends  to 
establish  that  the  thing  in  question  would  have  happened  had  the  other 
thing  not  have  happened.  We  are  not  concerned  here  with  the  degree 
of  persuasion  that  must  be  attained  to  in  order  to  justify  action  there- 
on, only  with  emphasizing  that  there  must  be  something  tending  to 
some  degree  at  least  to  persuade.  A  mere  guess  or  conjecture  as  to 
what  would  have  happened  will  not  do.  All  speculation  in  r^ard  to 
the  matter  must  be  excluded.  The  word  which  expresses  what  is 
needed  in  such  cases  according  to  the  Supreme  Court  is  "data."  In 
speaking  of  the  question  of  damages  in  a  suit  for  an  infringement  of 
a  patent,  in  the  case  of  Seymour  v.  McCormick,  16  How.  480,  14  L* 
Ed.  1024,  Mr.  Justice  Grier  said: 

"Actual  damages  must  be  actually  proved,  and  cannot  be  assumed  as  a 
legal  Inference  from  any  facts  which  amount  not  to  actual  proof  of  the  fact. 
What  a  patentee  would  have  made  If  the  infringer  had  not  interfered  with 
his  rights  is  a  question  of  fact,  and  not  a  Judgment  of  law.  The  question  is 
not  what  speculatively  he  may  have  lost,  but  what  actually  he  did  lose." 

In  the  case  of  Mayor,  etc.,  of  New  York  v.  Ransom,  23  How.  487, 

16  L.  Ed.  515,  the  same  learned  judge  said: 

"Where  a  plaintiff  is  allowed  to  recover  only  'actual  damages,*  he  is  bound 
to  furnish  evidence  by  which  the  Jury  may  assess  them.  If  he  rest  his  case 
after  merely  proving  an  infringement  of  his  patent  he  may  be  entitled  to 
nominal  damages  but  no  more.  He  cannot  call  on  a  jury  to  guess  out  his  case 
without  evidence.  Actual  damages  must  be  calculated,  not  Imagined,  and  an 
arithmetical  calculation  cannot  be  made  without  certain  data  on  which  to 
make  it" 

And  in  the  case  of  Philp  v.  Nock,  17  Wall.  460,  21  L.  Ed.  679,  Mr. 
Justice  Swayne  said : 

"The  plaintiff  must  show  his  damages  by  evidence.  They  must  not  be  left 
to  conjecture  hy  the  jury.    Tliey  must  be  proved,  and  not  guessed  at" 

The  same  rule  has  been  announced  and  followed  by  the  Supreme 
Court  in  cases  where  lost  profits  were  sought  to  be  recovered  for  breach 
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of  contract.  In  such  cases  the  question  is  what  would  have  happened, 
i.  e.,  what  profits  the  obligee  would  have  made,  had  not  something  else 
have  happened,  to  wit,  the  obligor  breached  his  contract.  See  the 
cases  of  Howard  v.  Stillwell  &  Bierce  Mfg.  Co.,  139  U.  S.  199,  11 
Sup.  Ct.  500,  35  L.  Ed.  147 ;  Cin.  Gas  Co.  v.  Western  Siemens  Co., 
152  U.  S.  205,  14  Sup.  Ct.  623,  38  L.  Ed.  411 ;  Anvil  Min.  Co.  v. 
Humble,  163  U.  S.  549,  14  Sup.  Ct.  876,  38  L  Ed.  814.  This  is 
familiar  law.  But  in  dealing  with  a  question  involving  its  application 
it  will  aid  one,  in  applying  it,  to  feel  it — to  get,  as  it  were,  in  its  grip. 
This  its  statement  and  repetition  in  the  language  of  the  Supreme 
Court  will  enable  one  to  do. 

What  evidence,  then,  is  there  in  this  case  tending  to  establish  that 
the  persons  who  bought  from  the  appellant  company  the  3,496  drills 
of  its  make  would  have  bought  from  appellee  a  like  number  of  drills 
of  its  make  had  they  not  so  bought  from  the  appellant  company?  The 
question  should  not  be  limited  to  the  exact  number  of  drills  sold  by 
the  appellant  company,  to  wit,  3,496.  It  should  take  in  any  number  less 
than  that.  For,  if  there  is  evidence  tending  to  show  that  any  less 
number  of  said  purchasers  would  have  bought  appellee's  drills  had  they 
not  bought  the  appellant  company's,  though  the  former  would  not  be 
entitled  to  the  full  amount  allowed,  yet  it  might  be  entitled  to  a  less 
amount.  But  in  order  to  do  this  it  must  tend  to  establish  that  some 
certain  number,  or  some  certain  number  at  least,  of  said  purchasers 
would  have  so  bought.  If  it  does  not,  there  can  be  no  allowance  to 
any  extent,  even  though  it  be  sufficient  to  satisfy  one  that  an  uncertain 
number  thereof  would  have  bought  appellee's  drills.  Judge  Clark  in 
his  opinion  in  the  lower  court  truly  said : 

•'Damages  cannot  be  allowed  when  the  amount  or  the  extent  of  the  damago 
is  matter  of  speculation,  or  of  guess,  any  more  than  in  the  first  case  abovo 
supposed,  where  the  evidence  is  uncertain  as  to  the  existence  of  damages  at 
all,  or  not." 

There  is  certain  evidence  herein  which  it  may  be  thought  not  only 
tends  to,  but  does,  establish  that  at  least  some  of  those  persons  would 
have  bought  appellee's  drill  had  they  not  bought  that  of  appellant  com- 
pany. It  consists  of  certain  portions  of  the  testimony  of  appellee's 
sales  manager  and  three  of  its  general  agents.  We  will  not,  however, 
at  this  point,  attempt  to  state  this  evidence  and  determine  its  effect. 
It  will  be  well,  before  doing  so,  to  treat  the  case  as  if  such  evidence 
were  not  in  it,  and  determine  whether  the  circumstance  that  those  per- 
sons did  buy  that  number  of  appellant  company's  drills,  itself  or  in 
connection  with  such  other  considerations  as  the  case,  so  limited,  pre- 
sents, tends  to  establish  that  had  they  not  done  so  they  would  have 
bought  a  like  or  any  certain  number  at  least  of  appellee's  drill. 

That  circumstance  indicates  that  those  persons  were  subject  to  be- 
ing induced  to  buy  appellant  company's  drill  from  its  agent.  Possibly 
it  indicates  that  they  might  have  been  induced  to  buy  appellee's  drill 
if  offered  on  terms  satisfactory  and  by  an  agent  understanding  the 
"talking  points"  of  that  drill.  But  that  such  was  their  psychological 
condition  is  not  evidential  of  the  fact  that  they  would  have  bought 
appellee's  drill  on  any  terms  had  they  not  bought  that  of  appellant 
company.    For  it  to  have  any  tendency  in  that  direction  it  must  have 
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been  that  said  persons  when  they  bought  were  aware  of  the  existence 
of  appellee's  drill.  Notwithstanding  such  may  have  been  their  frame 
of  mind  if  they  were  not  so  aware,  there  is  no  possible  room  for  any 
such  conclusion. 

Outside  of  the  testimony  hereinbefore  referred  to  and  yet  to  be  con- 
sidered, there  is  nothing  indicating  such  awareness  on  the  part  of  any 
of  those  persons  except  the  fact  of  location  within  the  same  territory 
in  which  appellee  was  offering  its  drill  for  sale,  and  it,  so  far  as  it 
indicates  awareness  at  all,  indicates  it  only  on  the  part  of  such  of 
those  persons  as  were  located  within  that  territory.  It  does  not  in- 
dicate it  on  the  part  of  such  of  them  as  were  not  so  located.  It  is 
important,  therefore,  to  understand  the  extent  of  the  territory  in  which 
appellee  had  offered  its  drill  for  sale  up  to  the  close  of  the  infringing 
period,  and  how  were  appellant  company's  customers  located  as  to 
this  territory.  Appellee's  plant  is  at  Dowagiac,  Mich.  It  was  or- 
ganized in  1881,  succeeding  at  that  place  others  who  began  making 
shoe  grain  drills  as  far  back  as  1868.  From  that  time  until  1889  ap- 
pellee operated  mainly  in  Michigan  and  northern  Indiana.  Possibly 
as  early  as  1886  or  1886  it  entered  to  a  small  extent  the  states  of  Wis- 
consin, Minnesota,  North  Dakota,  and  South  Dakota,  where  spring 
wheat  is  grown,  or  some  of  them,  and  in  1890  its  efforts  therein  were 
.e^reatly  increased.  Its  original  territory  it  termed  its  "Home  Ter- 
ritory." The  subsequently  added  territory  it  divided  into  three  sepa- 
rate departments,  which  it  termed  its  "Madison  Territory,"  "Min- 
neapolis Territory,"  and  "Fargo  Territory,"  and  the  whole  was  known 
as  the  "Northwest."  Each  of  these  territories  was  in  charge  of  a 
general  agent,  those  in  charge  of  the  three  departments  of  the  North- 
west being  stationed  at  Madison,  Wis.,  Minneapolis,  Minn.,  and  Fargo, 
N.  D.,  respectively.  Towards  the  end  of  the  infringing  period  ap- 
pellee seems  to  have  entered  Kansas,  Indian  Territory,  and  Oklahoma, 
and  to  have  made  sales  at  San  Francisco,  Cal.,  and  Dallas,  Tex.,  and 
during  that  time  it  sold  scatteringly  in  other  wheat-growing  states. 
The  bulk,  however,  of  its  business  was  done  in  the  Northwest.  It 
paid  no  special  attention  to  and  did  not  try  t9  develop  trade  outside 
of  the  territory  covered  by  its  general  agents  as  aforesaid. .  Its  sales 
manager  testified  that  its  business  policy  was  to  seek  no  trade.  Pos- 
sibly he  meant  outside  of  the  territory  covered  by  its  general  agents, 
but  he  did  not  so  limit  his  testimony.  It  sold  only  to  local  dealers, 
except  so  far  as  the  sales  at  San  Francisco  and  Dallas  were  con- 
cerned, which  were  to  jobbers.  It  advertised  its  drills  solely  by  cata- 
logues and  circulars — ^not  by  insertions  in  local  newspapers.  In  1889 
it  had  two  or  three  general  agents;  in  1890,  seven.  Besides  these 
agents  it  employed  what  were  known  as  "ninety-day  men,"  to  aid  the 
local  dealers,  each  year  during  the  90  days  preceding  seeding  time, 
which  began  about  April  1st.  In  1893  it  employed  4  such  men,  in 
1890,  36;  there  being  a  gradual  increase  in  the  number  of  men  so 
employed  each  year  between.  In  1891  its  sales  amounted  to  2,000  or 
3,000  drills ;   in  1899,  to  7,000. 

Until  1888  its  shoe  was  the  same  as  in  the  Hoyt  patent,  save  that 
it  was  shorter ;  and  until  1890,  when  its  efforts  in  the  Northwest  were 
greatly  increased,  weight  alone,  supplied  by  either  a  heavy  iron  hopper 


Digitized  by 


Google 


M'SHEBRT  MFG.  GO.  V.  DOWAGIAC  MFG.  GO.  955 

-attached  to  the  shoe,  or  by  a  chunk  of  irwi  attached  to  the  hopper, 
was  used  for  forcing  the  shoe  into  hard  ground.  At  that  time  a  change 
was  made  from  weight  to  spring  pressure.  This  was  done  to  meet 
conditions  existing  in  the  Northwest.  A  greater  range  of  pressure 
is  demanded  there  because  of  the  nature  of  the  soil  and  obstructions 
in  it.  The  soil  at  seeding  time  is  sometimes  dry  and  sometimes  wet, 
and  in  some  sections  it  is  light  and  loamy,  and  in  others  heavy  and 
compact.  The  obstructions  in  it  consist  of  trash,  such  as  stubble  and 
corn  stalks,  which  on  account  of  the  dryness  of  the  atmosphere  will 
not  rot,  and  in  the  operation  of  the  drill  loads  up  in  front  and  clogs 
it  so  that  it  has  to  be  passed  over  or  cut  through  in  order  to  make 
progress.  Such  obstructions  exist  especially  in  northwestern  Min- 
nesota and  North  Dakota.  The  spring  pressure  adopted  enables  the 
drill  to  pass  over  the  obstructions  and  sow  the  g^ain  successfully. 
In  1890  the  spring  used  was  a  flat  bar  attached  to  a  rock  shaft  near 
the  front  of  the  frame  of  the  drill  and  extended  thence  rearwardly 
to  the  shoe.  In  1891  this  device  was  superseded  by  the  device  de- 
scribed in  the  Hoyt  patent.  That  device,  however,  was  used  only  dur- 
ing that  year.  In  the  summer  thereof  a  change  was  made  by  which 
the  clamping  plates  were  dispensed  with  and  the  pressure  rods  con- 
nected direct  with  the  draft  rods,  and  this  method  of  construction  was 
used  ever  thereafter.  In  the  Northwest  appellee  sold  mainly  wide 
drills,  i.  e.,  drills  having  17  or  more,  or  on  an  average  20,  shoes,  and 
<irawn  by  four  horses. 

How,  then,  were  appellant  company's  customers  located  as  to  the 
territory  covered  by  appellee  ?  Its  plant  is  at  Middletown,  OhJft.  The 
sales  of  the  first  three  years  of  the  infringing  period  were,  with  a  very 
few  exceptions,  to  persons  located  in  Missouri,  Illinois,  Kentucky,  and 
Tennessee.  It  seems  to  have  entered  the  Northwest  for  the  first  time 
in  1896.  This  it  did  by  selling  its  drills  outright  to  the  Minnesota 
Moline  Plow  Company,  jobbers  at  Minneapolis,  the  defendant  in  the 
case  reported  in  118  Fed.  and  55  C.  C.  A.,  supra,  who  in  turn  sold 
to  local  dealers  in  the  Northwest,  who  in  turn  sold  to  the  farmers  there- 
of. It  continued  to  do  this  thereafter  during  the  entire  infringinf? 
period.  In  1899.  after  this  suit  was  brought,  it  seems  to  have  made 
a  raid  into  appellee's  home  territory,  Michigan  and  northern  Indiana, 
and  in  that  year  and  in  1900  it  raided  Wisconsin  also.  Out  of  the 
3,496  drills  in  all  sold  by  it,  at  least  850  of  them  were  to  persons  lo- 
cated outside  of  the  territory  covered  by  appellee's  general  agents. 
They  were  mainly  located  in  Missouri,  Nebraska,  Illinois,  Kentucky, 
Oregon,  Georgia,  and  Tennessee,  and  some  of  them  in  New  York, 
Iowa,  Kansas,  Ohio,  and  Pennsylvania.  The  remainder  thereof  were 
sold  to  persons  located  within  the  field  of  appellee's  operation.  As  to 
the  purchasers  of  said  850  drills,  there  is  not  the  slightest  ground  for 
inferring  that  at  the  time  they  bought  they  were  aware  of  the  .ex- 
istence of  appellee's  drill.  They  were  located  in  territory  not  covered 
by  appellee's  general  agents,  and  where  at  least  it  was  the  business 
policy  of  appellee  not  to  seek  or  develop  trade.  The  mere  fact  that, 
where  they  were  located,  appellee  may  have  sold  its  drill  scattering- 
ly,  IS  not  sufficient  to  justify  an  inference  of  such  awareness  on  their 
part. 
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Is,  then,  the  fact  of  location  within  the  territory  covered  by  appel- 
lee's general  agents,  which  may  be  characterized  as  the  field  of  ap- 
pellee's operation,  sufficient  to  justify  an  inference  that  the  purchasers 
of  the  remainder,  or  of  a  certain  number  at  least,  of  said  3,496  drills 
of  appellant  company's  make  were"  aware,  at  the  time  they  bought, 
of  the  existence  of  appellee's  drill?  It  is  quite  likely  that  some,  if 
not  many  of  them,  were  so  aware.  Possibly  it  is  more  likely  that 
such  of  them  as  were  located  within  appellee's  home  territory  where 
its  operations  had  been  long  continued  were  so  aware  than  sucli  of 
them  as  were  not.  As  to  the  Northwest,  it  did  not  make  any  con- 
siderable effort  therein  until  three  years  before  the  beginning  of  the 
infringing  period.  That  is  quite  a  large  territory,  containing  slightly 
less  than  300,000  square  miles,  and  there  were  in  it  a  great  number 
of  wheat  growers.  As  more  fully  shown  hereafter,  broadcast  seeders, 
hoe  drills,  and  many  makes  of  shoe  grain  drills  were  in  use  therein 
for  sowing  wheat.  The  evidence  establishes  that  a  drill  embodying 
appellee's  patent  was  and  is  the  best  machine  for  sowing  grain  in  that 
territory,  because  of  its  spring  pressure  device,  which  enables  it  readily 
to  overcome  the  obstructions  heretofore  referred  to.  But  notwith- 
standing this,  it  does  not  appear  that  appellee  made  an  attempt  to  cover 
the  entire  territory  at  once.  Its  efforts  seem  to  have  widened  with 
the  years  as  they  went  by.  One  of  appellee's  witnesses,  Mr.  Gregg, 
a  Minnesota  farmer  since  1870,  operating  a  500-acre  farm  on  im- 
proved lines,  and  for  15  years  superintendent  of  the  Minnesota  Farm- 
ers' Institute,  who  has  been  over  that  state  many  times  and  had 
visiteff  the  two  Dakotas  to  a  limited  extent,  seems  to  have  known  but 
little  of  any  other  shoe  grain  drills  in  those  states  than  the  Havana 
press  drill,  one  of  which  he  purchased  in  1886,  and  appellee's  drill,  one 
of  which  he  purchased  in  the  early  90's,  when  during  that  time  there 
were  many  other  shoe  grain  drills  in  use  therein  besides  these  two. 
That  some  of  appellant  company's  customers  in  that  locality  were  more 
ignorant  of  appellee's  drill  than  he  seems  to  have  been  of  such  other 
drills  is  not  at  all  unlikely.  In  view  of  these  considerations  we  find 
it  quite  difficult,  in  the  absence  of  anything  else,  to  say  that  the  pur- 
chasers of  all,  or  any  certain  number  at  least  of  said  3,496  drills  lo- 
cated within  appellee's  field  of  operation,  being  the  purchasers  of  all 
except  850,  were  at  the  time  they  bought  aware  of  appellee's  drill. 

If  this  cannot  be  said,  then,  nothing  else  appearing,  there  is  no  pos- 
sible basis  for  holding  that  the  purchasers  of  all,  or  any  certain  num- 
ber at  least,  of  said  3,496  drills  of  appellant  company's  make,  would 
have  bought  appellee's  drill  on  any  terms  had  they  not  bought  the 
drill  of  appellant  company.  It  cannot  be  so  held  as  to  those  purchasers 
who  were  located  outside  of  appellee's  field  of  operation  and  who 
represent  850  of  said  drills,  because  there  is  nothing  tending  to  show 
that  any  of  them  were  aware  at  the  time  they  bought  of  appellee's 
drill.  Nor  can  it  be  so  held  as  to  those  purchasers  who  were  located 
within  appellee's  field  of  operation,  and  who  represent  the  remainder 
of  said  3,496  drills,  because  it  cannot  be  said  that  all  of  them,  or  those 
representing  a  certain  number  thereof  at  least,  were  aware  at  the  time 
they  bought  of  appellee's  drill.  But  even  if  it  can  be  so  said,  and 
not  only  this  but  that  appellee's  drill  was  actually  offered  to  them. 
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it  cannot,  because  of  two  other  factors,  be  held  that  they  would  have 
bought  appellee's  drill  had  they  not  bought  that  of  appellant  com- 
pany. One  was  that  many  kinds  and  makes  of  machines  for  sowing 
wheat  other  than  the  shoe  drills  of  appellee  and  appellant  company 
were  in  use  and  offered  by  the  trade  during  the  infringing  period  in 
the  field  of  appellee's  operation.  They  were  broadcast  seeders,  hoe 
drills,  other  kinds,  and  many  other  makes  of  shoe  drills  and  disc  drills. 
The  original  machine  was  the  broadcast  seeder.  After  it  came  the 
hoe  drill,  then  the  shoe  drill,  and  finally  the  disc  drill.  Though  the 
shoe  drill,  particularly  one  embodying  appellee's  patent,  was  much  bet- 
ter adapted  to  sowing  wheat  successfully  than  either  the  broadcast 
seeder  or  hoe  drill,  neither  had  been  completely  eliminated  at  the 
close  of  the  infringing  period. 

Appellee's  sales  manager  testified  that  one  of  the  circumstances 
which  it  took  into  consideration  in  estimating  annually  the  number  of 
shoe  drills  to  be  made  by  it  was  the  rapidity  of  the  change  by  farm- 
ers from  broadcast  seeders  to  shoe  drills,  and  that  at  the.  time  he  tes- 
tified, which  was  after  the  end  of  the  infringing  period,  the  shoe  drill 
had  then  almost  entirely  supplanted  the  broadcast  seeder  in  Minne- 
sota and  the  two  Dakotas.  He  further  testified,  however,  that  appellee 
began  in  1895  for  the  first  time  to  make  broadcast  seeders  and  hoe 
drills;  that  in  1896  it  sold  less  than  100  of  each;  that  in  1897,  1898, 
and  1899  it  sold  more  of  each  kind,  200  or  300  of  each,  besides  300 
or  400  cheap  hoe  drills.  As  to  hoe  drills  it  is  testified  that  in  south- 
eastern Minnesota  more  hoe  drills  have  always  been  used  than  shoe 
drills. 

The  shoe  drills  were  of  three  kinds.  One  kind  was  where  there 
were  no  carrying  wheels,  and  the  weight  of  the  machine  was  divid- 
ed between  the  shoes  and  the  following  press  wheels.  Of  this  kind 
there  were  two  makes,  the  Havana  Press  Drill,  made  by  Stoddard 
&  Co.,  of  Dayton,  one  of  which  Mr.  Gregg  purchased  in  1885,  as 
heretofore  stated,  and  the  Ashurst.  Mr.  Gregg  testified  that  at  that 
time  he  had  and  was  still  using  his  Havana  press  drill  under  certain 
conditions  where  it  did  better  than  appellee's  drill,  which  he  owned 
also,  and  that  in  certain  portions  of  North  Dakota  and  Minnesota, 
where  the  soil  is  very  loose  and  a  press  wheel  is  desired,  such  drills 
and  drills  of  that  character  and  style  were  then  largely  used.  The 
Ashurst  went  into  the  Dakotas  in  1889.  In  1899  its  sales  were 
greatly  decreased,  and  it  was  practically  out  of  the  market.  Another 
kind  of  shoe  drill  in  use  and  offered  by  the  trade  in  appellee's  terri- 
tory during  the  infringing  period  was  one  where  the  spring  pressure 
device  was  a  coil  spring  instead  of  a  rod  spring,  as  in  appellee's  pat- 
ent. Of  these  there  were  a  great  number  of  makes.  Ainongst  them 
were  the  Van  Brunt  drill,  of  Van  Brunt  &  Wilkins,  of  Horicon,  Wis.; 
the  Superior  drill  of  the  Superior  Drill  Company,  of  Springfield, 
Ohio;  the  Tiger  drill,  of  Rowell  Company  of  Beaver  Dam, 
Wis. ;  and  the  Hoosier  drill,  of  the  Hoosier  Drill  Company,  of  Rich- 
mond, Ind. — which  were  the  chief  makes  of  that  kind  of  shoe  drill. 
There  were  probably  others.  The  shoe  drill,  with  such  a  spring 
pressure  device,  preceded  that  with  the  rod  spring.     But  it  was  not 
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as  successful  a  machine  as  the  latter,  particularly  in  localitifes  where 
it  came  in  contact  with  obstructions  of  the  character  hereinbefore 
referred  to,  and  it  has  been  gradually  supplanted  by  the  latter,  ex- 
cept as  to  one  make.  That  make  is  the  Van  Brunt.  In  1892  it  ap- 
peared with  a  device  for  raising  and  lowering  the  toe  of  the  shoe,  and 
in  dealing  with  such  obstructions  it  is  fairly  successful,  sufficiently 
so  to  be  able  to  maintain  itself  in  competition  with  the  shoe  drill  hav- 
ing a  rod  spring  as  its  spring  pressure  device.  The  other  kmd  of 
shoe  drills  was  the  one  where  the  rod  spring  was  the  spring  pres- 
sure device.  Hoyt,  appellee's  assignor,  was  the  inventor  thereof. 
But  appellant  company  was  not  the  only  other  maker  of  such  drills 
besides  appellee.  There  were  a  number  of  other  infringers  of  ap- 
pellee's patent.  Besides  appellant  company's  drill  there  was  the  Ken- 
tucky drill,  of  Brennan  &  Co.,  of  Louisville,  Ky.,  held  to  infringe  in 
the  case  of  127  Fed.  and  62  C.  C.  A.,  supra;  a  drill  made  by  the 
Cassopolis  Manufacturing  Company,  of  Cassopolis,  Mich.,  held  to  in- 
fringe in  the  case  in  121  Fed.  and  68  C.  C.  A.,  supra;  the  Peoria 
drill,  of  Selby,  Starr  &  Co.,  of  Peoria,  111.;  the  Richmond  Cham- 
pion drill,  of  the  Wayne  Works  of  Richmond,  Ind. ;  and,  possibly, 
also,  drills  made  by  the  National  Drill  Company,  of  Dublin  or  Lib- 
erty, Ind.,  and  by  the  Monitor  Manufacturing  Company,  of  Minne- 
apolis, Minn. — all  or  most  of  which  drills  have  also  been  held  to  in- 
fringe appellee's  patent.  The  sales  of  the  Kentucky  drill  during  the 
infringing  period,  and  mainly  in  the  field  of  appellee's  operation, 
were  greatly  more  than  appellant  company's  drill,  possibly  as  many 
as  10,000,  and  the  sales  of  the  other  infringing  drills  amount«ed  pos- 
sibly to  as  much  as  5,000  or  6,000.  Then  as  to  the  disc  drill.  It  was 
introduced  about  1898.  This  drill  requires  no  previous  plowing  for 
preparing  the  soil  for  seeding,  but  cultivates  the  ground  at  the  same 
time  that  it  sows  the  grain.  Of  course,  such  a  drill  is  adapted  to 
dealing  with  obstructions  of  the  character  stated,  inasmuch  as  it  will 
cut  through  them.  But  inasmuch  as  the  ground  is  generally  plow- 
ed prior  to  seeding  in  the  Northwest,  it  does  not  seem  to  have  been 
generally  introduced  in  that  portion  of  appellee's  field  of  operation. 
Upon  its  introduction,  however,  it  made  rapid  progress,  and  appellee 
with  many  other  manufacturers  engaged  in  pushing  it.  In  oflFering 
these  different  kinds  and  makes  of  seeding  machinery  to  the  wheat 
growers  of  appellee's  field  of  operation,  there  were  possibly  as  many 
as  15  different  concerns  engaged.  Each  was  in  active  competition 
with  the  other,  and  each  had  its  numerous  agents  extolling  the  vir- 
tues of  its  particular  kind  or  make  of  machine  and  offering  it  for 
sale  on  such  terms  as  it  saw  fit. 

The  other  factor  referred  to  above  is  that  the  price  at  which  ap- 
pellant company  sold  its  drills  was  much  less  than  the  price  at  which 
appellee  offered  its  drill  and  was  willing  to  sell.  In  view  of  these 
two  additional  factors,  it  would  seem  to  be  impossible  for  one  to  say 
that  all  of  the  purchasers  of  appellant  company's  drill  located  within 
appellee's  field  of  operation,  or  so  many  of  them  as  represented  a 
certain  numbier  at  least  of  the  drills  which  it  sold  therein,  would  have 
bought  appellee's  drill  had  they  not  bought  that  of  appellant  corn- 
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pany*s,  even  though  at  the  time  they  bought  they  may  have  been  aware 
of  appellee's  drill  and  it  was  actually  put  at  them  to  buy.  At  that 
time  those  persons  either  already  had  seeding  machinery  or  they  did 
not  have  it  If  they  then  had  such  machinery,  it  is  quite  likely  that 
it  was  machinery  inferior  in  merit  to  a  drill  embodying  appellee's 
patent  like  that  of  appellant  company  and  appellee's  drills,  such,  for 
instance,  as  a  broadcast  seeder,  or  a  hoe  drill,  or  a  shoe  drill  of  the 
Havana  type,  or  with  a  coil  spring  other  than  the  Van  Brunt.  If  it 
was  of  equal  merit,  it  is  not  likely  that  they  would  have  made  any 
further  purchase.  In  such  case  it  is  possible  that  at  the  same  time 
there  were  offered  to  them,  besides  the  drills  of  appellant  company 
and  appellee's  other  drills  of  equal  merit  with  them,  or  substantially 
M),  such  as  the  Van  Brunt,  or  the  drills  of  appellee's  other  infringers, 
or  possibly,  if  it  was  in  1898  and  after,  a  disc  drill.  It  is  just  as 
likely  that  the  Van  Brunt  and  the  drills  of  appellee's  other  infrin- 
gers were  then  offered  them  as  that  appellee's  drill  was.  If  they  did* 
not  then  have  seeding  machinery  and  were  buying  for  the  first  time, 
it  is  possible  that  said  inferior  machinery,  as  well  as  that  of  equal 
merit,  came  in  competition  with  appellant  company  and  appellee's 
drills.  This  is  just  as  likely  as  that  kppellee's  drill  was  then  offered 
them. 

That  appellant  company  in  the  first  alternative  succeeded  in  dis- 
placing the  inferior  machinery,  or  in  the  second  won  out  as  against 
it,  is  not  evidential  that  appellee  would  have  done  likewise  had  appel- 
lant company  not  been  there,  for  it  may  have  been  that  it  was  appel- 
lant company's  price  that  enabled  it  to  do  so,  and  that,  therefore,  ap- 
pellee's price  would  have  been  against  its  being  able  to  do  likewise. 
But  even  if  it  was  not  appellant  company's  price  that  enabled  it  to 
do  so,  but  the  merit  of  its  drill,  its  price  simply  enabling  it  to  win 
out  as  agai^st  appellee,  it  does  not  follow  that  appellee  would  have 
sold  had  not  appellant  company  been  there,  for  the  Van  Brunt  and 
the  drills  of  appellee's  other  infringers,  and  possibly  the  disc  drills, 
drills  of  equal  or  substantially  equal  merit  with  appellee's  drill,  were 
there  and  offered,  at  least  so  far  as  the  Van  Brunt  and  drills  of  said 
other  infringers  were  concerned,  at  a  lower  price  than  appellee's. 
Indeed,  if  appellant  company  had  not  been  there,  it  would  seem  to  be 
more  likely  that  the  sale  would  have  gone  to  some  one  of  appellee's 
other  infringers  than  to  appellee,  and  just  as  likely  that  it  would  have 
.ijone  to  some  one  of  them  as  to  appellee  had  their  prices  been  the 
same  as  appellee's.  The  existence  of  this  inferior  machinery  alone 
in  connection  with  the  fact  that  appellant  company's  price  was  much 
lower  than  appellee's  is  sufficient  to  interfere  with  one's  concluding 
that  all  or  so  many  of  said  purchasers  would  have  bought  appellee's 
drill  had  not  appellant  company  offered  its  drill,  even  though  they 
may  have  been  aware  of  the  existence  of  appellee's  drill  and  it  had 
been  put  at  them  to  buy.  The  existence  of  the  Van  Brunt  drill  alone, 
without  reference  to  such  fact,  is  sufficient  to  interfere  with  one's 
so  concluding.  Possibly  the  existence  of  the  disc  drill  is  also  alone 
sufficient  to  that  end.  The  existence  of  the  drills  of  appellee's  other 
infringers,   even  though  they   had   been  offered  at  appellee's   price. 
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is  alone  sufficient  to  interfere  with  one's  so  concluding.  But  certainly, 
in  view  of  the  existence  of  all  this  seeding  machinery  and  the  fierce 
competition  between  the  sellers  thereof  that  covered  the  entire  field 
of  appellee's  operation  during  the  whole  infringing  period,  it  is  the 
purest  speculation,  at  least  in  the  absence  of  the  evidence  which  we 
have  laid  aside  for  the  time  being,  for  one  to  say  what  all  or  so 
many  of  said  purchasers  would  have  done  had  they  not  bought  ap- 
pellant company's  drill,  much  more  so,  if  that  were  possible,  that  they 
would  have  bought  appellee's  drill  had  they  not  done  so. 

What,  then,  is  that  evidence,  and  what  is  its  effect?  As  stated,  it 
is  a  portion  of  the  testimony  of  appellee's  sales  manager  and  three  of 
its  general  agents.  Its  sales  manager  testified  that  in  the  immediate 
vicinity  of  Dowagiac,  where  its  plant  was  located,  it  sold  to  the  farm- 
ers on  an  average  20  to  30  drills  per  year;  that  in  1898  (probably 
meaning  1899)  one  of  its  former  general  agents,  who  had  left  appel- 
lee and  engaged  with  appellant  company,  placed  an  agent  at  Dow- 
agiac and  immediately  began  selling  its  drill  at  about  $20  per  drill 
lower;  that  during  that  year  appellant  company  secured  the  most  of 
said  trade  and  appellee's  sales  T^ere  very  few,  but  in  1900  and  1901 
it  reduced  its  prices  and  kept  a  canvasser  out  with  a  team  several 
months  in  each  year,  and  it  succeeded  in  getting  nearly  all  of  the  trade. 
He  further  testified  generally  that  the  sale  of  appellant  company's 
drill  had  quite  materially  affected  the  sales  of  appellee's  drills,  be- 
cause of  them  being  built  so  nearly  on  the  same  lines  and  being  sold 
at  lower  prices;  that  just  to  what  extent  it  affected  them  was  prob- 
lematic, but  that  it  materially  curtailed  them  and  to  some  extent  af- 
fected its  prices.  Appellee's  general  agent  stationed  at  Madison, 
Wis.,  during  the  years  1899  and  1900,  the  years  when,  as  before  stat- 
ed, appellant  company  made  a  raid  into  that  state,  testified  that  in 
those  years  appellant  company  offered  its  drill  in  Wisconsin  at  a 
much  less  price  than  appellee's  price  for  its  drill;  that  it  sold  its  drill 
to  eight  named  dealers,  who,  prior  to  that  time,  handled  appellee's 
drill  and  had  not  handled  appellant  company's;  that  this  competi- 
tion reduced  the  number  of  sales  of  appellee's  drills,  and  that  in  his 
opinion  if  appellant  company  had  not  been  in  the  market  a  like  num- 
ber of  appellee's  drills  would  have  been  sold,  instead  of  appellant 
company's.  Appellee's  general  agent,  stationed  at  Minneapolis,  Minn., 
since  1898,  testified  that  in  the  fall  of  1898  he  came  in  contact  with 
dealers  who  told  him  that  appellant  company's  drill  had  been  offered 
to  them  at  a  great  reduction  from  appellee's  price;  that  in  1899 
some  of  them  reduced  their  order  of  appellee's  drill,  and  at  the  time 
of  settlement  told  him  that  they  had  sold  appellant  company's  drill. 
He  further  testified  that  since  that  time  the  latter  drill  had  been  in 
strong  competition  with  appellee's,  and  was  offered  at  such  low 
prices  that  he  could  not  compete  and  consequently  lost  agencies,  and 
his  orders  were  in  many  instances  cut  in  on.  He  gave  two  instances : 
One,  where  appellee  lost  a  sale  to  six  farmers  at  Bellevue,  Minn., 
and  the  other  at  Hoffman,  Minn.,  where  appellee  only  sold  seven  or 
eight  drills,  when  it  had  usually  sold  a  full  car  load  each  'year.  Both 
these  instances,  however,  happened  in  1901,  after  the  close  of  the  in- 
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friiiging  period  involved  herein.  Appellee's  general  agent  at  Fargo 
since  1897  or  1898  testified  that  he  had  met  with  strong  competition 
from  appellant  at  Graceville  and  Hallock,  Minn.,  and  Larimore, 
Church's  Ferry,  Leeds,  and  Langdon,  N.  D.;  that  in  1899  appellant 
company  sold  to  appellee's  local  dealers  at  Hallock,  Minn.,  who  had 
been  such  for  five  or  six  years  previous,  and  appellee  was  unable  to 
sell  to  them  at  all  on  account  of  price ;  and  that  in  the  same  year  ap- 
pellant company  also  secured  appellee's  local  dealer  at  Langdon,  and 
it  was  compelled  to  put  a  salaried  man  there  and  sell  its  drill  to  farm- 
ers at  nearly  wholesale  prices,  in  order  to  sell  any  at  all.  He  testified 
generally  that,  in  his  opinion,  he  could  have  sold  at  least  76  per  cent, 
of  the  drills  appellant  company  had  sold  in  addition  to  his  regular 
trade,  and  that  the  oflFer  of  appellant  company's  drill  at  cut  prices 
caused  appellee  to  lose  a  great  many  sales. 

This  is  all  the  evidence  of  this  character  which  the  record  contains. 
Several  things  in  regard  to  it  are  to  be  noted.  In  the  first  place,  one 
is  impressed  with  the  paucity  of  instances  which  appellee  has  present- 
ed of  appellee  coming  into  direct  competition  with  it  during  the  eight 
years  covered  by  the  infringing  period.  The  only  cases  given  are 
that  at  Dowagiac,  in  appellee's  home  territory;  that  at  eight  differ- 
ent places  in  its  Madison  territory;  that  at  two  different  places  in 
its  Minneapolis  territory,  after  the  close  of  the  infringing  period; 
and  that  at  six  different  places  in  its  Fargo  territory.  Again,  assum- 
ing that  it  is  enough  to  engender  the  opinion  that  appellee  did  lose 
some  sales  by  reason  of  the  competition  of  the  defendant,  it  does  not 
present  any  data  by  which  the  master  or  this  court  could  say  that  so 
many  sales  made. by  defendant  were  sales  which  would  have  been 
made  by  complainant  but  for  its  interference.  If  it  does  not  do  this, 
there  is  no  ground  for  more  than  nominal  damages.  Further,  this 
evidence  suggests  that  possibly  it  was  within  appellee's  power  to  have 
made  out  that  it  lost  a  certain  number  at  least  of  the  sales  made  by 
appellant  company,  and  this  by  proving  at  least  the  number  of  drills 
the  appellant  company  sold  to  the  eight  dealers  in  appellee's  Madison 
territory  and  to  the  six  dealers  in  the  Fargo  territory  referred  to 
above,  who  were  old  customers  of  appellee.  It  might  be  reasonable 
to  conclude  that  if  appellee's  old  customers  had  not  bought  appellant 
company's  drills  they  would  have  bought  a  like  number  of  appellee's. 

In  the  case  of  Zane  v.  Peck  (C.  C)  13  Fed.  475,  Judge  Shipman 
said : 

'*!  think  that  the  mnater  was  justified  l>y  the  testimony  In  finding  that  but 
for  the  infringement  the  plaintiffs  would  have  made  the  sales  of  their  faucets 
to  their  old  customers,  which  were  made  to  them  of  the  infringing  faucets  by 
the  defendants." 

Still,  further,  the  opinions  of  said  witnesses  that  appellee  lost  sales 
by  reason  of  appellant  company's  sales  or  as  to  the  extent  of  its  losses 
does  not  help  matters.  As  said  by  Judge  Sanborn,  in  the  case  of 
Central  Coal  &  Coke  Company  v.  Hartman,  111  Fed.  96,  49  C.  C.  A. 
244: 

"The  speculations  and  conjectures  of  witnesses  who  know  no  facts  from 
which  a  reasonably  accurate  estimate  can  be  made  form  no  better  basis  for  a 
judgment  than  the  conjectures  of  the  Jury  without  facta" 
leo  F.--61 
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And,  finally,  we  have  appellee's  sales  manager's  word  for  it  that 
the  extent  to  which  appellant  company's  sales  affected  the  sales  of  ap- 
pellee is  "problematic."  If  the  evidence  in  the  record  gets  us  no 
further  than  this,  as  to  that  extent  no  allowance  can  be  made  appellee 
for  sales  lost. 

Such,  then,  is  substantially  all  that  the  record  presents  us  that  can 
be  claimed  to  have  a  tendency  to  make  out  that  appellee  would  have 
made  the  sales  which  appellant  company  made  had  it  not  made  them. 
There  is  nothing  in  it  tending  to  establish  that  appellee  lost  all,  or  any 
certain  number  at  least,  of  said  sales.  There  are  other  slight  consid- 
erations presented  in  the  evidence  which  tend  to  render  the  matter  more 
uncertain,  but  it  is  not  necessary  to  make  any  detailed  reference  to  them. 

We  have  treated  the  question  presented  for  determination  here  as  be- 
ing whether  appellee  would  have  made  said  sales  had  not  appellant 
company  made  them,  and  not  as  whether  appellee  or  some  other  in- 
fringer of  its  patent  would  have  made  them  had  not  appellant  company 
made  them.  It  cannot  be  maintained  that,  if  the  evidence  established 
that  appellee  or  some  other  such  infringer  would  have  made  said  sales, 
or  some  certain  number  of  them  at  least,  had  not  appellant  companv 
made  them,  the  appellee  would  be  entitled  to  recover  from  appdlant 
company  as  damages  the  profits  which  it  would  have  made  had  it  made 
said  sales  or  such  certain  number  thereof.  There  was  no  concert  of 
action  between  appellant  company  and  said  other  infringers.  Each 
one  was  acting  on  its  own  account,  and  neither  was  responsible  for 
the  action  of  the  other.  But  the  evidence  did  not  t«id  to  establish 
this.  In  the  state  of  the  evidence  it  is  not  possible  to  say  that  many  of 
the  purchasers  of  said  drills  would  not  have  retained  or  purchased 
inferior  machinery,  or  the  Van  Brunt  drill,  possibly  of  somewhat 
less  and  yet  substantial  merit,  or  the  disc  drill,  had  they  not  bought 
the  drill  of  appellant  company,  and,  if  so,  how  many  of  them  would 
have  so  done. 

It  is  not  enough  to  show  that  it  is  probable  complainant  has  lost 
some  sales  and  therefore  sustained  some  damages.  Damages  cannot  be 
given  upon  such  a  conjectural  basis.  Seypiour  v.  McCormick,  Mayor 
V.  Ransom,  and  Philp  v.  Nock,  cited  heretofore.  To  say  that  every 
farmer  who  bought  an  improved  spring  shoe  drill  would  have  bought 
the  Dowagiac  drill  when  the  field  was  full  of  competition  selling  the 
drill  of  other  infringers  with  whom  the  McSherry  Company  was  not 
in  accord,  or  a  drill  of  some  other  make,  is  the  wildest  speculation, 
and  ignores  the  well-known  effect  of  the  methods  employed  for 
exploiting  such  mechanism.  In  Reed  v.  Lawrence  (C.  C.)  29  Fed.  920, 
Judge  Severens,  referring  to  such  a  contention,  said: 

"To  say  that  every  purchaser  would  have  bought  a  spring-toothed  harrow 
having  the  peculiarity  of  the  Garver  patent,  and  wo,uld  have  bought  no  other 
Rprlng  harrow,  is  impossible,  without  ignoring  what  is  constantly  happening 
througttbut  the  country." 

In  Tatum  v.  Gregory  (C.  C.)  51  Fed.  446,  the  petition  claimed 
the  profits  he  would  have  made  upon  sales  made  of  an  infringing 
device;  Judge  McKenna,  now  Mr.  Justice  McKenna,  denied  the  suf- 
ficiency of  the  evidence  upon  which  the  master  had  allowed  such  dam- 
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ages.  The  very  learned  judge  in  respect  of  the  evidence  to  make  out 
such  damages,  after  referring  to  the  inadequacy  of  some  evidence 
claimed  as  direct  evidence  that  particular  sales  had  been  lost  through 
the  presence  of  the  infringer  in  the  market,  said : 

"And  no  presumption  can  be  safely  Indulged  In  against  the  fact  tbat  there 
were  other  competitors  of  complainants  besides  respondents*  other  edgers, 
and  other  Infringers.  If  the  other  edgers  are  conceded  to  be  inferior,  they 
were  cheaper,  and  the  testimony  shows  were  salable;  and  there  are  suits 
pending  against  other  Infringers  In  this  condition  of  things  and  the  evidence, 
it  would  be  incurring  too  much  rlsl^  of  doing  Injustice  to  decide  that  plaintiffs 
would  have  made  the  sales  which  respondents  made.  In  other  words,  that  the 
purchasers  from  respondents  would  not  have  bought  them  or  another,  some 
other  edger,  or  bought  the  same  edger  from  another  Infringer,  but  would  have 
bought  of  plaintiffs  at  a  higher  price ;  that  they  would  not  have  done  what 
the  witness  said  they  did  do.  I  do  not  think,  therefore,  that  the  evidence  sus- 
tains the  finding  of  the  master  that  the  plaintiffs  Incurred  $1,74Z62  damages 
by  respondents'  sales." 

No  case  cited  by  appellee  shows  an  allowance  of  damages  for  sales 
lost  upon  any  such  line  of  evidence  as  that  upon  which  the  decree  of 
the  court  below  was  based.  The  case  of  Manufacturing  Company 
v.  Cowing,  105  U.  S.  253,  26  L.  Ed.  987,  which  has  been  much  relied 
upon,  was  a  totally  different  case  upon  its  facts.  That  was  a  case  in 
which  the  question  was  whether  the  entire  gain  of  the  defendant  in 
making  and  selling  an  infringing  device  was  a  loss  sustained  by  the 
patentee.  The  device  of  the  patent  was  an  improved  pump,  which  had 
superseded  all  other  pumps  in  use  for  pumping  gas.  There  was  no 
market  for  this  pump  except  in  the  oil-producing  region  of  Pennsyl- 
vania and  Canada,  and  less  than  a  thousand  supplied  the  demand.  It 
was  also  found  that  the  infringer  could  not  enter  the  field  unless  he 
took  the  improvement  of  the  patentee  arid  added  to  his  old-style  pump, 
and  the  court  found  without  the  improvement  no  sales  would  have'been 
effected.    Upon  this  state  of  facts  the  court  said : 

"This  is  an  exceptional  case.  A  limited  locality  required  a  particular  kind 
of  pump,  to  be  used  only  in  that  locality  for  a  special  purpose.  The  market 
was  not  only  limited  to  a  particular  locality,  but  It  was  unusually  limited  in 
demand.  A  single  manufacturer  possessing  the  facilities  the  appellant  bad 
could  easily,  and  with  reasonable  promptness,  fill  every  order  that  was  made. 
There  was  no  other  pump  that  could  succcssifully  compete  with  that  controlled 
by  the  patent.  Under  these  circumstances  it  is  easy  to  see  that  what  has  been 
the  appellees'  gain  in  this  business  must  necessarily  have  been  the  appellant's 
loss,  and  consequently  the  appellant's  damages  are  to  be  measured  by  the  ap- 
pellees' profits  derived  from  their  business  in  that  special  and  limited  market. 
This,  as  it  seems  to  us,  is  the  logical  result  of  the  rule  which  has  been  stated. 
By  infringing  on  the  appellant's  rights,  the  appellees  obtained  the  advantage 
of  the  increased  marketability  of  their  pumps.  The  action  of  the  court  below, 
therefore,  limiting  the  field  of  inquiry  as  to  damages,  cannot  be  sustained." 

Appellee's  counsel  does  not  contend  that  there  are  any  data  in  the 
record  from  which  it  can  be  argued  that  appellee  would  have  made  all 
or  any  certain  number  at  least  of  those  sales  had  not  appellant  company 
made  them.  His  position  is  that,  by  certain  action  on  its  part,  appellant 
company  prevented  appellee  from  showing  that  such  was  the  case,  and 
that  therefore  it  should  be  treated  as  if  it  had  shown  it.  In  the  course 
of  the  preparation  of  this  case  in  the  lower  court,  appellee  placed  the 
manager  of  the  Minnesota  Moline  Plow  Company,  the  jobber  to  whom 
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a  large  number  of  said  3,496  drills  were  sold  by  appellant  company 
between  1898  and  1900,  against  whom  appellee  then  had  a  suit  pending 
in  the  Circuit  Court  for  the  District  of  Minnesota,  which  resulted  in 
the  decision  reported  in  118  Fed.  and  55  C.  C.  A.,  referred  to  above, 
on  the  witness  stand  within  said  District  of  Minnesota,  and  asked  him 
to  give  the  prices  at  which  said  plow  company  resold  the  drills  so  pur- 
chased by  it  to  dealers,  and  to  produce  its  book  of  account  with  its 
customers  showing  the  number  of  drills  which  it  had  so  resold.  On  ad- 
vice of  appellant  company's  counsel,  the  witness  declined  to  answer  the 
question  and  to  produce  said  books.  Thereupon  appellee  applied  to 
Judge  Lochren,  sitting  as  Circuit  Judge  of  said  court,  to  make  an  or- 
der requiring  the  witness  to  answer  and  to  produce,  and  the  said  plow 
company  made  an  application  to  him  to  make  an  order  in  said*  suit 
against  it  preventing  appellee  from  making  an  inquiry  of  its  officers  or 
employes  as  to  the  contents  of  said  books  or  as  to  the  persons  to  whom 
or  the  prices  at  which  the  drills  purchased  from  appellant  company 
were  resold  by  it.  Said  judge  denied  the  former  motion  and  granted 
the  latter.  This  is  the  action  on  the  part  of  appellant  company  which 
is  relied  on  as  relieving  appellee  of  the  burden  of  making  out  its  case 
in  the  particular  now  in  question.  It  is  claimed  that  if  it  had  not  thus 
been  balked  it  would  have  shown  who  the  exact  customers  of  the  plow 
company  were,  and  with  this  information  could  have  shown  further 
why  they  purchased  appellant  company's  drill  and  that  they  would 
have  purchased  appellee's  drill  had  they  not  done  so. 

It  is  not  entirely  clear,  to  say  the  least,  that  appellee  in  this  matter 
had  any  such  ultimate  purpose  in  view.  We  are  somewhat  impressed 
with  the  notion  that  the  object  of  this  inquiry  was  solely  for  the  pur- 
pose of  showing  the  prices  .at  which  said  plow  company  resold  said 
drills,  upon  the  idea  either  that  it  could  recover  of  appellant  company 
the  profits  which  said  plow  company  made  upon  such  resale,  or  that 
it  would  show  that  said  prices  were  considerably  less  than  appellee's, 
and  thereby  tend  to  make  out  that  it  lost  the  sales  which,  were  so  made. 
But  it  is  not  important  that  we  state  the  grounds  of  this  impression. 
Appellee  in  the  instance  heretofore  referred  to  did  prove  who  certain 
of  the  exact  customers  to  whom  said  plow  company  sold  appellant 
company's  drill  were,  and  that  they  were  its  old  customers,  and  it 
could  have  shown  through  them  exactly  how  many  drills  they  bought 
from  the  plow  company,  but  it  did  not  do  so.  Appellant  company 
had  the  right  in  good  faith  to  take  the  position  that  appellee  was  not 
entitled  to  this  evidence,  and  there  is  nothing  impugning  its  good  faith 
in  the  matter. 

Judge  Lochren  held  that  it  was  right.  Appellee  could  have  ques- 
tioned his  action  in  the  appellate  court  and  had  him  set  right  if  in 
error,  but  this  it  did  not  do.  This  it  did  as  to  similar  action  had 
in  the  Brennan  Case  pending  in  the  Circuit  Court  for  the  Western 
District  of  Kentucky,  and  it  was  held  that  appellee  was  entitled  to 
the  evidence  it  sought,  even  though  it  may  have  been  irrelevant 
Dowagiac  Mfg.  Co.  v.  Lochren,  143  Fed.  211,  74  C.  C.  A.  341.  We 
fail  to  see  anything  in  appellant  company's  preventing  in  this  way  the 
introduction  of  this  evidence  to  relieve  appellee  of  the  burden  of  mak- 
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ing  out  its  case.  No  presumption  exists  that  if  appellee  had  been 
allowed  to  have  its  way  it  would  have  made  it  out. 

When  we  come  to  consider  the  report  of  the  special  master  and 
the  opinion  of  the  lower  court,  all  that  we  find  relied  on  as  upholding 
the  allowance  of  these  damages,  is  the  fact  that  appellee  could  have 
supplied  3,496  drills  in  addition  to  what  it  did  supply,  and  the  further 
fact  that  appellant  com^pany  was  a  wanton  and  malicious  pirate.  But 
the  fact  that  appellee  could  have  supplied  this  additional  number  of 
drills  is  not  sufficient  in  and  of  itself  to  entitle  appellee  to  the  damages 
allowed.  It  must  appear  that  it  would  have  sold  them  liad  not  appel- 
lant company  made  the  sales  it  did.  The  burden  was  on  appellee  to 
introduce  evidence  of  data  from  which  this  could  be  inferred.  It  was 
not  relieved  of  this  burden  by  the  fact  that  appellant  company  was  a 
wanton  and  malicious  pirate.  It  is  questionable  whether  it  was  such, 
and  whether  more  can  be  said  of  it  than  that  it  was  a  stubborn  de- 
fender of  what  it  believed  were  its  rights,  though  the  way  in  which, 
after  it  was  sued,  it  raided  appellee's  home  and  Madison  territories 
with  appellee's  former  general  agent  at  Madison  in  charge  of  its 
forces  may  be  thought  to  indicate  a  degree  of  viciousness.  But,  how- 
ever this  niay  be,  the  quality  of  the  act  of  infringement  complained 
of  had  no  relevancy  on  the  question  as  to  whether  the  sales  which  ap- 
pellant company  made,  or  a  certain  number  of  them  at  least,  were 
sales  lost  by  appellee,  which  was  essential  in  order  for  appellee  to 
be  entitled  to  the  damages  allowed.  Any  consideration  thereof  when 
that  problem  is  up  for  solution  is  calculated  to  interfere  with  the  free 
play  of  one's  mind  thereon. 

Our  conclusion,  therefore,  is  that  the  appellee  was  not  entitled  to 
be  allowed  damages  for  profits  that  it  would  have  made  had  it  sold 
any  of  the  drills  which  appellant  company  sold.  There  is  some  evi- 
dence that  it  was  compelled  to  reduce  its  prices  slightly  and  to  incur 
additional  expense  in  employing  more  men  to  push  its  drills  by  reason 
of  the  competition  to  which  it  was  subject.  But  no  allowance  was 
made  or  is  claimed  on  that  account.  It  is  not  clearly  made  out  just 
what  its  loss  in  this  particular  was,  and  the  evidence  comes  short  of 
showing  that  this  loss  was  due  to  appellant  company's  particular  com- 
petition, just  as  much  so  as  it  comes  short  of  showing  that  appellee 
would  have  made  the  sales  which  appellant  company  made  had  not  it 
not  made  them. 

The  decree  awarding  more  than  nominal  damage  to  appellee  is  re- 
versed as  to  the  appellant  company. 

This  decree  is  also  appealed  from  by  the  individual  appellants,  C.  B. 
Oglesby  and  T.  O.  Eichelberger.  It  was  claimed  at  the  time  the  suit 
was  brought  that  they  were  respectively  the  president  and  the  secretary 
and  treasurer  of  the  appellant  company.  It  is  made  a  question  wheth- 
er they  are  sued,  and  the  decree  is  against  them  in  their  official  or  in 
their  individual  capacity.  It  is  also  questioned  whether,  even  though 
appellee  may  have  been  entitled  to  all  the  relief  granted  as  ap:ainst  the 
appellant  company,  it  was  entitled  to  any  relief  whatever  against  them 
in  either  capacity.  We  do  not  find  it  necessary  to  dispose  of  ei- 
ther question.  As  appellee  was  not  entitled  to  a  decree  against  ap- 
pellant company  for  any  damages,  it  was  not  entitled  thereto  against 
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the  Other  appellants.  So  far  as  the  profits  are  concerned,  though  en- 
titled to  the  decree  therefor  as  against  the  appellant  company,  it  is 
not  entitled  thereto  as  against  the  other  appellants.  The  appellant  com- 
pany alone  received  those  profits.  It  is  not  claimed  that  the  other  ap- 
pellants received  any  portion  thereof. 

The  decree  is  therefore  reversed  in  toto  as  to  the  individual  ap- 
pellants. 

Then  as  to  the  cross-appeal.  As  appellee  was  not  entitled  to  the 
first  item  of  damages,  it  follows  that  it  was  not  entitled  to  the  second. 
And,  as  it  was  entitled  to  no  damages  at  all,  there  was  no  room  for 
application  of  the  trebling  statute.  That  statute  has  no  relation  to 
profits.    It  concerns  damages  alone. 

As  to  the  costs,  it  is  equitable  to  divide  them  equally  between  the 
appellant  company  and  the  appellee  in  both  the  lower  court  and  this 
court,  and  we  so  direct. 

The  cause  is  remanded  to  the  lower  court  for  further  proceedings 
consistent  herewith. 

Simultaneously  with  said  cause,  there  was  heard  and  submitted  an 
appeal  by  said  Dowagiac  Manufacturing  Company  from  a  decree  of 
the  lower  court  in  favor  of  said  C.  B.  Oglesby  upon  his  so-called 
cross-bill  treated  in  the  lower  court  as  an  original  bill,  the  relief  which 
it  sought  and  the  ground  thereof  being  set  forth  in  the  case  of 
Dowagiac  Mfg.  Co.  v.  McSherry  Mfg.  Co.  (C.  C.  A.)  165  Fed.  524, 
granting  him  the  relief  sought  thereby.  The  ground  upon  which  that 
relief  was  granted  was  that  in  the  record  in  the  foregoing  cause  said 
company  was  not  entitled  to  a  decree  against  said  Oglesby.  This  was 
error.  That  relief  was  not  sought  on  that  ground.  It  was  sought  on 
the  ground  of  fraud  in  the  procurement  of  the  decree  whose  enforce- 
ment was  sought  to  be  enjoined.  The  lower  court  had  lost  all  control 
over  its  enforcement  on  any  other  ground.  But  inasmuch  as  we  have 
reversed  said  decree  for  error,  it  is  not  necessary  that  we  pass  on  the 
question  of  fraud.  The  decree  in  favor  of  Oglesby  is  therefore  re- 
versed, with  direction  to  divide  the  costs  as  aforesaid,  and  this  opinion 
will  be  filed  in  both  cases. 

RICHARDS,  Circuit  Judge,  dissents. 


PHILLIPS  V.   FABER   SULKT  CO. 

(Circuit  Court,  W.  D.  New  York.    April  14.  1008.) 

No.  206. 

Patents—Infrinoement— Speed  Wagon". 

The  Phillips  patent,  No.  611,438,  for  a  speed  wagon,  was  not  anticipat- 
ed and  discloses  invention ;   also  held  infringed. 

In  Equity.     On  final  hearing. 

Roberts,  Becker,  Messer  &  Groat  (Tracy  C.  JBecker  and  Alfred  L. 
Becker,  of  counsel),   for  complainant. 

George  B.  Selden  (Ernest  Wilkinson  and  Samuel  T.  Fisher,  of 
counsel),  for  defendant. 
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HAZEL,  District  Judge.  The  bill  charges  infringement  of  patent 
No.  611,438,  issued  to  complainant  on  September  27,  1898,  for  im- 
provements in  speed  wagons — light  four-wheeled  vehicles  with  nar- 
row bodies,  used  chiefly  on  circular  racing  tracks  with  fast  running 
horses.  The  body  of  the  speed  wagon  is  supported  on  a  running 
gear  of  peculiar  style  or  construction,  consisting  of  front  and  rear 
portions,  each  carrying  on  spindles  the  front  and  rear  wheels.  These 
two  portions  of  the  running  gear  are  not  directly  connected  with  each 
other,  but  are  separately  attached  to  the  vehicle  body,  and,  except  for 
the  fifth  wheel  and  the  thill  couplings  carried  by  the  front  portion, 
they  are  substantially  similar  in  construction.  The  novel  features  of 
the  frame  of  the  wagon  are  claimed  to  exist  in  the  employment  of 
a  so-called  double  truss,  which  carries  the  fifth  wheel  at  its  front  por- 
tion; its  lower  ends  extending  downwardly  to  the  inner  ends  of  the 
wheel  spindles.  The  arched  and  rearwardly  inclined  brace  engages 
at  its  extremities  the  extremities  of  the  spindles.  By  this  arrange- 
ment the  arched  brace  connects  with  the  spindles  on  the  outside  of 
the  wheels,  the  spindles  become  a  part  of  the  wagon  frame,  and 
rigidity  of  the  spindles  is  secured. 

The  patent  has  11  claims,  all  of  which  are  in  issue  except  the  fifth, 
sixth,  and  ninth.  The  first  claim,  which  contains  the  important  ele- 
ments, may  be  fully  set  forth,  and  an  epitome  of  the  others  will  suffice 
to  enable  an  understanding  of  the  controversy.  Claim  1  reads  as  fol- 
lows : 

"1.  A  speed  wagon  conelstlng  of  front  and  rear  trus^-frames  carrying  the 
wheel  spindles,  each  frame  extending  upward  perpendicularly  from  the 
spindles,  an  arched  brace  for  each  frame  and  its  set  of  spindles  arranged  at 
an  angle  of  subfltantially  forty-five  degrees  to  the  said  frame,  and  a  wagon 
body  connecting  said  frames  and  having  said  arched  braces  bearing  against  the 
bottom  of  the  same,  said  braces  having  substantially  straight  portions  at  their 
bearing  against  the  body,  substantially  as  described." 

The  essential  elements  of  this  claim  are  (1)  front  and  rear  truss- 
frames  carrying  the  wheel  spindles  perpendicularly  from  the  spindles ; 
(2)  an  arched  brace  for  each  frame  and  its  set  of  spindles,  arranged 
at  an  angle  of  substantially  forty-five  degrees  to  said  frame;  (3) 
a  wagon  body,  connecting  said  frame  and  having  the  arched  braces 
bearing  against  the  bottom  of  the  same.  Claim  2  is  similar  to  the 
first,  and  includes  "the  inwardly  and  upwardly  inclined  arched  brace" ; 
claim  3  is  broader,  and  embraces  the  feature  of  separate  frames  for 
the  front  and  rear ;  claim  4  is  for  the  running  gear,  including  a  thill 
connection  directly  above  the  spindles ;  claim  7  is  for  an  arched  sup- 
porting frame,  the  spindles  and  inclined  brace,  and  the  fifth  wheel ; 
claim  8  is  substantially  the  same  as  the  preceding  claim,  except  that 
it  mentions  "lateral  arched  braces";  claim  10  specifically  relates  to 
the  combination,  including  a  king-bolt  support ;  and  the  eleventh  claim 
is  for  a  front  arched  frame  and  brace  in  combination  with  the  fifth 
wheel.    In  his  specification  the  patentee  says : 

**My  invention  has  reference  to  speed  wagons ;  and  the  object  of  the  inven- 
tion is  to  overcome  and  remedy  certain  material  defects  in  speed  wagons  as 
they  are  now  constructed,  all  substantially  shown  and  described  and  par- 
ticnlarly  pointed  out  in  the  claims." 
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According  to  the  evidence  the  defects  in  the  speed  wagon  consisted 
of  objectionable  strains,  vibrations,  and  swaying  on  the  fifth  wheel, 
due  to  the  high  speed  which  race  horses  attain  in  running  with  ve- 
hicles of  this  class.  Emphasis  is  laid  upon  the  feature  of  the  patent 
by  which  the  truss  frames  are  arranged  perpendicularly  to  the  wagon 
body  and  the  brace  frames  extend  approximately  at  an  angle  of  45 
degrees  to  the  body.  The  problem  presented  to  the  inventor,  and 
which  he  designed  to  solve,  was  to  remove  the  strain  caused  by  the 
weight  of  the  pull  of  the  driver  from  the  running  gear  and  the  king- 
bolt to  the  arched  brace.     Speaking  on  this  point  the  patentee  says: 

"So  perfectly  does  this  constructioTi  and  arrangement  of  parts  operate  that 
I  can  use  a  materially  lighter  running  gear  than  before,  with  greatly  improv- 
ed effects  in  rigidity  of  frame  and  action  on  the  road." 

The  defendant  contends  that  the  claims  in  controversy  lack  pat- 
entable invention,  and,  even  should  the  court  sustain  them  as  covering 
a  combination  of  elements,  that  it  does  not  infringe,  because  the  de- 
tails of  construction,  together  with  the  arrangement  of  the  brace  and 
truss  frames  at  an  angle  of  substantially  45  degrees,  is  wholly  absent 
in  its  construction.  The  complainant,  however,  rejoins  that  as  far 
as  the  particular  construction  is  concerned  he  was  a  pioneer,  and 
therefore  a  broad  construction  must  be  given  to  the  claims.  He  also 
insists  that,  even  if  the  claims  are  limited  to  the  details  of  construc- 
tion, the  preponderance  of  the  evidence  shows  that  the  defendant's 
structure  embodies'  the  subject-matter,  and  by  the  employment  of  sub- 
stantially the  same  elemental  features  the  identical  functional  result 
is  attained. 

The  first  proposition  for  discussion  is  whether  the  first  and  second 
claims  disclose  invention.  None  of  the  prior  patents  for  sulkies  or 
speed  wagons  contain  the  element  of  an  "inclined  arched  brace  for  each 
frame  and  its  spindles  arranged  substantially  at  forty-five  degrees  to 
said  frame."  I  do  not  doubt  the  analogy  between  the  sulkies  and 
speed  wagons;  but  nevertheless  it  is  not  clear  to  me  that  the  patents 
cited  by  defendant  relating  to  sulkies  anticipate  the  patent  in  suit. 
The  arrangement  of  complainant's  arched  brace  connected  to  the  spin- 
dles is  not  found  in  the  prior  art;  nor  does  the  brace  found  in  sul- 
kies or  other  vehicles  suggest  its  application  by  the  skilled  in  the  art 
to  the  Phillips  structure.  It  is  true  that  in  the  patent  to  Windle, 
No.  587,828,  the  wagon  body  may  be  supported  on  the  front  and 
rear  axles  without  using  a  pole  or  reach;  yet  such  structure  has  not 
the  arched  brace  connected  to  the  spindles  which  i#  the  essential  ele- 
ment of  the  claims  under  discussion.  The  braces,  j,  in  the  Windle 
wagon  are  differently  arranged  than  those  of  the  Phillips  structure, 
they  being  used  to  impart  rigidity  to  the  reach  when  fixed  to  the 
trusses;  and,  moreover,  the  truss  frames  are  vertically  arranged  in 
connection  with  the  spindles.  But  as  they  are  without  the  inclined 
arched  brace  I  do  not  think  they  can  possibly  attain  the  particular 
object  of  the  patent  in  suit.  The  prior  patent  to  Wells,  No.  577,339, 
is  for  improvement  in  sulky  to  prevent  the  rocking  motion.  Braces 
are  shown  running  from  the  spindles  to  the  forward  thills;  but. such 
structure  does  not  anticipate  the  patent  in  suit,  for  it  has  not  the  truss 
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frame  built  from  the  wheek  and  the  inclined  brace  of  the  claims  in 
suit.  The  Perrcn  speed  wagon  is  also  without  the  inclined  brace, 
nor  has  it  the  arrangement  for  bracing  the  outer  ends  of  the  spindles ; 
hence  the  spindles,  being  unsupported  at  their  ends,  lack  the  rigidity 
produced  in  complainant's  arrangement  of  spindles.  Nor  does  the 
Clark  patent,  No.  622,150,  disclose  the  elements  of  claim  2.  In  the 
Phillips  patent,  as  already  observed,  the  arched  brace  inclines  up- 
wardly and  at  its  upper  end  adjoins  the  straight  portion  lying  in  the 
same  plane  as  the  upper  part  of  the  vertical  truss.  This  feature  is  not 
found  in  the  Clark  patent.  There  the  inclined  member  is  above  the 
vertical  member,  and  if  a  wagon  body  were  put  upon  the  frame  the 
inclined  member  would  be  below  the  plane  of  the  truss.  Various 
other  patents  are  cited  in  anticipation ;  but,  as  the  elements  are  used 
in  a  different  form  or  shape,  they  do  not  require  special  attention, 
in  view  of  what  has  been  said  regarding  the  Windle,  Wells, 
and  Clark  references. 

In  my  estimation  claims  1  and  2  are  not  devoid  of  invention.  The 
patentee  is  not  thought  to  have  been  a  pioneer  in  the  sense  that  he 
was  the  first  to  invent  a  light  four-wheeled  speed  wagon  without 
the  necessity  of  a  pole  or  reach ;  but  by  his  adaptation  he  has  improved 
wagons  of  this  class  by  remedying  certain  indicated  defects.  It  may 
be  conceded  that  his  improvement  is  not  far  removed  from  mechanical 
skill,  yet  it  is  believed  that  the  conception  was  not  so  obvious  as  to  re- 
move any  doubt  which  the  court  may  entertain  as  to  the  necessity  of 
exercising  the  inventive  faculty  in  making  the  improvement.  The 
claims  should  not  be  construed  so  narrowly  as  to  deprive  the  patentee 
of  the  improvement  he  has  concededly  made  in  the  speed  wagon  in- 
dustry. The  limitation  of  the  claims  in  the  patent  ofiice  does  not,  in 
my  estimation,  operate  to  conclude  the  patentee  from  asserting  that 
the  details  and  mechanisms  of  construction  of  defendant's  wagon 
and  assembling  of  the  parts  was  substantially  such  as  pointed  out 
in  the  specification  in  suit 

Infringement. 

The  defendant's  speed  wagon  substantially  embodies  the  elements  of 
claims  1  and  2.  Its  truss  frame  does  not  extend  perpendicularly  to 
the  wagon  body,  nor  do  its  brace  frames  incline  at  an  angle  of  45  de- 
grees thereto.  But  it  is  shown  that  the  upward  extension  of  the  truss 
frame  is  about  76  degrees ;  that  is,  14  degrees  from  the  perpendicular. 
According  to  the  complainant's  expert  witness  Nathan,  the  angle 
between  the  truss  frame  and  the  arch  brace  in  the  defendant's  struc- 
ture is  actually  52  degrees,  and  the  expert  witnesses  for  the  defendant 
agree  that  an  angle  of  49  degrees  practically  covers  the  angle  of 
complainant's  structure.  Upon  this  point  I  am  satisfied  that  no  new 
result  or  function  is  created  by  the  difference  in  the  angle  of  the 
truss  frame.  To  strengthen  this  view  it  may  be  stated  that  the  spec- 
ification and  claim  1  in  suit  refer  to  an  inclination  of  the  brace  "of 
about  forty-five  degrees"  and  "substantially  forty-five  degrees." 
Nor  does  the  adaptation  by  the  defendant  of  a  bar  running  from  the 
slanting  arched  brace  to  join  the  inner  side  of  the  spindle  secure  a 
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different  functional  eifect  than  that  which  is  obtained  by  the  arched 
brace  of  the  patent  in  combination  with  the  other  elements  of  claim 
1.  The  removal  in  defendant's  structure  of  the  thill  connection  fur- 
ther back  from  the  point  of  connection  of  the  thill  with  the  clips  of 
the  Phillips  patent  does  not  avoid  the  claim  covering  the  inventor's 
arrangement,  nor  do  the  words  "above  said  spindles,"  contained  in 
claim  4,  call  for  a  construction  which  would  place  the  clip  connec- 
tion directly  above  the  spindles.  Claim  3,  which  apparently  is 
broader  than  the  others,  is  thought  to  be  valid,  as  it  includes  the 
truss  support  carrying  the  wheel  spindles  and  mentions  the  inclined 
brace  engaging  the  ends  of  the  spindles.  Properly  construed,  this, 
of  course,  must  be  deemed  to  refer  to  "frames  extending  vertically 
upward"  and  connecting  with  the  inclined  frame  substantially  at 
the  angle  specified  and  as  herein  construed.  The  indicated  differ- 
ence in  mounting  the  running  gear  in  defendant's  construction  is 
inconsequential;  and  the  round  fifth  wheel,  while  somewhat  unlike 
that  of  complainant  in  form,  appears  to  be  supported  across  the 
frame  and  brace,  to  which  it  is  firmly  attached. 

There  is  nothing  novel  in  the  employment  of  a  fifth  wheel  in  a 
speed  wagon.  In  the  Windle  wagon  the  fifth  wheel  is  not  supported 
or  braced  by  portions  of  the  running  gear.  The  essential  feature  of 
the  claim  in  suit  consists  in  mounting  the  fifth  wheel  in  such  manner 
as  to  support  it  across  the  arched  frame  and  the  inclined  brace.  I 
incline  to  the  belief  that  by  this  method  of  construction  rigidity  is 
imparted  to  the  running  gear  and  that  the  manner  of  its  construction 
and  its  functional  effect  was  not  obvious.  The  tenth  and  eleventh 
claims  include  the  king-bolt  located  midway  between  the  fifth  wheel 
and  its  supporting  brace.  The  king-bolt,  of  course,  was  familiar  to 
the  art;  but,  considered  in  the  light  of  its  use  in  combination  with 
the  rigid  front  frame  and  its  inclined  brace,  it  must  be  regarded  as  a 
detail  of  construction. 

The  various  elements  and  features  of  construction  of  the  Phillips 
invention,  or  their  substantial  equivalents,  are  used  by  the  defendant 
in  the  construction  of  its  speed  wagon,  and  in  consequence  of  such 
use  and  appropriation  the  functional  characteristics  of  the  patent  in 
suit  are  secured  thereby. 

In  my  judgment  complainant  is  entitled  to  a  decree,  with  costs, 
for  infringement  of  the  involved  claims,  to  wit,  1,  2,  3,  4,  7,  8,  10, 
and  11,  and  an  accounting,  as  prayed  for  in  the  bill. 
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DONNBB  V.  AMERICAN  SHEET  &  TIN  PLATE  CO, 

(Circuit  Court,  W.  D.  Pennsylvania.     April  24,  1906.) 

No.  22,  May  Term.  1906. 

1.  PaTXNTS— Im-KHFEBINO  PATENTS— SUITS  TO  DBCLABB  VOID, 

To  make  out  a  case  under  Rev  St.  8  4918  (U.  S.  Comp.  St  1901,  p. 
8394),  for  adjudging  a  patent  void  for  Interference,  there  must  be  an 
actual  conflict  and  not  mere  Infringement,  and  In  determining  whether 
there  Is  an  interference  the  court  cannot  go  beyond  the  claims  as  to 
which  it  Is  charged  so  as  to  consider  the  patent  as  a  whole. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  38,  Patents,  §S  146, 
147.] 

2.  Same— Infringement— Rolling  Slack  Plate. 

The  Donner  patent  No.  620,541,  for  a  method  and  mechanism  for 
rolling  black  plate  by  means  of  a  set  or  sets  of  rolls  arranged  in  con- 
tinuous train,  to  which  the  sheets  are  successively  fed  on  a  moving  table 
or  conveyor,  the  sheets  being  matched  or  made  into  packs  In  the  course 
of  the  process,  and  reheated  between  the  sets  of  rolls  as  required,  while 
no  one  of  the  claims  alone  may  express  the  full  Invention,  as  a  whole 
was  not  anticipated,  and  discloses  Invention.  Claim  5,  for  pinch  rollers 
to  hold  the  matched  sheets  in  place  and  shape  while  being  fed  into  the 
rolls,  Is  void  for  anticipation,  but  claim  4,  covering  mechanism  for  match- 
ing the  sheets  without  interrupting  the  contlnui^  of  th^  operation,  dis- 
closes novelty  and  Invention.     Such  claim  also  held  Infringed. 

In  Equity.  Suit  fox  infringement  of  letters  patent,  No.  620,641  for 
rolling  black  plate,  granted  to  William  H.  Donner  February  28,  1899. 
On  final  hearing. 

James  I.  Kay,  for  complainant. 

James  K.  Bakewell  and  Charles  Neave,  for  defendants. 

ARCHBALD,  District  Judge.^  So  far  as  the  bill  proceeds  for  the 
cancellation  of  the  alleged  interfering  claims  of  the  Bray  patent,  it  is 
clear  that  it  cannot  be  sustained.  To  make  out  a  case  under  section 
4918  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3394),  where 
this  is  provided  for,  there  must  be  actual  conflict,  and  not  mere  infringe- 
ment. Gold  Ore  Separating  Co.  v.  United  States  Disintegrating  Co.,  6 
Blatchf .  307,  Fed.  Cas.  No.  5,608 ;  Mfg.  Co.  v.  Craig  (C.  C.)  49  Fed. 
370.  Otherwise,  whenever  a  defendant  justified  under  a  patent,  and 
was  found  to  infringe,  a  cancellation  could  be  ordered,  even  though  the 
infringing  patent  was  for  a  valuable  improvement,  which,  subject  to 
the  principal  invention,  the  patentee  had  a  perfect  right  to  maintain. 
It  has  therefore  been  held  that  the  interference,  authorizing  a  cancel- 
lation, does  not  exist  between  a  patent,  having  a  dominant,  broad, 
claim,  and  a  later  one,  having  a  subordinate,  specific  claim.  Stonemetz 
Machinery  Co.  v.  Brown  Machine  Co.  (C.  C.)  57  Fed.  601;  Brown 
Co.  V.  Stonemetz  Mach.  Co.,  58  Fed.  571,  7  C.  C.  A.  374.  Nor,  un- 
less the  claims  in  controversy  cover  the  same  mechanical  construction 
or  device.  Simplex  Railway  Appliance  Co.  v.  Wands,  115  Fed.  617,  63 
C.  C.  A.  171.  And  in  determining  whether  there  is  an  interference, 
within  the  meaning  of  the  statute,  the  court  cannot  go  beyond  the  claims 

1  Specially  assigned. 
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as  to  which  this  is  charged,  so  as  to  consider  the  patent  as  a  whole. 
Mfg.  Co.  V.  Craig  (C.  C.)  49  Fed.  370.  Stonemetz  Machinery  Co.  v. 
Brown  Machine  Co.  (C.  C.)  57  Fed.  601. 

In  the  present  instance,  comparison  is  made  between  claim  4  of  the 
Donner  (complainant's)  patent,  and  claims  6  and  10  of  the  Bray,  both 
relating  to  a  mill  for  the  rolling  of  black  plate;  the  former  of  which 
(claim  4)  is,  in  terms,  for  "a  continuous  train  in  which  two  of  the 
sets  of  rolls  are  sufficiently  removed  from  each  other  to  allow  the 
bars  or  sheets  to  be  matched  between"  the  said  rolls ;  while  the  latter 
(claim  6)  is  for  "a  combination  with  two  pairs  of  reducing  rolls  ar- 
ranged in  tandem,  of  a  matching  device  located  between  and  in  line 
with  the  rolls"  the  matcher  being  provided  with  suitable  stop  mechan- 
ism ;  and  (claim  10)  for  "a  continuous  mill  having  a  series  of  sets  of 
rolls  arranged  in  tandem  and  matching  mechanism  interposed  between 
two  of  the  sets."  Conceding,  of  necessity,  that  these  claims  are  much 
alike,  dealing  with  the  same  general  idea  as  they  do,  they  nevertheless 
differ  in  the  way  of  treating  it,  to  such  an  extent  that  a  cancellation  of 
either  of  them  is  not  warranted.  Critically  analyzed,  Donner  simply 
calls  for  a  matching  pass  or  space  in  which  to  match;  while  Bray 
declares,  in  the  one  claim,  for  a  matcher  or  matching  device  with  suit- 
able stop  mechanism,  and  in  the  other  for  matching  mechanism  or 
means  to  effect  the  matching,  without  more.  However  closely  they  may 
thus  approach  each  other,  patentably  considered,  they  are  not  the  same, 
the  one  being  directed  to  a  place  where  matching  can  be  done,  and  the 
other  to  the  means  for  bringing  it  about.  It  may  be  that,  having  regard 
to  the  scope  of  the  invention  as  disclosed  by  the  specifications,  match- 
ing mechanism  is  to  be  read  into  the  Donner  claim,  of  which  more  anon. 
But  taking  it  as  it  stands,  as  at  present  we  must,  while  the  fact  of 
matching  is  no  doubt  involved  in  it,  the  same  as  in  the  claims  of  the 
Bray,  each  is  concerned  with  a  different  phase,  which,  on  an  application 
to  cancel,  is  to  be  regarded  as  distinct.  Even  if  this  were  not  so,  and 
the  Donner  is  to  be  taken  as  though  matching  mechanism  were  actual- 
ly expressed,  this  necessarily  would  be  of  the  same  general  character  as 
that  described  in  the  specifications,  and  the  same  being  true  of  that 
called  for  in  the  Bray,  the  simple  stop  fingers  of  the  one  are  not  to  be 
identified  with  the  highly  organized  arrangement  provided  for  in  the 
other,  however  they  may  both  lead  to  the  same  result.  The  case  is 
therefore  to  be  disposed  of,  entirely  aside  from  the  question  of  inter- 
ference, on  the  validity  of  the  complainant's  patent  and  the  infringe- 
ment charged. 

As  already  stated,  the  patent  in  suit  reliatcs  to  the  rolling  of  black 
plate,  which  is  the  basis  of  commercial  tin,  and  is  much  thinner  than 
ordinary  sheet.  According  to  the  art  previously  practiced  for  nearly 
200  years  and  which  is  still  in  extended  use,  the  metal,  in  the  form  of 
heated  bars,  of  about  the  width  intended  for  the  finished  sheet  is  fed 
back  and  forth,  two  following  each  other  at  a  time,  between  plain  faced, 
adjustable  rolls,  arranged  in  single  stands,  two  rolls  high,  and  tended 
by  three  workmen,  a  feeder  or  rougher,  and  a  catcher,  to  actually  handle 
the  metal,  and  a  skilled  roller  or  watcher,  to  oversee  the  whole.    After 
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each  passage  of  the  metal  through  the  rolls,  the  rolls  are  screwed  closer 
together,  until  the  sheet  has  been  brought  down  to  what  is  known  as  a 
matching  thickness,  which  is  usually  after  the  fourth  reduction,  upon 
which  two  or  moreof  the  sheets  are  seized  by  the  workmen  with  tongs 
and  put  together  into  a  pack,  and  in  this  shape,  with  or  without  re- 
heating, they  are  again  rolled,  on  the  same  or  another  stand,  the  roll- 
ing in  packs,  by  reason  of  the  extra  pressure  so  secured,  having  the 
effect  of  reducing  the  sheets  in  a  way  that  nothing  else  will.  If  re- 
quired to  be  reduced  to  a  still  lower  gage ;  the  sheets  are  pulled  apart, 
so  as  to  prevent  their  sticking  or  welding — 2.  fruitful  source  of  trouble 
— and  after  having  been  doubled  over  like  a  sheet  of  paper  are  again 
reheated  and  rolled,  and  for  extreme  reduction,  they  may  be  redoubled 
and  rolled  again.  Finally,  when  all  has  been  accomplished  that  is 
desired  in  this  direction,  the  sheets  are  put  singly  through  smooth- 
ing rolls  to  give  them  a  superficial  finish.  Between  each  of  the  orig- 
inal reductions  or  passes,  the  rolls  have  to  be  carefully  adjusted  for 
the  next  turn,  for  which  service  a  person  with  especial  skill,  to  watch 
or  "nurse"  them,  is  required,  the  heat  imparted  by  the  metal  being  an 
element  to  be  reckoned  with,  and  often  affecting  the  rolls  unequally, 
spoiling  the  sheets.  The  packs  also,  on  being  put  into  the  furnace  with 
others  which  are  hotter,  tend  to  draw  down  the  temperature  of  the 
latter  and  cool  or  harden  them,  which  has  likewise  to  be  carefully  con- 
sidered and  attended  to.  These  are  some,  but  by  no  means  all,  of  the 
difficulties  involved  in  the  process,  which  in  all  its  phases  is  a  delicate 
one  calling  for  the  skill  of  trained  and  high-priced  workmen.  Preserv- 
ing the  essential  steps  of  it,  the  complainant  claims  to  have  arranged 
for  its  successful  performance  on  a  series  of  rolls,  set  in  tandem  or 
continuous  train,  the  heated  metal,  instead  of  being  reduced  on  single 
stand  r6lls,  which  have  to  be  adjusted  after  each  reduction,  being 
passed  on  from  one  pair  of  rolls  to  another,  by  means  of  a  conveyor  or 
moving  table,  each  pair  being  set  to  do  the  particular  work  assigned 
to  it,  and  being  kept  at  the  proper  temperature  or  contour  for  doing 
so,  by  virtue  of  the  uniform  heat  of  the  bars  or  sheets  which  are  fed 
to  it  in  a  regular  and  continuous  manner.  Being  the  first  to  make  use 
in  this  way  of  continuous  rolling  for  the  manufacture  of  sheet  plate, 
contrary  to  the  prevailing  view  as  to  its  practicability,  and  claiming 
to  have  thereby  made  a  radical  departure  in  the  plate  rolling  art,  the 
complainant  asks  to  be  protected  in  the  patent  which  he  has  obtained 
for  it,  against  which  it  is  charged  that  the  defendants  infringe. 

The  character  of  the  invention,  and  the  objects  sought  to  be  accom- 
plished by  it,  will  be  best  shown  by  reference  to  the  specifications, 
where,  after  describing  the  hand  method,  with  single  stand  rolls,  pre- 
viously pursued,  and  the  disadvantages  of  it,  it  is  said  by  the  inventor : 

"The  object  of  my  iDventlon  is  to  provide  a  plant  and  method  of  working: 
the  jnetal  whereby  the  time  and  labor  consumed  in  passing  the  metal 
back  over  the  i^olls  is  obviated  and  the  iron  redHcedmore  rapidly^^  and  with- 
out changing  the  adjustments  of  the  rolls.  A  further  object  is  to  provide  a 
plant  of  this  character  wherein  the  metal  after  each  set  of  reductions  is  re- 
heated in  a  furnace-chamber,  at  a  point  remote  from  the  sets  of  packs  which 
have  been  subjected  to  one  less  series  of  reductions  and  to  obtain  a  continuous 
plant  wherein  the  various  sets  of  rolls  are  maintained  at  substantially  the 
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same  temperature  by  reason  of  the  metal  passing  therethrough  in  a  continu- 
ous or  regular  manner,  thus  giving  more  accurate  sheets  and  reducing  the  li- 
ability of  breaking  the  roll&'* 

Proceeding  by  reference  to  the  accompanying  drawings  to  partic- 
ularly describe  the  apparatus  designed  to  embody  the  invention,  it  is 
said: 
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"Figure  1  is  a  diagrammatic  plan  view,  partly  in  section,  showing  a  plant 

*  ♦  ♦  constructed  in  accordance  with  my  invention;  and  Fig.  2  is  a  de- 
tailed view  of  a  stop  mechanism. 

"In  the  drawings,  A  represents  a  lieatlxig-fumace  having  chambers  2,  3,  and 
4,  in  wlilch  the  bars  are  heated.  This  furnace  may  be  provided  with  one  or 
as  many  chambers  as  desired.  When  the  bars  are  brought  to  the  proper  heat 
in  this  furnace,  they  are  taken  to  a  continuous  mill,  D,  consisting  of  several 
^ts  of  two-titghi  rolls,  of  which  I  have  shown  six  sets,  arranged  in  tandem; 

*  *    *    each  set  of  rolls  being  provided  with  a  feed-table  or  conveyor. 

*  *  *  which  is  shown  as  consisting  of  a  series  of  ^rocket-chains  passing 
over  positively-driven  sprocket-wheels  at  their  ends,  though  other  forms  of 
positively-driven  feed-tables  may  be  employed,  if  desired.  ♦  ♦  •  The 
metal  being  placed  upon  the  first  feed-table  passes  through  the  set  of  rolls, 
6,  and  being  reduced  therein  emerges  upon  the  second  feed-table,  which  car- 
ries it  to  the  rolls,  6,  in  which  it  receives  a  further  reduction,  and  thence 
passes  on  in  a  similar  manner  through  the  sets  of  rolls,  7  and  8.  The  next 
set  of  rolls,  9,  is  spaced  a  sufficient  distance  from  the  set,  8,  so  that  the  plates 
may  be  matched  at  this  point,  if  desired,  the  feed-table  between  rolls  8  and 
9  being  correspondingly  lengthened  for  this  purpose.  To  stop  the  plates  upon 
the  table  between  the  rolls  8  and  9,  I  show  tilting  fingers,  29,  arranged  be- 
tween the  chains  near  the  end  of  this  table  ♦  ♦  ♦  to  be  swung  into  upper 
position  to  stop  the  metal  or  into  lowered  inoperative  position  by  a  lever,  30. 
From  roll,  9,  the  metal  passes  through  set,  10,  and  on  emerging  from  this  set 
of  rolls  the  metal,  which  has  now  been  reduced  to  a  suitable  gage  for  doubling, 
emerges  upon  a  feed-table,  12,  by  which  it  is  carried  to  a  doubler,  13,  upon 
which  it  is  suitably  doubled  and  taken  to  the  furnace,  B,  having  chambers, 
14,  in  which  the  doubled  pack  is  reheated.  The  pack  being  heated  In  one  of 
the  chambers  of  this  furnace  is  drawn  out  and  reduced  in  the  continuous 
train,  B,  it  being  first  placed  upon  a  conveyor.  15,  and  carried  to  a  set  of 
rolls,  16,  In  which  it  is  reduced  and  emerges  upon  a  feed-table,  17,  l^  which 
It  is  carried  to  another  set  of  rolls,  18,  in  which  it  is  further  reduced  and 
drops  upon  the  feed-table,  19,  by  which  it  is  taken  to  the  doubler,  20.  After 
being  doubled  therein  the  pack  is  then  taken  to  a  reheatlng-fumace,  C,  and 
being  reheated  in  one  of  the  chambers,  21,  thereof  is  taken  to  a  third  continu- 
ous train,  F,  consisting  of  three  sets  of  rolls  ♦  ♦  ♦  having  feed-tables  or 
conveyors  ♦  ♦  ♦  similar  to  those  of  the  other  trains.  The  metal  passing 
through  these  three  seta  of  rolls  is  reduced  therein  to  the  proper  gage  of  sheets 
and  emerges  upon  a  conveyor,  26. 

"In  order  to  prevent  twisting  or  spreading  of  the  pack  between  the  sets  of 
rolls  after  it  has  been  reduced  in  gage  to  a  point  where  this  may  occur,  I  pref- 
erably provide  in  front  of  and  closely  adjacent  to  the  reduclng-rolls  small 
rollers,  27,  which  act  upon  the  packs  passing  through  these  rolls,  guiding 
them  and  preventing  twisting  and  spreading  by  their  action  upon  the  surface 
of  the  sheets  in  the  same  manner  as  a  workman  operating  with  tongs.  I  have 
shown  these  rollers  as  used  upon  the  last  six  sets  of  the  reducing  rolls ;  but 
they  may  of  course  be  placed  wherever  necessity  demands  between  the  rolls. 
The  number  of  continuous  trains  or  mills,  as  well  as  the  number  of  sets  6f 
rolls  in  each  train,  may  be  varied  as  desired  without  departing  from  my  in- 
vention, according  to  the  number  of  reductions  and  the  gage  of  sheet  which 
are  desired.  The  advantages  of  my  invention  will  be  apparent  to  those  skilled 
in  the  art,  since  the  labor  and  time  of  reducing  the  metal  are  greatly  decreas- 
ed, a  greater  number  of  reductions  can  be  given  before  reheating  the  pack, 
and  the  number  of  workmen  is  materially  reduced.  Since  I  use  one  pair  of 
rolls  for  each  reduction  instead  of  making  several  reductions  on  one  mill, 
the  reductions  are  more  uniform  and  accurate  than  where  the  adjustments 
are  being  continually  changed.  The  adjustments  of  the  tension  of  the  rolls 
which  regulates  these  reductions  are  made  easy  for  an  unskilled  workman, 
whereas  the  adjustment  by  the  ordinary  method  heretofore  used  requires  the 
close  attention  of  a  skilled  roller.  The  packs  being  fed  to  the  rolls  in  a  con- 
tinuous and  regular  manner,  the  rolls  are  kept  at  a  substantially  uniform 
temperature,  and  hence  at  about  the  same  contour  or  shape,  giving  more  ac- 
curate sheets  than  formerly  and  avoiding  breakage  of  the  roUs  by  reason  of 
contractiiig  and  expanding  thereof." 
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On  this  eight  claims  are  formulated,  the  complainant  refying  how- 
ever only  on  the  fourth  and  fifth. 

"1.  In  the  manufacture  of  black  plates  or  sbeets,  a  heatlng-fumace*  a  con- 
tinuous train  made  up  of  several  sets  of  rolls  arranged  adjacent  thereto  in 
tandem,  a  doubler  arranged  to  act  upon  the  metal  after  passing  througt\  the 
continuous  train,  a  heating-fumace  to  which  the  doubled  pack  is  taken,  and 
another  continuous  train  to  which  the  metal  is  taken  from  the  latter  furnace; 
substantially  as  described. 

"2.  The  method  of  mraidng  black-sheets,  which  consists  in  heating  a  series  of 
packs,  rolling  each  pack  successively  .by  passing  it  through  the  several  sets  of 
rolls  of  a  continuous  mill,  doubling  each  pack,  reheating  the  doubled  packs 
in  series,  rolling  each  pack  successively  by  passing  it  through  the  several  sets 
of  rolls  of  a  second  continuous  train,  and  continuously  supplying  the  packs  to 
the  furnaces  and  to  the  continuous  trains ;.  substantially  as  described. 

*'3.  The  method  of  making  black-sheets,  which  consists  in  heating  a  series  of 
packs,  rolling  the  packs  successively  by  passing  them  through  a  contiguous 
train  made  up  of  separate  sets  of  rolls,  doubling  the  rolled  packs,  placing  the 
doubled  packs  in  a  series  in  a  furnace-chamber  at  a  point  remote  from  those 
being  rolled,  rolling  each  pack  successively  by  passing  it  through  a  second 
continuous  train  of  rolls  and  supplying  the  packs  in  series  to  the  furnaces  and 
to  the  rolls,  so  as  to  keep  the  latter  at  a  substantiaUy  uniform  temperature; 
substantially  as  described. 

"4.  In  a  plant  for  rolling  black-plate,  a  continuous  train  in  which  two  of 
the  sets  of  roils  are  sufficiently  removed  from  each  other  to  allow  the  bars  or 
sheets  to  be  matched  between  said  sets  of  rolls ;   substantially  as  described. 

''5.  In  the  manufacture  of  black,  plates  or  sheets,  the  combination  of  sev- 
eral sets  of  rolls  arranged  in  tandem  in  a  continuous  manner,  and  driven  roll- 
ers arranged  between  them,  said  rollers  being  arranged  to  prevent  buckling; 
substantially  as  described. 

"6.  In  the  manufacture  of  black  plates  or  sheets,  the  combination  with  a 
set  of  rolls,  of  driven  chains  arranged  to  carry  the  plates  or  sheets  to  said 
rolls,  and  rollers  in  front  of  the  rolls  and  arranged  to  prevent  twisting  or 
spreading  of  the  metal ;   substantially  as  described. 

"7.  In  a  plant  for  the  manufacture  of  black-plate,  the  combination  with 
several  continuous  trains,  each  made  up  of  two  or  more  sets  of  rolls  arranged 
in  tandem,  of  furnaces  arranged  between  the  trains  and  arranged  to  heat  the 
metal  coming  from  each  train ;  substantially  as  described. 

"H.  In  the  manufacture  of  black  plates  or  sheets,  a  heating-furnace,  a  con- 
tinuous train  made  up  of  several  sets  of  roils  arranged  in  tandem,  a  doubler 
arranged  to  act  upon  the  metal  after  passing  through  the  contUiuous  train,  a 
heatinj^-furnace  to  which  the  doubled  pack  Is  taken,  another  continuous  train 
to  which  the  metal  is  taken  from  the  latter  furnace,  and  positively-driven  feed 
mechanism  between  the  sets  of  rolls  of  each  continuous  train,  substantially 
as  described.". 

It  will  be  observed  from  this  somewhat  extended  consideration  of 
the  terms  of  the  patent,  which  is  necessary,  in  my  judgment,  to  a 
correct  understanding  of  it,  that  it  is  combinedly  for  a  method  or  pro- 
cess and  an  apparatus  or  mill  on  which  to  practice  it,  the  claims  being 
correspondmgly  given  up,  some  to  the  one  and  some  to  the  other.  And, 
each  being  supposed  to  be  devoted  to  different  phases  or  features  of 
the  same  general  inverjtion,  all  have  therefore  to  be  taken  into  consider- 
ation in  determining  its  exact  nature  and  scope.  Thus — passing  by  the 
second  and  third  claims  which  deal  solely  with  the  method  or  process — 
of  the  apparatus  claims,  the  first  is  concerned  with  the  first  half  of  the 
operation,  covering  the  initial  heating  furnace,  the  first  set  of  reducing 
rolls,  arranged  tandem,  in  continuous  train,  the  intermediate  doubler 
and  reheating  furnace,  to  double  and  heat  the  pack  which  has  been 
made  up,  and  a  second  continuous  train  to  which  the  sheets  are  taken 
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from  the  latter  furnace;  from  which  the  eighth  claim  differs  only  in 
having  the  additional  element  of  positively  driven  feed  mechanism  to 
act  as  a  conveyor  and  pass  the  metal  on  continuously  to  the  rolls; 
while  the  seventh  merely  declares  generally  for  several  continuous 
trains,  without  other  specification  than  that  each  is  to  be  made  up  of  two 
or  more  sets  of  rolls,  arranged  in  tandem,  with  furnaces  in  between  the 
trains  to  reheat  the  metal  coming  severally  from  them.  It  is  in  this 
setting  that  we  find  the  fourth  and  fifth  claims  which  are  in  issue  here ; 
the  one  of  which  provides  for  two  of  the  sets  of  rolls  of  a  continuous 
train  being  removed  a  sufficient  distance  from  each  other  to  allow  the 
bars  or  sheets  to  be  matched  between  them ;  and  the  other,  for  driven 
rollers  arranged  between  the  rolls  of  a  continuous  train,  to  pinch  and 
hold  the  matched  sheets,  so  as  to  prevent  buckling;  the  sixth  claim — 
which  although  not  involved  completes  the  list — specifying,  in  addition 
to  pinch  rollers,  the  further  feature  of  driven  chains,  as  in  the  eighth 
claim,  to  carry  the  sheets  to  the  rolls. 

Without  stopping  at  this  point  to  determine  the  exact  character  of 
the  general  invention  underlying  these  claims,  there  can  be  little  doubt 
that,  taking  it  as  described  in  the  specifications,  an  operative  device  is 
so  shown,  which  is  not  anticipated  by  anything  previously  existing  in 
the  plate  rolling  art.  It  may  be  that  the  whole  problem  of  rolling  plate 
by  continuous-train,  instead  of  single-stand  rolls,  has  not  been  there- 
by solved,  nor  that  all  claimed  for  it  has  been  reahzed,  more  watching 
and  nursing  of  the  rolls  being  required  than  assumed,  and  too  much 
scrap  or  defective  sheets  being  produced.  Also  that  a  lower  gage  than 
18  or  20  cannot  be  relied  upon  with  any  degree  of  confidence,  so  that 
single  stand  rolls  have  to  be  resorted  to  for  any  further  commercial 
reduction.  But  with  all  that,  it  must  be  confessed  that  the  way  has  un- 
doubtedly been  blazed  by  the  complainant  for  the  use  of  continuous 
rolling,  with  one  or  more  sets  of  rolls  arranged  in  tandem,  the  sheets 
being  carried  to  and  passed  through  each  set  in  a  continuous  and  reg- 
ular manner,  by  means  of  a  feed-table  or  conveyor,  and  the  various 
operations  of  matching  or  packing,  doubling,  and  reheating,  being 
conducted  expeditiously  in  between.  This  has  been  accomplished  in 
the  face  of  the  prevailing  opinion  that  the  continuous  rolling  of  black 
plate  was  impracticable;  and  it  has  resulted  in  a  material  increase  of 
the  output,  with  a  saving  at  the  same  time  of  reheating  and  labor  which 
goes  far  to  establish  its  utility.  There  is  evidence,  also,  that  it  furnished 
the  impulse,  if  not  the  idea,  of  which  the  Bray  patent,  under  which  the 
defendants  are  operating,  was  the  outcome,  which  followed  after  a 
communication  to  them  of  his  invention  by  the  complainant,  and  an  un- 
successful attempt  by  them  to  buy  his  patent  from  him  for  $1,000. 
Taking  all  things  into  consideration,  as  to  the  general  apparatus  and 
method  described  in  the  patent,  an  inventive  advance  would  seem  to 
have  been  thereby  made  in  the  art. 

It  is  true  that,  prior  to  1893,  at  Teplitz,  Austria,  there  was  a  contin- 
uous mill  with  rolls  in  continuous  train,  a  sheet  from  which  was  exhib- 
ited at  the  World's  Fair  in  Chicago  in  that  year ;  following  which  Mr. 
McMuTtry,  president  of  the  Apollo  Iron  &  Steel  Company,  went  to 
Teplita  in  1894  and  saw  the  mill  in  operation  there,  consisting  of  five 
160F.— e2 
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stands  of  rolls  in  which  the  sheets  were  reduced  to  about  12-gage.  Re- 
turning home  he  discussed  the  subject  with  Mr.  Norton,  of  Chicago, 
who  was  engaged  in  the  tin  can  business,  and  had  experimented  in  the 
rolling  of  thin  sheets,  who  also  visited  Teplitz  to  see  the  mill.  Mr.  Mc- 
Murtry  also  consulted  with  Mr.  Julian  Kennedy,  of  Pittsburg,  one  of 
the  most  eminent  mechanical  engineers  of  the  country,  as  the  result 
of  which  a  mill  was  designed  by  him  and  put  up  at  Vandegrift,  Pa., 
for  the  production  by  continuous  rolling  of  long  bars  to  be  made  the 
basis  from  which  sheets  were  subsequently  to  be  rolled  in  the  ordinary 
way.  In  the  practice  at  Teplitz,  however,  there  was  no  matching  or 
making  of  packs,  the  metal  being  rolled  in  a  long  unbroken  sheet,  and 
the  reduction  stopping  short  of  the  production  of  commercial  plate. 
And  as  to  the  miU  at  Vandegrift,  while  the  rolling  of  thin  narrow 
sheets,  suitable  for  tin  cans,  may  have  been  discussed,  it  was  never 
actually  used  for  any  such  purpose,  and  much  less  was  there  any  match- 
ing or  rolling  of  packs  upon  it,  except  recently  to  meet  the  exigencies  of 
this  case.  Possibilities  of  that  kind  may  perhaps  have  resided  in  it, 
but  they  are  of  no  account  in  the  present  consideration,  the  ar- 
rangement of  rolls  in  this  comparison  having  to  be  taken  for  what  was 
actually  done  on  them,  and  not  for  what,  with  more  insight,  might 
have  been. 

Neither  does  the  Howell  publication  stand  much  better.  In  this,  two 
sets  of  rolls  are  shown,  the  first  or  blooming  rolls  taking  the  slab  di- 
rect from  the  furnace  and  reducing  it,  after  four  passes  back  and  forth, 
to  about  an  eighth  of  an  inch  thick.  It  is  then  cut  and  packed  and  taken 
to  the  second  set,  arranged  in  continuous  train,  where  it  is  rolled  into 
long  narrow  strips,  suitable  for  making  tin  cans,  in  which  shape  it  is 
coiled  up,  instead  of  being  boxed.  Here  no  doubt,  there  is  a  combina- 
tion of  single  stand  and  continuous  or  train  rolling.  But  there  is  no 
connected  feed  mechanism,  as  in  the  device  in  suit,  nor  any  matching 
up  of  sheets  while  in  transit  between  rolls,  the  packs  being  formed 
by  cutting  up  the  sheets  with  shears  on  the  way  between  the  two 
sets  of  rolls  and  putting  them  together  by  hand,  after  which  they  are 
taken  on  buggies  to  the  second  or  continuous  set.  The  rolls  of  this 
set  also,  instead  of  being  geared  together,  are  detached  and  driven  sep- 
arately, so  that  each  shall  have  a  distinct  and  separate  speed,  the  strips 
of  metal  being  arranged  to  pass  into  one  just  as  they  are  leaving  the 
other,  the  distance  between  the  several  rolls  being  progressively  spaced 
to  conform  to  the  increasing  length  of  the  sheets  in  order  to  bring  this 
about.  While  then,  to  a  certain  extent,  continuous  rolling  as  well  as 
a  rolling  in  packs,  is  so  shown,  it  is  not  at  all  of  the  character  of  that 
specified  in  the  patent,  the  distinctive  thing  being  that  there  is  no  match- 
ing pass  between  the  continuous  rolls,  the  attempt  to  overcome  which, 
by  the  suggestion  that  the  space  between  them  is  ample  for  it,  if  de- 
sired, again  seeking  to  rely  on  what  might  be  rather  than  what  is. 

The  same  is  true  of  the  Garrett  mill,  which  is  somewhat  similarly 
arranged,  the  billet  or  slab  being  first  reduced  by  repeated  passes  back 
and  forth  through  a  single  stand  of  rolls,  and  then  carried  to  a  shears, 
where  the  sheet  is  cut  and  matched,  and  the  matched  packs  then  put 
through  a  succession  of  alternate  rolls  and  heating  furnaces,  the  rolls 
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at  each  stand  being  set  side  by  side  and  the  number  successively  in- 
creased in  order  to  speed  the  process.  But  in  all  this  there  is  nothing 
but  hand  rolling,  the  rolls  at  each  set  being  simply  the  old  single  stand 
rolls,  through  which  the  metal  is  passed  back  and  forth,  each  stand  al- 
so being  individual  and  distinct,  there  being  no  feeding  of  the  metal  to 
them  on  a  connecting  feed-table,  in  a  continuous  and  regular  manner 
as  in  the  patent  in  suit 

The  only  other  things  to  be  reckoned  with  in  this  connection  are :  (1> 
A  vague  suggestion  in  the  Jackson  (1889)  patent  that  the  method  of 
rolling  sheet  metal,  there  described,  could  be  accomplished,  if  desired, 
in  a  continuous  mill,  instead  of  by  the  groove  and  plate  rolls  shown 
in  the  drawings ;  but  without  something  very  much  more  definite  and 
specific,  this  clearly  is  entitled  to  no  consideration,  the  problem  of  con- 
tinuous rolling  being  altogether  too  complex  to  be  disposed  of  in  any 
such  off-hand  manner.  (2)  A  set  of  continuous  rolls  shown  in  the 
Jones  (1896)  patent  for  rolling" tin  plate;  but  besides  having  no  pro- 
vision for  matching  the  sheets,  this  is  an  utterly  impracticable  device, 
the  inventor,  although  having  only  four  sets  of  rolls,  through  which  the 
metal  is  to  pass  but  once,  unmatched,  apparently  expecting  to  reduce  a 
billet  to  a  gage  thin  enough  for  tinning,  which  is  impossible.  (3)  The 
showing  made  in  various  patents  of  train  rolls,  arranged  either  side 
by  side  or  in  tandem,  for  the  rolling  of  rails,  bars,  rods,  or  other  simi- 
lar articles ;  but  this  amounts  to  no  more  than  that  train  rolls  are  not 
unknown  in  the  general  rolling  art,  which,  with  all  that  is  to  be  so  im- 
plied, does  not  carry  us  far,  shape  rolling  and  plate  rolling,  while 
branches  of  the  same  art,  requiring  such  separate  and  distinct  treat- 
ment as  to  afford  very  little  if  any  assistance  to  each  other  by  way  of 
suggestion  or  analogous  use. 

So  far,  the  case  has  been  discussed  as  though  the  invention  in  suit 
was  for  a  continuous  mill  for  the  roUing  of  sheet  plate,  without  regard 
to  how  it  was  to  be  made  up,  except  that  it  should  have  a  set  or  sets 
of  rolls  arranged  in  continuous  train,  to  which  the  sheets  should  be 
regularly  fed,  on  a  moving  table  or  conveyor,  the  sheets  being  matched 
or  made  into  packs  in  the  course  of  the  process,  whereby  the  necessary 
additional  reduction  would  be  secured,  these  being  recognized  as  es- 
sential features  of  any  such  device ;  and  it  is  as  to  an  apparatus  of  this 
kind  that  the  conclusion  is  reached  that  nothing  to  anticipate  it  is  to  be 
found  in  the  prior  art.  If  this  broad  view  can  be  maintained,  the  de- 
fendants also  undoubtedly  infringe.  Originally  they  had  two  mills, 
built  on  the  continuous  plan,  one  at  their  Monongahela  plant  in  Pitts- 
burg, which  has  been  given  up,  and  the  other  at  Sharon,  Pa.,  which  is 
still  in  use.  In  each  of  these,  there  was  first  a  series  of  reducing  rolls, 
arranged  tandem  in  continuous  train,  through  which  the  sheets  were 
put  singly,  being  fed  thereto  by  conveying  mechanism  of  one  kind  or 
another.  There  was  then  a  matching  of  the  singles  by  means  of  an  in- 
cline or  slide,  down  which  they  severally  dropped  to  a  second  series 
of  rolls,  similarly  arranged,  on  a  lower  level,  the  head  sheet  being  stop- 
ped at  the  bottom,  and  the  one  following  it  made  to  overlay  it,  the  two 
being  squared  up  sidewise  and. endwise,  as  well  as  centered  for  the 
next  pass.     Pinch  rollers  then  grasped  the  pack  and  held  it,  until  it 
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was  fed  into  the  next  train,  through  which  it  passed  in  that  shape,  and 
on  emerging  was  taken  to  a  medmnical  doubler  and  then  to  a  heating 
furnace,  after  which  the  final  reduction  and  finishing  were  eflFected  on 
the  usual  single  stand  rolls.  But  the  difficulty  is  to  identify  this  witn 
the  claims  of  the  patent.  Omitting  the  second  and  third  which  are 
process  claims,  it  certainly  does  not  comport  with  the  first,  nor  the 
eighth,  each  of  which — to  say  nothing  of  anything  else — calls  for  an- 
other continuous  train,  besides  the  original  one,  after  a  second  heating. 
Nor  yet  with  the  seventh,  which  has  several  continuous  trains,  with  a 
heating  furnace  in  between  each.  Nor  with  the  sixth,  which,  in  ad- 
dition to  being  a  mere  variation  of  the  fifth,  to  be  considered  later  on, 
has  driven  chains  to  carry  the  sheets  to  the  rolls,  which  chains  the 
defendants  do  not  use.  The  complainant  is  thus  compelled  to  fall 
back  on  the  fourth  and  fifth,  on  which,  as  already  stated,  he  relies, 
the  one  apparently  declaring,  as  a  special  feature,  for  a  matching  pass, 
arid  the  other  for  pinch  rollers,  to  prevent  the  sheets  from  buckling. 
The  case  turns  therefore  on  the  effect  to  be  given  to  these  claims. 

There  are  several  criticisms  of  the  fourth  claim,  some  of  which  how- 
ever, manifestly,  cannot  be  sustained.  It  draws  upon  the  credulity, 
for  instance,  if  indeed  it  does  not  reflect  on  the  intelligence  of  the 
court,  to  argue  that  the  Vandegrift  mill  shows  a  stop  and  a  matching 
pass.  This  mill,  as  an  alleged  anticipation  of  the  continuous  rolling  of 
black  plate,  has  already  been  considered,  but  this  is  a  different  point. 
The  stop,  which  is  there  employed,  consists  merely  of  a  rough  piece  of 
angle  iron,  hung  on  a  pivot,  which  is  let  down  by  hand,  whenever  for 
any  reason  it  becomes  necessary  to  stop  the  operation  and  prevent  the 
bar  from  entering  the  next  train  of  rolls,  as  for  example,  if  it  has  a 
rough  end,  or  the  next  train  requires  adjustment,  or  the  finished  bar 
at  the  delivery  end  is  not  yet  out  of  the  way.  No  doubt  this  eflEectively 
arrests  the  course  of  the  metal,  and  the  feed-table  may  be  long  enough 
to  have  one  bar  overlay  or  match  the  other  if  that  was  what  was  want- 
ed. But  to  go  out  of  the  way,  in  this  clumsy  fashion,  to  have  the  ma- 
chine do  something,  for  the  mere  name  of  it,  which  it  was  never  de- 
signed to  do,  and  only  by  a  strained  use  can  be  made  to,  merely 
serves  to  make  plain  the  means  to  which  the  defendants  are  compelled 
to  resort  in  order,  perchance,  to  make  out  anticipation. 

The  same  may  be  said  also  of  the  apparatus  shown  in  the  Howell 
publication,  where  the  rolls  of  the  continuous  train,  as  it  is  urged,  are 
sufficiently  removed  from  each  other  to  allow  the  sheets  to  be  matched, 
if  desired,  before  they  enter  the  last  four  sets,  thus  fulfilling  the  terms 
of  the  patent.  But  the  mere  capacity  for  this,  without  any  suggestion 
or  arrangement  for  it»  affords  no  argument  against  the  novelty  of  the 
present  device,  particularly  when  it  is  remembered  that  the  making  up 
of  the  sheets  into  a  pack  in  the  Howell  mill  is  expressly  provided  for 
after  they  have  been  taken  to  the  shears  to  be  cut,  and  l3efore  they  go  to 
the  continuous  train,  thus  absolutely  negativing  any  idea  of  their  being 
matched  up  in  any  other  way  afterwards. 

It  is  further  suggested,  however,  that  it  is  a  common  thing  in  the 
rolling  art,  to  allow  extra  space  between  two  successive  sets  of  rolls, 
when  some  supplemental  or  special  treatment  of  the  metal  is  to  be  un- 
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dertaken,  and  that  it  involved  no  invention  therefore  in  providing,  in 
the  same  way,  for  a  place  to  match.  Thus,  in  the  Jones  patent,  a 
rotary  brush  is  introduced  to  remove  scales  or  other  foreign  substances 
from  the  sheets.  And  in  the  Stephens  &  Cooper  a  device  between  two 
sets  of  rolls  is  shown,  to  automatically  turn  the  rod  which  is  being 
made,  in  order  to  successively  present  its  various  sides  to  the  action 
of  the  rolls.  But  this,  like  the  other  things  urged,  is  of  no  significance. 
A  matching  pass  is  something  new  in  the  art,  as  to  which  there  was 
nothing  to  afford  any  analogy;  and  even  if,  in  providing  for  it,  ad- 
vantage was  taken  of  a  not  unusual  expedient,  it  is  the  nature  of  the 
device,  and  the  function  it  is  to  perform,  and  not  the  place,  which  serves 
to  characterize  it. 

But  the  other  infirmities  of  the  claim  are  not  so  easily  disposed 
of.  All  that  is  specified,  as  it  will  be  noted,  is  a  continuous  train, 
in  a  plant  for  rolling  black  plate,  in  which  two  of  the  sets  of  rolls 
are  sufficiently  removed,  to  allow  the  bars  or  sheets  to  be  matched 
between  them.  No  doubt  this  assumes,  as  it  in  effect  provides,  that 
matching  is  to  be  done,  notwithstanding  that  the  specifications  seem 
to  speak  doubtfully  about  it,  saying,  "if  desired/*  as  though  it  was  in- 
tended to  be  left  optional.  It  may  be  conceded  also,  that,  as  a  neces- 
sary result,  matching  mechanism  is  implied,  the  same  as  housings  for 
the  journals,  or  other  like  essentials,  and  that  the  claim  is  to  be  read, 
as  though  this  was  in  fact  set  forth  in  it,  although  it  would  be  more 
satisfactory  if  it  had  actually  been  done.  But  the  only  thing,  after  all, 
which  is  declared  for,  as  already  said,  is  a  continuous  train,  of  a  gen- 
eral and  unspecified  character,  except  that  two  of  the  sets  of  rolls  are 
to  be  so  removed  from  each  other  as  to  allow  of  matching.  The  whole 
efficiency  and  novelty  of  the  device,  as  a  machine  for  the  rolling  of 
black  plate,  is  thus  made  to  depend  on  the  two  characteristics,  that  the 
rolls  shall  be  set  in  continuous  train,  and  that  two  of  them  shall  be 
sufficiently  spaced  at  some  point,  to  admit  of  the  making  up  of  a  pack. 
No  doubt  the  specifications  may  be  resorted  to,  to  help  this  out,  but 
only  incidentally,  and  to  a  limited  extent.  Diamond  Drill  Co.  v.  Kelly 
(C.  C.)  120  Fed.  289.  As  for  instance,  to  establish  that  the  different 
rolls  are  to  be  so  adjusted  as  to  progressively  reduce  the  sheets,  and 
do  not  have  to  be  changed  for  each  pass ;  that  the  sheets  are  to  be  fed 
to  the  rolls  in  continuous  and  regular  succession,  in  order  to  keep 
their  contour  substantially  uniform;  and  that  the  matching  is  to  be 
done,  and  the  matching  space  introduced,  somewhere  about  after  the 
fourth  reduction.  But  with  all  the  assistance  so  derived,  the  question 
remain*  as  to  just  what  is  to  be  made  out  of  the  claim.  Taking  it, 
however,  as  covering  a  continuous  train  with  a  matching  pass,  it  must 
be  confessed,  that  an  operative  device,  so  far  as  it  goes,  is  shown.  That 
is  to  say,  as  the  first  step  in  the  process,  to  bring  the  metal  down  by 
continuous  rolling  to  a  certain  gage.  But  not,  for  the  complete  rolling 
of  commercial  plate.  Else  why  the  elaboration  by  the  inventor  of  that 
which  is  made  to  follow,  as  shown  by  the  specifications  and  drawings? 
Or  why  provide,  as  he  does,  for  a  doubling  and  reheating  of  the  pack, 
and  its  reduction  in  a  second  set  of  rolls,  w'th  a  redoubling,  reheating, 
and  further  reduction  in  still  a  third?    These  being  apparency  made 


Digitized  by 


Google 


^82  IGO  FEDERAL  REPORTER. 

essential  steps  in  the  method  or  process,  found  side  by  side  in  the  patent 
with  the  apparatus  designed  by  the  inventor  to  practice  it,  it  is  mani- 
fest that  the  mere  specification  of  a  continuous  train,  with  two  sets  of 
rolls  sufficiently  removed  to  allow  of  matching,  which  is  only  a  part  of 
it,  cannot  be  made  to  stand  for  the  whole,  and  that  the  claim,  if  sustain- 
ed, must  accordingly  be  accepted  for  considerably  less.  The  full  inven- 
tive conception,  for  which  the  complainant  is  entitled  to  credit,  with- 
out reference  t<3  the  terms  of  any  particular  claim,  may  be  regarded  as 
consisting  in  the  successful  transference  of  the  essential  steps  of  ordi- 
nary plate  rolling  to  a  mill  with  rolls  set  in  continuous  train.  To  this^ 
a  rolling  in  packs  is  necessary,  after  a  certain  reduction  has  been  reach- 
ed, and  a  place  to  match  the  packs  without  interrupting  the  continuity 
of  the  operation,  must  therefore  be  provided  for.  So  far  as  the  claim  in 
controversy  proceeds  for  that,  it  may  be  good.  But  it  is  to  this,  merely 
as  a  feature  of  the  whole  device  that  it  must  be  limited,  and  by  it  also 
that  it  must  be  judged.  The  mistake  is  in  not  recognizing  this,  and  in 
trying  to  have  it  stand  broadly  for  the  whole  idea  of  making  sheet 
plate  on  continuous  rolls.  It  may  be,  as  the  result,  that  none  of  the 
claims  is  expressive  of  the  full  invention,  and  it  no  doubt  would  be 
difficult  to  say  just  what  would  adequately  meet  that  requirement.  But 
this  is  no  reason  for  amplifying  either  of  them,  so  as  to  have  them 
stand  for  more  than  they  consistently  can. 

But  with  all  that  has  been  so  said,  and  limiting  the  claim  in  question 
to  the  single  feature  of  a  matching  pass,  why  is  not  that,  of  itself,  both 
novel  and  inventive,  so  as  to  sustain  the  infringement  charged?  That 
it  was  new,  in  a  mill  designed  for  the  rolling  of  black  plate,  arranged 
in  continuous  train,  to  provide  a  place  for  matching  the  sheets,  without 
interrupting  the  continuity  of  the  operation,  by  an  extra  spacing  of 
the  rolls,  is  abundantly  proved  by  what  has  been  said  above,  a  device 
of  this  character  being  absolutely  unprovided  for  and  unknown  in 
the  only  instances  which  approach  anywhere  near  to  the  use  of  a  con- 
tinuous mill.  Was  it  inventive  then  to  appreciate  the  necessity  for 
this  and  arrange  for  it  in  the  way  that  was  done?  That  it  was  es- 
sential to  the  success  of  the  operation  is  beyond  question.  It  may  not 
afford  a  complete  solution  of  it,  as  the  further  steps  provided  in  the 
patent  show,  but  it  is  the  key  to  the  situation,  the  importance  of  which 
the  defendants  themselves  have  demonstrated,  by  adopting  and  elab- 
orating upon  it  as  they  have.  The  simplicity  of  the  means  employed 
for  effecting  the  matching  is  not  necessarily  against  it.  Nor  that  it 
takes  the  place  of  that  which  was  already  practiced  in  the  hand  rolling 
method.  It  is  not  as  a  step  in  the  process,  but  as  a  means  for  effecting 
it,  that  the  device  is  to  be  judged.  It  may  be  that  the  claim  is  meager, 
and  that  it  would  be  strengthened  if  matching  mechanism  was  actual- 
ly specified.  But  something  is  to  be  conceded  to  the  somewhat  primary 
character  of  the  general  invention,  of  which  it  forms  a  part,  means 
for  stopping  and  matching  the  sheets  being  necessarily  implied  in 
providing  a  place  where  it  is  to  be  done  which  would  otherwise  be 
without  purpose.  It  must  be  confessed  that  the  stop  fingers,  describ- 
ed in  the  specifications,  are  rather  primitive,  and  that  the  matching  of 
the  sheets  is  awkward,  one  or  the  other  having  to  be  raised  by  hand  to 
permit  them  to  overlap,  without  which,  following  end  on  end,,  they 
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are  sure  to  get  stalled.  But  passing  this  by  as  we  may,  the  essentials 
of  an  operative  device  remain,  which  is  novel  in  design,  sufficiently 
effective  in  function,  and  highly  important  in  results,  which,  in  all  the 
efforts  towards  the  rolling  of  sheets  in  continuous  train,  no  one  else 
seems  to  have  thought  out.  If  the  mechanism  employed  were  all 
that  was  involved,  it  might  perhaps  be  regarded  as  within  the  skill  of 
the  ordinary  workman.  But  it  is  the  idea  which  counts,  which  having 
escaped  other  inventors  may  well  be  accepted  as  satisfying  the  law. 
It  may  not  be  conclusive  of  the  question,  but  it  certainly  is  confirma- 
tory of  it,  that  in  the  Bray  patent  under  which  the  defendants  operate, 
noticed  above,  a  matching  device  between  rolls  arranged  in  tandem, 
and  suitable  stop  mechanism,  were  considered  sufficiently  distinct  and 
inventive,  to  be  made  the  subject,  by  themselves,  of  specific  claims, 
and  if  so,  they  would  seem  to  be  the  same  here.  While,  then,  the 
claim  under  consideration  cannot  be  sustained  to  the  extent  of  hold- 
ing it  comprehensively  expressive  of  the  full  inventive  idea  with  which 
the  complainant  is  entitled  to  credit,  by  which  rolls  in  continuous  train 
were  adapted  and  applied  to  the  production  of  black  plate,  as  covering 
an  essential  feature  of  it,  whereby,  without  interrupting  the  continuity 
of  the  operation,  a  place  to  match  the  ^heets  is  provided  between  rolls, 
I  am  of  the  opinion  that  it  is  good,  bemg  sufficiently  distinct  to  stand 
as  an  independent  invention,  although  involved  in  the  other,  against 
which,  with  all  their  elaboration  upon  it,  the  defendants  clearly  in- 
fringe. 

The  same  favorable  conclusion  cannot  be  reached,  however,  with 
regard  to  the  fifth  claim.  This,  as  it  will  be  remembered,  is  for  pinch 
rollers,  to  hold  the  matched  sheets,  in  order  to  prevent  the  twisting, 
spreading,  or  buckling  of  the  pack  as  it  is  fed  into  the  next  succeed- 
ing set  of  rolls.  Without  stopping  to  consider  whether  the  defendants 
avoid  infringement  by  the  special  arrangement  of  parts  which  they 
employ,  it  is  sufficient  to  observe  that  feed  rolls  of  the  same  general^ 
character,  and  performing  exactly  the  same  function,  were  to  be 
found  already  in  use  in  the  plate  rolling  art,  and  could  not  therefore  be 
monopolized  by  the  complainant  as  attempted  in  this  claim.  Thus,  in 
the  Sheldon  (1893)  patent  in  order,  as  it  is  said,  to  prevent  the  metal 
sheets,  when  presented  to  the  rolls  for  the  final  reduction,  after  the 
breaking  up  of  the  packs,  from  pinching  or  buckling  in  making  the 
pass,  an  idle  friction  roller  is  arranged  m  front  of  the  rolls,  and  in 
close  proximity  if  not  in  actual  contact  with  the  upper  one,  the  effect 
of  which  is  to  feed  forward  the  sheets,  in  a  uniform  manner,  presenting 
the  front  edge  evenly  to  the  rolls,  without  sagging  or  the  consequent 
buckling  or  pinching.  It  is  true,  that  the  idle  roller  here  is  not  posi- 
tively driven,  as  called  for  in  the  claim,  and  that  distinction  is  there- 
fore able  to  be  made  against  it.  But  with  all  that,  there  is  such  a  close 
approximation  in  it  to  the  device  in  hand,  as  goes  a  long  way  towards 
anticipating  the  claim.  Even  more  to  the  point  is  the  McFadden  feed- 
table  (1896),  designed  for  automatically  feeding  the  sheets  in  a  continu- 
ous mill  from  one  set  of  rolls  to  the  next.  To  assist  in  the  operation, 
rollers  are  arranged  between  the  different  stands,  one  of  which  is  posi- 
tively driven,  and  the  other  frictionally,  which  not  only  convey  or 
feed  the  sheets  from  one  set  of  rolls  to  ^e  next,  but,  at  the  same  time, 
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prevent  them  from  bending  or  twisting,  thus  insuring  their  proper 
delivery.  The  only  distinction  which  is  attempted  with  regard  to  tiiis 
is  that  it  is  designed  to  operate  only  upon  single  sheets,  and  not  upon 
two  or  more  made  into  a  pack.  But  the  use  is  clearly  analogous  and 
indeed  could  hardly  be  closer,  being  in  the  very  same  art  in  a  case  of 
continuous  rolling.  It  certainly  makes  no  difference  in  the  character 
of  the  operation,  whether  it  is  employed  to  prevent  one  sheet  from 
twisting  or  buckling  or  to  prevent  two,  the  mechanical  means  and  the 
operative  principle  in  each  case  being  the  same.  The  Bessimer  (1879) 
British  patent  also  presents  a  similar  device  in  use  in  the  same  art ;  in 
a  mill  for  the  manufacture  of  black  plate,^  positively  driven  feed  rollers 
being  set  in  front  of  the  different  stands  or  reducing  rolls,  which  roll- 
ers are  made  to  grasp  the  sheets  or  bars  by  means  of  hydraulic  pres- 
sure and  feed  or  force  them  forward  into  the  reducing  rolls  through 
which  they  pass,  the  evident,  if  not  the  expressed,  purpose  of  this 
being  to  control  the  feed.  In  view  of  these  references,  therefore,  the 
fifth  claim  cannot  be  sustained. 

The  fourth  claim  of  the  patent,  however,  being  good,  a  decree  in 
favor  of  the  complainant  will  be  entered  as  to  that  in  the  usual  form, 
with  costs. 


APPLEBY  et  al.  v.  CLDSS. 
/   (Circuit  CJourt,   D.   New  Jersey.    April   10,   1908.) 
Post  Office— Fraud   Obdebs— Suit  to   Enjoin   Enfobobmbnt— Sufficienot 

OF    BlLI.. 

A  bill  in  equity  cannot  be  maintained  in  a  federal  court  to  enjoin  the 
enforcement  of  a  fraud  order  made  by  the  Postmaster  General  unless  it 
makes  a  clear  prima  fade  case  that  the  facts  adduced  before  him  could 
not  possibly  support  such  order,  or  that  complainants  legal  or  constitu- 
tional rights  have  been  violated,  and  such  a  bill  is  insufDcient  where  it 
shows  a  hearing  upon  due  notice  on  charges  of  fraud  clearly  "within  the 
statute,  but  does  not  show  what  proofs  were  adduced. 

[Ed.  Note. — Nonmailable  matter,  see  note  to  Tlmmong  v.  United  States, 
80  C.  a  A.  86.] 

In  Equity.    On  demurrer  to  bill, 

Peter  and  John  Bentley,  for  complainants.  . 

John  B.  Vreeland  and  H.    P.  Lindabury,  for  defendant- 

LANNING,  District  Judge.  By  their  bill  the  complainants  pray 
for  an  injunction  to  restrain  the  defendant,  who  is  the  postmaster  at 
Leonia,  N.  J.,  from  obeying  a  fraud  order,  issued  on  December  6, 
1906,  by  the  Postmaster  General.  The  order  declares  that  it  has  "been 
made  to  appear  to  the  Postmaster  General  upon  evidence  satisfactory 
lo  him"  that  J.  Randolph  Appleby,  the  Appleby  &  Wood  Company,  and 
the  Asbury  Company,  "are  engaged  in  conducting  a  sclieme  or  de- 
vice for  obtaining  money  through  the  mails  by  means  of  false  and  fraud- 
ulent pretenses, .  representations,  and  promises."  The  bill  shows  that  on 
October  20,  1906,  the  complainant  Appleby  was  charged  with  having 
engaged,  under  his  own  name  and  the  names  of  the  companies  above 
mentioned,  in  conducting  a  scheme  to  obtain  money  through  the  mails 
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fraudulently,  by  buying  worthless  land  in  New  Jersey,  dividing  it  into 
small  tracts,  advertising  the  tracts  in  newspapers,  and  inducing  persons 
to  buy  the  land  and  pay  him  money  therefor  by  false  and  fraudulent  rep- 
resentations regarding  the  character  of  the  land.  The  bill  also  shows 
that  Appleby  and  his  companies  were  thereupon  duly  notified  of  the 
charge,  and  that  they  were  cited  to  appear  and  answer  the  charge  on 
November  1,  1906,  and  that  appearance  was  made  and  an  affidavit 
filed  by  Appleby.  The  objections  to  the  Postmaster  General's  order 
are  two :  First,  that  the  sections  of  the  law  under  which  the  proceed- 
ings were  had  are  unconstitutional;  and,  second,  that  the  order  was 
not  supported  by  the  law  or  the  proofs  adduced  before  the  Postmaster 
General.  The  first  ground  of  objection  was  abandoned,  on  the  argu- 
ment, in  view  of  the  opinion  of  the  Supreme  Court  in  Public  Clear- 
ing House  v.  Coyne,  194  U.  S.  497,  34  Sup.  Ct  789,  48  L.  Ed.  1092. 
The  second  ground  of  objection  is  equally  untenable.  It  is  true  that  all 
facts  well  averred  in  the  bill  must,  inasmuch  as  the  present  hearing 
is  on  a  demurrrer  to  the  bill,  be  deemed  true..  But  a  federal  court 
will  not  weigh  the  facts  adduced  before  the  Postmaster  General  in 
order  to  determine  whether  the  court's  judgment  on  the  facts  will  ac- 
cord with  his.  It  will  only  look  into  those  facts  for  the  purpose  of 
determining  whether,  in  any  aspect  of  the  case,  they  are  covered  by 
any  act  of  Congress  or  support  a  conclusion  of  fraud.  The  Postmaster 
General  is  the  head  of  one  of  the  executive  departments  of  the  govern- 
ment, and  his  acts  will  not  be  interfered  with  by  the  judicial  depart- 
ment except  upon  proof  of  some  legal  error  on  his  part. 

In  the  present  case,  the  bill  of  complaint  fails  utterly  to  show  what 
facts  were  before  the  Postmaster  General.  There  is  an  averment 
that  the  complainant  Appleby  submitted  an  affidavit,  a  copy  of  which 
is  annexed  to  the  bill,  biit  there  is  no  averment  that  other  proofs  were 
not  before  the  Postmaster  General,  or  that  the  complainants  have  no 
knowledge  of  the  production  of  other  proofs  before  him,  or  that,  hav- 
ing no  loiowledge  of  what  proofs  were  before  him,  they  applied  to 
him  for  a  copy  of  or  a  statement  concerning  the  nature  of  the  proofs. 
The  only  averment  in  the  bill  bearing  on  any  of  these  points  is  the 
following ; 

"And  your  orators  further  show  that  they  were  not  acquainted  with  any 
facts  concerning  which  complaint  was  made  about  them,  but  assumed  that 
the  complaint  before  the-  tJost  office  authorities  was  the  same  as  that  for 
which  your  orator  J.  Randolph  Appleby  was  indicted  by  the  September  fed- 
eral grand  jury  of  the  district  of  New  Jersey  concerning  the  transactions 
of  the  said  Appleby  at  Beemerville,  in  the  county  of  Sussex,  and  assuming 
that  to  be  the  complaint  answered  the  same  as  fully  as  was  within  their 
power." 

There  are  other  averments  as  to  what  the  complainants  understand 
the  complaint  against  them  was,  and  concerning  the  nature  of  their 
business,  and  as  to  their  conclusions  or  opinions  concerning  the  legal- 
ity of  that  business,  but,  as  above  stated,  the  bill  fails  to  disclose  the 
case  on  which  the  Postmaster  General  acted.  A  due  regard  for  an 
order  of  an  executive  department  of  the  government  demands  that 
the  judicial  department  shall  not  require  the  head  of  that  executive  de- 
partment, or  any  of  his  subordinate  officials,  to  answer  a  bill  in  equity. 
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the  purpose  of  which  is  to  secure  a  decree  which  in  eflfect  annuls  the 
order,  unless  the  bill  makes  a  clear  prima  facie  case  that  the  facts 
adduced  before  the  executive  department  could  not  possibly  support 
the  order,  or  that  the  complainant's  legal  or  constitutional  rights  have 
been  violated.  The  present  bill  makes  no  such  case.  It  was  very 
different  in  the  case  of  School  of  Magnetic  Healing  v.  McAnnulty, 
187  U.  S.  94,  33  Sup.  Ct.  33,  47  L.  Ed.  90.  There,  the  demurrer  to 
the  bill  admitted  the  truth  of  the  allegations  that  the  business  of  the 
complainants  was  founded  "almost  exclusively  on  the  physical  and 
practical  proposition  that  the  mind  of  the  human  race  is  largely  re- 
sponsible for  its  ills,  and  is  a  perceptible  factor  in  the  treating,  cur- 
ing, benefiting,  and  remedying  thereof,  and  that  the  human  race  does 
possess  the  innate  power,  through  proper  exercise  of  the  faculty  of 
the  brain  and  mind,  to  largely  control  and  remedy  the  ills  that  human- 
ity is  heir  to,  and  complainants  discard  and  eliminate  from  their  treat- 
ment what  is  commonly  known  as  divine  healing  and  Christian  science, 
and  they  are  confined  to  practical  scientific  treatment  emanating  from 
the  source  aforesaid."  These  allegations,  the  court  said,  were  not 
conclusions  of  law,  but  statements  of  fact  upon  which,  as  averred, 
the  business  of  the  complainants  was  based;  and  it  was  held  that  the 
statutes  do  not,  as  a  matter  of  law,  cover  such  facts,  and  that  the 
Postmaster  General's  decision  that  the  case  stated  in  the  bill  was  with- 
in the  statute  was  a  legal  error  not  binding  on  the  courts. 

Here,  the  allegations  of  the  bill  show  that  the  ccHnplainant  was 
charged  with  obtaining  money  through  the  mails  by  fraudulently  in- 
ducing persons  to  buy  worthless  lands.  The  bill  itself  shows  that  the 
nature  of  the  business  which  it  was  charged  the  complainant  was  car- 
.  rying  on  was  clearly  within  sections  3925  and  4041  of  the  Revised  Stat- 
utes (U.  S.  Comp.  St.  1901,  pp.  2686,  2749),  as  amended.  It  was  in- 
cumbent upon  the  complainant,  therefore,  to  set  forth  in  his  bill  the 
case  as  it  existed  before  the  Postmaster  General,  or,  if  he  could  not  do 
that,  to  show  why  he  could  not,  and  to  aver,  in  addition,  all  the  mate- 
rial facts  concerning  the  nature  of  his  business  and  his  method  of  car- 
rying it  on.  Failing  to  do  this,  the  bill  is  demurrable  for  want  of 
equity. 


ADAMS  V.  CARRINGTON  PUB.  CO. 

(Circuit  Court,  D.  Connecticut.    May  5,  1908.) 

No.  619. 

I/iBEL  AND  Slander— Action  for  Libel— Sufficiency  of  Complaint, 

A  complaint  in  an  action  for  libel  alleged  that  an  association  had  been 
formed  for  the  purpose  of  purchasing  and  preserving  a  building  in  Phila- 
delphia as  a  memorial  to  Betsy  Ross,  the  maker  of  the  first  American 
flag;  that  a  plan  for  raising  the  money  was  devised  by  which  Adams  & 
Co.,  of  which  plaintiff  was  a  member,  was  to  issue  and  sell  certifloate$i 
of  membership  In  the  association,  assuming  all  financial  obligations  and 
turning  over  to  the  association  a  fixed  percentage  of  the  profits;  that 
about  1,000,000  certificates  had  been  issued  and  sold,  and  plaintiff  was 
prominently  known  throughout  the  country  in  connection  with  the  plan 
and  with  Adams  &  Co.,  and  his  name  appeared  on  the  certificates.  Held^ 
that  such  allegations  were  sufficient,  as  against  a  demurrer,  to  show  that 
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■a.  statement,  in  an  article  puMiahed  relating  to  the  matter,  that  "|70,000 
of  this  amount  has  been  used  by  the  enterprising  indlylduals  who  hare 
been  passing  the  hat  or  getting  other  people  to  pass  it,"  referred  to  plain- 
tiff or  tlie  partnership  of  which  he  was  a  member ;  also  that  it  was  libelous 
per  se. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  toL  32,  Libel  and  Slander, 

At  Law.    On  demurrer  to  complaint. 

Hungerford,  Hyde,  Joslyn  &  Oilman,  for  plaintiff. 

George  D.  Watrous  and  Henry  H.  Townshcnd,  for  defendant. 

PLATT,  District  Judge.  The  demurrer  attacks  the  complaint  on 
several  grounds,  of  which  the  important  ones  (stated  in  my  own  words) 
are  as  follows :  (1)  That  the  alleged  lifcelous  article  cannot  be  said,  from 
anything  which  appears  in  the  complaint,  to  have  been  published  of 
and  concerning  the  plaintiff.  (If  it  is  narrower  than  that,  and  is  con- 
fined to  the  article  alone,  without  extrinsic  facts  set  forth  in  the  com- 
plaint, then  there  is  no  merit  in  the  contention,  because  the  admitted 
facts  must  be  taken  into  account).  (2)  That  the  article  is  not  libelous 
per  se,  and  therefore  an  allegation  setting  forth  special  damages  is 
necessary  and  absent.  (3)  That,  looking  at  the  complaint  as  a  whole,  it 
appears  that  the  article  contains  a  substantially  true  statement  of  ac- 
tual facts,  and  that  nothing  worse  can  be  said  about  it  than  that  it  car- 
ries on  its  face  a  taint  of  sneering,  and  is  a  proper  matter  to  have  been 
presented  to  the  readers  of  the  paper  as  a  warning;  in  short,  that  it 
-does  not  hold  the  plaintiff  up  to  public  contempt,  ridicule,  or  reproach, 
even  if  it  does  call  the  reader*s  attention  to  him. 

I  am  satisfied  that,  if  it  can  be  said  to  have  applied  to  the  plaintiff,  it 
is  without  doubt  libelous  per  se.  If  the  intelligent  reader,  knowing  the 
facts,  would  come  to  the  conclusion  that  it  applied  to  the  plaintiff,  or 
to  the  partnership  which  he  dominated,  he  is  entitled  to  general  dam- 
ages. Among  others,  the  following  facts  are  admitted  by  the  demurrer : 
As  a  memorial  to  Betsy  Ross,  the  maker  of  the  first  American  flag,  the 
original  building  in  Philadelphia  was  to  be  purchased  and  preserved. 
For  this  purpose  an  association  was  formed  and  a  plan  devised  by 
Adams  &  Co.,  consisting  of  the  plaintiff  and  one  Weisgerber.  Souvenir 
certificates  of  membership  in  the  association  were  to  be  issued  at  a 
cost  of  10  cents  each,  and  the  names  of  the  purchasers  placed  on  a 
roll  of  honor.  A  painting  showing  the  "Birth  of  our  Nation's  Flag" 
was  to  be  prepared,  and  reproductions  thereof  were  to  be  delivered  to 
every  one  who  should  hand  in  a  list  of  30  subscribers,  with  the  10 
•cents  given  by  each.  From  the  amounts  so  collected  the  firm  of 
Adams  &  Co.  were  to  turn  over  to  the  association,  as  a  donation,  a 
certain  fixed  amount  of  the  net  profits.  Adams  &  Co.  had  the  sole 
charge  of  the  plan,  and  no  financial  obligation  rested  upon  the  associa- 
tion. This  plan  had  been  put  into  operation,  and  about  1,000,000  cer- 
tificates 'had  been  issued.  Adams  &  Co.  had  collected  the  moneys, 
paid  the  bills,  and  turned  over  to  the  association,  as  a  donation,  cer- 
tain moneys  as  agreed.  The  name  of  the  plaintiff,  John'Quincy  Adams, 
was  prominently  identified  and  well  known  throughout  the  country  in 
•connection  with  the  plan,  and  it  was  also  well  known  that  Adams  &  Co.- 
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had  the  sole  charge  of  the  receipts  and  collections  of  money  for  the 

certificates,  and  the  plaintiff's  name  appeared  on  the  certificates.  It 
is  fair  to  assume  that,  if  1,000,000  certificates  had  been  issued  in  the 
country,  a  reasonable  number  had  found  their  way  into  the  neighbor- 
hood where  the  defendant's  paper  circulated.  This  being  so,  and  the 
other  facts  stated  being  admitted,  it  is  not  for  the  court  to  say  that 
none  of  the  readers  might  have  seen  an  allusion  to  Adams  &  Co.  in 
the  language,  "$70,000  of  this  amount  has  been  used  by  the  enterprising 
individuals  who  have  been  passing  the  hat,  or  getting  other  people  to 
pass  it."  It  was  conceded  on  the  argument  that,  if  these  words  applied 
to  the  firm,  the  plaintiff  as  a  member  of  the  firm  has  a  right  of  action, 
if  one  exists  under  the  complaint. 
The  demurrer  is  overruled.     * 


MIHALOVITCH,  FLETCKER  &  00.  v.  UNITED  STATCa 

(Circuit  Ck>iirt,  S.  D.  Ohla    March  28,  190a) 

No.  5,913  (1,617). 

1.  CusToxrs  Dtjties— FKurrs  in  Spi kits— Excess  op  Alcohol. 

Under  Tariff  Act  July  24,  181)T,  c.  11.  S  1,  Schedule  G,  par.  263,  30  Stat 
171  (U.  S.  Comp.  St.  1901,  p.  1651),  relating  to  frultB  In  spirits  and  Im- 
posing a  duty  "per  proof  gallon  on  the  alcohol  oontained  therein  in  excess 
of  ten  per  centum,"  the  duty  Is  to  be  levied  on  all  such  excess,  whether 
absorbed  by  the  fruit  or  supernatant. 

2.  Same— Classification— Reciprocity— Alcohol  in  Preserved  Fruit. 

The  reciprocal  commercial  agreement  with  Germany  (July  13,  1900,  81 
Stat.  1978),  negotiated  under  Tariff  Act  July  24,  1897,  c.  11,  8  3,  50  Stat. 
203  (U.  S.  Oomp.  St.  1901,  p.  1690),  which  allows  a  redaction  of  duty  on 
"spirits,"  supersedes  the  provision  of  a  different  rate  by  Schedule  G,  {  1, 
.  par.  263,  of  said  act  (30  Stat.  171  [U.  S.  Comp.  St.  1901,  p.  1651]),  on  the 
alcohol  In  excess  of  10  i)er  cent,  found  in  fruit  preserved  in  spirits. 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  following  is  the  opinion  of  the  board : 

SOMERVILLE,  General  Appraiser.  These  protests  cover  the  Importation 
of  cherries  in  spirits,  assessed  for  duty  at  the  rate  provided  for  fruit  in  spirits 
in  paragraph  263  of  the  tariff  act  of  1897  (Act  July  24,  1897.  c.  11,  S  1, 
Schedule  6,  30  Stat  171  [U.  S.  Comp.  St  1901,  p.  1651]).  The  importers  ask 
that  they  might  be  given  the  benefit  of  the  German  reciprocity  agreement, 
and  entry  be  allowed  at  $1.75  jper  proof  gallon.  In  our  Judgment  there  Is  no 
merit  in  this  claim.  In  re  Rhelnstrom,  G.  A.  4,368  (T.  D.  20,761),  affirmed  in 
Rheinstrom  v.  United  States  (C.  C.)  118  Fed.  303. 

The  protests  are  overruled  and  the  decision  of  the  surveyor  affirmed. 

Curie,  Smith  &  Maxwell,  for  importers. 
Sherman  T.  McPherson,  U.  S.  Atty. 

THOMPSON,  District  Judge.  The  questions  presented  here  were 
ruled  upon  by  this  court  in  Rheinstrom  et  al.  v.  United  States.  The 
ruling  was  inaccurately  reported  in  118  Fed.  303,  and  it  is  therefore 
repeated  here  in  full  as  delivered,  as  follows : 

"The  taxable  subject  is  fruit  preserved  in  spirits;  the  fruit  and  the 
spirits  together  constitute  the  taxable  subject.     If  the  spirits  contain  but  10 


Digitized  by 


Google 


UNITSD  STATES   V.  LEWIS   PUB.  CO.  989 

per  cent  or  less  of  alcohol,  the  rates  of  duty  to  be  levied  on  the  fruit  bo 
preserved  are  1  cent  per  pound  and  35  per  cent,  of  Its  market  value  'in  the 
principal  marlcets  of  the  country  from  whence  imported.*  But  if  the  spirits 
contain  over  10  per  cent  of  alcohol,  the  rates  of  duty  to  be  levied  on  the  frutt 
so  preserved  are  35  per  cent  of  Its  market  value  In  said  markets,  and  $2.60 
per  proof  gallon  of  alcohol  In  excess  of  10  per  cent.,  whether  absorbed  by  the 
fruit  or  supernatant  In  the  first  case  the  duties  rest  on  the  alcohol  only  In 
so  far  as  it  contributes  to  the  weight  and  value  of  the  fruit,  but  in  the  second 
case»  In  addition  to  the  duty  on  the  value  of  the  fruit  and  ^irlts,  inehid- 
ing  10  per  cent  of  the  alcohol,  an  additional  specific  duty  is  laid  of  $2.50  per 
gallon  on  the  excess  of  alcohol  over  the  10  per  cent.;  and  there  is  no  sug- 
gestion In  the  language  of  the  statute  that  in  determining  the  amount  of  the 
excess  the  alcohol  absorbed  by  the  cherries  should  be  eliminated  from  the 
computation." 

Since  then  the  Circuit  Court  of  Appeals  of  the  Second  Circuit,  in 
La  Manna,  etc.,  y.  United  States,  144  Fed.  683,  75  C.  C.  A.  486,  has 
held  that  under  the  reciprocal  commercial  agreements  with  other 
countries,  contemplated  by  section  3  of  the  tariff  act  of  July  24,  1897, 
c.  11,  30  Stat.  203  (U.  S.  Comp.  St.  1901,  p.  1690),  alcohol  in  which 
cherries  are  imported  is  within  the  classification  of  said  act  which  pro- 
vides that  "brandies  or  other  spirits  manufactured  or  distilled  from 
grain  or  other  materials"  shall  pay  a  duty  of  $1.75  per  proof  gallon 
instead  of  $2.50  per  proof  gallon,  as  provided  in  paragraph  263,  c.  11, 
Schedule  G,  30  Stat.  171  (U.  S.  Comp.  St.  1901,  p.  1651) ;  and  the 
government  having  acquiesced  in  this  holding  this  court  will  follow  it 
as  applicable  under  the  treaty  or  agreement  with  Germany.  July  13, 
1900,  31  Stat.  1978. 

The  protests  are  affirmed,  and  the  decisions  of  the  Board  of  General 
Appraisers  and  the  surveyor  are  overruled. 


UNITED  STATES  T.  LEWIS  PUB.  CO, 

(Circuit  Court,  B.  D.  Missouri,  B.  D.    April  30,  1908.) 

No.  5,478. 

IKJXXNCTIOF— WBOKQITJL  IKJXJWOTION-— EXTEWT  0»  LlABlXITT. 

Where,  on  the  granting  of  a  temporary  restraining  order  by  a  federal 
court,  a  bond  is  required  as  authorized  by  Rev.  St  S  718  (U.  S.  Comp.  St. 
1901,  p.  580),  the  amount  of  such  bond  is  the  limit  of  complainant's  lia- 
bility for  damages  on  the  dissolution  of  such  order. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  27,  Injunction,  S  404.  J 
At  Law.    On  demurrer  to  petition. 

Henry  W.  Blodgett,  U.  S.  Atty.,  and  Truman  P.  Young,  Asst.  U. 
S.  Atty. 

Barclay  &  Pountleroy,  for  defendant. 

TRIEBER,  District  Judge*  The  government  seeks  in  this  action 
to  recover  damages  alleged  to  have  been  sustained  by  reason  of  a  tem- 
porary restraining  order  granted  to  the  defendant  in  this  case,  and 
at  a  later  date,  upon  a  hearing  for  the  temporary  injunction,  dissolved. 
The  damages  sued  for  in  this  cause  are  to  cover  alleged  losses  sus- 
tained in  excess  of  the  penalty  of  the  bond  executed  when  the  tem- 
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porary  restraining  order  was  granted.  Defendant  demurs  to  the  peti- 
tion on  the  ground  that  in  no  event  is  a  plaintiff  in  an  injunction  pro 
ceeding  liable  for  any  damages  sustained  by  the  defendant  in  that  pro- 
ceeding in  excess  of  the  penalty  of  the  bond  required  to  be  given.. 

Section  718,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  580),  authorizes  the 
granting  of  a  restraining  order,  with  or  without  security,  in  the  discre- 
tion of  the  court  or  judge,  and  it  has  been  uniformly  held  that  when 
no  bond  is  required  by  the  court  granting  the  restraining  order  there 
is  no  liability  for  damages,  or,  if  a  bond  is  required  to  be  given,  its 
penal  sum  is  the  maximum  risk  assumed.  Meyers  v.  Block,  120  U. 
S.  206,  7  Sup.  Ct  626,  30  L.  Ed.  642;    Houghton  v.  Cortelyou,  208 

U.  S.  149,  28  Sup.  Ct.  234,  62  L.  Ed. ;   Scheck  v.  Kelly  (C.  C.)  95 

Fed.  941 ;  In  re  Williams  (D.  C.)  120  Fed.  34,  37 ;  Cimiotti  Unhairing 
Co.  v.  American  Fur  Refining  Co.  (C.  C.)  158  Fed.  171.  Of  course,  if 
there  has  been  a  malicious  prosecution,  an  action  may  lie  regardless 
of  the  bond ;  but  nothing  of  this  nature  is  involved  in  this  proceeding. 

The  demurrer  to  the  complaint  will  be  sustained,  with  leave  to  the 
plaintiff  to  file  an  amended  petition  within  30  days,  if  desired ;  other- 
wise, a  final  judgment  in  favor  of  the  defendant  will  be  entered. 


WOOD  T.  UNITED  STATES. 

(Circuit  Court,  D.  Massachusetts.    March  20,  1908.) 

No.  165  (1,853). 

Customs  Duties— Classificatiow— "Cotton  Waste"  Contaimino  jTrra— Com- 
mercial Designation. 

The  provision  in  Tariff  Act  July  24.  1897,  c.  11,  f  2,  Free  List,  par. 
587,  30  Stat  197  (U.  S.  Comp.  St.  1901,  p.  1683),  for  "cotton  waste,"  in- 
cludes a  mixture  of  cotton  ^aste  and  jute  threads  in  about  equal  propor- 
tions, which  Is  commercially  known  as  **cotton  waste."* 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p. 
1643.] 

On  Application  for  Review  of  Decisions  by  the  Board  of  United 
States  General  Appraisers. 

The  two  decisions  below,  which  are  reported  as  G.  A.  6,394  (T.  D. 
27,457)  and  Abstract  12,233  (T.  D.  27,493),  affirmed  the  assessment 
of  duty  by  the  collector  of  customs  at  the  port  of  Boston  on  imports 
of  Charles  H.  Wood,  which  were  found  by  the  Board  of  General  Ap- 
praisers to  consist  of  cotton  and  jute  threads  mixed  in  about  equal 
proportions. 

Searle  &  Pillsbury,  for  importers. 
Asa  P.  French,  U.  S.  Atty. 

COLT,  Circuit  Judge.  The  subject  of  this  importation  consisted  of 
59  bales  of  thread  waste,  which  is  composed  of  cotton  waste  and 
jute  threads ;  and  the  article  was  classified  by  the  collector  at  10  per 
cent,  ad  valorem  under  paragraph  463  of  the  tariff  act  of  July  24,  1897. 
c  11,  §  1,  Schedule  N,  30  Stat.  194  (U.  S.  Comp,  St  1901,  p.  1679) 
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as  "waste,  not  specially  provided  for,"  and  is  claimed  by  the  importer 
to  be  free  from  duty  under  paragraph  637  of  said  act  as  "cotton  waste." 
The  Board  of  Appraisers  in  its  opinion,  G.  A.  6,394  (T.  D.  27,467, 
June  28, 1906),  said : 

"The  evidence  fails  to  show  that  the  article  Is  commercially  known  as 
•cotton  waste.'  We  accordingly  sustain  the  classification  made  by  the  col- 
lector.'* 

Since  this  decision  by  the  Board  of  Appraisers,  additional  testimony 
has  been  taken  before  a  referee  appointed  by  this  court,  and  several 
witnesses  were  called  in  behalf  of  the  importer.  No  evidence  was 
offered  by  the  government.  This  additional  testimony  established  be- 
yond any  doubt  that  the  article  is  commercially  known  as  "cotton 
waste";  and  the  protest  is  accordingly  sustained,  and  the  decision  of 
the  Board  of  Appraisers  reversed. 


In  re  WITTENBERG. 

(District  Court,  B.  D.  Pennsylvania.    March  27,  190S.) 

No.  2,860. 

Bankbuptot— Objbcjtions  to  Disohabgb— Suffioibnct— Amsndmbnt. 

Exceptions  to  certain  specifications  of  objection  to  the  discharge  of  a 
bankrupt  sustained  on  the  ground  that  the  averments  therein  were  too 
vague  and  indefinite,  but  with  leave  to  amend. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Bankruptcy,  S  714.], 

In  Bankruptcy.  On  exceptions  to  specifications  of  objection  of 
bankrupt's  discharge. 

Harry  Felix  and  Leo  Bemheimer,  for  bankrupt. 

Joseph  H.  Shoemaker  and  Frank  G.  Sayre,  for  objecting  creditors. 

J.  B.  McPHERSON,  District  Judge.  The  exceptions  to  the  first, 
fourth,  fifth,  sixth,  and  seventh  specifications  of  objection  to  the 
bankrupt's  discharge  are  overruled.  The  exceptions  to  the  second, 
third,  eighth,  and  ninth  specifications  are  sustained,  on  the  ground 
that  the  averments  contained  therein  are  too  vague  and  indefinite; 
but  the  objecting  creditors,  or  either  of  them,  are  permitted  to  amend 
these  specifications  on  or  before  April  1st.  If  such  amendments  are 
made,  and  no  exceptions  to  the  specifications  as  amended  are  filed  on 
or  before  April  6th,  the  clerk  will  refer  all  the  specifications  to  the 
referee  for  speedy  action  and  report  thereon.  If  no  amendments  are 
made,  the  clerk  will  make  a  similar  order  of  reference  concerning  the 
first,  fourth,  fifth,  sixth,  and  seventh  specifications. 
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FORCE  V.  STANDARD  SILK  CO. 
(Circuit  Court,  N.  D.  New  York.    April  17,  190a) 

1.  NEGLIGENCB— CONTBIBUTOBY    NEOLIOENCE— OhILDBEN. 

The  question  of  the  contributory  negligence  of  an  Infant  Is  not  to  be 
determlued  by  the  same  rules  as  in  case  of  an  adult,  but  his  age,  as  well 
as  his  Intelligence,  experience,  and  knowledge,  is  to  be  considered. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  87,  Negligence,  H 
121-127. 

Age  as  affecting  contributory  negligence,  see  note  to  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Hardy,  37  C.  C.  A.  3G2.] 

2.  Same— Negligence  with  Respect  to  Children. 

Children  must  be  expected  to  act  upon  childish  instincts  and  impulses^ 
and  others  who  are  chargeable  with  a  duty  of  care  and  caution  towards 
them  must  calculate  upon  this  and  take  precautions  accordingly. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  37,  Negligence,  §  9,] 

3.  Courts— Fedebal  Courts— Following  State  Decisions. 

When  a  case  Involving  negligence  is  removed  from  a  state  to  a  federal 
court,  unless  the  action  Is  founded  on  a  state  statute  such  question  is  one 
of  general  law  on  which  the  courts  of  the  United  States  will  exercise  an 
Independent  judgment. 

[Ed.  Note. — Conclusiveness  of  Judgment  between  federal  and  state 
courts,  see  notes  to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  O. 
A.  478;  Union  &  Planters'  Bank  v.  City  of  Memphis,  49  O.  C.  A.  468.] 

4.  Master  and  Servant— Injury  to  Servant— Duty  of  Master  to  Give  In- 

structions. 

Where  a  master  or  his  superintendent  in  charge  hires  servants,  and 
turns  them  over  to  a  foreman  or  another  employe  to  be  put  to  work,  and 
he  does  so  without  instructions  or  warning,  when  instructions  or  warn- 
ings should  have  been  given,  the  master  cannot  escape  responsibility  on 
the  ground  that  the  foreman  or  other  employ^  was  a  fellow  servant. 

[Ed.^'ote. — For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  418,  419.] 

6.  Same— Infant  Employ^. 

Plaintiff,  when  14  years  old,  went  to  work  In  defendant's  silk  mill, 
being  hired  by  the  superintendent  who  took  him  to  the  reeling  room,  and 
turned  him  over  to  another  employ^,  by  whom  he  was  set  to  w^ork  clean- 
ing bobbins.  At  noon  time,  with  defendant's  knowledge,  he  usually  re- 
mained alone  In  the  room,  In  which  there  were  several  reeling  machines 
operated  by  belts  from  a  shaft.  At  the  noon  hour  the  belts  were  thrown 
off  from  the  pulleys,  and  usually  tied  in  a  loop  at  the  bottom  jind  hitched 
to  the  machine  so  they  would  not  drag,  the  shaft  not  being  stopped.  On 
some  occasions  plaintiff  had  been  asked  by  some  one  to  help  in  throwing: 
off  and  tying  the  belts.  The  machines  were  such  as  were  calculated  to 
attract  a  boy  of  his  age,  and  on  two  or  three  occasions  he  and  a  boy  from 
another  room  had  amused  themselves  at  noon  by  putting  on  the  belts. 
This  was  dangerous  for  inexperienced  boys  of  their  age,  and  was  known 
to  be  so  by  the  superintendent  who  had  seen  the  other  boy  doing  it  in  an- 
other room  and  warned  him  against  it,  but  no  warning  or  caution  was 
given  plaintiff.  When  he  had  been  at  work  about  three  months  he  was 
caught  in  a  belt  while  alone  one  noon  time  and  his  arm  was  torn  off.  He 
testified  that  the  belt  had  become  wound  around  the  shafting  and  the  end 
was  striking  the  celling,  and  that  he  got  a  stepladder  and  was  trying  to 
unwind  It  when  his  arm  was  caught.  Held  that,  even  If  so  employed,  he 
was  not  in  the  performance  of  any  duty ;  but  that  under  the  facts  shown 
the  questions  whether  defendant  was  negligent  In  permitting  him  to  re- 
main alone  In  the  room  without  warning  or  instructions  not  to  meddle 
with  the  machines,  and  whether  plaintiff  was  guilty  of  contributory  neg* 
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ligence  considering  hla  age  and  Inexperience,  were  for  the  Jurji  and  that 
a  finding  in  his  favor  on  both  issues  warranted  a  recovery  from  defendant. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, n  1046-1048,  10»8-H05.] 

At  Law.  Motion  by  defendant  for  a  new  trial  on  minutes  of  the 
court,  on  grounds  the  verdict  is  contrary  to  the  law  and  the  evidence 
and  unsupported  thereby,  and  on  exceptions  to  the  charge  and  admis- 
sion and  rejection  of  evidence. 

J.  J.  Bixby  and  John  H.  Grant,  for  plaintiff. 

Edward  J.  Schoeneck  and  Thomas  S.  Jones,  for  defendant 

RAY,  District  Judge.  This  action  was  commenced  in  the  state 
court  and  removed  to  the  Circuit  Court  of  the  United  States,  plaintiff 
being  a  citizen  and  resident  of  the  state  of  New  York,  and  defendant 
being  a  foreign  corporation,  and  the  amount  involved  over  $2,000. 
The  action  was  brought  to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  the  defendant. 

Walter  J.  Force,  the  plaintiff,  became  14  years  of  age  October  1, 
1906.  He  lived  at  Willowvale,  about  1^/^  miles  from  defendant's  silk 
mill  at  Washington  Mills,  Oneida  county,  N.  Y.  Soon  after  he  be- 
came fourteen  and  in  the  fore  part  of  October,  1906,  he  went  to  this 
mill;  and  saw  Mr.  Kecley,  the  superintendent  of  the  mill,  and  applied 
to  him  for  work.  He  was  at  once  employed,  told  to  report  the  next 
Monday,  which  he  did.  He  found  Mr.  Keeley,  the  superintendent, 
who  said,  "Come  down  stairs,  and  I  will  let  another  little  boy  learn 
you."  The  superintendent  took  the  plaintiff  down  to  the  reeling  room 
and  found  one  Eddie  Cassart,  who  was  about  15  years  old,  and  left 
plaintiff  with  him,  Cassart  told  plaintiff  he  should  clean  bobbins  by 
sandpapering  them,  which  he  did.  When  cleaned  they  were  put  in  a 
box  which  was  wheeled  by  plaintiff  to  the  elevator,  taken  therein  to 
another  room  upstairs,  and  left  Cassart  ran  the  elevator  and  showed 
plaintiff  how  to  run  it.  Cassart  showed  plaintiff  how  to  put  the  boxes 
on  and  off  the  elevator.  At  the  end  of  a  week  and  a  half  Cassart  went 
upstairs  to  the  spinning  room  and  became  a  spinner,  leaving  plaintiff 
to  do  the  work  described.  Thej|  was  no  one  in  that  room  who  gave 
orders  to  plaintiff  except  Bert  Ottoway,  who  came  to  that  room  some 
three  weeks  after  plaintiff  commenced  work  there,  and  told  him  what 
to  do,  sweep  up,  run  off  belts  some  8  or  10  times,  and  tie  up  a  belt, 
and  one  John  Brown,  who  told  him  some  things  to  do  before  that.  One 
thing  he  was  told  to  do,  on  three  occasions,  was  to  run  off  belts. 
Plaintiff  worked  in  that  room  from  7  a.  m.  to  5  p.  m.  with  one  hour's 
nooning.  *  At  noon  he  remained  in  that  room  alone  and  took  his  dinner 
there.  This  was  known  to.  defendant's  superintendent  In  this  room 
were  located  some  10  or.  12  reeling  machines,  only  6  in  commission, 
run  by  belts,  connecting  with  a  long  shaft  overhead,  which  was  ruq 
by  a  belt  connecting  with  shafting  in  another  room  and  thence  with 
the  engine.  During  this  noon  hour  the  belts  to  each  machine  were  dis- 
connected from  the  pulleys,  but  left  hanging  on  the  long  overhead 
shaft;  sometimes  they  dragged  on  the  floor  when  thus  disconnected, 
but  usually  were  tied  in  a  loop  at  the  lower  end  and  hitched  to  the 
100  F.— 63 
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machine  so  they  would  not  drag.  These  long  shafts  overhead  in  the 
same  room  during  the  noon  hour  were  left  revolving  at  a  rapid  rate. 
There  was  an  abundance  of  evidence  that  beltirthus  hanging  on  a  re- 
volving shaft  will  sometimes  "crawl,"  slowly  at  first,  on  the  shaft  and 
then  wind  up,  in  which  event  the  ends  will  strike  the  ceiling  very 
rapidly  and  make  a  noise.  There  was  evidence  that -it  was  dangerous 
to  take  hold  of  those  belts  hanging  on  that  revolving  shaft  as  the  mo- 
ment there  was  friction,  or  the  belts  were  caught  in  any  way,  they  were 
liable  to  wind  up  quickly,  and  if  the  person  having  hold  of  them  was 
caught  thereby  or  entangled  in  any  way  he  would  be  carried  or  hurled 
rapidly  about  the  shaft.  This  was  not  an  obvious  danger  to  an  inex- 
perienced person,  especially  a  youth.  Tliere  was  an  abundance  of 
room  for  plaintiff  to  do  his  work  in  cleaning  bobbins  without  going 
close  about  the  belts  or  machinery.  He  was  in  no  danger  from  the 
belts  if  he  attended  strictly  to  his  business  of  cleaning  bobbins.  This 
plaintiff  had  had  no  experience  with  Machinery  of  this  or  any  de- 
scription; was  unacquainted  with  it,  and,  as  he  claimed,  had  no 
knowledge,  warnings,  or  instructions  as  to  the  dangers  of  being  about 
or  handling  these  belts  or  this  machinery.  He  took  to  the  superintend- 
ent a  paper  or  papers  showing  his  age,  and  his  youth  was  obvious. 
That  such  machinery  is  attractive  to' boys  of  that  age  is  a  matter  of 
common  knowledge.  It  was  described,  and  there  was  evidence  given 
by  the  defendant  that  it  did  attract  the  plaintiff  and  another  boy  from 
the  floor  below  on  two  or  three  occasions  to  intermeddle  and  experi- 
ment and  play  with  it  during  the  noon  hour. 

The  claim  of  the  plaintiff  is  that  on  the  29th  day  of  January,  1907, 
he  was  left  alone  in  this  room  in  the  condition  described,  and  was 
about  to  eat  his  dinner  when  his  attention  was  called  to  one  of  these 
belts  at  one  of  the  machines  not  then  in  commission  which  he  claims 
had  wound  up  on  the  shaft,  and  that  the  loose  end  was  striking  the 
ceiling  and  making  a  loud  noise ;  that  he  got  a  step  ladder,  put  it  near 
the  flying  belt  and  tried  to  catch  it  for  the  purpose  of  tying  it  up  in 
the  manner  he  had  been  told  to  do  by  Ottoway  and  Smith  with  hang- 
ing belts  (not  with  those  wound  up  or  flying  in  any  manner,  as  nothing 
of  that  kind  had  occurred  there),  when  he  was  caught,  carried  about 
the  shaft  three  or  four  times  and  hi  Arm  torn  from  his  body  near  the 
shoulder  joint.  There  was  no  eyewitness  to  this  accident,  but  the  the- 
ory of  the  defendant  was  that  the  belt  did  not  wind  up  as  described  by 
the  plaintiff  but  that  he  was  intermeddling  or  playing  or  experiment- 
ing with  it,  as  it  says  he  had  done  before,  and  was  caught  and  injured. 

The  theory  upon  which  the  complaint  was  framed  was  that,  because 
Ottoway  and  Brown  had  told  the  plaintiff  on  the  occasions  mentioned 
to  tie  up  the  belt  on  its  being  disconnected  from  the  pulley  of  the 
machine  to  stop  work,  it  became  incidentally  a  part  of  his  duty  to  do 
so,  and  that,  being  allowed  and  permitted  to  be  there,  he,  on  seeing 
this  flying  belt  at  the  noon  hour,  had  a  right  to  attempt  to  catch  it  and 
tie  it  up,  and  that,  if  he  did  so,  he  was  acting  in  the  line  of  his  dut>, 
and  that  being  ignorant  of  the  danger,  and  not  having  been  warned  or 
instructed  by  defendant  or  its  representatives  as  to  the  danger  of 
handling  the  belt,  and  not  having  gained  any  knowledge  on  the  sub- 
ject while  there,  the  defendant  was  negligent,  and  that  its  negligence 


Digitized  by 


Google 


FORCE   V.  STANDARD  SILK  CO.  995 

was  the  proximate  cause  of  the  injury  received  by  plaintiff,  and  that 
contributory  negligence  cannot  be  imputed  to  the  plaintiff  because  of 
his  youth,  immaturity,  inexperience,  ignorance,  and  lack  of  instruction 
as  to  those  latent  dangers.  The  complaint  was  very  full  in  charging 
negligence  and  contained  the  following : 

"And  this  plaintiff  was  by  said  defendant,  its  officers,  foremen  and  agents, 
carelessly,  negligently,  and  wrongfully  left  alone,  Inexperienced  child  as  he 
was,  to  work  in  a  room  of  said  factory  where  dangerous  and  rapidly  moving 
machinery  was  In  full  motion,  without  the  presence  of  a  foreman  or  of  any 
experienced  or  older  person  or  of  any  other  person ;  that  on  or  about  the  29th 
day  of  January,  1907,  while  said  plaintiff  wds  absolutely  alone  In  a  room  in 
said  factory,  thus  carelessly  and  negligently  left  by  said  defendant,  its  offi- 
cers, foremen,  and  agents,  where  dangerous  machinery  was  in  rapid  motion, 
and  while  he  was  with  due  care  and  caution  proceeding  about  the  duties  which 
had  been  assigned  him,  he  was  caught  in  a  belt,  which  had  by  the  carelessness 
and  negligence  of  the  defendant,  been  allowed  for  many  days  to  remain  In  a 
dangerous  and  unsafe  condition,  without  proper  guard  or  safety  appliances, 
by  his  right  arm,  and  carried  many  times  around  a  rapidly  moving  shaft,  his 
right  arm  torn  completely  off  a  few  inches  from  the  shoulder  and  his  body 
hurled  many  feet  to  the  floor,  fracturing  three  of  his  ribs  and  causing  great 
damage  to  other  parts  of  his  body,  and  plaintiff  was  caused  great  pain  and 
suffering;  that  no  one  was  present  to  give  him  assistance  or  extricate  him 
from  the  belt,  owing  to  the  carelessness  and  negligence  of  defendant,  and  said 
calamity  happened,  and  the  plaintiff *s  right  arm  was  thus  torn  off,  and  his 
ribs  thus  fractured,  and  plaintiff  was  caused  and  still  experiences  great  pain 
and  suffering,  without  any  fault  or  negligence  on  his  part,  but  solely  through 
the  carelessness  and  negligence  of  this  defendant" 

The  complaint  also  charged  that  the  place  was  dangerous:  that 
plaintiff  was  inexperienced  and  ignorant  of  the  danger,  and  that  he 
was  not  properly  instructed  or  informed  of  the  dangers ;  and  that  his 
want  of  knowledge,  etc.,  was  known  to  defendant.  At  the  close  of 
the  plaintiff's  evidence  the  court  allowed  the  following  amendment  so 
that  the  allegations  should  conform  to  the  proofs  and  cover  the  real 
cause  of  action,  viz. : 

*'Tbe  Court:  The  plaintiff  in  this  case  may  amend  his  complaint  if  he  so  de- 
sires, so  as  to  allege  that  the  defendant  neglected  and  failed  to  inform  and 
instruct  the  plaintiff  of  the  danger  of  the  machinery,  or  of  meddling  with  or 
having  to  do  with  the  machinery  in  the  room  in  which  he  was  put  to  work 
and  in  which  the  accident  occurred,  and  that  such  machinery  was  dangerous 
if  meddled  with  by  an  inexperienced  person,  and  that  the  machinery  in  mo- 
tion was  of  a  character  if  anything  did  occur  or  happen,  or  whether  anything 
particular  or  peculiar  occurred  or  not,  to  attract  children  and  boys  inexper- 
ienced, and  to  induce  and  tempt  them  to  meddle  with  it  or  to  use  it,  and  that 
defendant  knew  this  fact  or  facts,  and  that  this  plaintiff,  in  view  of  the  du- 
ties that  had  been  required  of  him  and  which  be  had  been  put  to  do  in  con- 
nection with  it  on  the  occasion  in  question,  believed,  or  had  reason  to  be- 
lieve, in  view  of  what  had  oc<*urred  and  what  had  been  required,  that  it  was 
his  duty  to  stop  the  flopping,  flying  revolution  of  the  band,  and  tliat  in  so 
doing  and  in  doing  what  he  believed  to  be  his  duty  in  good  faith,  and  because 
of  the  want  of  instructions,  the  negligence  of  the  plaintiff  In  that  regard,  the 
failure  to  give  proper  warning  and  instructions,  he  was  attracted  to  inter- 
meddle with  it,  and  received  the  Injuries  complained  of." 

There  was  no  question  but  that  plaintiff  was  injured  there  in  that 
room  by  being  caught  in  that  belt  hurled  about  the  shaft  and  having 
his  arm  torn  off  as  described,  and  that  he  intermeddled  in  some  way 
or  for  some  reason  therewith,  although  that  question  was  left  to  the 
jury  to  decide.    The  court  said; 
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"You  are  to  consider  his  stationi  In  life,  his  intelligence  also.  Of  course  yon 
are  to  consider  and  determine  how  the  accident  occurred.  If  It  occurred  or 
happened  to  him  in  doing  something  he  knew  better  than  to  do— something  he 
knew  was  dangerous— then  he  cannot  recover  at  all.  You  cannot,  I  think,  but 
it  is  for  you  to  say,  doubt  that  he  intermeddled  with  this  belt  and  machinery 
either  in  play  or  experimenting  or  from  a  mistaken  sense  of  duty  to  his  em- 
ployer if  the  flapping  and  flying  belt  is  what  attracted  his  attention  and  led 
him  to  intermeddle,  and  that  he  received  his  injuries  in  that  way.  He  was 
not  engaged  in  either  event  in  performing  any  duty  he  owed  to  the  defendant 
He  was  not  employed  to  run  a  machine  or  care  for  belts  or  correct  anything 
out  of  place  or  out  of  order.  He  was  not  by  any  competent  authority  assigned 
to  any  such  duty." 

The  stepladder  was  on  the  floor  near  by,  thrown  down,  the  belt 
was  wound  up,  the  loose  end  whipping  the  ceiling,  and  the  plaintiff's 
arm,  torn  from  his  body,  was  on  tiie  floor.  The  contention  of  the  de- 
fendant was  that  the  plaintiff  intermeddled  with  the  belt  for  the  pur- 
pose of  putting  it  on  the  machine  and  seeing  it  run,  or  in  some  other 
way,  and  that  in  so  doing  he  was  caught  by  the  belt  and  injured ;  that 
the  belt  was  left  tied  up  and  looped  to  the  machine  when  the  employes 
left  for  dinner.  The  court  expressly  charged  the  jury  that  the  plaintiff 
could  not  recover  on  any  theory  that  the  plaintiff  was  engaged  in  the 
performance  of  any  duty  he  owed  the  defendant  when  he  received  his 
injury,  or  that  it  was  a  part  of  his  duty  to  defendant  to  catch  and  tie 
up  the  flying  belt,  if  it  was  flying ;  that  whether  he  intermeddled  with 
the  belt  under  a  mistaken  sense  of  duty  to  his  employer  or  to  play 
or  experiment  with  it  or  the  machinery,  he  was  not  engaged  in  the  per- 
formance of  any  duty  to  the  company;  that  he  could  not  recover  on 
the  theory  he  was  put  to  work  at  the  machine  or  with  dangerous  ma- 
chinery, and  not  warned  of  the  dangers. 

The  case  was  submitted  to  the  jury  on  the  following  propositions 
and  questions  of  fact,  all  questions. of  fact  being  left  to  the  jury, 
viz.:  (1)  Was  the  plaintiff  14  years  of  age,  immature,  just  out  of 
school,  and  without  previous  knowledge  of  or  experience  with  or 
about  machinery?  (2)  Was  he  hired  by  the  defendant's  superintend- 
ent and  put  to  work  at  cleaning  bobbins  in  this  room  in  which  were  this 
machinery,  these  machines,  belts  and  revolving  shafts,  and  left  there 
alone  during  the  noon  hours?  The  jury  in  effect  was  told  that  this 
was  his  only  duty.  (3)  Was  it  dangerous  to  boys  of  plaintiff's  age,  ex- 
perience, and  knowledge  to  intermeddle  with  or  handle  these  belts, 
etc.,  and  did  defendant  know  such  fact,  or  in  the  exercise  of  due  care 
ought  it  to  have  known  it?  (4)  Was  the  plaintiff  given  information  or 
warning  as  to  the  danger,  if  any,  of  intermeddling  with  such  belts  or 
machinery?  Was  he  warned  or  told  to  keep  away  from  them;  not 
to  intermeddle  therewith?  (5)  Did  anything  occur  while  he  worked 
there  to  give  him  notice  or  information  of  the  danger,  if  any,  of  play- 
ing, experimenting,  or  intermeddling  with  these  belts?  (6)  Was  it 
dangerous  to  such  an  inexperienced  and  uninstructed  boy  to  inter- 
meddle or  play  or  experiment  with  those  belts  ?  Was  the  danger  of  so 
doing  obvious  to  plaintiff?  Could  he  only  gain  such  knowledge  by  ac- 
tual experience  or  by  proper  warnings  or  instructions  ?  Had  he  gained 
such  knowledge  in  any  way?  (7)  Was  this  machinery  and  these  belts 
on  these  revolving  shafts  of  a  nature  or  character  calculated  to  attract 
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and  induce  boys  and  children  of  immature  years,  not  experienced  or 
informed  of  the  danger  of  so  doing,  to  intermeddle  or  play  or  experi- 
ment therewith  i  (8)  If  so,  was  this  known  to  the  defendant,  to  de- 
fendant's superintendent  and  foreman — those  in  charge— or  in  the  ex- 
ercise of  due  care  ought  they  to  have  known  to  fiiese  facts?  (9) 
Did  they  know,  or,  in  the  exercise  of  such  care,  ought  they  to  have 
known,  that  this  machinery  and  the  belts  were  calculated  to  and  would 
be  liable  to  attract  the  plaintiff  and  children^  of  his  age  to  intermeddle 
or  play  or  experiment  therewith?  (10)  If  dangerous  and  calculated 
to  attract  boys  and  children  and  defendant  knew  such  facts,  or  ought 
to  have  known  them,  then  it  was  its  duty  to  either  properly  guard  these 
belts  when  left  hanging  on  these  revolving  shafts  or  the  belts  and  the 
machinery,  one  or  both,  so  the  boys  and  children  left  there  alone  at 
noon  could  not  get  at  them,  or  to  warn  or  instruct  them  of  the  danger 
of  intermeddling  therewith,  or  to  tell  them  to  keep  away  from  them. 
(11)  That  if  these  dangers  did  exist ;  if  the  belts  were  attractive  and 
liable  to  attract  children  and  boys ;  if  the  defendant  did  Icnow  all  this, 
or  in  the  exercise  of  ordinary  care  ought  to  have  known  it ;  if  it  did 
not  warn  plaintiff  to  keep  away,  or  instruct  him  as  to  the  danger  of 
intermeddling  therewith,  or  take  any  measures  to  prevent  it;  if  plain-" 
tiff  was  ignorant  of  the  danger  and  risk  of  intermeddling  therewith — 
then  defendant  was  guilty  of  negligence  in  not  directing  the  plaintiff 
to  keep  away,  or  in  not  warning  him  of  or  instructing  him  as  to  the 
danger,  or  in  not  guarding  the  belts,  etc.,  so  they  would  not  be  inter- 
meddled with,  that  is  in  some  way  intimating  or  indicating  they  were 
not  to  be  intermeddled  with.  (12)  That  if  under  such  circumstances  the 
plaintiff  was  attracted  to  the  belts  when  flying  about  the  shaft  and  strik- 
ing the  ceiling,  either  under  a  mistaken  sense  of  duty  to  the  defendant 
or  through  curiosity  to  play  and  experiment  with  it,  in  ignorance  of 
the  danger,  and  induced  to  intermeddle  with  such  machinery  and  belt 
or  belts  to  play  or  experiment  with  them,  in  ignorance  of  the  danger, 
and  in  so  doing  was  injured,  as  described,  then  the  jury  was  authorized 
to  find  negligence  and  that  the  negligence  of  defendant  was  the  prox- 
imate cause  of  the  injury  and  consequent  damages.  C13)  That  if  the 
jury  found  the  facts  as  above  stated  then  the  plaintiff  could  recover 
unless  the  plaintiff  assumed  the  risks,  or  was  guilty  of  contributory 
negligence  on  his  part  which  in  some  degree  contributed  to  the  accident 
and  injury.  (14)  That  if  he  was  guilty  of  such  ne,c:l licence  he  could 
not  recover.  (15)  That  in  determining  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  the  jury  was  to  consider  his  youth, 
immaturit}%  inexperience,  want  of  familiarity  with  such  belts  and  ma- 
chinery, want  of  knowledge  of  the  dangers  of  going  about  them  or 
handling  them,  and  lack  of  instructions  as  to  the  dangers  and  to  keep 
away  from  them;  and  that  the  same  degree  of  care  and  caution  is 
not  expected  or  demanded  of  an  immature  and  inexperienced  and  unin- 
structed  youth  as  of  an  adult,  etc. 

There  was  evidence  to  sustain  each  and  every  proposition  above  stat- 
ed (I  am  not  referring  to  the  complaint),  and  the  questions  of  fact, 
so  far  as  disputed,  were  left  to  the  jury. 
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The  jury  was  also  charged,  among  other  things : 

*The  plaintiff  says  that  these  belts  and  moving,  revolving,  overhead  shaft- 
ings were  attractive  things  and  liable  to  attract  young  boy  and  children,  es- 
pecially to  attract  and  lead  or  induce  them  to  play  or  meddle  with  them — 
experiment  with  them — and  they  say  that  this  fact  is  demonstrated  by  the 
evidence  of  the  defendant  itself,  by  one  of  Its  witnesses,  who  sajrs  that  on 
more  than  one  occasion  he  was  in  there  and  saw  the  defendant  do  that,  put- 
ting on  and  off  belts  from  one  of  these  machines ;  that  he  himself,  on  one  oc- 
casion, took  a  hand  In  doing  it ;  and  the  plaintiff  says  that  common  knowledge 
and  experience  and  the  common  sense  of  the  owners  and  managers  of  the  mill 
would  teach  any  one  of  experience  and  maturity  that  those  machines  would  at- 
tract boys — lead  them  to  go  and  look  at  them.  And  the  plaintiff  says  that  the 
defendant's  superintendent,  foreman  and  managers  in  that  mill  had  reason  or 
cause  to  know  this  fact,  and  did  know  it,  or  in  the  exercise  of  due  care  they 
ought  to  have  known  It,  and  that  you  should  find  that  that  fact  existed ;  that 
tbey  knew  children  had  those  impulses ;  that  they  knew  childish  impulses  and 
proclivities  to  play  with,  or  experiment,  or  meddle  with  such  things,  especial- 
ly when  not  acquainted  with  their  real  nature,  and  not  accustomed  to  them. 
Plaintiff  also  says  that  it  was  a  dangerous  thing  for  young  boys  and  children 
to  meddle  with  those  belts — ^those  machines — ^running  on  this  shaft,  and  that 
the  defendant's  managers  knew  this,  or  in  the  exercise  of  due  care  ought  to 
have  known  it,  in  the  exercise  of  good  judgment  and  thought  ♦  ♦  ♦  The* 
plaintiff  says  that  after  that,  on  more  than  one  occasion,  he  was  told  to  tie  up 
and  did  tie  up  some  of  these  hanging  belt's,  or  was  told  to  assist  in  it;  that 
he  was  led  to  believe  it  was  part  of  his  duty  to  see  they  were  properly  tietl 
up  and  in  position ;  that  he  was  never  informed  to  the  contrary,  or  fully  and 
adequately  informed  or  warned  of  the  danger  of  handling  them  or  of  Inter- 
meddling with  them  in  any  way,  and  he  says  that  he  didn't  know  any  such  dan- 
i?er  or  appreciate  it  on  account  of  his  youth,  his  immaturity,  his  want  of  ex- 
perience, and  his  want  of  information — want  of  Instruction.  He  says  the 
danger  was  not  patent  or  obvious,  at  least  not  patent  or  obvious  to  him,  to  a 
child  or  boy  of  his  yeilrs,  however  it  might  have  been  to  a  full  grown,  experi- 
enced man.  The  plaintiff  was  the  only  one  who  remained  in  that  room  during 
the  noon  hour,  and  of  his  remaining  and  being  there,  the  man  who  had  charge 
of  that  room  and  who  hired  this  boy  had  knowledge.  That  man  says  that  he 
saw  the  boy  there  about  to  eat  his  dinner.  I  think  he  said  he  never  saw  him 
actually  eat,  but  saw  him  there  with  his  box,  and  saw  him  on  more  than  one 
occasion  take  his  seat  in  the  window  or  sill ;  just  the  place,  I  am  not  able  to 
say.  Other  boys  and  girls  did  substantially  the  same  thing  on  the  floor  above. 
♦  •  ♦  The  plaintiff  claims  here,  under  the  evidence — although  the  .boy 
don't  exactly  say  that— but  the  claim  is,  that  you  should  i5nd  that  he  was  led 
and  impelled  to  do  that  by  a  sense  or  idea  that  It  was  his  duty  so  to  do  in 
serving  his  employer;  that  because  he  had  not  been  warned,  or  properly  in- 
structed, he  didn't  know  it  was  dangerous,  and  didn't  know  or  appreciate  the 
danger  of  so  doing ;  that  it  was  negligence,  the  plaintiff  says,  not  to  inform  and 
instruct  him  in  that  business  and  as  to  those  dangers ;  and  that  therefore  the 
defendant  Is  liable  in  damages  for  the  injuries  which  the  boy'  then  and  there 
received.  The  plaintiff  also  says  that  even  if  you  do  find  that  he  was  playing 
or  amusing  himself,  or  experimenting  with  this  belt  for  his  own  amusement, 
that  he  was  attracted  to  It  for  the  reason  stated,  was  led  to  do  so  by  reason 
of  his  inexperience,  his  youth,  and  want  of  Instruction  from  the  defendant 
when  he  was  put  to  work  there  in  that  room,  as  to  the  clangers,  and  that  even 
if  he  went  there  for  that  purpose,  to  play  or  experiment  with  it,  that  the  de- 
fendant is  liable  because  it  was  negligent  in  not  informing  him  of  the  danger 
of  so  doing,  negligent  in  not  informing  him  of  the  latent  hidden  danger,  the 
danger  of  trying  to  catch  hold  of  and  handle  such  a  belt  in  such  a  shape,  or  in 
any  shape,  setting  it  in  motion,  not  telling  him  to  keep  away,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury.  The  plaintiff  says  that 
whether  he  meddled  with  the  belt  the  one  way  or  the  other  is  immaterial,  so 
long  as  he  didn't  know  or  appreciate  the  danger,  and  the  defendant  was  negli- 
gent in  not  warning  and  instructing  him ;  that  In  either  case  the  proximate 
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cause  of  the  injury  was  the  negligence  of  the  defendant,  its  neglig^ice  in  al- 
lowing him  to  be  there  in  that  room  at  the  noon  hour  without  attention,  with 
this  attractive  machinery  in  motion,  and  uninformed  and  uninstructed  as  to 
the  dangerous  ct&aracter,  or  the  danger  of  handling  or  interfering  or  meddling 
with  these  belts  or  machinery. 

"Now,  when  I  say  the  plaintiff  claims  this,  the  plaintiff  is  a  minor,  he  is  a 
boy,  he  is  represented  by  his  guardian  who  cares  for  his  interests,  and  by  his 
counsel,  and  in  stating  the  claims  of  the  plaintiff  I  am  not  stating  what  the 
boy  states  or  claims,  but  what  his  guardian  says ;  his  guardian  represisnts  him 
legally  and  speaks  for  him,  and  it  is  his  claim.  •  •  ♦  Now  then,  gentle- 
men, if  this  machinery — ^this  revolving  shaft  and  other  machinery,  with  these 
hanging  or  depending  belts — was  dangerous  to  children,  or  boys  of  immature 
age,  who  should  use,  or  attempt  to  use,  or  intermeddle  with  it,  and  who  didn't 
know  its  dangerous  character,  and  appreciate  the  danger  of  intermeddling  with 
it,  and  it  was  liable  and  calculated  to  attract  such  children,  and  the  defend- 
ant's superintendent,  officers,  and  managers  knew  it,  or  had  reason  to  be- 
lieve, imder  the  circumstances  and  conditions  existing  there,  that  the  boys 
and  young  employes  about  there,  and  this  plaintiff,  would  resort  to  it,  or  inter- 
meddle with  it,  or  might  and  probably  would  do  so,  and  that  if  they  did,  they 
would  or  might  be  injured  by  it,  then,  if  the  defendant  took  no  means  or  meas- 
ures to  keep  childreui  or  such  boys  of  immature  years  or  understanding,  in  its 
employ,  away,  and  to  keep  the  plaintiff  away,  and  took  no  means  or  measures 
to  prevent  accidents  and  gave  no  instructions  as  to  its  dangerous  nature  and 
character,  and  no  orders  to  them,  or  to  the  plaintiff  to  keep  away,  when  in  the 
exercise  of  due  care  it  ought  to  have  done  so,  then  the  defendant  was  guilty 
of  negligence  as  a  matter  of  law,  if  you  find  the  facts  so  to  be,  and  would  be 
guilty  of  negligence.  And  if  this  plaintiff  was  induced  and  enticed  by  such 
machinery  and  its  conditions  to  meddle  with  it,  and  was  ignorant  of  its  dan- 
gerous character,  or  having  been  caused  to  tie  up  the  belt,  if  that  was  so,  was 
led  to  think  it  was  his  duty  to  care  for  them,  and  undertook  to  do  so,  and  was 
ignorant  of  the  dangers  through  the  fault  of  the  defendant  in  not  warning 
him  and  instructing  him,  and  was  injured  in  so  doing,  then  the  defendant 
would  be  liable  for  the  damage  caused  by  such  injury,  If  such  negligence  was 
the  proximate  cause  of  the  injury.  This  would  be  so  even  if  it  was  not  his 
duty,  on  seeing  this  belt  in  the  condition  he  claims  It  was,  flying  about  the 
shaft  and  striking  the  ceiling,  if  it  was  in  such  condition,  to  care  for  it  and 
tie  it  up,  in  either  event  if  those  facts  that  I  have  recited  existed,  and  you 
find  them  so  to  be,  if  you  find  that  he  was  not  warned,  and  not  instructed  as 
to  the  danger,  and  you  find  that  such  danger  did  exist,  and  that  plaintiff  did 
not  know  <he  danger,  then  the  defendant  would  be  liable  in  either  event. 
♦  ♦  ♦  It  was  the  duty  of  the  defendant  company  to  furnish  this  boy  a  safe 
place  in  which  to  work,  and  this  Includes  not  only  the  spot  and  space  in  which 
he  did  work,  but  the  immediate  surroundings  in  that  room  with  which  he 
was  liable  to  come  in  contact,  if  the  circumstances  were  such,  and  the  sur- 
roundings were  such,  to  the  knowledge  of  this  defendant  company  or  its  man- 
ager, that  the  plaintiff  was  liable  to  be,  or  would  be,  naturally  enticed,  in- 
duced, or  attracted  to  them,  and  to  intermeddle  with  them,  and  to  intermeddle 
with  them  was  known  to  the  defendant  company  to  be  dangerous  to  an  inex- 
perienced and  uninformed  boy  of  plaintiff's  age,  or  the  defendant  or  its  man- 
agers there,  in  the  exercise  of  due  care,  ought  to  have  known  such  facts.  Did 
the  defendant  company  or  its  managers — ^tbose  in  charge — ^bave  reasonable 
cause  to  apprehend  such  an  accident,  or  such  intermeddling  from  such  a  boy, 
if  it  did,  and  it  was  dangerous  so  to  do,  and  defendant  knew  it,  or  ought  to 
have  known  it  in  the  exercise  of  due  care,  then  it  was  Its  duty  to  provide 
against  it  by  guards,  by  stopping  the  shafting,  or  by  proper  instructions  and 
proper  warnings,  full  and  adequate,  of  the  dangers." 

And  on  the  question  of  contributory  negligence  the  court  charged: 

"If  you  find  that  the  defendant  was  negligent  and  that  its  negligence  was 
the  proximate  cause  of  the  Injury,  then  you  will  come  to  another  question, 
was  this  plaintiff  himself— this  boy— guilty  of  any  negligence  which  contribat- 
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ed  to,  Or  hided  to  produce,  the  Injury?  If  so,  he  cannot  recover.  But  in  de- 
termining this  question  of  contributory  negligence,  you  are  not  controlled  by 
the  same  rules  you  would  be  in  the  case  of  an  adult  who  understands  and  ap- 
preciates the  dangers  of  the  situation,  or  the  dangers  of  doing  what  he  does  do. 
This  plaintlflC  was  an  infant — ^not  of  mature  years— not  experienced  with  such 
machinery,  the  evidence  tends  to  show,  and,  he  says,  not  Informed  of  the  dan- 
gerous character  of  this  machinery,  and  he  claims  the  dangers  of  Inter- 
meddling with  it  were  not  obvious  to  him  even  If  they  were  to  an  experienced 
man  for  the  reason  stated,  and  that  he  didn't  appreciate  them.  An  infant, 
in  order  to  avoid  the  implication  of  negligence,  is  bound  to  exercise  only  that 
degree  of  care  which  can  reasonably  be  expected  from  one  of  his  years;  one 
of  his  years,  in  the  first  instance,  and  then  comes  in  ext>erience  and  knowl- 
edge gained  in  the  work ;  hence  you.  gentlemen  of  the  jury,  must  consider  his 
age.  his  capacity,  bis  intelligence,  his  experience.  If  any,  in  the  business  in 
which  he  was  engaged ;  also  what  information  he  had  received  and  gained,  and 
what  instructions  he  had  received  on  the  subject,  If  any. 

"Now,  gentlemen,  in  this  court,  the  burden  of  making  out  the  negligence  of 
this  defendant  in  the  first  Instance  is  on  the  plaintiff—on  this  guardian  of  this 
boy — and  he  must  have  satisfied  you  by  a  fair  preponderance  of  evidence,  not 
beyond  a  reasonable  doubt,  as  in  a  criminal  case,  but  he  must  hav«  satisfied 
you  by  a  fair  preponderance  of  evidence  that  the  defendant  was  guilty  of  neg- 
ligence, and  in  one  of  the  respects  or  ways  to  which  I  have  called  your  atten- 
tion. If  he  has  failed  in  doing  that,  then  he  has  failed  to  make  a  case,  and 
your  verdict  should  be  for  the  defendant  If,  however,  you  find  that  the  de- 
fendant was  guilty  of  negligence  in  either  of  the  respects  or  ways  named,  and 
that  that  negligence  was  the  proximate  cause  of  this  injury,  then  you  come  to 
the  question  of  contributory  negligence,  and  here  the  burden  of  proof  in  this 
court  shifts  right  around.  In  order  to  make  out  contributory  negligence,  the 
burden  is  on  the  defendant ;  it  is  an  affirmative  defense  and  it  must  be  estab- 
lished, in  case  you  find  negligence  on  the  part  of  the  defendant  in  the  first 
Instance,  and  you  come  to  the  question  of  contributory  negligence,  then  the 
burden  Is  on  the  defendant  of  establishing,  by  a  fair  preponderance  of  evi- 
dence that  this  boy  was  guilty  of  negligence  which  contributed  to  his  injury ; 
and,  as  (I  have  stated,  negligence  cannot  l>e  imputed  to  a  boy  of  this  age,  nec- 
essarily, as  to  an  adult,  but  it  depends  upon  his  age,  his  knowledge  and  ex* 
perience.)  A  boy  twelve  years  of  age  or  over  is  assumed  to  be  sui  Juris  in  the 
first  instance,  so  there  must  be  evidence  tending  to  show  that  he  was  not 
qualified  to  understand  the  danger  and  appreciate  the  necessity  of  observing 
the  same  caution  required  of  an  adult.  Some  evidence  on  that  subject  has 
been  given.  You  have  seen  him  here,  you  have  heard  his  answers  to  the  ques- 
tions, and  you  have  heard  as  to  his  schooling  and  his  experience,  and  what 
instructions,  if  any,  he  received  there,  what  knowledge  he  bad  gained  there.* 
But  when  such  evidence  is  given,  then,  in  getting  at  the  responsibility  of  an 
infant,  of  a  boy  of  this  age,  or  of  any  age,  and  determining  whether  or  not 
he  was  guilty  of  contributory  negligence,  his  age,  his  capacity,  his  intelligenoe, 
his  experience,  and  the  information  he  had,  general  information  on  the  sub- 
ject, are  all  to  be  considered  by  the  Jury.  And  if  there  were  hidden,  con- 
cealed or  latent  dangers  in  the  business,  or  in  the  room,  and  he  was  liable  to 
be  attracted  to  them,  then  the  question  whether  he  was  properly  and  fully 
cautioned  and  instructed  as  to  such  dangers,  his  ability  to  appreciate  by  rea- 
son of  his  youth,  his  apparent  capacity,  and  his  intelligence,  and  all  of  that  is 
to  be  considered  on  the  question  whether  he  was  guilty  of  contributory  neg- 
ligence. Of  course,  if  he  had  been  previously  Instructed  as  to  such  dangers 
before  he  went  there,  or  he  knew  them  from  experience,  then  no  Instructions 
there  were  necessary.  If  he  had  not,  and  there  were  such  dangers,  it  was 
the  duty  of  the  defendant,  as  I  have  said  before,  to  fully  instruct  him,  and 
It  was  negligent  not  so  to  do.  If  he  knew  the  dangers  from  experience  then 
Instructions  would  not  be  necessary  and  a  finding  of  negligence  cannot  be 
predicated  or  based  on  a  failure  to  give  them.*' 

The  court  also  charged : 

"Now,  gentlemen,  as  matter  of  law,  children,  wherever  they  are,  or  wher- 
ever they  go,  must  be  expected  to  act  upon  childish  impulses  Incident  to  their 
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yearn  and  nnderBtaii(tlng,  and  their  employers  are  chargeable  with  a  duty  of 
care  and  caution  towards  them  such  as  their  years,  want  of  knowledge,  and 
understanding  demand^  such  as  their  want  of  Information,  when  It  Is  the 
duty  of  the  defendant  to  give  that  Information,  would  imply  or  demand,  and 
must  calculate  upon  those,  and  take  precautions  accordingly." 

This,  excepted  to  by  the  defendant,  was  followed  by  this: 
"When  this  boy  went  there  to  work  in  this  room  with  those  surroundings, 
if  there  were  any  latent  dangers  there,  which  is  for  you  to  say  after  hear- 
ing all  this  evidence  and  this  description,  it  was  incumbent  upon  the  defend- 
ant to  give  proper  instructions,  suitable  to  the  years  of  this  boy,  'his  previous 
experience,  and  suitable  to  the  conditions  and  surroundings  under  which  he 
was  put  to  work.  Now,  gentlemen,  this  is  the  law  where  there  are  latent 
dangers  and  hazards,  incident  to  the  occupation,  of  which  the  master  knows  or 
ought  to  know ;  it  Is  his  duty  to  warn  the  servant  of  them  fully,  and,  failing 
to  do  so,  he  is  liable  to  him  for  any  injury  that  he  may  sustain  in  consequence 
of  such  neglect;  that  is,  in  the  absence  of  cdntributory  negligence.  And  this 
rule  applies  even  when  the  danger  or  hazard  is  patent,  if,  through  youtl^,  in- 
experience, or  other  cause,  the  servant  is  incompetent  to  fully  understand 
and  appreciate  the  nature  and  extent  of  the  hazard.  That  is,  if  It  is  per- 
fectly patent  to  the  ordinary  observer,  the  danger  is,  still,  if  through  youth, 
inexperience,  or  other  cause,  a  servant  is  incompetent  to  fully  understand 
and  appreciate  the  danger  and  extent  of  the  hazard  and  the  defendant — ^that 
is,  the  employer — had  reason  to  know  that,  or  it  ought  to  know  it  in  the  ex- 
ercise of  due  care,  why,  then,  of  course,  it  is  his  duty  to  give  full  instruction. 
If,  however,  the  danger  Is  obvious,  and  the  servant  (employe)  Is  of  sufladent 
discretion  to  see  and  avoid  It,  the  master  cannot  be  held  responsible — ^the  mas- 
ter would  be  the  defendant  here — for  the  injury  resulting  to  the  servant,  al- 
though he  did  not  warn  him  of  the  danger." 

Among  the  requests  to  charge  was  one  that  the  defendant  was  not 
responsible  for  the  negligence  of  the  foreman  or  assistant  foreman,  etc. 
The  court  was  at  the  moment  under  the  impression  that  it  was  the 
foreman  who  hired  plaintiff  and  put  him  to  work,  but  when  the  atten- 
tion of  the  court  was  directed  to  the  error  it  immediately  corrected 
the  statement,  and  said  to  the  jury : 

"Well,  the  superintendent,  then.  Then  it  was  his  duty,  and  if  he  turned  him 
over  [referring  to  the  plaintilT]  without  Instructions  to  the  foreman  of  this 
room — I  guess  that  is  right — if  he  turned  him  over  to  the  foreman  without 
instructions  when  instructions  were  necessary,  why,  then,  that  would  be  neg- 
ligence, then  it  would  be  the  duty  of  those  people,  because  the  evidence  Is 
that  he  put  him  in  charge  of  somebody,  and  told  bim  that  that  person,  in 
substance — I  cannot  repeat  the  words — ^but  told  him  in  substance  tliat  that 
person  would  give  him  instructions,  and  so  left  it  with  him.  Then  if  he  did 
not  get  instructions  when  it  was  the  duty  of  defendant  to  give  him  such,  then 
you  are  at  liberty  to  find  that  there  was  negligence  on  the  part  of  the  defend- 
ant in  that  respect" 

The  court  was  also  asked  by  defendant  to  charge  and  did  charge 
that  there  was  no  evidence  that  Ottoway  and  Van  Allen  were  other 
than  fellow  servants  of  plaintiff's.  The  evidence  showed,  and  the 
court  told,  the  jury  that  defendant  had  a  superintendent  and  a  fore- 
man in  the  mill  who  were  above  the  boy,  managers  of  the  mill,  and 
that  if  thiey  knew  of  the  dangers  this  would  be  knowledge  of  the  de- 
fendant corporation,  and  it  would  be  their  duty  to  inform  the  plain- 
tiff of  such  dangers.  The  court  also  charged  that  Ottoway  was  not 
the  alter  ego  of  the  defendant. 

The  court  also  charged  the  jury: 

"Plaintifr  assumed  all  the  risks  of  his  employment  or  those  incident  there- 
to, or  which  he  knew  or  ought  to  have  known,  or  which  were  obTious  con- 
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elder Ing  his  years  and  understanding,  but  be  did  not  assume  the  fUdcs  of.  the 
negligence  of  defendant" 

Keeley,  defendant's  superintendent,  who  hired  plaintiff  and  put  him 
to  work,  and  who  was  sworn  as-  a  witness,  made  no  claim  that  he 
gave  plaintiff  any  instructions  or  warnings  when  he  hired  him  and 
turned  him  over  to  Cassart  or  Kasson.  He  says  he  took  the  plaintiff 
to  the  reeling  room  "and  I  approached  a  boy  named  Eddie  Kasson 
and  told  him  to  show  the  Force  boy  how  to  clean  the  bobbins.  Q. 
What  machines  were  Walter  [the  plaintiff]  working  at?  A.  The 
reeling.  Q.  That  is,  he  was  taking  the  bobbins  from  the  reel?  A, 
Yes,  sir."  He  also  says  that  at  noon  the  belts  were  thrown  off  by 
Ottoway  assisted  sometimes  by  Van  Allen;  that  the  speed  of  this 
overhead  shaft  left  running  on  the  day  of  the  accident  was  275  revo- 
lutions per  minute.  This  superintendent  also  states  that  the  hanging 
belta  would  wind  about  the  shaft  "when  there  was  something  inter- 
fered with  the  belt."  Also,  that  right  after  the  accident  he  went  into 
the  reeling  room,  and  found  the  stepladder  on  the  floor  and  plain- 
tiff's arm  also ;  "Q.  That  is,  that  part  of  the  arm  which  had  been  sever- 
ed by  the  accident  ?  A,  Yes,  sir."  Also  that  the  belt  was  wound  about 
the  shaft  "in  a  tangle."  Also  that  he-  occasionally  saw  the  plaintiff  in 
that  reeling  room  at  noon  and  eating,  the  shafts  running.  Also  that 
he  had  seen  belts  travel  and  crawl  on  a  revolving  shaft.  Also  that 
after  the  accident  and  the  same  day  he  saw  blood  on  the  floor  and  on 
the  ceiling  of  the  room. 

Ottoway  had  various  duties  in  the  reeling  room,  and  among  others 
the  putting  on  and  off  of  belts,  tying  them,  etc.  He  says,  in  substance, 
that  this  belt  in  question  was  in  a  different  position,  the  day  of  the 
accident,  after  plaintiff  was  injured  than  it  was  before.  Ottoway  says 
he  had  charge  of  this  reeling  room  under  the  superintendent;  that 
it  was  not  locked  at  noon ;  that  plaintiff  brought  his  dinners,  and  he 
saw  him  many  times  at  noon  take  his  seat  in  a  window  in  the  reeling 
room,  and  that  he  went  away  and  left  him  there  alone,  and  with  four 
of  the  shafts  in  that  room  running;  that  when  he  got  back  soon  after 
the  accident  this  belt  was  wound  up.  Neither  the  superintendent  nor 
Ottoway  claimed  they  gave  the  plaintiff  any  instructions  as  to  the 
danger  of  intermeddling  with  the  belts  or  machinery. 

As  stated,  the  evidence  was  abundant  to  sustain  a  finding  by  the 
jury  that  the  plaintiff  was  injured — lost  his  arm — by  intermeddling 
with  the  belts  while  alone  in  the  room  at  the  noon  hour  where  he  was 
allowed. to  be  and  remain  by  the  superintendent;  that  there  was  dan- 
ger in  so  intermeddling  therewith;  and  that  he  was  uninstructed  as 
to  the  danger  of  such  intermeddling  therewith,  and  ignorant  of  the 
danger  of  so  doing.  Also,  that  the  defendant,  its  superintendent  and 
foreman,  above  plaintiff,  knew  of  this  danger.  The  mere  fact  that 
he  was  injured  was  evidence  on  that  subject.  Railroad  Company  v. 
Stout,  17  Wall.  (U.  S.)  667,  661,  21  L.  Ed.  746,  approved' and  fol- 
lowed Union  Pacific  R.  Co.  v.  McDonald,  152  U.  S.  272-275,  14  Sup. 
Ct  619,  38  L.  Ed.  434,  In  Railroad  Co.  v.  Stout,  at  page  661,  662, 
17  Wall,  (21  L.  Ed.  746),  the  court  said : 

"That  the  turntable  was  a  dangerouB  machine,  which  would  be  likely  to 
cause  injury  to  children  who  resorted  to  it,  might  fairly  be  inferred  ftom  the 
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injury  which  actually  occurred  to  the  plaintiff.  There  was  the  same  liability 
to  Injury  to  him,  and  no  g^reater,  that  existed  with  reference  to  all  children. 
When  the  jury  learned  from  the  evidence  that  he  had  suffered  a  serious  in- 
jury, by  his  foot  being  caught  between  the  fixed  rail  of  the  roadbed  and  the 
turning  rail  of  the  table  they  were  justified  in  believing  that  there  was  a 
probability  of  the  occurrence  of  such  accidents.  So,  in  looking  at  the  remote- 
ness of  the  machine  from  inhabited  dwellings,  when  It  was  proved  to  the  jury 
that  several  t)oys  from  the  hamlet  were  at  play  there  on  this  occasion,  and 
that  they  had  been  at  play  upon  the  turntable  on  other  occasions,  and  within 
the  observation  and  to  the  knowledge  of  the  employes  of  the  defendant,  the 
Jury  were  justified  in  believing  that  children  would  probably  resort  to  it, 
and  that  the  defendant  should  have  anticipated  that  such  would  be  the  case. 
As  it  was  in  fact,  on  this  occasion,  so  It  was  to  be  expected  that  the  amuse- 
ment of  the  boys  would  have  been  found  In  turning  this  table  while  they  were 
on  It  or  about  it" 

There  was  also  abundant  evidence  that  this  machinery  and  these 
revolving  shafts, in  that  room  with  the  hanging  belts  were  attractive 
to  boys  of  his  age  and  experience  and  knowledge,  and  liable  to  at- 
tract them  to  intermeddle  therewith,  and  that  defendant  knew  this,  or 
in  the  exercise  of  due  care  ought  to  have  known  it. 

Photographs  of  the  machinery  and  hanging  belts  were  put  in  evi- 
dence by  the  defendant.  They  were  described  by  witnesses;  also  the 
mode  and  manner  of  putting  the  belts  on  and  oflF.  The  witness^  for 
defendant,  John  Johnson,  testified  that  he  worked  in  the  spinnmg  room 
immediately  above  the  reeling  room,  and  that  a  few  days  before  the 
accident  he  came  down  into  this  reeling  room  at  the  noon  hour  and 
found  the  plaintiff  there.  "Q.  Now  state  what  was  done  by  Walter 
Force  (the  plaintiff)  in  your  presence,  and  what  was  said  by  you  and 
he  at  that  time,  if  anything?  *  *  *  A.  He  had  one  of  the  belts 
off  and  was  throwing  it  on."  That  it  was  a  belt  used  in  connection 
with  a  reeling  machine.  "Q.  Just  where  did  he  have  that  belt  when 
you  first  saw  him  at  that  time?  A.  He  had  it  up,  half  way  up  over 
the  top  pulley.  Q.  On  the  overhead  pulley?  A.  Yes,  sir.  Q.  How 
did  he  get  it  up  to  that  point?  A.  Stepladder.  Q,  He  was  standing 
upon  a  stepladder?  A.  Yes,  sir."  Also,  that  plaintiff  threw  the 
belt  on  the  driving  shaft  overhead ;  that  witness  said  "he  better  leave 
it  alone  or  he  would -get  hurt,"  and  plaintiff  said  "never  mind  he  knew 
what  he  was  doing."  Johnson  testified  that  he  himself  stood  on  the 
ladder  and  threw  the  belt  on  the  pulley.  This  witness  also  said  that 
once  in  a  while  he  went  down  to  the  reeling  room  at  the  noon  hour 
to  see  the  plaintiff ;  and  "once  in  a  while  he  was  throwing  on  a  belt" ; 
that  he  saw  him  fooling  with  the  belts  on  three  or  four  occasions,  ancl 
•once  before  had  helped  him  do  it.  "Q.  What  did  you  put  the  belt 
on  for?  A.  Show  him  I  could  do  it;  he  put  the  belt  on,  and  then  I 
did.  Q.  Did  you  go  up  on  the  stepladder?  A.  Yes,  I  did.  Q.  Any- 
body ever  tell  you  not  to  do  it  ?  A.  Yes,  sir.  Q.  They  have  told  you  ? 
A.  Yes,  sir.  Q.  Who  told  you?  A.  Mr.  Keeley.  Q.  He  told  you 
not  to  do  it  ?  A.  Yes,  sir.  Q.  And  that  was  up  in  the  spinning  room  ? 
A.  Yes,  sir.  Q.  Did  you  have  shafts  up  there  ?  A.  Yes,  sir.  Q.  And 
belts  up  there?  A.  Yes,  sir.  Q.  How  came  he  to  tell  you  not  to  do 
it  up  there?  A.  He  told  me  when  I  first  went  in  there  not  to  do  it" 
This  Johnson  boy,  now  17  years  old,  had  been  there  some  three  years. 
So  we  have  direct  evidence  that  Keeley,  the  superintendent,  had  knowl- 
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edge  that  boys  should  not  intermeddle  with  the  belts ;  that  they  were 
liable  to  intermeddle  with  them,  and  that  before  the  accident  he  had 
instructed  one  boy  at  least  not  to  do  it.  But  it  was  a  fair  question  for 
the  jury,  in  view  of  the  novelty,  etc.,  of  this  running  machinery,  these 
depending  belts,  the  curiosity  and  inclinations  and  proclivities  of  boys 
of  that  age,  etc.,  whether  this  machinery,  etc.,  was  calculated  to  at- 
tract children  of  plaintiff's  age  to  play  or  intermeddle  or  experiment 
with  it,  and  whether  defendant's  managers  then  knew  the  fact. 

The  case  as  iSnally  presented  and  tried  and  submitted  to  the  jury 
was  squarely  within  the  following  cases  decided  by  the  Supreme  Court 
of  the  United  States,  the  Circuit  Court  of  Appeals  in  this  the  Second 
Circuit,  the  Supreme  Court  of  the  states  of  Michigan  and  Minnesota, 
etc.,  viz.,  Railroad  Company  v.  Stout,  17  Wall.  (U.  S.)  657,  661,  662, 
21  L.  Ed.  745 ;  Union  Pacific  R.  Co.  v.  McDonald,  152  U.  S.  262,  273, 
275,  14  Sup.  Ct.  619,  38  L.  Ed.  434;  Peirce  v.  Lyden  (C.  C.  A.,  Sec- 
ond Circuit)  157  Fed.  552  (decided  November  7,  1907);  Keffe  v.  Mil- 
waukee &  St.  Paul  R.  R.  Co.,  21  Minn.  207,  211,  18  Am.  Rep.  393 ; 
Powers  V.  Harlow,  53  Mich.  507,  515,  19  N.  W.  257,  51  Am.  Rep.  154; 
lamurri  v.  Saginaw  City  Gas  Co.,  148  Mich.  27,  111  N.  W.  884. 

In  Railroad  Co.  v.  Stout,  supra,  children  had  played  on  a  turntable 
on  defendant's  land  which  was  not  guarded  or  fastened,  ana  which 
easily  turned.  The  plaintiff,  an  infant,  who  had  never  been  there  be- 
fore, went  with  two  other  boys,  one  of  whom  had  been  to  the  turn- 
table to  play  before,  to  this  turntable  to  play  on  it  and  while  so  doing 
was  injured.  They  were  not  invited  there  or  even  knowingly  per- 
mitted to  be  there.  The  case  states,  page  65S  of  17  Wall.  (21  L.  Ed. 
745): 

"One  witness,  then  a  servant  of  the  company,  testified  that  be  had  previous- 
ly seen  boys  playing  at  the  turntable,  and  had  forbidden  them  from  playing 
there.  But  the  witness  had  no  charge  of  the  table,  and  did  not  communicate 
the  fact  of  having  seen  boys  playing  there  to  any  of  the  officers  or  servants 
of  the  company  having  the  table  In  charge.*' 

The  court  (see  page  659)  submitted  the  question  whether  the  turn- 
table was  dangerous  and  would  be  liable  to  cause  injury  to  children 
who  should  resort  to  it ;  whether  defendant  was'  negligent  in  not  an- 
ticipating that  children  would  be  liable  to  resort  to  it  and  be  injured 
if  they  did.  If  not,  then  there  was  no  negligence.  There  was  no 
direct  evidence  that  the  turntable  was  dangerous  to  children  who 
should  resort  to  it,  or  that  defendant's  officers  or  managers  knew  they 
did  resort  to  it,  but  the  court  held  that  from  the  very  nature  of  it,  and 
the  fact  that  injury  did  occur,  the  jury  was  justified  in  finding  those 
facts  in  language  already  quoted.  This  case  has  been  criticised,  and  in 
some  states — New  York,  New  Jersey,  and  Massachusetts — ^the  courts 
have  refused  to  follow  it  (see  Turess  v.  Railroad  Co.,  61  N.  J.  Law, 
314,  40  Atl.  614 ;  Mc  Alpin  v.  Powell,  70  N.  Y.  126,  26  Am.  Rep.  555 ; 
Daniels  v.  N.  Y.  &  N.  E.  R.  Co.,  154  Mass.  349,  28  N.  E.  283,  13  L. 
R.  A.  248,  26  Am.  St.  Rep.  253),  but  the  Supreme  Court  of  the  United 
States,  which  governs  this  court  and  all  negligence  cases  tried  therein 
not  founded  on  and  governed  by  some  statute  of  the  particular  state, 
and  which  court  ought  to  command  respect  everywhere,  has  recon- 
sidered the  doctrines  of  that  case,  and  expressly  reaffirmed  them  in 
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Union  Pacific  R.  Co.  v.  McDonald,  152  U.  S.  262,  272,  273,  274- 
279,  14  Sup.  Ct.  619,  38  L.  Ed.  434,  at  which  page,  after  citing  and 
commenting  on  the  various  cases,  the  court  says : 

"We  adhere  to  the  principles  aunounced  in  Railroad  Co.  v.  Stout,  supra." 

This*  case  was  recently  cited  and  followed  by  the  Circuit  Court  of 
Appeals  in  the  Second  Circuit,  opinion  by  Ward,  C.  J.,  in  Peirce  v. 
Lyden  (decided  November  7,  1907)  157  Fed.  552. 

I  can  conceive  of  no  more  vicious  doctrine  than  to  hold  that  owners 
of  mills  in  which  are  machinery  and  belts  such  as  these  were,  danger- 
ous to  those  who  should  intermeddle  with  them  unless  skilled  in  the 
business,  may  employ  inexperienced  boys  and  put  them  to  work  in 
the  rooms  with  this  machinery  and  leave  them  there  alone  at  noon 
with  parts  of  it  in  motion  and  the  rest  unguarded  and  easily  acces- 
sible, without  warning  or  instruction  as  to  the  danger  of  intermeddling 
with  it,  or  without  positive  instructions  to  keep  away  from  it  and  not 
intermeddle,  without  being  liable  to  the  imputation  of  negligence  in 
so  doing.  A  boy  left  and  allowed  to  be  in  such  a  place  under  such 
circumstances  is  not  a  trespasser.  He  is  rightfully  there.  H^  is  there 
by  invitation  and  permission.  By  reason  of  his  youth  and  inexperience 
and  want  of  instruction  and  knowledge  he  may  reasonably  be  expected 
to  follow  childish  curiosity  and  childish  proclivities  and  impulses  and 
so  intermeddle  with  or  experiment  with  such  machinery  and  belting. 
It  was  for  the  jury  to  say  whether  or  not,  in  view  of  the  youth  and 
inexperience  and  want  of  knowledge  of  this  plaintiff,  he  had  such 
impulses  and  followed  them  in  intermeddling  with  this  machinery. 

In  Powers  v.  Harlow,  53  Mich.  607,  515,  19  N.  W.*  257,  51  Am. 
Rep.  154,  Cooley,  C.  J.,  said : 

VChlldren,  wherever  they  go,  must  be  expected  to  act  upon  childish  in- 
stincts and  Impulses ;  and  others  who  are  chargeable  with  a  duty  of  care  and 
caution  towards  them  must  calculate  upon  this,  and  take  precautions  accord- 
ingly." 

This  language  was  quoted  and  approved  by  the  Supreme  Court  of 
the  United  States  in  Union  Pac.  R.  Co.  v.  McDonald,  152  U.  S.,  at 
page  277,  14  Sup.  Ct.  619,  38  L.  Ed.  434,  and  has  always  been  ap- 
proved. It  was  again  quoted  and  approved  by  the  Supreme  Court 
of  the  United  States  in  McDermott  v.  Severe,  202  U.  S.  600,  609,  26 
Sup.  Ct.  709,  712,  50  L.  Ed.  1162,  where  the  court,  on  dissent,  said: 

"This  court  In  Union  Pacific  Railroad  Co.  v.  McDonald,  152  U.  S.  262,  277, 
14  Sup.  Ot.  619,  38  L.  E3d.  434,  quoted  approvingly  from  Judge  Cooley  In  a 
Michigan  case:  'Children,  wherever  they  go,  must  be  expected  to  act  upon 
childish  Instincts  and  Impulses;  and  others  who  are  chargeable  with  a  duty 
of  care  and  caution  towards  them,  must  calculate  upon  this,  and  take  precau- 
tions accordingly.*  This  view  Is  supported  by  other  well -considered  cases. 
Powers  V.  Harlow,  53  Mich.  507,  514,  19  N.  W.  257,  51  Am.  Rep.  154 ;  Camden 
Interstate  Railway  Co.  v.  Broom,  139  Fed.  595.  71  C.  C.  A.  641 ;  Porrestal  v. 
Milwaukee  Electric  Railway  Co.,  119  Wis.  495,  97  N.  W.  182 ;  Strutzel  v.  St 
Paul  City  Railway  Co.,  47  Minn.  543,  50  N.  W.  690 ;  Gray  v.  St.  Paul  City  Rail- 
way Co.,  87  Mhan.  280,  91  N.  W.  1106." 

So  the  charge  was  correct  wherein  the  jury  was  told  that : 

**In  determining  this  question  of  contributory  negligence  you  are  not  con- 
trolled by  the  same  rules  you  would  be  In  the  case  of  an  adult  who  under- 
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I^nds  and  appreciates  the  dangers  of  the  situation,  or  the  dangers  of  doing 
what  he  does  do.  ♦  ♦  ♦  An  Infant,  in  order  to  avoid  the  implication  of 
n^llgence,  is  bound  to  exercise  only  that  degree  of  care  which  can  reasonably 
be  expected  from  one  of  his  years ;  one  of  bis  years  in  the  first  instance,  and 
then  comes  in  experience  and  knowledge  gained  in  the  work-  Hence  you, 
gentlemen  of  the  Jury,  must  consider  his  age,  his  capacity,  his  intelligcvQce.  his 
experience,  if  any,  in  the  business  In  which  he  was  engaged;  also  what  in- 
formation he  had  received  and  gained,  and  what  instructions  he  had  received 
on  the  subject,  If  any.  *  *  *  Of  course,  if  he  had  been  previously  instruct- 
ed as  to  such  dangers  before  he  went  there,  or  he  knew  them  from  experience, 
then  no  instructions  there  were  necessary.  If  he  had  not  and  there  were 
such  dangers,  it  was  the  duty  of  the  defendant,  as  I  have  said  before,  to  fully 
instruct  him,  and  it  was  negligence  not  so  to  do.  If  he  knew  the  dangers  from 
experience,  then  instructions  would  not  be  necessary,  and  a  finding  of  neg- 
ligence cannot  be  predicated  or  based  on  a  failure  to  give  them." 

The  court  was  referring  to  latent  dangers,  those  not  patent  to  a 
youth  of  his  apparent  age  and  capacity. 

The  doctrine  laid  down  by  the  court  as  to  the  rules  for  determining 
the  negligence  of  a  boy  was  expressly  held  and  stated  by  the  Supreme 
Court  of  the  United  States  in  Railroad  Company  v.  Stout,  supra,  in 
the  following  language: 

"While  it  is  the  general  rule  in  regard  to  an  adult  that  to  entitle  him  to 
recover  damages  for  an  injury  resulting  from  the  fault  or  negligence  of  an- 
other he  must  himself  have  been  free  from  fault,  such  is  not  the  rule  in  re- 
gard to  an  infant  of  tender  years.  The  care  and  caution  required  of  a  child 
is  according  to  his  maturity  and  capacity  only,  and  this  is  to  be  determined  in 
each  case  by  the  circumstances  of  that  case." 

And,  again,  in  Union  Pac.  R.  Co.  v.  McDonald,  162  U.  S.  262,  281, 
at  page  281,  14  Sup.  Ct.  619,  626,  38  L.  Ed.  434,  the  court  said : 

"The  question  of  negligence  upon  the  part  of  an  infant  must  be  determined 
with  reference  to  his  age  and  to  the  situation  in  which,  at  the  time  of  the  in- 
Jury,  the  circumstances  placed  him.  The  authorities  cited — indeed,  all  the  ad- 
Judged  cases — agree,  as  declared  by  the  Court  of  Appeals  of  New  York,  that 
in  applying  the  rule  that  a  person  who  seeks  to  recover  for  a  personal  injury 
sustained  by  another's  negligence  must  not  himself  be  guilty  of  negligence  that 
substantially  contributed  to  the  result,  the  law  discriminates  between  children 
and  adults,  the  feeble  and  the  strong,  and  only  requires  of  each  the  exercise 
4>f  that  degree  of  care  to  be  reasonably  expected  in  view  of  his  age  and  con- 
dition.   Reynolds  v.  N.  Y.  Central,  etc.,  Railroad,  58  N.  Y.  248,  252." 

And  in  Serano  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  188  N.  Y.  166,  165,  80 
N.  E.  1025,  1027,  117  Am.  St.  Rep.  833,  the  Court  of  Appeals  held: 

"A  child  of  tender  years  is  not  required  to  exercise  the  same  degree  of  care 
and  prudence  in  the  presence  of  danger  which  is  expected  and  required  of  an 
adult  under  like  circumstances,  but  she  is  required  to  exercise  such  care  and 
pnidence  as  is  commensurate  with  one  of  her  age  and  InteUigence." 

The  court  cites : 

♦* Wendell  v.  N.  Y.  0.  ft  H.  R.  B.  Oo.,  91  N.  Y.  420;  Zwack  v.  N.  Y.,  L.  B.  & 
W.  R.  R.  Co.,  160  N.  Y.  362,  54  N.  a  785 ;  Costello  v.  Third  Ave.  R.  R,  Co.. 
161  N.  Y.  317,  55  N.  E.  807 ;  Byrne  v.  N.  Y.  C.  &  H.  R.  Jtl.  R.  Co.,  83  N.  Y. 
620;  McGovem  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  421 ;  Thurber  v.  Harlem 
B.,  M.  &  F.  R.  R.  Co..  60  N.  Y.  326;  Barry  v.  N.  Y.  a  &  H.  R.  R.  R.  Co,  92 
N.  Y.  289,  44  Am.  Rep.  377." 

The  jury  was  carefully  and  repeatedly  instructed  on  this  point. 
In  Peirce  v.  Lyden,  supra,  recently  decided  by  the  Circuit  Court  of 
Appeals,  Second  Circuit,  the  defendant  stored  barrels  of  oil  in  a  shed, 
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unlocked  during  the  daytime,  on  his  own  lands,  but  near  a  school- 
house.  These  barrels  had  their  heads  knocked  in  so  the  oil  could  be 
dipped  out.  The  school  boys  entered  the  sheds,  dipped  out  the  oil, 
and  lighted  a  fire  and  threw  the  oil  on  it,  and  in  so  doing  a  boy  was 
severely  burned  either  by  the  bursting  of  a  can  of  oil  which  they  had 
obtained  at  the  sheds  or  by  running  and  jumping  through  the  fire  on 
which  oil  was  thrown.  There  was  no  evidence  that  the  defendant  or 
his  agents  knew  of  this  propensity  of  the  school  boys  to  meddle  with 
the  oil.  His  night  watchman,  however,  did  know  of  it,  but  his  knowl- 
edge was  not  communicated  to  the  defendant  or  his  agents.  Held, 
the  injured  boy  could  recover  on  the  authority  of  Railroad  v.  Stout, 
supra. 

In  the  case  now  before  this  court  the  evidence  already  quoted  shows 
that  defendant's  superintendent  knew  that  one  of  the  boys  employed 
in  the  factory  had  intermeddled  with  the  machinery,  and  that  he  or- 
dered him  not  to  do  it.  Two  boys  had  intermeddled  with  this  ma- 
chinery in  this  room  at  the  noon  hour  on  three  occasions  at  least. 
These  facts,  with  the  attractiveness  of  such  machinery  and  belts  and 
the  well-known  propensities  of  such  boys,  were  all  sufficient  to  justify 
the  jury  in  findmg  that  defendant  knew,  or  had  reasonable  cause  to 
know,  that  such  boys  were  liable  to  intermeddle  with  them.  It  was 
left  to  the  jury  to  say  whether  the  defendant  and  its  managers  knew 
this  fact,  if  it  was  a  fact,  or  had  reasonable  cause  to  know  it,  and  were 
negligent  in  not  giving  instruction  or  warning,  etc.  Proof  of  positive 
knowledge  on  the  part  of  defendant  that  boys  had  actually  intermed- 
dled was  not  necessary. 

In  Railroad  Co.  v.  Stout,  supra,  the  court  said : 

"So  In  looking  at  the  remoteness  of  the  machine  from  inhabited  dwellings, 
when  it  was  proved  to  the  jury  that  several  boys  from  the  hamlet  were  at 
play  there  on  this  occasion,  and  that  they  had  been  at  play  upon  the  turn- 
table on  other  occasions,  and  within  the  observation  and  to  the  knowledge  of 
the  employes  of  the  defendant,  the  Jury  were  Justified  in  believing  that  chil- 
dren would  probably  resort  to  It,  and  that  defendant  should  have  anticipated 
that  such  would  be  the  case.'* 

So  here,  when  the  attractive  nature  and  character  of  this  machinery 
and  of  these  belts  were  shown,  and  when  it  was  shown  that  plaintiff 
and  Johnson  had  intermeddled  with  them  on  at  least  three  occasions, 
and  that  Johnson,  when  14  years  of  age,  had  so  intermeddled  with  the 
machinery  in  the  room  above  to  the  Imowledge  of  Keeley,  defendant's 
superintendent,  who  had  directed  him  not  to  do  so,  the  jury  was  jus- 
tified in  finding  that  defendant  should  have  anticipated  that  plaintiff 
would  or  might  intermeddle  with  the  machinery  and  belts  in  the  reel- 
ing room. 

In  Powers  v.  Harlow,  63  Mich.  507,  19  N.  W.  257,  51  Am.  Rep. 
154,  cited  and  approved  by  the  Supreme  Court  of  the  United  States 
in  Union  P.  R.  Co.  v.  McDonald,  supra,  the  following  from  the  syl- 
labus sufficiently  states  the  case : 

"(7)  Children  must  be  expected  to  act  upon  childish  instincts;  and  those 
who  are  answerable  for  their  safety  must  take  precautions  accordingly,  and 
must  expect  them  to  meddle  with  anything  that  la  likely  to  tempt  them  if 
left  exposed  to  their  view  and  within  their  reach. 
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'*(8)r  A  small  boy,  finding  a  43ynamlte  cartridge  In  a  common  packing  box 
among  the  sawdnst  proceeded  to  crack  It  on  a  stone,  and  maimed  himself 
for  life.  The  boy  was  rightfully  on  the  premises,  and  his  father  was  at  work 
hard  by.  The  packing  box  was  on  the  ground  under  a  rude  shed,  and  was 
marked  Towder,'  but  neither  the  boy  nor  his  father  could  read.  It  had  been 
left  exposed  by  the  agent  of  the  landlord.  Held,  that  an  action  would  lie 
against  the  landlord  for  the  injury,  and  that  neither  the  child  nor  his  father 
could  be  said  to  be  guilty  of  contributory  negligence." 

In  that  case  there  was  no  evidence  that  boys  or  children  had  ever 
resorted  to  the  shed  where  the  dynamite  cartridges  were  kept.  The 
boy's  father  was  not  employed  by  defendant  in  or  about  the  shed,  and 
had  no  duties  there,  and  the  boy  had  no  business  there,  or  on  the  de- 
fendant's premises  in  the  neighborhood,  except  as  he  accompanied  his 
father,  who  was  at  work  at  agricultural  pursuits  on  some  of  the  adja- 
ent  land  10  rods  distant  from  the  shed,  which  he  leased.  The  place 
where  the  father  and  son  had  the  right  to  be  was  perfectly  safe.  The 
danger  lay  in  the  dynamite  cartridges  in  the  shed  on  other  land,  but 
in  the  immediate  neighborhood.  The  boy  in  wandering  about,  im- 
pelled by  curiosity  and  childish  impulses,  went  into  the  shed  and  found 
and  took  one  of  the  cartridges  which  were  left  exposed  and  used  it  as  a 
plaything.  While  so  doing  it  exploded  and  injured  Him.  Judge  Coo- 
ley,  in  giving  the  opinion  of  the  court,  said : 

"We  cannot  under  these  circumstances  say  that  the  plaintiff's  father  was 
chargeable  with  fault  in  not  suspecting  danger  and  warning  his  children  away 
from  it  [he  did  not  know  of  the  dynamite],  or  that  the  child  himself  was 
blameworthy  in  acting  upon  the  childish  instincts  and  propensities  which  com- 
bined with  the  negligence  of  defendant's  serrant  to  bring  the  danger  upon 
him." 

This  is  quoted  and  approved  in  Union  Pac.  R.  Co.  v.  McDonald, 
supra,  at  page  277  of  152  U.  S.,  at  page  625  of  14  Sup.  Ct  (38  U  Ed, 
434).    In  that  case  Judge  Cooley  also  said : 

"The  moving  about  of  the  children  upon  the  lands  where  they  were  at  liber- 
ty to  go  while  they  were  not  actually  employed  was  as  niueh  an  incident  to 
their  being  there  as  is  the  loitering  or  playing  by  children  outside  the  traveled 
part  of  the  highway  as  they  go  upon  it  to  school  or  upon  errands." 

So  here  the  intermeddling  of  this  boy  with  this  machinery  and  these 
belts  was,  under  the  circumstances,  as  much  an  incident  of  his  being 
there  as  was  his  eating  his  dinner  or  moving  about  for  exercise. 

In  lamurri  v.  Saginaw  City  Gas  Co.,  148  Mich.  27,  111  N.  W.  884, 
decided  April  30,  1907,  the  defendant  left  a  tank  wagon  containing 
"drips,"  explosives,  to  which  was  attached  a  horse,  unattended  in  the 
public  street.  Children  climbed  on  the  wagon  and  were  driven  away, 
but  not  by  defendant  or  any  of  its  employes.  Very  soon  thereafter 
other  boys,  the  plaintiff  being  one,  climbed  on  the  wagon  and  one  of 
them  dropped  a  lighted  match  into  the  tank  and  it  exploded.  The 
court  said : 

"The  children  had  a  right  to  play  on  the  highway,  and  this  wagon  was 
easily  accessible  and  attractive  to  them  as  they  were  lawfully  playing  upon 
the  highway.  ♦  ♦  ♦  It  was  negligence  on  the  part  of  the  defendant  to 
leave  this  wagon  In  this  manner  In  the  public  highway." 

So  in  the  case  at  bar  this  machinery  and  these  belts  whether  loose, 
wound  up  and  flapping,  or  otherwise,  with  the  shafts  in  motion,,  were 
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attractive  things  as  the  jury  found;  and  it  was  negligence  to  leave 
them  and  this  boy  in  the  same  room  alone,  the  boy,  uninstructed  and 
uninformed,  if  the  dangers  were  not  obvious  or  known  to  him,  and  de- 
fendant knew,  or  in  the  exercise  of  due  care  towards  him  ought  to 
have  known,  such  facts. 

Again,  it  was  the  duty  of  the  defendant  to  warn  and  instruct  the 
plaintiff  as  to  the  dangers,  if  he  needed  instructions;  and  if  the  de- 
fendant's superintendent  in  charge  did  not  give  the  necessary  instruc- 
tions and  warnings,  and  he  turned  plaintiff  over  to  the  foreman  of  the 
room  to  be  taught  and  instructed,  then  it  was  the  foreman's  duty  to 
give  such  instructions,  and,  if  he  did  not,  the  defendant  cannot  escape 
liability  because  of  the  negligence  of  the  superintendent  or  foreman  in 
failing  to  give  necessary  instructions  or  warnings. 

In  4  Thompson's  Commentaries  on  the  Law  of  Negligence,  §  4102, 
it  is  said: 

*'A  foreman  who  knows  an  employ^  is  unskilled  in  the  work  which  he  is  di- 
rected to  perform  is  bound  to  instruct  him  with  reference  to  the  danger  in- 
cident thereto,  unless  the  same  is  obvious  to  an  unskilled  person ;  and,  if  the 
servant  is  injured  in  consequence  of  a  failure  to  give  such  instructions,  the 
master  must  indemnify  him." 

In  Wood  on  Master  and  Servant  (2d  Ed.)  §§  349-350,  pp.  717-719, 
it  is  said  among  other  things : 

"Where  there  are  latent  defects  or  hazards  incident  to  an  occupation  of 
which  the  master  knows,  or  ought  to  know,  it  is  his  duty  to  warn  the  serv- 
ant of  them  fully,  and,  failing  to  do  so,  he  is  liable  to  him  for  any  injury  that 
he  may  sustain  In  consequence  of  such  neglect.  •  ♦  ♦  And  this  rule  ap- 
plies even  when  the  danger  or  hazard  is  patent,  if  through  youth,  inexperience, 
or  other  cause  the  servant  is  incompetent  to  fully  understand  and  appreciate 
the  nature  and  extent  of  the  hazard." 

Where  a  duty  to  the  servant  rests  upon  the  master,  and  he  employs 
a  superintendent  or  foreman  to  run  and  manage  the  business  and  hire 
the  servants,  and  they  do  so,  and  put  them  to  work  without  instruc- 
tions or  warnings  when  instructions  or  warnings  are  necessary,  the 
master  cannot  escape  liability  even  if  that  foreman  and  the  servant 
were  coemploy6s.  "The  mere  fact  of  minority  does  not  operate  to 
abrogate  the  rule  which  puts  upon  the  servant  the  assumption  of  the 
ordinary  risks  of  the  employment,  unless  the  minor  be  of  tender  years 
and  unable  to  judge  intelligently  for  himself  concerning  the  nature  and 
extent  of  the  risks."  Fisk  v.  Central,  etc.,  R.  Co.,  72  Cal.  38,  13  Pac. 
144,  1  Am.  St.  Rep.  22;  Curran  v.  Merchants'  Mfg.  Co.,  130  Mass. 
374,  39  Am.  Rep.  457 ;  4  Thompson,  Com.  on  L.  of  Neg.,  §§  4866, 
4867;  Hinckley  v.  Horazdowsky,  133  111.  359,  24  N.  E.  421,  8  L.  R.  A. 
492,  23  Am.  St.  Rep.  618. 

The  principle  is  well  illustrated  in  Mather  v.  Rillston,  156  U.  S.  391, 
15  Sup.  Ct.  464,  39  h.  Ed.  464,  where  plaintiff,  a  young  man  24  years 
of  age,  was  employed  in  and  about  defendant's  mines  chiefly  in  loading 
tram  cars.  He  knew  little  about  mining  or  the  explosives  used  in  the 
mine.  Page  392  of  156  U.  S.,  page  467  of  16  Sup.  Ct.  (39  L.  Ed.  464). 
Powder  and  caps  were  stored  in  a  house  into  which  the  plaintiff's 
duties  occasionally  called  him,  and  he  was  not  informed  or  instructed 
as  to  the  perils  and  dangers  of  the  place.  Plaintiff  had  nothing  what- 
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ever  to  do  with  using  and  handling  tlie  powder  and  caps.  By  the  neg- 
ligence of  defendant's  employes  this  powder  was  so  heated  and  jarred 
that  it  exploded  and  the  plaintiff  was  injured.  Said  Mr.  Justice  Field, 
in  giving  the  opinion  of  the  court : 

"So,  too,  if  persons  engaged  In  dangerous  occapations  are  not  Informed  of 
the  accompanying  dangers  by  the  promoters  thereof,  or  by  the  employers  of 
laborers  thereon,  and  such  laborers  remain  In  ignorance  of  the  dangers  and 
suffer  In  consequence,  the  employers  will  also  be  chargeable  for  the  injuries 
sustained.  Both  of  these  positions  should  be  borne  constantly  in  mind  by 
those  who  engage  laborers  or  agents  in  dangerous  occupations,  and  by  the 
laborers  themselves,  as  reminders  of  the  duty  owing  to  them.  These  two  con- 
ditions of  liability  of  parties  employing  laborers  In  hazardous  occupations 
are  of  the  highest  importance,  and  should  be  In  all  cases  strictly  enforced." 

The  duties  of  the  master  to  children  and  minors  in  his  employ  as 
to  instructions,  etc.,  are  well  stated  in  4  Thompson's  Commentaries  on 
the  Law  of  Negligence,  §§  4091  to  4108,  inclusive.  But  in  this  case 
the  duty  to  give  information  or  instructions  or  warnings  rested  on  the 
defendant,  and  the  negligence  of  the  superintendent  and  foreman  in- 
trusted with  the  hiring  and  direction  of  the  plaintiff  in  and  about,  his 
work  to  give  such  warnings,  etc.,  was  its  negligence.  They  were  vice 
principals.  4  Thompson's  Com.  on  Law  of  Negligence,  §§  4861,  4862, 
4878. 

The  jury  was  plainly  told  they  must  find  that  the  defendant  was  neg- 
ligent, that  this  negligence  was  the  proximate  cause  of  plaintiff's  injury, 
and  that  the  plaintiff  must  have  been  free  from  contributory  negligence. 
The  charge  is  to  be  taken  as  a  whole,  and  altogether  I  find  no  error. 

It  is,  of  course,  true  that  under  the  decisions  of  the  Court  of  Appeals 
of  the  state  of  New  York  this  plaintiff  could  not  recover,  as  he  was 
not  put  to  work  on  or  about  the  belts  or  machinery.  McAlpin  v, 
Powell,  70  N.  Y.  126,  26  Am.  Rep.  655 ;  Walsh  v.  Fitchburg  R.  Co., 
145  N.  Y.  301,  307,  39  N.  E.  1068,  27  L.  R.  A.  724,  46  Am.  St.  Rep. 
615.  However,  those  cases  have  no  weight  in  this  court  where  Rail- 
road Co.  V.  Stout,  supra,  and  the  other  cases  cited,  control.  When  a 
case  involving  negligence,  or  what  constitutes  a  contract  of  carriage, 
etc.,  is  removed  from  the  state  court  to  the  Circuit  Court  of  the  United 
States,  unless  the  actioii  is  founded  on  a  statute  of  the  state,  it  involves 
a  matter  of  general  law  upon  which  the  courts  of  the  United  States 
exercise  their  own  judgment.  Railroad  Co.  v.  Gladmon,  16  Wall.  (U. 
S.)  401,  21  L.  Ed.  114 :  I.  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291,  23 
L.  Ed.  898 ;  N.  Pac.  R.  Co,  v.  Mares,  123  U.  S.  710,  8  Sup.  Ct.  321, 
31  L.  Ed.  296 ;  Mvrick  v.  Michigan  Central  R.  R.  Co.,  107  U.  S.  109, 
1  Sup.  Ct,  426,  27  L.  Ed.  825 ;  Railroad  Co.  v.  National  Bank,  102  U. 
S.  14,  26  L.  Ed.  61 ;  Hough  v.  Railroad  Co.,  100  U.  S.  213,  26  L-  Ed. 
612. 

In  Myrick  v.  Central  R.  Co.,  107  U.  S.,  at  page  109,  1  Sup.  Ct.. 
at  page  431  (27  L.  Ed.  335),  the  court  said,  referring  to  the  decisions  of 
the  Supreme  Court  of  the  state  of  Illinois : 

"Assuming  that  such  is  the  purport  of  the  decisions,  they  are  not  binding 
upon  us.  What  constitutes  a  contract  of  carriage  is  not  a  question  of  local 
law  upon  which  the  decision  of  the  state  court  must  control.  It  is  a  matter 
of  general  law,  upon  which  this  court  will  exercise  its  own  Judgment" 


Digitized  by 


Google 


FOBOB  v.  STANDARD  SILK  CO.  ^  1011 

See,  also,  Burgess  v.  Seligman,  107  U.  S.  20,  33,  2  Sup.  Ct.  10,  27 
L.  Ed.  359 ;  2  Foster's  Fed.  Practice  (3d  Ed.)  pp.  876,  877.  See,  also, 
Venner  v.  Great  Northern  R.  R.  Co.  (C.  C.)  153  Fed.  416,  417,  418, 
where  cases  are  collected  and  commented  on.  This  case  was  dismissed 
Dy  the  Circuit  Court,  and  the  dismissal  was  recently  affirmed  by  the 
Supreme  Court  of  the  United  States. 

The  defendant  says : 

"The  plaintiff  In  this  action  was  14  years  of  age,  and  the  question  as  to 
whether  or  not  he  was  sui  Juris  was  one  of  law,  to  be  passed  upon  by  the  court, 
and  It  was  error  to  submit  the  same  to  the  jury.*' 

The  jury  was  expressly  told  that  as  this  boy  was  over  12  years  of 
age  he  was  "assimied  to  be  sui  juris  in  the  first  instance,  so  there  must 
be  evidence  tending  to  show  that  he  was  not  qualified  to  understand 
the  danger  and  appreciate  the  necessity  of  observing  the  same  caution 
required  of  an  adult"  The  court  then  stated  that  some  evidence  on 
that  subject  had  been  given,  and  called  attention  to  it  in  a  general  way, 
and  said : 

"But  when  such  evidence  is  given,  then,  In  getting  at  the  responsibility  of 
an  Infant,  of  a  boy  of  this  age,  or  of  any  age,  and  determining  whether  or  not 
he  was  guilty  of  contributory  negligence,  his, age,  his  capacity,  his  Intelli- 
gence, his  experience,  and  the  information  he  had,  general  InformatlcMi,  on 
the  subject,  are  all  to  be  considered  by  the  jury.'' 

When  there  is  evidence  tending  to  show  that  a  boy  of  14  years  did 
not  know  or  understand  the  latent  or  patent  (patent  to  all  of  mature 
years)  dangers  incident  to  an  employment  in  which  he  was  engaged,  it 
becomes  a  question  of  fact  for  the  jury,  and  is  not  a  question  of  law 
for  the  court,  how  far  he  understood  and  appreciated  such  dangers, 
whether  or  not  his  employer  knew  his  youth  and  incapacity,  etc.,  and 
whether  or  not  instructions  were  necessar}*. 

In  McGovem  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  67  N.  Y.  421,  Andrews,  C. 

J.,  said: 

**The  law  is  not  so  unreasonable  as  to  expect  or  require  the  same  degree  of 
care  or  circumspection  In  a  child  of  tender  years  as  In  an  adult.'' 

In  CosteUo  v.  Third  Ave.  R.  Co.,  161  N.  Y.  317,  at  page  323,  66  N. 
E.  897,  at  page  899,  the  court,  after  quoting  the  above,  said : 

"The  child  In  the  case  cited  was  a  lad  8  years  old.  The  rule  as  above  stated 
has  been  repeatedly  applied  by  this  court  to  Infants  varying  In  age  from  6  to 
15  years" — citing  many  cases. 

In  Tucker  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  124  N.  Y.  308,  318,  26 
N.  E.  916,  21  Am.  St.  Rep.  670,  the  Court  of  Appeals  held  that  at  14 
years  of  age  an  infant  should  be  presumed  in  the  first  instance  to  be 
sui  juris,  and  that: 

"This  presumption  ought  to  stand  until  It  is  overthrown  by  clear  proof  of 
the  absence  of  such  discretion  and  Intelligence  as  Is  usual  with  infants  of  14 
years  of  age.  ♦  •  ♦  This  presumption  may.  In  a  proper  case,  be  so  far 
overborne  by  evidence  as  to  present  a  question  for  the  jury,  and  then  the  age 
of  the  injured  party  may  doubtless  be  considered  by  the  Jury  in  connection 
with  the  facts  Indicating  a  lack  of  comprehension  of  a  dangerous  situation." 

In  a  later  case,  SimkofF  v.  Lehigh  Valley  R.  Co.,  190  N.  Y.  256,  83 
N.  E.  15,  the  same  court  held  that  after  a  child  reaches  the  age  of  t 
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years  the  burden  of  proof  rests  upon  him  to  establish  that  he  was  non 
sui  juris;  but  it  was  also  held  that  a  refusal  so  to  charge  was  harm- 
less, as  the  court  did  charge  that  whether  sui  juris  or  not  he  could  not 
recover  if  he  failed  to  exercise  the  care  commensurate  with  his  years 
and  intelligence. 

In  the  case  now  under  consideration  the  court  told  the  jury  that 
the  plaintiff  was  presumed  to  be  sui  juris;  that  there  must  be  evidence 
to  satisfy  them  that  he  did  not  know  or  appreciate  the  dangers  of  in- 
termeddling with  the  machinery ;  that  this  fact  must  have  been  known 
to  the  defendant;  that  it,  with  such  knowledge,  must  have  failed  to 
give  proper  warnings  and  instructions;  that  the  belts  and  machinery 
must  have  been  of  a  nature  and  character  to  attract  boys  of  his  age 
to  intermeddle  therewith,  and  defendant  must  have  known  this,  or 
must  have  had  reasonable  cause  to  know  it,  and  that  such  belts  and 
machinery  must  have  attracted  the  plaintiff  to  intermeddle,  and  that 
he  must  have  been  injured  in  so  doing,  and  must  have  been  free  from 
contributory  negligence;  and  also  that  defendant's  negligence  must 
have  been  the  proximate  cause  of  the  injury.  The  court  charged  the 
jury: 

**Now,  also,  it  is  the  duty  ot  the  master  employing  such  a  boy  as  this  not 
only  to  inform  him  that  the  service,  that  is,  the  work  and  immediate  surronnd- 
ings,  is  dangerous,  that  is,  of  the  dangers  surrounding  him  and  of  the  perils 
of  the  particular  place,  but  the  perils  of  all  the  places  where  extraordinary 
risks  are  to  be,  or  may  be  encountered  in  such  service.  That  means,  of  course, 
encountered  by  him  In  connection  with  the  ordinary  discharge  of  his  duty,  if 
Icnown  to  the  master,  or  if  he  ought  to  have  known  them.  In  such  case  the 
servant,  in  this  case  the  boy,  should  be  warned  of  their  character  and  extent 
60  far  as  possible/' 

The  defendant  excepted  to  the  first  part  of  this  part  of  this  charge, 
but  took  no  exception  to  it  as  qualified  by  the  words : 

"That  means,  of  course,  encountered  by  him  in  connection  with  the  ordinary 
discharge  of  his  duty,  if  known  to  the  master,  or  if  he  ought  to  have  known 
them.  In  such  case  the  servant,  in  this  case  the  boy,  should  be  warned  of  their 
character  and  extent" 

The  court  was  referring  to  hidden  latent  dangers,  extraordinary  per- 
ils. And  the  court  subsequently  charged  when  attention  was  called 
to  the  subject: 

"I  have  charged,  and  I  charge  again:  That  the  Jury  must  find  these  other 
facts  winch  I  have  recited.  That  It  was  a  dangerous  place.  That  here  were 
bidden  dangers  that  he  didn't  understand.  It  was  something  calculated  to 
attract  the  boy,  or  boys  of  his  age.  That  it  did  attract  him.  That  the  de- 
fendant either  knew  or  in  the  exercise  of  reasonable  care  ought  to  have  known 
it,  and  plaintiff  was  not  properly  Instructed,  and  that  therefore  It  was  negli- 
gence to  leave  him  there  in  that  way,  and  if  they  so  find  all  these  things  that 
I  have  recited  and  which  I  have  not  now  undertaken  to  go  over  again,  if 
they  find  the  facts  which  I  have  stated,  why,  then,  they  can  find  negligence." 

The  jury  had  been  told  that  in  speaking  of  "place"  the  court  was 
referring  to  the  surroundings  in  the  room,  these  belts,  etc.,  not  to 
that  space  in  the  room  in  which  the  plaintiff  was  to  clean  the  bobbins. 

I  think  that  the  case  was,  under  the  amended  complaint,  one  for  the 
jury,  and  that  it  was  properly  submitted.    The  evidence  was  ample. 
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to  sustain  the  finding  of  negligence  and  absence  of  contributory  negli- 
gence, and  the  damages  were  moderate.    I  find  no  material  or  harmful 
error. 
The  motion  to  set  aside  the  verdict  and  for  a  new  trial  is  denied. 


CHALMERS  KNITTING  CO.  v.  COLUMBIA  MBSH  KNITTING  CO. 
(Circuit  Court,  S.  D.  New  York,    May  11,  1908.) 

TbADB-MaSKS    and    TBADE-NaMIS— INTBINOKMINT— "POBOSKNIT"     AS    fXADE* 

Mark  fob  Undebwbab. 

The  word  "Poroaknlt,"  as  a  trade-mark  for  underwear,  If  valid,  must 
be  regarded  as  not  descriptive,  but  as  an  arbitrary  word,  having  no  mean- 
ing as  applied  to  such  goods,  and  as  such  Is  not  infringed  by  the  T^ords 
"Porous  Underwear,"  stamped  on  underwear  in  letters  of  dlfiferent  style 
and  color. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  §§  71,  72.] 

In  Equity.  On  motion  for  preliminary  injunction.  Suit  to  re- 
strain infringement  of  complainant's  trade-mark,  "Porosknit,"  for 
underwear,  registered  in  the  United  States  Patent  Office  January  2, 
1906,  numbered  48,473.  Both  complainant  and  defendant  are  corpora- 
tions organized  under  the  laws  of  the  state  of  New  York,  and  are 
citizens  of  said  state. 

Frank  C.  Curtis,  for  complainant. 

Edmonds  &  Peck  (Philip  C.  Peck,  of  counsel),  for  defendant. 

HOUGH,  District  Judge.  There  is  obviously  no  jurisdiction  in 
this  case  (even  upon  complainant's  contention),  unless  it  be  held  that 
the  trade-mark  in  question  is  valid  and  has  been  infringed.  I  do  not 
mean  to  assent  to  the  proposition  that  to  a  trade-mark  case  between 
citizens  and  residents  of  the  same  state  a  case  of  unfair  competition 
can  be  annexed,  but  it  is  not  necessary  to  decide  that  matter  here. 

Let  it  be  assumed  that  the  word  "Porosknit,"  written  in  script  and 
printed  in  black,  is  a  valid  trade-mark  as  applied  to  underwear  of 
cotton,  wool,  silk,  or  linen.  Having  made  this  assumption,  I  do  not 
think  that  the  words  "Porous  Underwear,"  printed  in  red  Roman 
letters  upon  undergarments,  are  a  violation  of  that  technical  trade- 
mark. It  is  true  that  the  words  "Porosknit"  and  "Porous  Under- 
wear" arc  both  applied  to  undergarments;  but  such  garments  are 
staple  articles  and  may  be  manufactured  by  any  one.  It  is  also  true 
that  they  are  applied  to  undergarments  composed  of  material  woven 
or  knit  in  a  peculiar  way.  So  far  as  the  evidence  in  this  case  is  con- 
cerned, any  one  is  at  liberty  to  manufacture  such  garments  in  this 
manner;  and,  indeed,  it  is  matter  of  common  knowledge  that  under- 
wear containing  very  numerous  regularly  arranged  holes  for  ventilat- 
ing purposes  has  been  offered  for  sale  for  many  years  past.  It  may 
be  true  that  the  particular  method  of  producing  interstices  practiced 
by  complainarit  is  covered  by  a  patent,  but  that  fact  is  not  pertinent 
to  this  litigation. 
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If  the  basis  of  complainant's  contention  (apart  from  unfair  com- 
petition) be  examined,  it  is  plain  that  he  conceives  any  use  of  the 
word  "Porous"  (whether  correctly  or  incorrectly  spelled),  in  con- 
nection with  underwear,  to  be  an  infringement  of  his  trade-mark.  It 
may  be  true  that  he  has  so  appropriated  this  word  to  his  own  use, 
so  identified  it  with  his  own  goods  and  given  it  by  advertising  such 
value,  as  to  have  acquired  therein  a  property  right  that  could  be  pro- 
tected by  law ;  but  this  is  not  the  court  which  can  grant  him  protection 
against  a  fellow  citizen  of  New  York.  But  as  soon  as  complainant 
stands  on  the  proposition  that  "Porous,"  as  descriptive  of  underwear, 
is  an  infringement  of  "Porosknit"  .as  a  trade-mark  for  underwear,  he 
has  in  my  opinion  come  very  near  invalidating  his  own  trade-mark; 
for  "porous"  is  to  be  regarded  either  as  a  descriptive  wprd  (on  which 
ground  registration  was  refused  to  porous  plasters — Re  Brandreth, 
Seb.  Dig.  626;  cf.  Cellular  Clothing  Co.  v.  Maxton,  L.  R.  [1899] 
Appeal  Cases,  326),  or  it  is,  as  applied  to  the  underwear  of  either  com- 
plainant's or  defendant's  make,  a  false  and  untruthful  word,  for  none 
of  these  undershirts  produced  contain  pores — i.  e.,  minute  perfora- 
tions, invisible  to  the  naked  eye,  such  as  the  pores  of  the  skip. 

It  follows,  therefore,  that  if  the  trade-mark  "Porosknit"  be  re- 
garded as  a  merely  arbitrary  or  invented  word,  which  has  "either  no 
meaning  at  all  or  no  meaning  in  relation  to  the  goods  which  it  de- 
notes" (Cellular  Clothing  Co.  v.  Maxton,  L.  R.  [1899]  Appeal  Cases, 
333),  there  is  no  infringement;  while,  if  it  be  considered  as  denoting 
the  style,  kind,  or  quality  of  article  manufactured,  the  registered  trade- 
mark is  invalid. 

The  motion  for  preliminary  injunction  is  denied ;  but,  unless  com- 
plainant feels  that  all  three  questions  argued  at  bar,  viz.,  jurisdiction, 
validity,  and  infringement,  are  shown  in  this  record  as  fully  as  he 
will  be  able  to  show  .them,  I  shall  not  dismiss  the  bill.  In  other  words, 
if  the  complainant  elects  to  take  a  speedy  review  of  this  decision  on 
the  record  as  it  stands,  he  may  do  so ;  but  defendant's  motion  to  dis- 
miss the  bill  is  denied. 


B3x  parte  WATOHORN,  U.  S.  Oom'r  of  Immigration. 
(Circuit  Court,  S.  D.  New  York.    April  24,  1908.) 

AlrlENB— DBPOBTATION    OF    ImUIOBANTS— CONOLUSIVBNE8S    07    DKCISION    OP 
lUMia&ATIOIl  Offioebs. 

The  determination  of  the  immlen^tion  authorities  on  all  questions  of 
fact  affecting  the  right  of  an  alien  to  enter  or  remain  in  the  United  States 
is  final,  even  if  made  on  incompetent  or  inconclusive  evidence,  hut,  wh«i 
the  proceedings  before  them  show  Indisputably  that  they  are  acting  with- 
out Jurisdiction,  relief  may  be  liad  by  writ  of  habeas  corpus. 

Bams— RioHT  of  Dbpobtation— Coz^viotion  of  Cbime  afteb  Admissior. 
While  the  immigration  acts  of  March  3,  1891,  e.  651,  26  Stat  1084  (U. 
S.  Comp.  St  1901,  p.  1294).  and  of  March  3,  1903,  c.  1012,  32  SUt  1213, 
both  excluded  aliens  who  had  been  convicted  of  a  felony  or  other  crime  or 
misdemeanor  involving  moral  turpitude,  and  authorized  the  deportation 
of  aliens  who  had  obtained  entry  in  violation  of  th^r  pi^visions,  within 
one  year  under  the  form^  and  tliree  years  under  the  later  act,  thece  is 
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no  Jarlsdictlon  In  the  Immigration  officers  under  either  to  deport  an  alien 
on  account  of  his  conviction  of  a  crime  in  the  country  from  which  he 
came  after  his  admission  into  the  United  States. 

Petition  for  Writ  of  Habeas  Corpus. 

Giuseppe  L.  Maggio,  for  petitioner. 
Henry  L.  Stimson,  U.  S.  Dist  Atty. 

WARD,  Circuit  Judge.  This  is  an  application  under  a  writ  of 
habeas  corpus  to  discharge  an  alien  now  detained  at  Ellis  Island  and 
recommended  for  deportation  by  a  board  of  special  inquiry.  No 
appeal  has  been  taken  to  the  Secretary  of  Commerce  and  Labor. 
The  alien  first  came  to  the  United  States  in  1902,  returned  temporarily 
to  Italy  in  February,  1905,  came  back  to  this  country  October  12, 

1905,  was  inspected  and  admitted  by  the  immigration  authorities,  and 
in  November,  1907,  was  married  in  this  country.  He  was  arrested 
at  Rochester  in  this  state,  where  he  resides,  under  a  warrant  issued 
by  Charles  Earle,  Acting  Secretary  of  Commerce  and  Labor,  dated 
March  17,  1908,  charging  him  with  entering  the  United  States  with- 
out inspection,  and  directing  him  to  be  brought  before  a  board  of 
special  inquiry  at  Ellis  Island  to  show  cause  why  he  should  not  be 
deported  for  that  reason.  Several  hearings  were  had  before  the  board, 
in  the  course  of  which  it  was  proved  without  contradiction  that  he 
had  been  regularly  inspected  and  admitted  bv  the  immigration  au- 
thorities in  October,  1905,  and  that  he  had  tnen  stated  that  he  had 
originally  come  to  this  country  in  1901  and  had  remained  until  1904. 
April  17,  1908,  the  Acting  Secretary  amended  his  original  warrant 
by  a  telegrani  to  the  Commissioner  of  Immigration  at  Ellis  Island  so 
as  to  charge  the  alien  with  having  been  convicted  of  a  felony  or  other 
crime  or  misdemeanor  involving  moral  turpitude.  A  certificate  was 
produced  under  the  seal  of  the  Tribunal  of  Caltanicetta/  Italy,  signed 
by  the  clerk  but  not  otherwise  authenticated,  dated  January  16,  1908, 
professing  to  be  a  copy  of  a  conviction  in  that  tribunal  March  16, 

1906,  in  his  absence,  of  one  Tabone  Calogero  of  the  crime  of  rape 
committed  in  the  month  of  July,  1905.  There  was  evidence,  though 
he  stoutly  denied  it,  that  the  alien  had  admitted  to  the  officers  who 
arrested  him  both  his  guilt  and  conviction  of  the  crime  charged,  and 
in  the  presence  of  the  board  he  was  confronted  with  and  identified  by 
the  person  on  whom  it  was  alleged  the  crime  was  committed:  When 
the  alien  came  to  this  country  in  1901  the  act  of  March  3, 1891,  c.  551, 
26  Stat.  1084  (U  S.  Comp.  St.  1901,  p.  1294),  was  in  force  which 
excluded  aliens  "who  have  been  convicted  of  a  felony  or  other  in- 
famous crime  or  misdemeanor  involving  moral  turpitude."  The  act  of 
March  3,  1903,  c.  1012,  32  Stat.  1213,  which  was  in  force  when  he 
returned  to  this  country  in  1905,  provided  for  the  exclusion  of  aliens 
"who  have  been  convicted  of  a  felony  orother  crime  or  misdem^nor 
involving  moral  turpitude."  The  alien  in  this  case  was  not  con- 
victed of  the  crime  charged,  even  if  full  force  and  credit  be  given  to 
the  Italian  certificate,  either  when  he  originally  came  to  this  country 
or  when  he  returned  in  1905,  because  the  trial  took  place  March  14, 
1906,  in  his  absence  and  after  his  return. 
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Passing  over  various  objections  I  come  to  the  one  on  which  the  case 
ttirns,  namely,  that  the  alien  could  not  be  found  to  be  in  this  country 
in  violation  of  the  law  within  three  years  of  his  entry  in  1901,  and 
was  not  convicted  of  a  crime  either  before  his  original  entry  in  1901 
or  before  his  return  after  a  temporary  sojourn  in  Italy  in  1905.  Doubt- 
less the  determination  of  the  immigration  authorities  upon  all  ques- 
tions of  fact,  even  if  made  upon  legally  incompetent  or  inconclusive 
evidence,  is  final,  but  when  the  proceedings  .before  them  show  in- 
disputably that  they  are  acting  without  jurisdiction,  relief  may  be  had 
by  writ  of  habeas  corpus.  Gonzales  v.  Williams,  192  U.  S.  1,  24 
Sup.  Ct  177,  48  L.  Ed.  317,  was  such  a  case  and  in  it,  as  in  the  case 
now  under  consideration,  only  a  question  of  law  was  involved. 

Under  the  act  of  1891  aliens  who  had  come  to  this  country  in  vio- 
lation of  law  could  only  be  deported  within  one  year  after  their  ar- 
rival, and  section  21  of  the  Act  of  1903,  only  gave  the  Secretary  of 
Commerce  and  Labor  the  right  to  deport  an  alien  within  three  years 
after  his  entry  in  case  he  should  be  satisfied  that  the  alien  was  "found 
in  the  United  States  in  violation  of  this  act."  The  violation  of  the 
act  relied  upon  is  a  conviction,  but  it  took  place  after  the  alien  had 
come  to  this  country  whether  it  was  in  1901  or  in  1905.  The  alien  is 
discharged,  but  in  accordance  with  Supreme  Court  Rule  34  (6  Sup. 
Ct.  iii),  if  the  respondents  wish  to  appeal,  upon  giving  recognizance 
with  surety  in  the  sum  of  $500,  conditioned  to  appear  and  answer  the 
judgment  of  the  appellate  court. 


THD  TRBMOI^. 

(District  Court,  W.  D.  Washington,  N.  D.    August  15,  190d.    On  Rehearing. 

January  8,  1907.) 

No.  2,784. 

Ck>ixisiON— Steam  Vessels  Cbossino— Fog. 

A  collision  at  night  in  a  dense  fog  near  Marrowstone  Point  between  the 
large  steel  steamship  Tremont  starting  on  a  voyage  from  Seattle  to  the 
Orient,  and  the  steamship  Ramona,  on  a  crossing  course,  which  struck 
the  Tremont  on  the  starboard  side,  held  due  to  the  fault  of  both  vessels, 
the  Tremont  In  going  at  a  rate  of  speed  which  under  the  existing  condi- 
tions, her  size,  the  dense  fog,  and  the  number  of  other  vessels  in  the 
vicinity  was  excessive,  ipid  In  not  stopping  and  waiting  for  the  Ramona« 
whose  fog  signals  were  heard,  to  pass  before  changing  her  course  to  en* 
ter  Pt  Townsend  Harbor;  the  Ramona  for  not  stopping  and  navigating 
carefully  as  required  by  article  16  of  the  Inland  Rules  (U.  S.  Comp.  St 
IDQl,  p.  2880)  on  hearing  the  fog  signals  of  the  Tremont  forward  of  her 
beam  instead  of  assuming,  as  her  master  did,  that  the  Tremont  was  a 
meeting  vessel  on  her  port  side,  and  keeping  on  at  a  qi>eed  of  five  or  six 
knots  per  hour. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  10,  Collision,  §S  170- 
175.  ^ 

Collision  rules.  Speed  of  steamers  in  fog,  see  notes  to  The  Niagara* 
28  C.  C.  A.  582.] 

In  Admiralty.    Suit  for  collision. 

The  following  is  a  map  of  the  locality  of  the  collision: 
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B.  Howe,  for  libelant. 
H.  Bogle,  for  The  Tr^mont. 


HANFORD,  District  Judge.  A  collision  occurred  between  the 
steamships  Tremont  and  Ramona  on  a  foggy  night  in  the  month  of 
August,  1904,  and  the  questions  to  be  adjudicated  in  this  lawsuit  re- 
late to  the  responsibility  for  said  collision.  The  Ramona  is  presump- 
tively the  vessel. in  fault  because  she  rammed  the  Tremont  on  her  star- 
board side  GZ  feet  abaft  her  stem,  but  there  are  other  circumstances 
to  be  considered.  The  Tremont  is  a  large  iron  or  steel  vessel  more 
than  600  feet  in. length,  having  twin  propellers, . and  at  the  time  of  the 
collision  she  was  outward  bound,  carrying  a  jcargo  of  10,000  tons  ,of 
freight  irpm  Seattle  to  Oriental  ports.   .  According  tp^  the  testimony 
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of  her  pilot,  corroborated  by  her  captain  and  other  officers,  she  left 
her  berth  in  Seattle  harbor  some  time  after  9  p.  m.,  and  was  headed 
on  her  course  out  of  the  bay  at  10 :17  p.  m.  Running  at  her  ordinary 
full  speed  she  made  Point-No-Point  at  12 :10,  and  at  12 :16,  on  account 
of  fog  gathering  and  settling  around  her,  her  speed  was  reduced  to  half 
speed,  and  at  12 :30  on  account  of  density  of  the  fog  then  prevailing, 
her  speed  was  again  reduced  and  she  continued  running  slow.  Her 
whistle  was  used,  giving  fog  signals,  regularly  and  continuously,  from 
the  time  of  getting  into  the  fog  near  Point-No- Point,  and  when  she 
rounded  Marrowstone  Point  fog  signals  of  other  steamers  were  heard 
in  Pt.  Townsend  bay,  and  in  the  direction  of  Pt  Wilson,  and  in  the 
direction  of  Whidby  Island.  The  fog  signals  of  a  steamer  which  the 
event  proved  to  be  the  Ramona  were  heard  from  5  to  10  minutes  be- 
fore the  collision,  and  the  Ramona's  signal  was  repeated  at  short  in- 
tervals alternating  with  the  Tremont's  signals  continuously  until  the 
time  of  the  collision.  All  of  the  Ramona's  signals  appeared  to  be  about 
six  points  off  the  Tremont's  starboard  bow,  indicating  that  she  was 
coming  toward  the  Tremont  from  the  direction  of  Pt.  Wilson.  The 
Tremont  passed  Bush  Point  at  12:45,  and  made  Marrowstone  Point 
at  1 :40,  and  the  collision  occurred  at  2 :05.  At  that  time  the  Tremont 
was  making  no  headway,  and  not  under  control  of  her  helm,  being 
held  on  her  course  by  alternating  movements  of  her  starboard  and  port 
propellers.  The  fog  was  so  dense  that  an  approaching  vessel  could 
not  be  seen  at  a  greater  distance  than  100  to  150  feet,  and  as  soon  as 
the  Ramona  came  in  view,  the  Tremont's  engines  were  reversed  and 
started  working  full  speed  astern.  The  Ramona  came  at  right  angles 
to  the  Tremont's  keel,  striking  her  starboard  side  about  60  feet  abaft 
her  stem.  The  estimated  speed  of  the  Tremont,  with  her  engines  work- 
ing slow,  is  two  or  three  knots  per  hour. 

By  reference  to  the  map,  it  appears  that  the  distance  from  Seattle 
to  Point-No-Point,  is  about  23  miles,  and  it  is  about  9  miles  from 
Point-No-Point  to  Bush  Point,  and  about  6  miles  from  Bush  Point 
to  Marrowstone  Point  Therefore,  the  foregoing  statement  of  the  Tre- 
mont's pilot  with  reference  to  the  speed  and  movements  of  the  Tre- 
mont cannot  be  correct,  for,  by  his  statement  going  at  full  speed  she 
was  1  hour  and  53  minutes  making  the  run  of  23  miles  from  Seattle 
to  Point-No-Point,  then  going  five  minutes  at  full  speed,  15  minutes 
at  half  speed  and  15  minutes  slow,  with  speed  estimated  at  from  2  to 
3  knots  per  hour  she  made  the  run  of  9  miles  to  Bush  Point,  and  con- 
tinuing slow  she  made  the  next  run  of  6  miles  to  Marrowstone  Point 
in  65  minutes,  arriving  there  as  the  pilot  states  at  1 :40  a.  m.,  and  the 
ship  thereafter  made  very  little  progress  ahead  until  after  the  collision. 
It  is  to  be  noted  that  if  the  captain  of  the  Tremont  made  any  marine 
protest,  that  document  was  not  ofl?ered  in  evidence,  and  the  private 
memorandum  of  the  pilot  does  not  show  that  any  order  was  given  to 
stop,  nor  to  reverse  at  any  time  before  the  collision  happened,  the  last 
order  noted  being  to  "slow"  given  at  12 :30.  On  the  other  hand,  there 
is  positive  testimony  of  witnesses  who  were  on  board  the  "Ramona" 
that  they  could  see  by  the  wash  of  the  water  along  her  side  that  the 
Tremont  was  making  way  through  the  water  when  she  was  first  seen, ' 
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and  continued  until  she  disappeared  in  the  fc^  very  quickly  after  the 
collision.  For  these  reasons,  I  find  that  the  Tremont  did  not  stop  at 
Marrowstone  Point.  To  make  the  run  from  Point-No-Point  to  the 
place  where  the  collision  occurred,  as  she  did,  in  1  hour  and  55  minutes, 
her  average  speed  must  have  exceeded  6  miles  per  hour,  and  I  find 
that  she  was  going  al^  approximately  that  rate  of  speed  until  her  en- 
gines were  reversed  1  minute  before  the  collision.  In  computing  time 
I  am  guided  by  the  testimony  which  refers  to  the  pilot  house  clock, 
which  appears  td  have  been  faster  than  the  clock  in  the  engine  room, 
and  I  assume  that  the  Tremont  did  reach  Point-No-Point  at  12 :10  and 
that  the  collision  occurred  at  2 :05  a.  m. 

The  engineer's  log  makes  the  case  no  better  for  the  Tremont  than 
the  testimony  of  the  pilot,  for  by  that  record  the  ship  started  at  full 
speed,  in  Seattle  harbor  at  11  minutes  after  10  p.  m.,  by  the  engine 
room  clock,  and  ran  without  reducing  speed  until  12 :21,  when  the  bell 
was  rung  for  slow  speed,  and  the  subsequent  notations  in  the  log  are 
as  follows:  At  12:22  port  engine  half  speed,  starboard  engine  two 
bells — 12 :29,  port  engine  one  bell,  starboard  engine  one  bell  ahead — 
1 :37  a.  m.,  both  engines  stopped — 1 :42  starboard  engine  one  bell  ahead 
— 1 :43  starboard  engine  stopped — 1 :45  both  engines  one  bell  ahead — 
1 :46  port  engine  stopped — 1 :47  port  engine  two  bells  ahead — 1 :49  port 
engine' one  bell — 1:65  both  engines  stopped — 1:58  both  engines  full 
speed  astern — 1:69  both  engines  stopped,  that  being  the  time  of  the 
collision  by  the  engine  room  clock  and  by  the  Ramona's  time.  This 
record,  like  the  pilot's  testimony,  is  impeached  by  the  physical  condi- 
tions of  time  and  distance,  and  the  ship's  capacity  to  make  speed.  Giv-  . 
ing  some  consideration  to  the  pilot's  testimony,  30  geographical  miles 
is  a  liberal  allowance. for  the  2  hours  and  10  minutes  during  which  the 
Tremont  was  going  full  speed  ahead  from  Seattle.  That  leaves  her 
1  hour  and  38  minutes  for  running  the  remaining  eight  miles  to  the 
place  of  collision,  and,  if  the  engineer's  log  is  true,  during  10  minutes 
of  that  time  both  engines  were  stopped,  1  minute  both  engines  were 
reversed,  2  minutes  the  port  engine  was  working  ahead  full  speed  with 
the  starboard  engine  working  ahead  under  one  bell,  and  9  minutes  the 
engines  were  alternately  working  ahead  under  a  slow  bell;  leaving  1 
hour  and  16  minutes  for  the  ship  to  have  made  the  8  miles  under  a  slow 
bell.  But  the  experiment  made  by  Mr.  Walker,  the  expert  witness, 
proves  that  the  ship's  speed  under  a  slow  bell  for  9  minutes,  start- 
ing from  standstill,  was  only  4.69  knots  or  within  a  fraction  of 
4%  miles  per  hour,  allowing  for  momentum  at  the  start,  her  slow 
speed  on  this  run  would  have  been  proximately  6  miles  per  hour,  so 
that  she  could  not  possibly  have  reached  the  place  of  the  collision  at 
the  time  when  it  undoubtedly  occurred  if  she  had  dallied  for  22  min- 
utes, as  indicated  by  the  engineer's  log,  for  it  would  require  1  hour 
and  36  minutes  continuous  running  at  slow  speed  to  get  over  the  dis- 
tance of  8  miles. 

The  Tremont  did  change  her  course  by  swinging  around  Mar- 
rowstone Point  to  enter  Pt.  Townsend  Bay.  Whether  that  change  of 
course  was  made  before  the  Ramona's  signals  were  heard  on  hoord 
the  Tremont  is  a  matter  of  uncertainty  in  th^  light  of  the  testimony,  but 
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as  the  Tremont's  signals  were  heard  by  those  on  board  the  Ramona, 
off  the  Ramona's  port  bow,  it  is  reasonably  certain  that  the  Tremont 
did  make  her  swing  to  the  westward  after  her  signals  had  been  heard 
on  board  the  Ramona,  and  after  the  Ramona's  signals  should  have  been 
heard,  and  noted,  on  board  the  Tremont,  if  her  officers  and  watchmen 
were  vigilant  as  they  should  have  been,  and  the  swinging  did  occur 
within  a  period  of  from  6  to  10  minutes  previous  to  the  collision. 

I  find  from  the  evidence  in  the  case  that  the  Tremont  was  guilty  of 
fault  No.  1,  in  going  at  a  rate  of  speed  which  under  the  existing  con- 
ditions, considering  the  dense  fog  and  the  number  of  other  vessels  in 
the  vicinity  and  her  own  immense  size,  was  excessive ;  and,  fault  No. 
2,  in  not  stopping  and  waiting  for  the  Ramona  to  pass  before  changing 
her  course  to  enter  Pt.  Townsend  Harbor;  and  that  both  of  these 
faults  were  contributing  causes  of  the  collision. 

I  must  also  find  that  the  evidence  does  not  exculpate  the  Ramona. 
When  her  captain  heard  the  Tremont's  fog  signals  off  the  port  bow 
of  his  vessel,  he  assumed  that  the  signals  were  from  a  steamer  going 
in  the  opposite  direction,  and  nearly  on  the  same  track  as  his  own 
vessel,  and  that  she  would  pass,  according  to  the  rules  of  the  road, 
on  the  port  side.  This  was  an  error.  A  navigator  has  no  right  to  as- 
sume anything  in  regard  to  the  steering  course  of  a  steamer  under  way 
which  he  is  unable  to  see  by  reason  of  the  density  of  fog  and  whose 
fog  signals  are  heard  forward  of  the  beam  of  his  own  vessel.  Because 
of  that  error  of  judgment,  the  Ramona's  captain  failed  to  stop  her  un- 
til he  realized  that  there  was  imminent  danger  of  a  collision,  when  it 
was  too  late  to  avoid  it.  The  Ramona  is  a  wood  steamer  195  feet 
long,  and  going  at  full  speed  makes  10  or  11  knots  per  hour.  On  the 
night  of  the  accident  she  was  on  her  regular  run  from  Vancouver  to 
Seattle,  and  reached  Pt.  Wilson  at  about  1:32  a.  m.,  by  her  own  time, 
which  appears  to  have  been  the  same  as  the  engine  room  time  of  the 
Tremont.  At  Pt.  Wilson  her  speed  was  checked,  and  then  at  1 :35  she 
went  ahead  towards  Marrowstone  Point,  and  ran  at  full  speed  for  18 
minutes,  during  which  period  she  was  in  a  dense  fog,  and  sounding 
fog  signals  continuously.  On  hearing  the  Tremonf  s  signals  the  Ra- 
mona's speed  was  reduced  to  about  five  or  six  knots  per  hour,  and  at 
that  rate  she  continued  on  her  course  five  niinutes.  Then  realizing 
that  there  was  danger  of  a  collision,  her  captain  ordered  the  engines 
reversed  and  to  work  astern  at  full  speed,  which  order  was  promptly 
obeyed  by  the  engineer,  but  without  perceptible  effect  before  the  im- 
pact of  the  collision.  I  do  not  find  the  Ramona  to  have  been  in  fault 
for  going  at  an  excessive  rate  of  speed  previous  to  the  time  of  hearing 
and  locating  the  Tremont's  fog  signal,  but  in  view  of  all  the  circum- 
stances, to  have  complied  with  the  requirements  of  article  16  of  the 
rules  prescribed  by  Congress  to  avoid  collisions  in  inland  navigation, 
the  order  to  reduce  speed  given  at  1:63  a.  m.  should  have  been  prompt- 
ly followed  by  an  order  to  stop,  and  by  giving  the  inquiry  signals  pre- 
scribed by  that  article.  U.  S.  Comp.  St  1901,  p.  2880.  I  therefore  find 
that  the  Ramona  was  in  fault  for  nonobservance  of  article  16,  and  said 
fault  was  a  contributing  cause  of  the  collision. 

The  result  of  the  above  conclusions  must  be  a  decree  for  a  divi- 
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sion  of  damages.  The  evidence  proves  that  the  amount  of  the  dam- 
ages recoverable  by  the  libelant  for  cost  of  repairs  to  the  Ramona,  and 
expenses  during  the  time  of  her  necessary  detention  amount  to  $978.41. 
The  answer  calls  for  proof  of  the  fifth  paragraph  of  the  libel,  in  which 
it  is  alleged  that  the  reasonable  value  per  day  of  the  Ramona  is 
$400,  and  I  do  not  find  any  evidence  on  this  point.  Therefore,  there 
►  is  no  basis  for  estimating  demurrage  for  her  detention,  other  than  the 
actual  expenses  during  the  time  of  the  detention,  which  is  included  in 
the  above  sum.  The  cross-libelant's  damages  include  the  following 
items :  The  actual  cost  of  temporary  repairs  $820.93,  trucking  freight, 
$197.34,  water  $4.50,  unloading  and  reloading  $193.36,  extra  pilotage 
$150,  107  tons  of  coal,  $374.50,  cost  of  permanent  repairs,  $10,828, 
and  demurrage  for  18  days  at  $213  per  day,  amounting  to  the  total 
sum  of  $16,402.63.  I  allow  said  amounts  as  the  damages  proved  in  the 
case,  the  aggregate  of  damages  of  both  parties  to  be  divided  equally, 
and  no  interest  to  be  allowed  to  either  party. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in  the  case  of 
The  Rickmers,  142  Fed.  305,  73  C.  C.  A.  415,  has  established  a  rule  for 
this  circuit  that  the  allowance  of  interest  on  the  amount  awarded  as 
damages  for  injury  to  a  vessel  in  a  collision  is  within  the  discretion  of 
the  trial  court.  In  the  exercise  of  discretion,  I  do  not  allow  interest  in 
this  case,  for  the  reason  that  I  consider  the  Tremont  to  have  been  most 
in  fault,  and  as  the  amount  of  the  damages  recoverable  for  her  injury 
is  largely  in  excess  of  the  damages  recoverable  by  the  libelant,  it  would 
be  unjust  to  augment  the  difference  by  allowing  interest  The  costs 
will  be  equally  divided. 

On  Rehearing. 

To  be  consistent  in  adhering  to  the  rules  for  estimating  damages, 
established  by  precedents,  the  court  will  probably  have  to  make  an  ad- 
ditional allowance  to  the  owner  of  the  Tremont  to  cover  expenses  of 
the  ship  during  the  time  of  her  detention  for  repairs.  Therefore  the 
petition  for  rehearing  must  be  granted. 

I  am  disposed  to  allow  the  actual  expenses  of  the  ship  for  the  18 
days  of  detention,  not  including  insurance  or  office  expenses.  If  the 
parties  can  agree  on  the  amount,  a  decree  can  be  submitted  for  sig- 
nature, but  if  they  are  unable  to  agree  I  will  make  a  comoutation. 
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MEMORANDUM  DECISIONS. 


CONNOLLY  ▼.  BOUCK  et  al.  (CSrcult  Court  of  Appeals,  Blgbth  Circuit. 
May  0.  1908.)  No.  2,498.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado.  Hugh  Butler,  for  appellant  H.  Riddell,  for 
appellees.  Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS,  Dis- 
trict Judge. 

PER  CURIAM.  The  appeal  In  this  case  is  dismissed,  upon  the  ground  that 
the  decree  which  it  challenges  Is  an  Interlocutory  and  dot  a  final  decree,  upon 
the  authority  of  Railway  Company  ▼.  Simmons,  123  U.  S.  52,  8  Sup.  Ct  58, 
31  L.  Ed.  73,  Parsons  v.  Robinson,  122  U.  S.  112,  7  Sup.  Ct.  1153,  30  L.  Bid. 
1122,  Chase  v.  Driver,  92  Fed.  780,  783,  784,  34  C  C.  A.  668.  671.  672,  and  the 
eases  there  cited. 


MITCHELL  y.  MITCHELL.  (Circuit  Court  of  Appeals,  Fourth  Circuit 
May  28,  1908.)  No.  702.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  North  Carolina  at  Raleigh.  James  H.  Pou  and 
P.  S.  Winston  (Pou  ft  Fuller  and  Winston  &  Mathews,  on  the  briefs),  for  ap- 
pellant. Murray  Allen  (Day  &  Bell  and  J.  B.  Martin,  on  the  briefs),  for  ap- 
liellee.  Before  PRITCHABD,  Circuit  Judge,  and  WADDILL  and  McDOWBLL, 
District  Judges. 

PER  CURIAM.  The  learned  judge  of  the  lower  court,  in  determining  this 
case,  filed  a  full  and  comprehensive  opinion,  which  will  be  foond  in  147  Fed. 
280.  The  conclusions  reached  in  that  opinion,  after  careful  examination  of 
the  record  by  us,  are  approved;  and  the  judgment  of  the  court  affirmed. 


KUNGESSER  ELECTRIC  BATTERY  00.  v.  NATIONAL  CARBON  CO. 
(Circuit  Court  of  AiHpeals,  Sixth  Circuit  May  29,  1908.)  No.  1,768.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Ohio. 
For  opinion  below,  see  159  Fed.  157.  Charles  B.  Miller,  for  appellant  E.  L. 
Thurston,  for  appellee.  Before  LURTON,  SEVERENS.  and  RICHARDS,  C»r> 
cult  Judges. 

RICHARDS,  Circuit  Judge.  This  Is  a  suit  which  involves  the  alleged  in- 
fringement of  patent  No.  641,546  for  a  battery  filler.  The  defendant,  who 
held  patent  No.  809,526,  for  a  machine  for  filling  dry  batteries  attacked  the 
validity  of  the  patent  and  denied  any  infringement  The  court  below  reach- 
ed the  conclusion  that  the  complainant's  patent  was  not  anticipated  and  was 
valid,  and,  after  a  careful  opinion,  in  which  the  details  of  the  two  patents 
were  compared,  held  there  was  infringement  It  Is  unnecessary  to  re- 
count the  reasons  given  by  the  lower  court  We  content  ourselves  with  af- 
firming its  decree  on  the  authority  of  its  opinion,  which  appears  in  the 
record. 


SOUTHERN  RY.  CO.  v.  KEETER.  (Circuit  Court  of  Appeals,  Fourth 
Circuit  May  6,  1908.)  No.  728.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  North  Carolina,  at  Statesville.  L.  C.  Cald- 
well, for  plaintlfl!  in  error.  L.  H.  Clement  and  E.  J.  Justice  (Ha^'den  Clement, 
on  the  briefs),  for  defendant  in  error.  Before  GrOFF  and  PRITCHARD,  Cir- 
cuit Judges,  and  WADDILL,  District  Judge. 

PER  CURIAM.  This  is  an  action,  brought  by  the  defendant  In  error  against 
the  plaintiff  in  error,  in  which  it  is  sought  to  recover  damages  for  a  personal 
injury  to  defendant  in  error,  alleged  to  have  been  caused  bj  the  negligence  of 


Digitized  by 


Google 


MEMORANDUM  DECISIONS.  1023 

the  plaintiff  in  error.  Matters  relating  to  the  facts  raised  by  the  pleadings 
were  submitted  to  the  Jury,  which  found  for  the  defendant  in  error.  On  the 
verdict  of  the  Jury  a  Judgment  in  favor  of  the  defendant  In  error  was  enter- 
ed by  the  court  below,  and  the  writ  of  error  we  are  now  considering  was  sued 
out  The  assignments  of  error  relate  to  the  charge  of  the  trial  Judge  to  the  Jury 
and  to  his  refusal  to  give  certain  Instructions  asked  for  by  the  plaintiff  In 
error.  The  court's  charge,  taken  in  connection  with  the  evidence  before  the 
Jury,  was  entirely  proper,  and  In  our  opinion  free  from  error.  The  law  ap- 
plicable to  the  case,  as  the  same  was  disclosed  by  the  evidence,  was  fully, 
impartially,  and  carefully  given  and  explained,  and  we  think  that  the  special 
instructions  requested  by  the  plaintiff  in  error  were  properly  refused.  We 
find  no  error.    Affirmed. 


TACOMA  RT.  &  POWER  CO.  v.  PAOIB^IC  TRACTION  00.  et  al.  (Circuit 
Court  of  Appeals,  Ninth  Circuit.  April  6,  190a)  No.  1,547.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Washington. 
B.  S.  Grosscup,  A.  G.  Avery,  and  Charles  O.  Bates,  for  appellant 

PER  CURIAM.  Appeal  dismissed,  pursuant  to  terms  of  stipulation  filed 
March  9,  1908.    See  165  Fed.  259. 


End  of  Casks  in  Vol.  leo. 
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